141 

A3 

V.78 


THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 

GUT  OF 


J.    A.    C.    Grant 


•V. 


♦ 


I 


THE 


AMERICAN  State  Reports, 


CONTAIKINQ  THB 


CASES  OF  GENERAL  VALUE  AND  AUTHORITY 

SUBSEQUENT    TO    THOSE    CONTAINED    IN   THE    "AMERICAN 
DECISIONS"  AND  THE  "AMERICAN  REPORTS," 

DECIDED  IN  THE 

COUKTS   OF  LAST  RESORT 

OF    THE    SEVERAL    STATES. 

iilLECTED,    EEPORTED,    AND   ANNOTATED 

By  a.  C.  freeman, 

AND  THE  ASSOCIATE  EDITORS  OF  THE  "AMERICAN  DECISlONa" 


Vol.  LXXYIII. 


SAN  FRANCISCO: 
BANCROFT-WHITNEY    COMPANY, 

Law  Publishers  and  Law  Booksellsbs. 

1901. 


Entered    according  to  Act  of    Congrress  in  the  year  1901,  by  the 

BANCROFT-WHITNEY    COMPANY. 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Ban  Francisco' 
'rhk  filmkr-kollins  kl.ectkotypb  compamt. 

TVP<XiHAI"HK.R-<    AM*   -~TKKIiOTYPERS. 


AMERICAN  STATE  REPORTS. 


VOL.   LXXVIIL 


SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

PAGB. 

California  Reports  .    . 
Georgia  Reports   .    ,    , 
Ir.LiNois  Reports    .    .     . 
Kansas  Reports      .    ,    , 
Louisiana  Annual  Reports 
Maryland  Reports    .     . 
Massachusetts  Reports  . 
Mississippi  Reports    .     . 
Missouri  Reports   .    .    . 
New  Jersey  Equity  Reports 
Korth  Carolina  Reports 
Ohio  State  Reports  ,    . 
Oregon  Reports      .    .     . 
Pennsylvania  State  Reports 
Rhode  Island  Reports  . 
Tennessee  Reports     .    . 


Vol.  127. 

17-92 

Vols.  110,111. 

93-228 

Vol.  186. 

229-306 

Vol.  61. 

807-349 

Vol.  52. 

350-416 

Vol.  90. 

417-471 

Vol.  175. 

472-519 

Vol.  77. 

520-555 

Vol.  155. 

566-611 

Vol.  58. 

612-635 

Vol.  126. 

636-696 

Vol.  62. 

697-751 

Vol.  36. 

752-798 

Vol.  195. 

799-836 

Vol.  20. 

837-905 

Vol.  104. 

906-962 

(6) 


SCHEDULE 


8H0WINO   IN   WHAT    VOLUMES   OF   THIS   SERIES   THB   GASB8 

RKPO&TSD  IN  THB   SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


BUite  report!  an  tai  parenttMMt,  and  tta«  rnunben  of  tbla  Mtka  ta  boMMlMad  flfUMb 


Alabama.  -  (83)  S;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  85;  (93)  80;  (94)  33;  (95)  86;  (96.  97)  88;  (98)  89;  (99) 

42;  (100.  101)  46;  (102)  48;  (103)  49;  (104,  105)  68;  (106, 107, 108)  54; 

(109,  110)  65;  (111)  66;  (112)67;  (113)69;  (114)  68;  (lift,  116)    67; 

(118.  119)  78;  (120)  74;  (121)  77. 
AUANSAS.  — (48)  3;   (49)  4;  (50)  7;    (51)  14;  (62)  80;  (68)  88;  (B4)  86; 

(56)  89;  (56)  36;   (57)  38;   (58)  41;    (69)  48;    (60)  46;   (61,  62)  64; 

(63)  68;  (64)  68;  (65)  67;  (66)  74;  (67)  77. 
OALETOBifiA-  —(72)  1;  (73)  8;  (74)  6;  (75)  7;  (76)  9;  (77)  11;  OS,  79)  18;  (80) 

13;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;   (87,  88)  88; 

(89)  83;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (95)  89;   (96)  81;  (97)  83; 

(98)  36;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  48;  (104)  43; 

(105)46;  (106)46;-  (107)  48;  (108)49;  (109)  60;  (110.  Ill)  68;  (112) 

63;  (113)  64;  (114)  55;  (115)  66;  (116)  68;  (117)  69;  (118)  68;  (U9)  63; 

(120)  66;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  78;  (126)  77; 

(127)  78. 
OOLOKADO.  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;   (15)  88;   (16)  86» 

(17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  68;  (22)  66;  (23)  68;  (24)  66; 

(25)  71;  (26)  77. 

OcwHKmoBT.  — (54)  1;  (65)   8;  (66)  7;   (67)  14;  (68)  18;  (59)  81;  (60)  86» 

(61)  89;  (62)  36;  (63)  38;  (64)  48;  (65)  48;  (66)  60;  (67)  68;   (68)  67; 

(69)  61;  (70)  66;  (71)  71;  (72)  77. 
Delawars.— (6  Hoast.)  1;  (6  Honst)  88;   (7  Hontt)  40;  (9  HiMict)  48; 

(1  Marr.)  66;  (2  Mary.)  69;  (1  Pennewill)  78. 
Florida.  —(22)  1;  (23)  11;  (24)  18;  (26.  26)  88;  (27)  86;  (28)  89;  (29)  80j 

(30)  38;  (31)  34;  (32)  37;  (33)  89;  (84)48;  (35)  48;  (86)  61;  (87)  68; 

#9fi\  KA.    /9U\  A9.    lAfw  19 <1 


(38)  66;  (39)  63;  (40)  71 


»--'     --»    \"«    •  ~/    «»•»    \«'«;    v-m,    t»«|    wo,   \ww;   wv,   V'^'V  »»•»   V*"*/   '»«»» 

002)  66;  (103)  68:  (104)  69;  (106)  70;  (106)  Tlj  (107)  78;  (106)  76; 
(109)  77;  (110^  111)  78; 
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ILLIHOIS.— (121)  S;  (122)  S;  (123)  6;  (124)  7;  (125)  8;  (126)  0;   (127)  11; 

(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,    134)   23;  (135) 

25;   (136)  29;   (137)  81;  (138,  139)  82;  (140.  141)  88;  (142)  34;  (143. 

144,  145)  86;  (146,  147)  87;  (148)  89;  (149,  150)  41;  (151)  42;  (152)  48; 

(154)  45;   (153,  155)  46;   (156)  47;  (157)  48;   (158)  49;  (159)  50;  (160, 

161)  52;  (162)  53;  (163)  54;  (164,  165)  56;  (166)  57;  (167)  59;  (168,  169) 

61;   (170)  62;   (171)  68j   (172,  173)  64;   (174)  66;  (175)  67;  (176)  68; 

(177,  178)   69;  (179)  70;  (180,  181)  72;  (182)   74;  (183,  184)  75;  (185) 

76;  (186)  7a 
Indiana.— (112)  2;  (113)  8;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;  (129)  28;  (130)  30;   (131)  81;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;   (137)  46;   (138)  46;    (139)  47;   (140)  49;  (1,  2,  3 

In(iApp.;  141)50;  (4,6,6  Ind.  App. ;  142)  51;  (7, 8  £nd.  App. ;  143)52; 

(9.  10  Ind.  App.)  63;  (11  lad.  App.)  64;  (13  lad.  App.;  144)  55;  (14 

lad.  App.)  56;  (15  Ind.  App.;  145)  67;  (146)  58;  (16  lad.  App.)  69;  (17 

lad.   App.)  60;   (147,   148)  62;  (18  lad.   App.;  149)  63;  (150;  19  Ind. 

App.)  65;  (20  lod.  App.)  67;  (151)  68;  (21  Ind.   App.)  69;  (152)  71; 

(22  Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20| 

(81)  25;  (82)  31;  (83)  82;  (84)  35;  (85)  89;  (86)  41;  (87)  43;  (88)  45; 

(89,  90),  48;  (91)  51;  (92)  54;  (93)  67;  (94,  95)  58;  (96,  97)  59;  (98)  60; 

(99)  61;  (100)  62;  (101,  102)  68;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 

(107)  70;  (108)  75;  (109)  77. 

Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  21| 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42;  (54)  45;  (55)  49;  (56)  64;  (57)  57;  (58)  62;  (59)  68;  (60)  72; 

(61)  78. 
KlNTUCKT.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26;  (90)  29; 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  58;   (98)  56; 

<99)  59;  (100)  66;  (101)  72.  

Louisiana.  —  (39  La.  Ann.f4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;   (44  La.  Ann.)  82;   (45  La.  Aaa.)  40;   (46, 

47  La.  Aan.)  49;  (48  La.  Ann.)  65;  (49  La.  Aao.)62;  (50  La.  Ann.)  69; 

(51  La.  Ann.)  72;  (52  La.  Ann.)  7a 
Maink.— (79)1;  (80)6;  (81)  10;  (82)17;  (83)28;  (84)30;  (85)35;  (86)41; 

(87)  47;  (88)  61;  (89)  66;  (90)  60;  (91)  64:  (92)  69;  (93)  74. 
Mabtland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  26;  (74) 

28;  (75)82;  (76)35;  (77)39;  (78)44;  (80)45;  (79)47;  (81)  48;  (82)51; 

(83)  55;  (84)  57;  (85)  60;  (86)  68;  (87)  67;  (88)  71;  (89)  73;  (90)  78. 

IfASSAOHUSBrrs.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 
21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (I5G)  32;  (157)  34;  (158)  35; 
(159)  38;  (160)  89;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 
(166)  65;  (167)  67;  (168)  60;  (169)  61;  (170)  64|  (171)  68;  (172)  70; 
(173)  78;  (174)  76;  (175)  7a 

MloraQAN.- (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  76)  18; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

,  81;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43^ 
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(101)  48;  (102)  47;  003)  50;  (104)  58;  (105)  66;  (106)  68;  (107)  Blj 
(108)  68:  (109)  63;  (110)  64;  (111)66;  (112,  113)67;  (114)68;  (115) 
69;  (116,  117)  72;  (118)  74;  (119)  76;  (120)  77. 

^>«NESorA.  -(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 
(44)  80;  (45)  22;  (46)  24;  (47)  88;  (48)  31;  (49)  38;  (50)  36;  (51,  52) 
38;  (53)  39;  (54)  40;  (55)  43;  (56)  46;  (57)  47;  (58)  49;  (59)  50;  (60)  51; 
(61)52;  (62)54;  (63)56;  (64)  58;  (65)  60;  (66)  61;  (67,  68)64;  (69) 
65;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  73;  (75)  74;  (76.  77)  77. 

Mississippi. -(65)  7;  (66)  14;  (67)  19;  (68)  84;  (G9)  30;  (70)  35;  (71)  42; 
(72)  48;  (73)  66;  (74)  60;  (75)  65;  (76)  71;  (77)  78. 

Missouri. -(92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 
(100)18;  (101)80;  (102)88;  (10.3)  23;  (104,  105)  24;  (106)27;  (107)  28; 
(108,  109)  32;  (110,  111)  33;  (112)  34;  (J13,  114)  35;  (115)37;  (116,  117) 
88;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 
(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 
(133)  54;  (1.34)  56;  (1H5.  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 
62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,148)71; 
(149,  160)  78;  (161)  74;^(152)  75;  (153,  154)  77;  (155)  78. 

MOHTAWA.— (9)  18;  (10)  24;  (11)  88;  (12)  33;  (13)  40;  (14)  43;  (15)48; 
(16)  60;  (17)  58;  (18)  56;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  75. 

FEBEA.SKA.  —  (22)  3;  (2.},  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (30) 
87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38;  (37)  40;  (38)  41; 
(39,  40)  48;  (41)  43;  (42,  43)  47;  (44)  48;  (45.  46)  50;  (47)  53;  (47,  48) 
58;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71; 
(57)  73;  (58)  76. 

Hbtada.  —(19)  8;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77. 

Hbw  Hampshhul  —  (64)  10;  (62)  18;  (65)  83;  (66)  49;  (67)  68;  (68)  73; 
(69)  76. 

K»w  J«B8«T.  —  (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  84;  (5:?  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  31;  (54 
N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  66;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  68;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (57  N.  J.  Eq.) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78. 

Hiw  York.- (107)  1;  (108)  8;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10; 
(114)  11;  (115)18;  (116,  117)15;  (118,  119)16;  (120)17;  (121)18;  (122) 
19;  (123)  80;  (124,  125)  81;  (126)  22;  (127)  24;  (128,  129)  86;  (130, 
131)87;  (132.133)88;  (134)30;  (135)31;  (136)32;  (1.37)33;  (138)34; 
.  (139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  45; 
(146)  48;  (147)  49;  (148)  51;  (149)  52;  (1.50)  66;  (151)  56;  (152)  57; 
(163)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
73;  (161,  162)  76. 
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Forth  Dakota.  —H)  »«;  (2)  33;  (3)  44;  (4)  60;  (5)  B7;  (6,  7)  66;  (8)  73. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;   (52  Ohio  St.)  49; 

(53  Ohio  St.)  63;  (54  Ohio  St.)  66;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63; 

(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;    (61  Ohio  St)  76; 

(62  Ohio  St.)  78. 
Obegom.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;   (29)  64;   (30) 

60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35)  76;  (36)  78. 
Pbnnsylvania.  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa,  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17j 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141   Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,   150  Pa,  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

S3;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  39;  (160  Pa.  St)  40; 

(161  Pa.  St)  41;  (162  Pa.  St)  42;  (163  Pa.  St)  43;  (164,  165  Pa.  St)  44; 

(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,   171  Pa. 

St)  50;  (172,  173  Pa.  St)  61;  (174,  175  Pa.  St)  62;  (176  Pa.  St)  63; 

(177  Pa.  St)  65;  (178  Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St) 

69;  (182  Pa.  St)  61;  (183,  184  Pa.  St.)  63;  (1S5  Pa.   St)  64;  (186  Pa. 

St)  65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  Pa. 

St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  73;  (193  Pa.  St)  74;  (194  Pa. 

St)  76;  (195  Pa.  St)  78. 

Rhode  Island.  —  (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20)  78. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;    (30)  14;  (31,  32)  17;   (33)  26; 

(34)  27;  (35)  28;  (3d)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44; 

(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)57;  (47)  68;  (48)  69;  (49)  61| 

(50)  62;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76. 
South  Dakota.  — (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  65;  (7)  68; 

(8)  69;  (9)  62;  (10)  66;  (11)  74;  (12)  76. 
Tknnesses.— (85)  4;   (86)  6;  (87)  10;  (88)  17;   (89)  24;   (90)  26;  (91)  80; 

(92)  86;  (93)  42;  (94)  46;  (95)  49;  (96)  54;  (97)  66;  (98)  60;  (99)  63; 

(100)  66;  (101)  70;  (102)  73;  (103)  76;  (104)  78. 
Texas.- (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;    (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Or.  Rep.;  86)  37; 

(86;  32  Tex.    Or.    Rep.)   40;  (87;  33  Tex.  Or.  Rep.)  47;  (34  Tex.  Cr. 

Rep.;  88)  53;  (89,  90)  59;  (35  Tex.  Cr.  Rep.)  6(i;  (36  Tex.  Cr.  Rep.)  61; 

(91;  37  Tex.  Cr.  Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  Cr. 

Rep.)  73;  (40  Tex.  Cr.  Rep.)  76;  (93)  77. 
Utah.— (13)  67;  (14)  60;  (15)   62;  (16)  67;  (17)  70;  (18)  72;  (19)75;  (20) 

77. 
VxRHONT.— (60)  6;   (61)  15;  (62)  22;   (63)  25;  (64)  33;  (65)  86;  (66)  44} 

(67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76. 
VmoiNiA.  —(82)  3;    (83)  6;    (84)  10;   (85)  17;  (86)  19;  (87)  24;  (88)  29;  (89) 

87;  (90)  44;  (91)  60;  (92)  63;  (93)  57;  (94,  95)  64;  (96)  70;  (97)  76. 


10  SCHEDULB. 

WABHiNOTOir.— (1)  82;  (2)  26;  (3)  28;  (4)  81;  (5)34;  (6)  36;  (7)  38;  (S) 
40;  (9)  48;  (10)  46;  (11)  48;  (12)  60;  (13)  62;  (14)  63;  (15)  66;  (16)  68; 
(17)  61;  (18)  63;  (19)  67;  (20)  72;  (21)  76. 

Wist  Virginia.  —  (29)  6;   (30)  8;   (31)  13;    (32,  33)  26;  (34)  26;  (35)  29; 
*     (36)  38;  (37)  38;  (38,  39)  46;  (40)  62;  (41)  66;  (42)  67;  (43)  64;  (44) 
67;  (45)  72;  (46)  76. 

Wdoonsin.  —(69)  2;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  20;  (78) 
23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (83)  36;  (84)  36;  (85,  86)  39 
(87)  41;  (88)  43;   (89)  46;  (90)  48;   (91)  61;  (92)  63;  (93)  67;  (94)  69 
(95)  60;  (96,  97)  66;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103)  74 
(104,  105)  76. 

WTOMna.  —  (3)  81;  (4)  88;  (5)  68;  (6)  71;  (7)  7S. 
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CALIFORNIA. 


JOHNSON"  V.  GOODYEAB  MINING  COMPANY/ 
[127  California,  4.] 

0ORPORATI0NS-"PERSON."— If  constitutional  provisions 
guarantee  to  "persons"  the  enjoyment  of  property,  or  afford  to  them 
means  for  its  protection,  or  prohibit  legislation  Injuriously  affecting 
It,  the  benefits  of  such  provisions  extend  to  corporations,  and  the 
courts  may  alvi^ays  loolj  beyond  the  name  of  the  artificial  being  to 
the  Individuals  whom  it  represents. 

CONSTITUTIONAL  LAW  —  CORPORATIONS  —  SPECIAL 
LEGISLATION.— A  statute  attempting  to  regulate  the  contracts  of 
a  corporation  respecting  the  wages  of  its  employi§s,  and  establishing 
liens  on  all  of  the  property  of  a  corporation  therefor,  is  special 
and  arbitrary  legislation  against  the  corporation  and  in  favor  of 
the  laborer.  It  infringes  the  right  to  make  and  enforce  contracts, 
and  denies  to  corporations  the  equal  protection  of  law,  and  is  un- 
constitutional and  void. 

CONSTITUTIONAL  LAW  —  CORPORATIONS  —  SPECI A  L 
LEGISLATION— ARBITRARY  CLASSIFICATION.— Corporations 
cannot  be  made  the  basis  of  classification  for  purposes  of  legislation, 
unless  such  classification  is  founded  upon  some  constitutional  or 
natural  distinction  suggesting  a  reason  justifying  the  diversity  of 
legislation  respecting  them.  Arbitrary  selection  is  not  justified  by 
calling  it  classification,  and  there  is  no  reason  why  a  corporation 
should  have  its  property  subjected  to  a  lien  unless  the  property  of 
other  persons,  under  lilce  circumstances,  is  subject  to  the  same  kind 
of  lien,  or  why  it  should  be  prohibited  from  malcing  defenses  which 
others  may  make.  A  statute  requiring  corporations  to  pay  attor- 
neys' fees  in  an  action  from  which  others  are  exempt,  and  forbidding 
them  and  their  employes  from  making  contracts  which  oUiera  may 
make,  Is  unconstitutional. 
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18  Johnson  v.  Goodyear  Mining  Co.     [California, 

CONSTITUTIONAL  LAW  -  CORPORATIONS  —  SPECIAL 
LEGISLATION.— Statutes  restricting  ttie  contracts  or  business  of 
foreign  corporations  cannot  be  upheld  to  tlie  extent  of  altering, 
amending,  or  repealing  their  charters  existing  under  the  laws  of 
other  states. 

F.  B.  Wehe,  for  the  appellanta. 

F.  D.  Soward,  for  the  respondent. 

"  COOPER,  C.  This  action  was  brought  to  recover  from 
the  corporation  defendant  for  labor  performed  by  plaintiff  and 
for  labor  performed  by  others  for  defendant  corporation,  whose 
claims  have  been  assigned  to  plaintiff.  Judgment  was  entered 
in  favor  of  plaintiff,  and  defendants  appeal.  The  case  comes 
here  on  the  judgment-roll.  The  findings  show  that  the  defend- 
ant corporation,  while  engaged  in  business  in  Sierra  county, 
California,  became  indebted  to  plaintiff  and  some  twenty  others, 
who  before  the  commencement  of  this  action  assigned  their 
claims  to  plaintiff,  for  labor  performed  by  the  month  at  the 
instance  of  defendant  corporation  in  its  quartz  mine  in  said 
county,  and  the  same  has  not  been  paid.  That  four  hundred 
dollars  is  a  reasonable  aftorney's  fee  to  be  allowed  to  plaintiff 
for  the  prosecution  of  the  action.  As  conclusions  of  law,  the 
court  found  that  plaintiff  was  entitled  to  judgment  against  de- 
fendant corporation  for  the  sum  of  five  thousand  and  thirty- 
nine  dollars  and  fifty-seven  cents  and  for  four  hundred  dollars 
attorneys'  fees,  and  that  the  same  is  a  first  lien  upon  all  the 
property  described  in  the  complaint,  consisting  of  certain  real 
estate,  mining  claims,  and  personal  property,  consisting  of  min- 
ing materials,  tools,  engines,  cars,  wood,  lumber,  merchandise 
for  mining,  etc.,  and  that  all  the  said  property,  or  so  much 
thereof  as  might  be  necessary,  be  sold  to  pay  the  plaintiff's 
judgment,  costs,  and  attorneys'  fees.  Judgment  was  accord- 
ingly entered.  The  action  was  brought  to  recover  monthly 
wages  and  attorneys'  fees,  and  to  have  the  amount  declared  a 
lien  upon  the  property  of  the  defendant  corporation  under  an 
act  approved  March  29,  1897:  Stats.  1897,  p.  231.  As  the 
constitutionality  of  the  act  is  the  main  question  in  controversy 
here,  it  will  be  necessary  to  give  the  sections  of  the  act  herein 
discussed  in  full.     The  sections  material  are  as  follows: 

"Section  1.    Every  corporation  doing  business  in  this  state 
•  shall  pay,  at  least  once  a  month,  each  and  every  employe  em- 
ployed by  euoh  corporation,  in  transacting  or  carrying  on  its  . 
business,  or  in  the  performance  of  labor  for  it,  the  wages  earned 
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by  such  employe  during  the  preceding  month;  provided,  how- 
ever, that  if  at  the  time  of  payment  any  employe  shall  be  ab- 
sent, or  not  engaged  in  his  usual  employment,  he  shall  be  en- 
titled to  said  pajTnent  at  any  time  thereafter  upon  demand. 

"Sec.  2.  A  violation  of  any  of  the  provisions  of  section  1 
of  this  act  shall  entitle  each  of  the  said  employes  to  a  lien  on 
all  the  property  of  said  corporation  for  the  amount  of  their 
wages,  which  lien  shall  take  preference  over  all  other  liens,  ex- 
cept duly  recorded  mortgages  or  deeds  of  trust;  and  in  any 
action  to  recover  the  amount  of  such  wages,  or  to  enforce  said 
lien,  the  plaintiff  shall  be  entitled  to  a  reasonable  attorney's 
fee,  to  be  fixed  by  the  court,  and  which  shall  form  part  of  the 
judgment  in  said  action,  and  shall  also  be  entitled  to  an  attach- 
ment against  said  property.  An  unrecorded  deed  shall  be  no 
defense  to  such  actions. 

"Sec.  3.  That  on  the  trial  of  any  action  against  such  corpo- 
ration for  a  violation  of  the  provisions  of  this  act,  such  corpo- 
ration shall  not  be  allowed  to  set  up  any  defense  for  a  failure  to 
pay  monthly  any  employe  engaged  in  transacting  or  carrying 
on  its  business  the  wages  earned  by  such  employe  during  the 
preceding  month,  other  than  the  fact  that  such  wages  were  not 
earned,  except  a  valid  assignment  of  such  wages,  a  setoff  or 
counterclaim  against  the  same,  or  the  absence  of  such  employ^ 
from  his  usual  employment  at  the  time  of  the  payment  of  the 
wages  so  earned  by  him 

"Sec.  5.  No  corporation  shall  require,  and  no  employ^  of 
such  corporation  shall  make,  any  agreement  to  accept  wages  at 
longer  periods  than  as  provided  in  this  act  as  a  condition  of 
employment. 

"Sec.  6.  All  wages  earned  by  any  employe  engaged  in  the 
service  of  any  corporation  in  this  state  shall  be  paid  in  lawful 
moneys  of  the  United  States,  or  in  checks  negotiable  at  face 
Talue  on  demand. 

"Sec.  7.  Any  corporation  violating  any  of  the  provisions  of 
this  act  shall  be  subject  to  a  fine  not  exceeding  one  hundred 
dollars,  or  less  than  fifty  dollars,  for  each  violation,  the  same 
**"  to  be  imposed  by  any  court  in  this  state  having  jurisdiction 
of  offenses  in  which  the  penalty  does  not  exceed  a  fine  of  one 
hundred  dollars;  said  fine  to  be  paid,  by  the  judge  or  magis- 
trate before  whom  a  recovery  may  be  had  under  the  provisions 
of  this  act,  into  the  general  fund  of  the  txeaeuxj  of  the  county 
in  which  said  conviction  may  be  had." 
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The  plaintiff  claims  the  benefit  of  the  provisionfi  of  said  act 
applicable  to  this  case,  and  the  defendants  contest  the  said  pro- 
visions and  every  part  of  said  act  as  being  unconstitutional^ 
The  statute  is  said  to  contravene  the  following  provisions  of 
the  constitution  of  the  state:  1.  "No  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law'^:  Const., 
art.  3,  sec.  1,  subd.  13;  2.  "Nor  shall  any  citizen,  or  class  of 
citizens,  be  granted  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  be  granted,  to  all  citizens":  Const.,  art.  1, 
sec.  1,  subd.  21;  3.  "All  laws  of  a  general  nature  shall  have 
a  uniform  operation":  Const.,  art.  1,  sec.  1,  subd.  11;  4.  Sec- 
tion 25,  article  4,  providing  that  the  legislature  shall  not  pass 
local  or  special  laws  in  the  following  cases:  **3.  Regulating  the 
practice  of  courts  of  justice;  ....  24.  Authorizing  the  crea- 
tion, extension,  or  impairing  of  liens;  ....  33.  In  all  other 
cases  where  a  general  law  can  be  made  applicable";  6.  Four- 
teenth amendment  to  the  constitution  of  the  United  States: 
"Nor  shall  any  state  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  In  the  decision  of  this 
case  the  constitutionality  of  the  sections  of  the  statute  herein 
set  forth  is  necessarily  involved,  and  it  is  with  a  deep  sense  of 
the  importance  of  the  subject  that  we  enter  upon  its  discussion. 
We  must  determine  whether  the  law-making  power  of  the  state 
has  in  this  instance  gone  beyond  the  limits  of  the  constitution 
adopted  by  the  people.  This  is  always  a  question  of  great  deli- 
cacy and  one  which  this  court  approaches  with  reluctance,  but 
one  in  which  the  duty  of  the  court  is  plain  and  which  must  be 
met  squarely  when  presented.  The  same  constitution  that  lays 
down  the  fundamental  law  of  our  state  and  prohibits  legisla- 
tures from  going  outside  the  powers  and  limitations  therein 
contained  created  the  courts,  and  provided  that  they  should 
stand  as  the  guardians  of  the  people  and  lay  their  restraining 
hands  upon  the  legislature  in  all  cases  where  it  has  plainly  vio- 
lated the  provisions  of  the  people's  charter  of  rights. 

**  It  will  be  ol)served  that  the  act  in  question  applies  only  to 
two  classes  of  persons:  1.  Corporations  doing  business  in  this 
state,  and  not  to  corporations  of  any  other  class;  2.  To  laborera 
performing  labor  for  such  corporations.  It  does  not  apply  to 
the  thousands  of  laborers  who  may  be  employed  by  individuals 
or  copartnerships  in  the  many  and  varied  industries  of  the 
iitate.  The  word  "corporation"  in  the  act  means  those  arti- 
ficial persons  created  and  existing  under  the  laws  of  this  or 
some  other  state;  but  the  word  "corporation,"  as  to  the  rights 
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of  defendants,  must  be  treated  as  though  it  means  the  name 
of  all  the  individuals  who  are  members  of  the  corporation.  It 
has  long  been  settled  that  the  word  "person,"  within  the  mean- 
ing of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States  applies  to  a  corporation:  Douglass  v.  Pacific 
etc.  S.  S.  Co.,  4  Cal.  306;  Pasadena  v.  Stimson,  91  Cal.  248; 
Santa  Clara  County  v.  Southern  Pac.  E.  K.,  118  U.  S.  394; 
Pembina  Min.  Co.  v.  Pennsylvania,  125  U.  S,  181,  189;  Missouri 
Pac.  Ey.  V.  Mackey,  127  U.  S.  205;  Gulf  etc.  Ey.  Co.  v.  Ellis, 
165  U.  S.  154. 

The  rule  is  admirably  stated  in  the  Bail  way  Tax  Cases,  13 
Fed.  Eep.  743,  as  follows:  "Private  corporations  are,  it  is  true, 
artificial  persons,  but,  with  the  exception  of  a  sole  corporation, 
with  which  we  are  not  concerned,  they  consist  of  aggregations 
of  individuals  united  for  some  legitimate  business.  In  this 
state,  they  are  formed  under  general  laws,  and  the  Civil  Code 
provides  that  they  'may  be  formed  for  any  purpose  for  which 
individuals  may  lawfully  associate  themselves.'  Any  five  or 
more  persons  may,  by  voluntary  association,  form  themselves 
into  a  corporation.  And,  as  a  matter  of  fact,  nearly  all  enter- 
prises in  this  state  requiring  for  their  execution  an  expenditure 
of  large  capital  are  undertaken  by  corporations.  It  would  be 
&  most  singular  result  if  a  constitutional  provision  intended 
for  the  protection  of  every  person  against  partial  and  discrimi- 
nating legislation  by  the  states  should  cease  to  exert  such  pro- 
tection the  moment  the  person  becomes  a  member  of  a  corpora- 
tion. We  cannot  accept  such  a  conclusion.  On  the  contrary, 
we  think  it  is  well  established  by  numerous  adjudications  of  the 
supreme  courts  of  the  several  states  that  whenever  a  provision 
of  the  constitution  or  of  a  law  guarantees  to  persons  the  enjoy- 
ment of  ®  property,  or  aflloirds  to  them  means  for  its  protec- 
tion, or  prohibits  legislation  injuriously  affecting  it,  the  bene- 
fits of  the  provision  extend  to  corporations,  and  that  the  courts 
will  always  look  beyond  the  name  of  the  artificial  being  to  the 
individuals  whom  it  represents." 

The  case  was  afterward  taken  to  the  supreme  court  of  the 
United  States  (Eailway  Tax  Cases,  118  U.  S.  396),  and  on  the 
opening  of  court,  before  argument,  the  chief  justice  said:  "The 
court  does  not  wish  to  hear  argument  on  the  question  whether 
the  provision  in  the  fourteenth  amendment  to  the  constitution 
which  forbids  a  state  to  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws  applies  to  these  corpora- 
tiona.    We  are  all  of  opinion  that  it  does.''    In  discussing  the 
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proviBiona  of  the  statute  in  question  it  will,  therefore,  be  re- 
garded as  settled  that  the  word  "corporation"  refers  to  the 
members  who  constitute  the  corporation,  and  that  the  rights  of 
R  corporation  are  to  be  measured  by  the  same  laws  as  the  rights 
of  a  person.  The  law  should  be  made  for  all  alike,  for  the  rich 
as  well  as  the  poor,  for  the  corporation  as  well  as  the  laborer. 
In  Cooley  on  Constitutional  Limitations,  sixth  edition,  page 
4.SZ.  it  is  said:  "But  everyone  has  a  right  to  demand  that  he  be 
governed  by  general  rules,  and  a  special  statute  which,  without 
his  consent,  singles  his  case  out  as  one  to  be  regulated  by  a 
diiferent  law  from  that  which  is  applied  in  all  similar  cases 
would  not  be  legitimate  legislation,  but  woul^  be  such  an  arbi- 
trary mandate  as  is  not  within  the  province  of  free  govern- 
ments. Those  who  make  the  laws  are  to  govern  by  promul- 
gated established  la^'S,  not  to  be  varied  in  particular  cases,  but 
to  have  one  rule  for  rich  and  poor,  for  the  favorite  at  court  and 
the  countryman  at  plow.  This  is  a  maxim  in  constitutional 
law,  and  by  it  we  may  test  the  authority  and  binding  force  of 
legislative  enactments."  In  Wally  v.  Kennedy,  2  Yerg.  554,  24 
Am.  Dec.  511,  it  is  said:  "The  rights  of  every  individual  must 
etand  or  fall  by  the  same  rule  or  law  that  governs  every  other 
member  of  the  body  politic,  or  land,  under  similar  circum- 
stances; and  every  partial  or  private  law  which  directly  proposes 
to  destroy  or  affect  individual  rights,  or  does  the  same  thing  by 
affording  remedies  leading  to  similar  consequences,  is  unconsti- 
tutional and  void.  Were  it  otherwise,  odious  individuals  and 
***  corporations  would  be  governed  by  one  law,  the  mass  of  the 
community  and  those  who  made  the  law  by  another,  whereas 
the  like  general  law  affecting  the  whole  community  equally 
ooxild  not  have  been  passed."  Applying  these  principles  to  this 
act,  it  is  clearly  unconstitutional.  It  gives  a  first  lien  to  labor- 
ers for  the  amount  due  them  from  corporations  doing  business 
in  this  state  upon  all  the  real  and  personal  property  of  such  cor- 
porations, and  does  not  even  require  any  description  of  the 
property  or  notice  in  any  manner  in  order  to  make  such  lien 
valid.  It  seems  to  give  the  laborer  the  right  to  an  attachment 
against  the  property  of  the  corporation  without  requiring  him 
to  make  the  affidavit  and  file  the  undertaking  required  of  all 
other  persons  in  order  to  procure  such  attachment.  It  does 
not  give  this  lien  to  any  other  class  of  laborers.  The  thousands 
o<  laborers  for  individuals  or  copartnerships  in  the  like  employ- 
ment do  not  have  the  benefit  of  it.  The  laborer  toiling  at  the 
lame  kind  of  labor,  felling  the  forest,  tilling  the  soil,  or  dig- 
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ging  in  the  bowels  of  the  earth,  has  no  such  lien  if  he  is  not 
working  for  a  corporation  doing  business  in  this  state.  The 
lien  attaches  to  the  property  of  such  corporation,  but  not  to  the 
property  of  an  individual  under  precisely  the  same  circum- 
etances.  Under  general  law,  liens  are  given  to  all  mechanics, 
artisans,  laborers,  or  materialmen,  and  against  all  persons  and 
corporations.  Under  the  present  statute,  a  lien  is  given  to 
laborers  performing  labor  for  the  particular  eorpdrations 
named.  AH  other  persons  in  the  state,  after  obtaining  an  ordi- 
nary money  judgment,  must  enforce  it  by  the  writ  of  execution, 
but  laborers  for  such  corporations  under  this  statute  have  the 
right  to  have  the  court  declare  the  amount  found  due  them  a 
lien  on  all  the  property  of  the  corporation,  which  shall  take 
preference  over  all  other  liens  except  recorded  mortgages  and 
deeds  of  trust.  The  grocer  who,  perhaps,  has  furnished  the 
corporation  the  food  with  which  the  laborer  has  fed  his  wife 
and  children  may  have  attached  the  property  of  the  corporation 
for  the  purpose  of  securing  himself,  but  the  laborer's  lien  by 
the  mighty  hand  of  this  statute  ast  once  sweeps  it  away.  The 
materialman  or  contractor  who  has  furnished  the  material  for 
or  constructed  a  building  for  the  corporation,  and  who  has  filed 
his  notice  of  lien  as  provided  in  the  Code  of  Civil  Procedure, 
and  who  may  have  secured  a  judgment  *^  thereon,  must  stand 
by  and  see  his  lien  destroyed  by  a  decree  of  court  in  favor  of 
laborers  who  performed  labor  for  the  corporation  since  his 
lien  attached.  The  judgment  creditor  who  has  procured  a 
judgment  and  had  it  regularly  docketed,  and  who  is  resting 
eecurely  under  the  provisions  of  the  Code  of  Civil  Procedure 
of  this  ©tate  making  his  judgment  a  lien  upon  all  the  real 
estate  of  the  judgment  debtor,  is  surprised  to  find  his  lien 
destroyed  by  a  decree  in  favor  of  one  who  has  performed  labor 
for  the  corporation  long  since  his  lien  attached.  The  corpora- 
tion may  have  delivered  a  large  amount  of  personal  property  by 
way  of  pledge  to  secure  a  loan,  and  the  money  may  have  been 
used  in  paying  the  laborers  employed  by  the  corporation,  and 
yet,  under  this  statute,  the  court  must  declare  the  amount  due 
laborers  a  prior  lien  as  against  the  pledgee  who  hsis  actual  pos- 
session of  the  property  pledged.  The  statute  gives  the  laborer 
a  right,  in  case  he  recovers  judgment,  to  recover  attorneys*  fees, 
which  become  a  part  of  the  judgment.  No  other  class  of  labor- 
ers or  persons  are  given  the  right  to  recover  attorneys'  fees  ex- 
cept by  virtue  of  a  contract  or  by  virtue  of  a  general  statute. 
The  corporation  is  prohibited  from  setting  up  any  defense  to 
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the  action  except  some  two  or  three.  Matters  which  might 
be  pleaded  as  a  defense  by  all  other  persons  in  the  state  are  not 
allowed  to  be  so  pleaded  by  the  corporation.  If  the  legislature 
could  deprive  the  corporation  of  some  of  the  defenses  which 
other  litigants  on  like  terms  are  allowed,  it  could,  by  a  Draco- 
nian edict,  deprive  it  of  all  of  them  and  say  at  once  that  the 
corporation  should  make  no  defense  whatever  to  the  action. 
The  corporation  and  the  laborer  are  prohibited  from  making 
any  contract  whereby  wages  are  to  become  due  for  a  longer 
period  than  one  month  as  a  condition  of  employment,  or  by 
which  the  laborer  is  to  be  paid  in  anything  except  money  or 
negotiable  checks.  The  working  man  of  intelligence  is  treated 
as  an  imbecile.  Being  over  twenty  one  years  of  age,  and  not  a 
lunatic  or  insane,  he  is  deprived  of  the  right  to  maJce  a  contract 
as  to  the  time  when  his  wages  shall  become  due.  Being  of 
sound  mind  and  knowing  the  value  of  a  horse,  he  is  not  allowed 
to  make  an  agreement  with  the  corporation  that  he  will  work 
sixty  days  and  take  the  horse  in  payment.  Business  might  be 
such  that  a  corporation  could  not  possibly  pay  wages  without 
"  getting  laborers  who  were  willing  to  wait  for  their  wages  un- 
til the  corporation  could  get  money  with  which  to  pay  them  by 
marketing  its  products.  The  laborer  might  be  interested  in 
the  corporation,  or  for  some  reason  willing  to  wait  until  the  cor- 
poration could  pay  him.  Yet  the  parties,  being  able  to  con- 
tract and  willing  to  contract,  and  desiring  for  the  good  of  each 
other  to  contract,  are  by  this  statute  forbidden  to  do  so.  Not 
only  this,  but  the  corporation  shall  be  subject  to  a  fine  of  not 
less  than  fifty  dollars  for  each  violation  of  the  statute.  A  cor- 
poration employing  a  thousand  men  and  ©ued  by  each  could  not 
defend  the  suits  without  being  limited  in  its  defenses  to  those 
named  in  the  statute,  and  being  subject  to  a  reasonable  attor- 
ney's fee  in  each  case.  In  case  it  made  a  contract  with  the 
thousand  men  by  which  they  agreed  to  work  for  it  three  months 
for  one  hundred  dollars  each,  they  could  bring  suit  and  recover 
before  the  end  of  the  three  months  and  each  recover  an  attor- 
ney's fee,  making  a  thousand  attorneys'  fees,  and  the  corpora- 
tion would  be  subject  to  one  thousand  fines  of  one  hundred  dol- 
lars each,  making  the  modest  sum  of  one  hundred  thousand 
dollars  in  fines,  or  perhaps  the  magistrate  might  in  his  discre- 
tion make  the  fine  fifty  dollars  in  each  case  and  thus  reduce  it 
to  fifty  thousand  dollars.  We  might  enumerate  many  other  in- 
firmities in  the  statute,  but  the  above  are  sufficient  to  destroy 
it.    It  is  probably  unnecessary  in  this  opinion  to  discuss  sep- 
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arately  the  constitutional  objections  herein  briefly  pointed  out. 
In  Ex  parte  Kuback,  85  Cal  275,  20  Am.  St.-  Eep.  226,  it  ap- 
peared that  the  petitioner  had  been  arrested  for  the  violation 
of  an  ordinance  of  the  city  of  Los  Angeles  making  it  a  misde- 
meanor for  any  contractor  to  make  any  agreement  to  pay  any 
laborer  for  any  labor  in  excess  of  eight  hours  in  any  one  day. 
This  court,  in  discharging  the  petitioner,  said:  "It  is  claimed 
in  support  of  the  petition  that  this  ordinance  was  unconstitu- 
tional and  void.  We  think  this  objection  is  well  taken.  It  is 
simply  an  attempt  to  prevent  certain  parties  from  employing 
others  in  a  lawful  business  and  paying  them  for  their  services, 
and  is  a  direct  infringement  of  the  right  of  such  persons  to 
make  and  enforce  their  contracts.  If  the  services  to  be  per- 
formed were  unlawful  or  against  public  policy,  or  the  employ- 
ment were  such  as  might  be  unfit  for  certain  persons,  as,  for  ex- 
ample, females  *^  or  infants,  the  ordinance  might  be  upheld 
as  a  sanitary  or  police  regulation,  but  we  cannot  conceive  of  any 
theory  upon  which  a  city  could  be  justified  in  making  it  a  mis- 
demeanor for  one  of  its  citizens  to  contract  with  another  for 
services  to  be  rendered  because  the  contract  is  that  he  shall 
work  more  than  a  limited  number  of  hours  per  day."  Statutes 
similar  to  the  one  under  discussion  have  been  frequently  passed 
by  the  legislatures  of  sister  states  and  as  frequently  declared 
unconstitutional  by  the  courts.  The  legislature  of  Pennsyl- 
vania, in  June,  1881,  passed  what  was  known  as  the  "store  order 
act,*'  and  under  its  provisions  all  laborers  employed  by  firmsi, 
corporations,  or  persons  engaged  in  the  business  of  manufactur- 
ing must  be  paid  in  cash  and  can  make  no  agreement  by  which 
their  labor  shall  be  paid  for  in  any  goods  or  store  orders. 

The  supreme  court  of  the  state  in  Godcharles  v.  Wigeman, 
113  Pa.  St.  437,  held  the  act  unconstitutional  and  in  the  opin- 
ion said:  "The  first,  second,  third,  and  fourth  sections  of  the 
act  of  June  29,  1881  are  utterly  unconstitutional  and  void,  in- 
asmuch as  by  them  an  attempt  has  been  made  by  the  legislature 
to  do  what  in  this  country  cannot  be  done;  that  is,  to  prevent 
persons  who  are  sui  juris  from  maldng  their  own  contracts. 
The  act  is  an  infringement  alike  of  the  right  of  the  employer 
and  the  employe;  more  than  that,  it  is  an  insulting  attempt  to 
put  the  laborer  under  a  legislative  tutelage  which  is  not  only 
degrading  to  his  manhood  but  subversive  of  his  rights  as  a  citi- 
zen of  the  United  States.  He  may  sell  his  labor  for  what  he 
thinks  best,  whether  money  or  goods,  just  as  his  employer  may 
«ell  his  iron  or  coal,  and  any  and  every  law  that  proposes  to 
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prevent  him  from  so  doing  is  an  infringement  of  his  consti- 
tutional privileges  and  consequently  vicious  and  void." 

In  1887,  the  legislature  of  the  state  of  West  Virginia  passed 
an  act  declaring  that  all  persons  engaged  in  mining  coal  or 
other  minerals,  or  in  manufacturing  them,  should  not  issue  for 
the  payment  of  labor  certain  orders  therein  described.  The 
supreme  court  of  the  state  in  State  v.  G-oodwill,  33  W.  Va.  179, 
25  Am.  St.  Eep.  863,  declared  the  law  unconstitutional  and  in 
the  opinion  said:  "The  property  which  every  man  has  in  his 
own  labor,  as  it  is  the  original  foundation  of  all  other  property, 
so  it  is  the  most  sacred  and  inviolable.  The  patrimony  of  the 
**  poor  man  lies  in  the  strength  and  dexterity  of  his  own 
hands  and  to  hinder  him  from  employing  these  in  what  man- 
ner he  may  think  proper,  without  injury  to  his  neighbor,  is  a 
plain  violation  of  this  most  saored  property.  It  is  equally  an 
encroachment  both  upon  the  just  liberty  and  rights  of  the 
workman  and  his  employer,  or  those  who  might  be  disposed  to 
employ  him,  for  the  le'gislature  to  interfere  with  the  freedom 
of  contract  between  them,  as  such  interference  hinders  the  one 
from  working  at  what  he  thinks  proper,  and  at  the  same  time 

prevents  the  other  from  employing  whom  he  chooses 

But  we  are  aware  of  no  well-considered  case  in  which  a  statute 
has  been  upheld  that  undertook  to  regulate  the  dealings  be- 
tween employer  and  employe,  even  in  this  class  of  occupations; 
much  less  in  cases  that  are  not  impressed  with  a  public  trust  or 
duty."  This  case  was  immediately  followed  by  State  v.  Fire 
Creek  etc.  Co.,  33  W.  Va.  188,  25  Am.  St.  Eep.  891,  in  which, 
on  the  same  reasoning,  a  statute  of  the  state  making  it  unlawful 
for  any  person,  firm,  or  corporation  engaged  in  mining  or 
manufacturing  to  sell  goods  to  any  employe  at  a  greater  per 
cent  profit  than  like  goods  are  sold  to  others  was  held  uncon- 
stitutional. In  the  opinion  it  is  said:  "That  it  is  an  attempt 
to  do  for  private  citizens,  under  no  physical  or  mental  disabili- 
ties, what  they  can  best  do  for  themselves,  is  apparent.  It  se- 
lects miners  and  manufacturers  as  a  class,  and  denies  to  them 
privileges  which  are  not  only  proper  and  legitimate  in  them- 
selves, but  also  to  some  extent  necessary  and  unavoidable  in  the 
conduct  of  husiness;  privileges  which  concern  private  affairs 
solely,  and  which  are  enjoyed  by  all  other  classes  of  citizens." 
The  general  assembly  of  Massachusetts  passed  an  act  providing 
that  no  employer  should  impose  a  fine  upon  or  withhold  the 
wages  of  an  employe  engaged  in  weaving,  for  imperfections  that 
may  arise  during  the  process  of  weaving.    This  act  was  pro- 
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nounced  unconstitutional  in  an  able  opinion  of  the  supreme 
cjourt  of  the  state:  Commonwea,lth  v.  Perry,  155  Mass.  117,  31 
Am.  St.  Eep.  533. 

The  Revised  Statutes  of  Missouri  in  1889  made  it  unlawful 
Tor  any  corporation,  firm,  or  person  engaged  in  mining  to  issue 
in  payment  of  wages  any  order  or  check  payable  otherwise  than 
in  money  unless  the  same  was  negotiable  or  redeemable  at  ita 
face  value  in  cash  or  goods  at  the  option  of  the  holder.  The  su- 
preme **  court  of  the  state,  in  State  v.  Loomis,  115  Mo.  307, 
held  the  statute  unconstitutional.  The  legislature  of  the  state 
of  Illinois  in  1883  passed  a  statute  requiring  that  owners  and 
operators  of  coal  mines  in  the  state  should  weigh  the  coal  at 
the  mines,  and  that  all  contracts  with  laborers  by  which  the 
weighing  of  coal  at  the  mines  shall  be  dispensed  with  shall  be 
void.  The  statute  was  held  unconstitutional  in  Millett  v. 
People,  117  111.  295,  57  Am.  Eep.  869.  The  same  rule  has  been 
followed  by  the  same  court  in  regard  to  similar  statutes  as  to 
'^truek  stores":  Frorer  v.  People,  141  111.  171;  as  to  an  act  for 
the  weekly  payment  of  wages  by  corporations:  Braceville  Coal 
Co.  V.  People,"  147  111.  66,  37  Am.  St.  Rep.  206. 

The  legislature  of  Texas  provided  by  statute  that  a  railroad 
company  refusing  to  pay  an  employe  within  fifteen  days  after 
demand  shall  be  liable  to  such  employe  in  a  sum  equal  to 
twenty  per  cent  on  the  amount  due.  The  statute  was  held  un- 
constitutional: San  Antonio  etc.  Ry.  Co.  v.  Wilson  (Tex.  App., 
June  15,  1892),  19  S.  W.  Rep.  910.  In  the  opinion  it  is  said: 
"If  the  legislature  desires  to  interfere  at  all  in  the  enforcement 
of  labor  claims,  it  must  do  so  by  laws  equal  in  their  operation, 
and  protecting  alike  the  interest  of  the  employer  and  employ 6, 
for  the  law  knows  no  favorites.'* 

The  supreme  court  of  Nebraska,  in  Atchison  etc.  R.  R.  Co. 
V.  Baty,  6  Neb.  37,  29  Am.  Rep.  356,  held  unconstitutional  a 
statute  of  1867  giving  to  owners  of  livestock  double  the  value 
of  such  property  injured  or  destroyed  on  a  railroad  track. 

In  Michigan,  a  statute  was  passed  in  1885  authorizing  the 
taxing  of  an  attorney's  fee  of  twenty-five  dollars  in  actions 
against  a  railroad  company  for  damages  for  cattle  killed,  and 
the  supreme  court  of  the  state  held  it  unconstitutional:  Wilder 
V.  Chicago  etc.  Ry.  Co.,  70  Mich.  382.  And  the  supreme  court 
of  Arkansas  held  a  similar  statute  of  that  state  unconstitu- 
tional: St.  Louis  etc.  Ry.  v.  Williams,  49  Ark.  492;  and  the 
same  ruling  was  made  on  a  similar  statute  by  the  supreme  court 
of  the  state  of  Washington:  Joliife  v.  Brown,  14  Wash.  155, 
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■53  Am.  St.  Eep.  868;  and  by  the  supreme  court  of  Ohio:  Coal 
Co.  V.  Eosser,  53  Ohio,  12-24,  53  Am.  St.  Kep.  622.  Cases 
almost  without  number  could  be  cited  to  the  same  general 
effect.  Among  others,  see  Durkee  v.  Janesville,  28  Wis.  464,  9 
Am.  Eep.  500;  Grand  ^^  Eapids  Chair  Co.  v.  Eunnells,  77* 
Mich.  104;  South  &  North  Alabama  E.  R.  Co.  v.  Morris,  65 
Ala.  193;  Chicago  etc.  E.  E.  Co,  v.  Moss,  60  Miss.  641-652; 
Denver  etc.  Ey.  Co.  v.  Outcalt,  2  Colo.  App.  395. 

This  court  in  Bank  held  that  a  statute  of  the  state  prohibit- 
ing bakers  from  following  their  vocation  between  the  hours  of 
€  o'clock  P.  M.  on  Saturdays  and  6  o'clock  P.  M.  on  Sundays 
was  a  special  law  and  void:  Ex  parte  Westerfield,  55  Cal.  551, 
36  Am.  Eep.  47.  And  the  same  waa  held  as  to  a  similar  stat- 
ute in  relation  to  barbers:  Ex  parte  Jentzsch,  112  Cal.  469. 

The  question  is  very  ably  considered  and  would  seem  to  be 
finally  put  to  rest  by  the  supreme  court  of  the  United  States  in 
Gulf  etc.  Ey.  Co.  v.  Ellis,  165  U.  S.  150.  The  statute  of  the 
state  of  Texas  allowing  owners  of  stock  killed  by  a  railway  cor- 
poration ten  dollars  attorneys'  fees  as  additional  costs  was  held 
unconstitutional.  In  the  opinion  it  is  said:  "The  act  singles 
out  a  certain  class  of  debtors  and  punishes  them,  when  for  like 
delinquencies  it  punishes  no  others.  They  are  not  treated  a& 
other  debtors  or  equally  with  other  debtors.  They  cannot  ap- 
peal to  the  courts  as  other  litigants  under  like  conditions  and 
with  like  protection.  If  litigation  terminates  adversely  to  them, 
they  are  mulcted  in  the  attorneys'  fees  of  the  successful  plain- 
tiff; if  it  terminates  in  their  favor,  they  recover  no  attorneys* 

fees They  do  not  stand  equal  before  the  law.     They  do 

not  recjive  its  equal  protection."  The  reasoning  of  the  high- 
est court  in  the  land  in  the  case  cited  applies  to  this  case. 
There  is  no  reason  why  a  different  rule  as  to  defenses  that  may 
be  pleaded  and  proven  and  as  to  the  nature  of  the  lien  of  a 
judgment  should  obtain  against  a  corporation  than  that  which 
applies  to  other  litigants.  In  Cullen  v.  Glendora  Water  Co., 
113  Cal.  503,  it  was  held  that  a  part  of  the  fourth  section  of  the 
act  generally  known  as  the  Wright  act,  which  provided  that,  in 
a  proceeding  to  confirm  the  organization  and  bonds  of  an  irriga- 
tion district,  "a  motion  for  a  new  trial  must  be  made  upon  the 
minutes  of  the  court,"  was  a  special  law  regulating  the  practice 
of  courts  of  justice  and  unconstitutional.  In  Pasadena  v.  Stim- 
«on,  91  Cal.  238,  it  was  held  that  section  870  of  the  municipal 
corporation  act  of  1883,  requiring  cities  of  the  fifth  and  sixth 
clasees  to  make  an  effort  to  agree  before  instituting  condenma- 
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tion  *''  proceedings,  was  unconstitutional.  And  so  in  the  late 
ease  of  Tulare  v.  Hevren,  126  Cal.  226,  this  court  held  that 
that  portion  of  the  general  act  of  the  state  in  regard  to  munici- 
pal corporations,  hy  which  it  is  provided  that  in  municipal 
corporations  of  the  fifth  class  courts  shall  take  judicial  notice 
of  all  ordinances  of  the  municipality,  was  unconstitutional. 
It  is  claimed  that  corporations  are  a  class  and  that  classifica- 
tions can  he  made,  and  that  a  law  is  not  unconstitutional  if 
it  affects  all  of  a  class.  While  this  is  true,  yet  the  classifica- 
tion must  he  founded  upon  differences  either  defined  by  the 
constitution  or  natural,  or  which  will  suggest  a  reason  which 
might  naturally  be  held  to  justify  the  diversity  of  legislation: " 
Darcy  v.  Mayor  etc.,  104  Oal.  645;  State  v.  Hammer,  42  N.  J.  L. 
439;  Cooley  on  Constitutional  Limitations,  6th  ed.,  484.  Ar- 
bitrary selection  can  never  be  justified  by  calling  it  classifica- 
tion: Gulf  etc.  Ky.  Co.  t.  Ellis,  165  U.  S.  159.  In  this  case 
there  can  be  no  reason  why  a  corporation  doing  business  in 
this  state  should  have  its  property  subjected  to  a  lien,  unless 
the  property  of  other  persons  in  the  state  under  like  circum- 
stances is  subject  to  the  same  kind  of  a  lien,  or  why  such  cor- 
porations should  be  prohibited  from  making  defenses  which 
all  other  persons  in  the  state  may  make,  or  why  such  corpora- 
tions should  pay  attorneys'  fees  or  fines  in  an  ordinary  action 
at  law  while  all  other  persons  under  like  circumstances  are  ex- 
empt from  such  attorneys'  fees  and  fines,  or  why  such  corpora- 
tion cannot  create  valid  liens  upon  its  property  other  than  by  a 
deed  or  mortgage  duly  recorded  while  all  other  persons  in  the 
state  may  do  so,  or  why  such  corporations  shall  be  denied  the 
privilege  of  making  a  contract  as  to  the  manner  of  payment  of 
its  employes  while  all  other  persons  in  the  state  who  are  over 
twenty-one  years  of  age  and  not  incompetent  may  do  so,  or  why 
laborers  cannot  make  a  valid  contract  as  to  the  time  when  their 
wages  shall  become  due,  or  the  kind  of  property  or  money  in 
which  they  shall  be  paid.  It  is  said  that  corporations  being 
the  creatures  of  the  state,  and  deriving  their  powers  from 
their  charters,  the  same  power  that  created  them  may  alter  or 
amend  their  charters  or  deprive  them  of  rights  ori^nally  given 
them.  This  is  true  as  to  certain  purposes,  but  the  legislature 
cannot,  after  creating  a  corporation  and  while  it  exists,  deprive 
*®  it  of  the  rights  guaranteed  to  it  by  the  federal  constitution, 
nor  deprive  it  of  its  right  to  resort  to  the  courts  of  law,  nor  take 
its  property  without  due  process  of  law,  nor  subject  it  to  un- 
equal and  oppressive  burdens,  nor  deprive  it  of  the  equal  pro- 
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teetion  of  the  laws;  Maine  etc.  R.  E.  Co.  v.  Maine,  96  U.  S. 
499;  Sinking  Fund  Cases,  96  U.  S.  700;  Railroad  Tax  Cases, 
13  Fed.  Rep.  754,  755;  Detroit  v.  Detroit  etc.  Plank  Road  Co., 
43  Mich.  140-147. 

But  the  act  in  question  applies  not  only  to  the  corporations 
existing  under  the  laws  of  this  state,  but  to  all  other  corpora- 
tions doing  business  in  this  state  and  in  no  wise  indebted  to  the 
state  for  their  charters.  Surely,  the  legislature  of  this  state 
could  not  alter,  amend,  or  repeal  the  charter  of  a  corporation 
existing  under  the  laws  of  another  state.  Counsel  for  respond- 
ent states  that  similar  statutes  have  been  upheld  in  Shaffer  v. 
Union  etc.  Co.,  55  Md.  74,  State  v.  Peel  Splint  Coal  Co.,  36  W. 
Ya.  802,  and  Hancock  v.  Yaden,  131  Ind.  366,  16  Am.  St.  Rep. 
396. 

The  statute  upheld  in  Shaffer  v.  Union  etc.  Co.,  55  Md,  74, 
was  one  which  provided  that  every  corporation  engaged  in 
manufacturing  or  in  operating  a  railroad  in  a  certain  county 
and  employing  ten  hands  or  more  should  pay  its  employes  the 
full  amounts  of  their  wages  in  legal  tender  money  of  the  United 
States,  and  that  every  contract  for  the  payment  of  such  wages 
in  any  other  manner  be  null  and  void.  The  ground  upon 
which  the  act  was  upheld  was  that  the  legislature  had  the  right 
to  alter  or  amend  the  corporate  charter.  It  is  evident,  in  view 
of  the  authorities  hereinbefore  cited,  that  the  ruling  upon  such 
ground  was  clearly  incorrect.  The  decision  cannot  be  regarded 
as  of  much  value  as  a  contribution  to  jurisprudence,  and  an 
examination  of  the  authorities  therein  cited  does  not  support  it. 

The  case  of  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  802,  up- 
held the  validity  of  two  statutes  of  West  Virginia,  one  pro- 
hibiting the  payment  of  employes  in  paper  redeemable  other- 
wise than  in  lawful  money,  and  the  other  prescribing  a  certain 
method  for  weighing  coal  at  the  mouth  of  a  mine.  The  court 
consisted  of  four  judges,  and  two  of  the  four  can  affirm  a  judg- 
ment. The  judgment  was  affirmed  by  two  judges,  and  two  dis- 
sented. The  opinion  of  the  two  affirming  the  judgment,  while 
lentrthy,  is  not  convincing. 

***  The  decision  appears  to  have  been  based  upon  practically 
-the  same  reasoning  as  the  Maryland  case,  that,  the  corporation 
being  a  creature  of  the  legislature  and  having  a  license  under 
the  state,  the  legislature  could  practically  deprive  it  of  any 
rights.  In  view  of  the  fact  that  the  opinion  is  in  direct  con- 
flict with  the  two  previous  decisions  of  the  same  state,  and 
is  the   opinion  of  two   judges  as  against   two   others  of   the 
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same  court,  it  cannot  have  weight  here.  It  seems  to  us  that 
anyone  reading  the  able  dissenting  opinions  of  Judge  English 
and  Judge  Brannon  would  be  satisfied  that  the  decision  is 
wrong.  Judge  Brannon,  in  his  dissenting  opinion,  says:  *T!f, 
upon  the  suggestion  of  a  supposed  or  real  evil,  always  incident 
to  the  transaction  of  all  business,  the  legislature  can  restrict 
lawful  contracts,  in  private  business,  governments  become  not 
simply  paternal  but  oppressive  and  tyrannical.  The  'scrip 
act'  would  prevent  the  fanner,  brickmaker,  or  coal  operator 
from  giving  to  his  hands  for  wages  an  order  to  anyone  for 
eugar,  coffee,  flour,  or  meat — a  great  reversal  in  the  right  of 
contracts  as  used  time  out  of  mind," 

Hancock  v.  Yaden,  121  Ind.  366,  16  Am.  St.  Rep.  396, 
turned  on  the  validity  of  a  statute  of  Indiana  which  forbade 
the  execution  of  contracts  waiving  the  payment  of  wages  in 
money.  The  court  sustained  the  law,  and  the  decision  is  the 
most  direct  authority  in  favor  of  plaintiff's  contention  of  any 
he  has  cited.  There  is  no  authority  cited  in  the  opinion  upon 
which  it  can  legally  stand.  The  court  sustained  the  law  upon 
the  ground,  "that  it  protected  and  maintained  the  medium  of 
payment  established  by  the  sovereign  power  of  the  nation.*' 
Even  if  this  be  so,  it  is  self-evident  that  the  legislature,  in 
passing  the  act,  did  not  have  in  mind  the  protection  of  the 
coinage.  The  policy  of  the  law  in  protecting  the  coin  of  the 
country  would  justify  stringent  laws  against  counterfeiting  or 
debasing  it,  but  certainly  could  not  justify  a  law  that  precludes 
persons  from  agreeing  to  receive  payment  of  their  debts  in 
anything  but  money.  Since  the  submission  of  this  case  our 
attention  has  also  been  called  by  counsel  for  plaintiff  to  a  de- 
cision of  the  circuit  court  of  the  United  States  for  the  ninth 
circuit  of  northern  'California  in  the  case  of  Skinner  v.  Gar- 
nett  Gold  Min.  Co,,  96  Fed,  Rep.  735,  in  which  this  very  stat- 
ute was  upheld.  While  we  have  the  greatest  respect  for  the 
able  judge  who  wrote  the  opinion,  yet  it  is  not  binding  ^^  on 
us  as  a  precedent,  and  the  reasoning  therein  does  not  convince 
us  of  its  correctness,  nor  in  our  opinion  do  the  authorities 
therein  cited  support  it.  The  learned  judge  refers  to  the  case 
of  Louisville  etc.  E.  R.  Co.  v.  Tennessee  R.  R,  Commission  etc., 
19  Fed,  Rep.  679.  In  that  case  the  circuit  court  of  the  United 
States  held  unconstitutional  an  act  of  the  legislature  of  the 
state  of  Tennessee  creating  a  railroad  commission  and  making 
certain  discrimination  against  railroads.  In  the  opinion  it  is 
said:  "Their  general  object  [referring  to  the  provifiions  of  the 
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fourteenth  amendment]  is  to  secure  to  all  citizens  in  like  cir- 
cumstances an  equality  of  legal  rights  and  to  protect  minorities 
end  other  interests  not  strong  enough  to  protect  themselves 
against  the  aggressions  of  the  majority  to  restrain  all  injurious 
legislation  discriminating  against  persons  and  property;  .... 
to  compel  an  equal  distrihution  of  the  burdens  of  government 
upon  every  citizen,  natural  or  corporate,  coming  fairly  within 
the  purview  of  the  law,  and  to  give  to  everyone  an  equal  right 
to  invoke  the  remedies  prescribed  by  law  for  the  redress  of 
wrongs  done  either  to  his  person,  reputation,  or  property."  In 
the  opinion  of  the  learned  judge  it  is  further  stated  that  the  act 
of  March  31,  1891  (Stats.  1891,  p.  195),  similar  to  the  statute 
in  question  relating  to  the  payment  of  wages  of  laborers  by  cor- 
porations, has  been  construed  in  Keener  v.  Eagle  Lake  Land  etc. 
Co.,  110  Cal.  627,  and  Ackley  v.  Black  Hawk  etc.  Co.,  112  Ca? 
42;  and  that  the  act  in  question  is  directed  to  the  same  end  as 
the  statute  of  1891.  The  act  was  tinder  consideration  but  not 
passed  upon  as  to  its  constitutionality  in  either  case.  In  each 
case  it  was  held  that  the  laborers  were  entitled  to  an  ordinary 
judgment  such  as  is  granted  to  other  litigants,  and  in  each  of 
the  cases  the  judgment  of  the  lower  court  as  to  counsel  fees 
and  as  to  the  judgment  being  declared  a  lien  was  reversed.  In 
the  case  in  110  California  it  is  said  in  conclusion  of  the  opinion: 
"That  portion  of  the  judgment  awarding  counsel  fees,  and  de- 
claring that  the  plaintiff  is  entitled  to  a  lien  upon  the  property 
of  the  defendant,  and  directing  a  sale  of  such  property,  is  re- 
versed." And  in  the  case  in  112  California  the  same  ruling  was 
made  and  the  same  language  used  in  reversing  the  portion  of 
the  judgment  as  to  counsel  fees  and  declaring  the  judgment  a 
lien.  The  act  of  1891  has,  however,  by  this  court  in  Bank,  been 
■*  held  unconstitutional  as  special  legislation  in  favor  of  a 
class  and  making  an  arbitrary  classification:  Slocum  y.  Bear 
Valley  Irr.  Co.,  122  Cal.  555,  68  Am.  St.  Eep.  68. 

The  court  properly  overruled  the  defendants'  demurrer  to 
the  complaint.  The  allegation  as  to  the  assignment  of  the  sev- 
eral causes  of  action  prior  to  the  time  of  the  commencement  of 
the  action  to  plaintiff  was  sufficient  when  attacked  by  general 
demurrer.  That  portion  of  the  judgment  in  favor  of  plaintiff 
and  against  the  defendant  corporation  for  five  thousand  and 
thirty-nine  dollars  and  fifty-seven  cents,  with  costs,  should  be 
affirmed.  The  portion  awarding  the  plaintiff  four  hundred 
dollars  attorneys'  fees,  and  declaring  that  the  plaintiff  is  en- 
titled to  a  lien  upon  the  property  of  defendant  corporation  and 
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to  have  a  commissioner  appointed  to  sell  the  property,  should- 
be  reversed, 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  that  portion 
of  the  judgment  in  favor  of  plaintiff  and  against  the  defendant- 
corporation  for  five  thousand  and  thirty-nine  dollars  and  fifty- 
seven  cents,  with  costs,  is  affirmed.  The  portion  awarding  the 
plaintiff  four  hundred  dollars  attorneys'  fees,  and  declaring  that 
the  plaintiff  is  entitled  to  a  lien  upon  the  property  of  defendant 
corporation  and  to  have  a  commissioner  appointed  to  sell  th»^ 
property,  is  reversed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


IN  THE  CASE  Of  State  T.  Wilson,  61  Kan-  82,  an  act  to  regulat* 
the  weighing  of  coal  .was  construed.  This  statute  provided  that: 
"It  shall  be  unlawful  for  any  mine  owner,  lessee,  or  operator  of 
coal  mines  in  this  state,  employing  miners  at  bushel  or  ton  rates, 
or  other  quantity,  to  pass  the  output  of  coal  mined  by  said  miners 
over  any  screen  or  other  device  which  shall  talie  any  part  from 
the  value  thereof  before  the  same  shall  have  been  weighed  and 
duly  credited  to  the  employes  and  accounted  for  at  the  legal 
rate  of  weights  as  fixed  by  the  laws  of  Kansas."  The  appel- 
lant Wilson  was  convicted  of  a  violation  of  this  statute,  and  oa 
appeal  sought  to  maintain  that  it  was  unconstitutional  as  affect- 
ing the  right  to  contract,  but  the  supreme  court  decided  that  such 
statute  was  a  valid  exercise  of  the  police  power  of  the  state;  that 
Its  effect  was  not  to  prevent  the  operators  of  coal  mines  and  the 
miners  employed  by  them  from  maliing  such  agreements  as  they 
chose  concerning  the  amount  of  wages  to  be  paid,  nor  did  it  in  any 
way  infringe  upon  the  freedom  of  contract.  In  State  v.  Haun,  61 
Kan.  146,  the  appellant  was  convicted  in  the  court  below  of  a  viola- 
tion of  a  statute  providing  that:  "It  shall  be  unlawful  for  any 
person,  firm,  company,  corporation,  or  trust,  or  the  agent  or  the 
business  manager  of  any  such  person,  firm,  company,  corjwration, 
or  trust,  to  sell,  give,  deliver,  or  in  any  way,  directly  or  indirectly, 
to  any  person  employed  by  him  or  it,  in  payment  of  wages  due  or  to 
become  due,  any  .scrip,  token,  checls,  draft,  order,  credit  on  any 
booli  of  account  or  other  evidence  of  indebtedness,  payable  to  bearer 
or  his  assignee,  otherwise  than  at  the  date  of  issue,  but  such  wages 
shall  be  paid  only  in  lawful  money  of  the  United  States,  or  by 
checlt  or  draft  drawn  upon  some  bank  In  which  any  person,  firm,, 
company,  corporation,  or  trust,  or  the  agent  or  the  business  man- 
ager of  any  such  person,  firm,  company,  corporation,  or  trust,  has 
money  upon  deposit  to  cash  the  same. 

"Sec.  2.  All  contracts  to  pay  or  accept  wages  In  any  other  than 
lawful  money,  or  by  check  or  draft,  as  specified  In  section  1  of  this 
act,  and  any  private  agreement  or  secret  understanding  that  wages 
Khali  be,  or  may  be,  paid  in  other  than  lawful  money,  or  by  such 
check  or  draft,  shall  be  void,  and  the  procurement  of  such  private 
agreement  or  secret  understanding  shall  be  unlawful  and  construed 
ias  coercion  on  the  part  of  the  employer. 
Am.  6U  Rep..  Vol.  LiXXVIII— 3 
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"Sec.  3.  If  any  person  shall  violate  any  of  the  provisions  of 
<»itber  section  1  or  2  of  this  act,  or  shall  compel,  or  in  any  manner 
-attempt  to  compel,  or  coerce  any  employ^  of  any  corporation  or 
trust  to  purchase  goods  or  supplies  from  any  particular  person, 
firm,  corporation,  company,  or  trust,  or  at  any  particular  store  or 
place,  he  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  or  be  imprisoned  in  the  county  jail  not 
less  than  thirty  or  more  than  ninety  days,  or  by  both  such  fine 
and  imprisonment  for  each  violation. 

"Sec.  4.  This  act  shall  apply  only  to  corporations  or  trusts,  or 
their  agents,  lessees,  or  business  managers,  that  employ  ten  or  more 
persons." 

The  supreme  court  decided  that  such  statute  was  unconstitutional 
and  void,  as  an  unjust  discrimination,  as  being  partial  and  unequal 
in  its  operation,  and  as  in  violation  of  the  fourteenth  amendment 
to  the  United  States  constitution,  providing  that  no  state  shall 
deprive  "any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  In  support  of  its  view  the  court  cited 
Shaver  v.  rennsylvania  Co.,  71  Fed.  Rep.  931;  Gulf  etc.  Ry.  Co.  v. 
Ellis.  1G5  U.  S.  150;  State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St. 
Rep.  863;  Frorer  v.  People,  141  111.  171;  State  v.  Loomis,  115  Mo. 
307;  Ritchie  v.  Feople,  155  111.  98,  46  Am.  St.  Rep.  315;  Godcharles 
V.  Wigeman,  113  Pa.  St.  431;  Low  v.  Rees  Printing  Co.,  41  Neb. 
127,  43  Am.  St.  Rep.  670;  Millett  v.  People,  117  III.  294,  57  Am. 
Hep.  869;  Braceville  Coal  Co.  v.  People,  147  111.  66,  37  Am.  St, 
Rep.  206;  Pearson  v.  Portland,  69  Me.  278.  31  Am.  Rep.  276;  In  re 
House  Bill  No.  203,  31  Colo.  27:  In  re  Eight-hour  Bill,  21  Colo. 
29;  Colon  v.  Lisk.  153  N.  Y,  ISS,  60  Am,  St.  Rep.  609;  State  v. 
Julow.  129  Mo.  163,  50  Am.  St.  Rep.  443;  People  ex  rel.  Tvroler 
V.  Warden  of  Prison,  157  N.  Y.  116,  68  Am.  St.  Rep.  763;  Matter 
of  Jacobs,  98  N.  Y,  98,  50  Am,  Rep.  636.  In  the  case  of  In  re  Dalton, 
61  Kan.  257,  it  was  determined  that  a  statute  providing  that  eiglit 
hours'  work  should  constitute  a  day's  labor  for  all  laborers,  work- 
men, mechanics,  and  other  persons  employed  by  or  on  behalf  of 
the  state,  or  by  or  on  behalf  of  any  county,  city,  township,  or  other 
municipality  in  the  state,  is  merely  a  direction  of  the  state  to  its 
agents,  and  is  constitutional  and  valid. 

CORPORATIONS  ARE  PERSONS  within  the  meaning  of  con- 
stitutional provisions  forbidding  the  deprivation  of  property  with- 
out due  process  of  law,  as  well  as  a  denial  of  the  equal  protection 
of  the  laws:  See  tlie  monographic  note  to  St.  Louis  etc.  Ry.  Co. 
V.  Paul,  62  Am,  St,  Rep,  168;  Harbison  v.  Knoxville  Iron  Co,,  103 
Tenn,  -121,  76  Am,  St,  Rep,  682. 

SPECIAL  STATUTES  AFFECTING  CORPORATIONS.— A  stat- 
ute providing  that  "every  corporation  doing  business  in  this  stale 
shall  pay  the  mechanics  and  laborers  employed  by  It  the  wages 
earned  by  and  due  them,  weekly  or  monthly,  on  such  day  in  each 
week  or  month  as  shall  be  selected,"  is  unconstitutional  as  special 
legislation  attempting  to  provide  for  the  creation  of  liens  in  favor 
of  a  special  class  of  laborers,  and  a  mere  arbitrary  classification 
not  founded  on  natural  differences,  nor  differences  defined  by  the 
constitution:  Slocum  v.  Bear  Valley  Irr,  Co,,  122  Cal.  555,  68  Am. 
St.  Rep.  68.  See  the  extended  note  to  St.  Louis  etc.  Ry,  Co,  v. 
Paul,  62  Am,  St.  Rep.  165-182,  on  the  protection  of  corporations  from 
special  and  hostile  le^slatlon. 
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DENIGAN  V.  SAN  FEAKOISCO  SAVINGS  UNION. 
[127  California,  142.] 

HUSBAND  AND  WIFE— GIFT  BY  DEPOSIT  IN  BANK.— A 
deposit  of  money,  tlie  separate  property  of  a  wife,  in  a  bank,  and 
the  taking  of  a  pass-book  showing  an  account  in  her  name  and 
that  of  her  husband,  "payable  to  the  order  of  either  of  them," 
does  not  of  itself  show  any  gift  to  him,  nor  any  joint  interest  in 
the  deposit  with  right  of  survivorship;  and  the  burden  of  proof  is 
upon  the  husband's  donee  of  such  deposit  to  show  that  it  did  not 
continue  to  be  the  separate  property  of  the  wife. 

HUSBAND  AND  WIFE— DEPOSIT  IN  BANK.— JOINT  IN- 
TEREST in  money,  the  separate  property  of  the  wife,  with  right 
of  survivorship  therein,  cannot  be  established  by  showing  a  deposit 
of  such  money  in  bank,  and  the  taking  of  a  pass-book  in  the  names 
of  the  husband  and  wife,  "payable  to  either  of  them,"  without  any 
express  declaration  between  the  parties  that  the  money  should  be 
held  by  them  in  joint  tenancy. 

COTENANCY— JOINT  O'^T^ERSHIP.- A  statutory  provision 
that  a  right  created  in  favor  of  several  persons  is  presumed  to  be 
joint  and  not  several,  unless  overcome  by  express  words  to  the 
contrary,  has  reference  only  to  the  relation  between  the  parties 
in  whose  favor  the  right  is  created,  and  the  party  against  whom  it 
exists,  and  does  not  determine  the  relation  of  joint  interest  and 
benefit  of  survivorship  as  between  the  owners  of  the  right  in  their 
relations  to  one  another. 

ACTION  -  SURVIVORSHIP  —  TRUSTEESHIP.— A  right  of 
action  on  a  promise  for  the  payment  of  money  to  two  joint  prom- 
isees vests  on  the  death  of  one  in  the  survivor,  but  the  right  of 
the  deceased  promisee  is  not  extinguished  by  his  death,  and  the 
survivor  holds  the  security  and  the  proceeds  as  trustee  to  the  ex- 
tent of  the  interest  of  the  deceased  promisee  in  the  fund,  and  if  the 
survivor  has  no  interest  in  the  fund,  he  holds  the  whole  thereof 
for  the  benefit  of  the  estate  of  the  deceased. 

J.  D.  Sullivan  and  J.  O'Gara,  for  the  appellant. 

G.  D.  Collins  and  J.  Gartlan,  for  the  respondents. 

^^  HAEEISON,  J.  The  questions  presented  upon  this  ap- 
peal are  similar  to  those  involved  in  the  case  of  Denigan  v. 
Hibemia  Sav.  etc.  Soc,  127  Cal.  137.  Ellen  Denigan  died  July 
3, 1896,  and  at  the  time  of  her  death  there  was  on  deposit  in  the 
San  Francisco  Savings  Union  certain  money  standing  upon  the 
books  of  the  bank  in  the  names  of  herself  and  her  husband, 
Frank  Denigan ,  payable  to  the  order  of  either  of  them.  It  was 
admitted  at  the  trial  that  this  account  originated  in  a  single 
deposit  of  three  thousand  dollars,  made  by  her  in  this  form 
February  27,  1888,  and  that  at  the  time  of  the  deposit  it  was 
her    separate    property.     October    19,  1896,  Frank    Denigan 
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caused  the  sum  of  fourteen  hundred  dollars  to  be  transferred 
upon  the  books  of  the  bank  from  this  account  to  a  new  account 
entitled  "Frank  Denigan  or  James  Denigan,"  with  directions 
to  the  bank  from  both  Frank  and  James  to  pay  to  the  individual 
order  of  either.  Frank  Denigan  died  in  December,  1897,  and 
after  his  death  the  plaintiff  brought  the  present  action  to  re- 
cover from  the  bank  the  amount  of  the  deposit.  Under  an  or- 
der of  the  court,  the  administrator  of  the  estate  of  Frank  Deni- 
gan was  substituted  as  defendant  in  place  of  the  bank,  and  the 
bank  was  permitted  to  pay  into  court  the  amount  of  the  de- 
posit, and  was  thereupon  discharged  from  liability  therefor. 
Tlie  administrator  of  the  estate  of  Ellen  Denigan  filed  a  com- 
plaint in  intervention  claiming  the  deposit  as  a  part  of  her  es- 
tate. The  cause  was  tried  by  the  court,  and  findings  made  to 
the  effect  that  the  money  was  the  separate  property  of  Ellen, 
;ind  that  her  husband  never  had  any  interest  therein  other 
*^^  than  as  agent  to  withdraw  the  same  for  her  and  for  her 
benefit;  that  the  withdrawal  by  him  of  the  fourteen  hundred 
dollars,  and  the  opening  of  the  new  account  with  the  bank 
therefor,  was  without  right;  that  the  plaintiff  herein  paid  no 
consideration  for  said  transfer  and  had  no  right  to  said  money. 
Judgment  was  accordingly  rendered  in  favor  of  the  intervener 
for  the  amount  that  had  been  paid  into  court.  Subsequently 
the  court  set  aside  its  decision  and  granted  a  new  trial.  From 
this  order  the  intervener  has  appealed.  The  record  does  not 
show  upon  what  grounds  a  new  trial  was  asked,  or  upon  which 
the  court  set  aside  its  decision,  and  no  error  of  la\v  is  assigned 
in  the  bill  of  exceptions,  but  it  is  stated  therein  that  the  evi- 
dence is  insufficient  in  certain  particulars  to  justify  the  deci- 
sion. The  particular  in  which  it  is  suggested  upon  the  appeal 
that  the  decision  is  not  sustained  by  the  evidence  is  that  in  its 
decision  the  court  found  that  at  the  death  of  Ellen,  and  for  a 
long  time  prior  thereto,  the  deposit  stood  on  the  books  of  the 
bank  "payable  to  either  Ellen  Denigan  or  Frank  Denigan," 
whereas  it  appears  from  the  evidence  that  the  deposit  stood 
upon  the  books  "in  the  names  of  Frank  Denigan  and  Ellen 
Denigan,  his  wife,  and  payable  to  the  order  of  either  of  them.'* 
Although  the  finding  upon  this  point  is  not  as  extensive  as  the 
evidence,  it  cannot  be  said  that  so  far  as  it  is  made  it  is  not 
sustained  by  the  evidence.  It  is,  however,  stated  in  the  brief 
for  the  appellant  that  the  decision  was  set  aside  by  reason  of 
the  fact  that  the  deposit  made  by  Ellen  in  the  names  of  herself 
and  her  husband,  payable  to  either,  indicated  an  intention  to 


Dec.  1899.]     Dknigan  v.  San  Francisco  Sav.  UxMox.  37 

give  to  him  one-half  of  the  deposit.  The  respondent,  more- 
over, contends  that  by  this  form  of  the  deposit  a  joint  interest 
therein  was  created  in  favor  of  both,  and  that  by  virtue  of  the 
husband's  survivorship  he  became  vested  with  a  right  to  the 
entire  deposit. 

What  has  been  said  in  the  opinion  in  Denigan  v.  Hibernia 
Sav.  etc.  Soc,  127  Cal.  137,  in  reference  to  the  proposition  that 
by  the  deposit  Ellen  made  a  gift  to  her  husband  is  applicable 
here.  As  therein  shown,  there  is  nothing,  aside  from  the  form 
in  which  the  deposit  account  was  opened,  to  show  any  intention 
on  her  part  to  part  with  her  interest  in  the  money,  or  to  es- 
tablish any  of  the  elements  of  a  completed  gift.  The  only  dif- 
ference between  the  forms  of  the  deposits  in  the  two  cases  is 
^*'''  that  in  the  present  case  the  account  was  opened  in  the 
name  of  "Francis  and  Ellen  Denigan,  payable  to  either,"  where- 
as in  the  other  case  the  account  and  pass-book  were  entitled 
'Trank  Denigan  or  Ellen  Denigan  in  account  with  the  Hibernia 
Savings  and  Loan  Society."  This  difference  in  the  form  of 
the  deposit  or  of  the  account  does  not,  however,  change  the 
rule  governing  the  rights  of  the  parties  to  the  money  deposited. 
At  the  time  of  the  deposit  in  each  case  the  money  was  the  sep- 
arate property  of  Ellen,  and,  in  the  absence  of  any  evidence 
tending  to  show  a  purpose  or  intention  on  her  pari;  to  part  with 
the  title,  it  remained  her  separate  property  at  the  time  of  her 
death,  notwithstanding  its  deposit  in  this  form.  The  burden 
was  upon  the  plaintiff  to  show  that  it  had  ceased  to  be  her  Sicpa- 
rate  property,  and,  in  the  absence  of  any  evidence  tending 
thereto,  his  claim  must  be  denied.  In  Taylor  v.  Henry,  48  Md. 
550,  30  Am.  Eep.  486,  the  deposit  stood  upon  the  books  of  the 
bank,  "Joseph  Henry,  Margaret  Taylor,  and  the  survivor  of 
them,  subject  to  the  order  of  either."  The  money  was  the  prop- 
erty of  Joseph  Henry  at  the  time  it  was  deposited,  and  upon 
his  death  his  sister  Margaret  claimed  it  by  virtue  of  this  form 
of  the  account.  The  court  held  that  she  was  not  entitled  to 
it,  saying:  **The  whole  question  depends  upon  the  meaning  and 
intention  of  the  deceased  in  making  the  deposit  in  the  form 
adopted,  as  gathered  from  the  entry  in  the  bank-book  and  all 
the  circumstances'  surrounding  the  deceased  at  the  time";  and 
after  holding  that  the  words  "and  the  survivor  of  them"  did 
not  import  a  gift,  said:  'Tlere  the  deposit  was  in  the  joint  names 
of  the  deceased  and  his  sister,  and  the  survivor  of  them,  but 
subject  to  the  order  of  either.  Having  thus  retained  the  power 
to  draw  out  the  money,  the  deceased  did  not  devest  himself  of 
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dominion  and  control  over  the  fund.  He  could  have  drawn 
out  every  dollar  after  the  deposit,  or  at  any  time  up  to  the 
moment  of  his  death,  and  applied  it  in  any  manner  he  might 
have  thought  proper.  It  is  not  contended  that  the  sister  had 
the  least  right  or  interest  in  the  money  before  the  deposit;  nor 
is  it  contended  that  she  acquired  any  interest  therein  otherwise 
than  by  the  supposed  gift  of  the  brother;  and  the  only  evidence 
reliL'd  on  to  support  the  factum  of  the  supposed  gift  is  the 
form  of  the  entry  in  the  bank-book.  But,  as  will  be  observed, 
*'**  there  are  no  terms  in  the  entry  that  import  of  themselves 
an  actual  present  donation  by  the  brother  to  the  sister,  and 
the  dominion  retained  by  the  brother  over  the  fund  enabled 
him  to  displace  and  utterly  destroy  all  power  conferred  upon  the 
sister  in  respect  to  the  fund."  The  same  principle  was  after- 
ward maintained  in  Gorman  v.  Gorman,  87  Md.  338.  In  Schick 
V.  Grote,  42  N.  J.  Eq.  353,  a  deposit  had  been  made  in  the  follow- 
ing form:  "Bank  for  Savings  in  account  with  August  Grote  and 
wife,  Edvina,  or  either."  The  money  was  the  property  of  Mr. 
Grote,  and  after  his  death  it  was  claimed  in  a  suit  for  the  same 
by  his  wife  that  by  depositing  it  in  this  form  he  had  made  her 
a  gift  of  it.  The  court  held  otherwise,  saying:  "The  form  of 
the  account  in  which  the  deposit  was  made  is  not  evidence  of 
gift  to  the  wife."  In  Noyes  v.  Newburyport  Sav.  Inst.,  164 
Mass.  583,  49  Am.  St.  Rep.  484,  it  was  held  that  a  deposit  by 
Annie  M.  Pike,  under  an  account  headed  "Annie  M.  Pike  and 
Mary  L.  Hewett,  payable  to  either  or  the  survivor,"  remained 
the  property  of  the  original  depositor,  and  that  after  her  death 
her  executors  were  entitled  to  the  same.  The  cases  cited  by 
the  respondent  do  not  contravene  the  rule  held  in  the  above 
cases.  In  Mack  v.  Mechanics'  etc.  Bank,  50  Hun,  477,  cited  by 
him,  there  was  testimony  before  the  court  tending  to  show 
that  after  the  deposit  had  been  made  the  depositor  came  to  the 
bank  with  his  mother,  and  had  the  account  changed  to  their 
joint  names,  and  afterward  made  a  gift  of  the  deposit  to  her. 
In  Metropolitan  Sav.  Bank  v.  Murphy,  83  Md.  315,  51  Am.  St. 
Rep.  473,  the  only  question  presented  for  determination  was  the 
liability  of  the  bank  upon  its  contract.  At  the  time  the  deposit 
was  made  there  was  written  at  the  head  of  the  account  in  the 
bank-book,  at  the  request  of  the  depositor,  an  agreement  that 
at  the  death  of  either  the  balance  should  belong  to  the  survivor. 
After  his  death  the  bank  paid  the  balance  to  the  other.  In  an 
action  by  his  executors  against  the  bank  to  recover  the  deposit, 
judgment  was  given  in  favor  of  the  bank  upon  the  ground  that 
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in  making  the  payment  to  the  survivor  the  bank  had  merely 
carried  out  its  contract,  and  could  not  be  required  to  pay  the- 
eame  again. 

The  respondent's  claim  that  Francis  became  vested  witb 
Ellen's  title  to  the  deposit  by  virtue  of  his  survivorship  is  equally 
*^®  untenable.  Title  by  survivorship  exists  only  when  the  es- 
tate is  held  in  joint  ownership,  and,  unless  the  deposit  was 
owned  by  Francis  in  the  lifetime  of  Ellen  jointly  with  her, 
there  was  no  joint  interest  therein  to  which  the  incident  of 
survivorship  could  attach.  We  have  seen  that  she  did  not  part 
with  her  title  to  the  deposit  by  reason  of  the  form  in  which  it 
was  made,  and,  as  the  title  of  Francis  depends  entirely  thereon, 
it  is  evident  that  he  had  no  joint  interest  with  her  in  the  moneys- 
so  deposited.  Joint  interests  or  estates  are  such  as  are  acquired 
at  the  same  time  and  by  the  same  title.  Section  683  of  the 
Civil  Code  declares:  "A  joint  interest  is  one  owned  by  several 
persons  in  equal  shares  by  a  title  created  by  a  single  will  or 
transfer,  when  expressly  declared  in  the  will  or  transfer  to  be 
a  joint  tenancy,  or  when  granted  or  devised  to  executors  or 
trustees  as  joint  tenants."  The  proposition  of  the  respondent 
that  this  section  applies  only  to  real  estate  is  without  support. 
There  is  no  limitation  of  this  character  in  the  section,  and,  as 
it  is  found  in  the  title  headed  "Ov/nership"  and  the  chapter 
thereof  which  treats  of  "Interests  in  Property,"  irrespective  of 
its  character,  it  must  be  held  applicable  to  all  kinds  of  prop- 
erty. The  money  deposited  by  Ellen  was  up  to  that  time  her 
separate  property,  and  it  cannot  be  said  that  she  then  acquired 
any  interest  therein;  and,  if  it  could  be  assumed  that  by  reason 
of  the  'form  in  which  the  deposit  was  made  Francis  acquired 
any  interest  therein,  it  was  acquired  at  a  different  time  and  by 
a  different  title  from  that  of  Ellen.  There  was  no  declaration 
that  the  money  should  be  held  in  joint  tenancy,  and  the  word»^ 
"payable  to  either"  placed  in  the  account  take  away  the  claim 
of  a  joint  interest.  In  Gorman  v.  Gorman,  87  Md.  338,  the 
entry  of  the  deposit  made  in  the  book  was  "Theresa  McConnell 
and  her  niece,  Maggie  S.  Gorman,  joint  owners;  payable  to  the 
order  of  either  or  the  survivor."  The  money  was  the  individual 
property  of  Theresa,  and  the  account  was  changed  upon  the 
books  of  the  bank  into  this  form  at  her  request,  and  the  en- 
try was  signed  by  her  and  Miss  Gorman.  The  court  held  that, 
although  the  words  "joint  owners"  were  employed,  the  de- 
posit did  not  become  the  joint  property  of  both.  In  Taylor 
V.  Henry,  48  Md.  550,  30  Am.  Eep.  486,  the  court  refused  to 
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flfnstain  the  claim  of  the  sister  by  virtue  of  her  survivorship  upon 
the  ground  that  the  ^^^  gift  was  not  perfect  and  irrevocable 
during  the  life  of  the  donor.  The  same  rule  was  observed  in 
"WTialen  v.  Milholland,  89  Md.  199. 

The  respondent  further  urges  that  upon  the  deposit  in  the 
bank  the  money  became  the  property  of  the  bank,  and  that 
Tjy  virtue  of  the  transaction  then  effected  a  chose  in  action  re- 
sulted wherein  a  joint  liability  was  created  on  the  part  of  the 
bank  in  favor  of  Ellen  and  her  husband,  which,  upon  the  death 
of  Ellen,  survived  to  the  husband,  and  in  support  of  this  propo- 
sition cites  section  1431  of  the  Civil  Code,  which  provides  that 
a  right  created  in  favor  of  several  persona  is  presumed  to  be 
joint  and  not  several,  and  that  this  presumption  can  be  over- 
come only  by  express  words  to  the  contrary.  This  provision 
has  reference,  however,  merely  to  the  relation  between  the  par- 
ties in  whose  favor  the  right  is  created,  and  the  party  against 
whom  it  is  created.  It  is  correlative  to  the  obligation  incurred 
by  the  party  against  whom  the  right  exists,  but  does  not  pur- 
port to  determine  the  interest  of  the  parties  in  whose  favor  the 
right  exists  as  between  themselves.  As  Ellen  did  not  devest 
herself  of  her  property  in  the  money  by  the  form  in  which  she 
made  the  deposit,  she  retained  the  same  interest  in  this  prop- 
erty represented  by  the  chose  in  action  or  right  resulting  from 
the  obligation  thereby  assumed  by  the  bank.  Her  husband  ac- 
<[uired  no  right  to  the  money  which  he  might  obtain  upon  this 
chose  in  action  as  against  her.  While  the  bank  would  have 
been  authorized  to  pay  all  or  any  portion  of  it  to  him  in  her 
lifetime,  he  could  have  been  compelled  to  account  to  her  for 
what  he  might  thus  receive;  and  in  an  action  against  the  bank 
wherein  the  claim  of  each  is  presented  for  adjudication  the 
court  is  authorized  to  render  a  judgment  according  to  their  re- 
«pective  rights.  The  right  of  action  on  a  bond  held  by  two 
Joint  obligees,  or  on  a  promise  for  the  payment  of  money  to 
two  joint  promisees,  vests  on  the  death  of  one  in  the  survivor: 
1  Parsons  on  Contracts,  31;  but  the  right  of  the  deceased  ob- 
ligee or  promisee  is  not  extinguished  by  his  death.  The  sur- 
vivor will  hold  the  security  and  the  proceeds  as  trustee  to  the 
■extent  of  the  interest  of  the  deceased  joint  obligee  or  promisee 
in  the  debt  or  fund,  and,  if  the  survivor  had  no  interest  in 
the  fund,  he  will  hold  the  whole  thereof  for  the  benefit  of  the 
'''*  estate  of  the  deceased:  Mulcaliey  v.  Emigrant  etc.  Sav.  Bank, 
89  N.  Y.  435.  Mr.  Freeman,  in  his  treatise  on  Cotenancy  and 
Partition,  says  in  section  16:  "The  loan  of  money,  for  which  a 
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mortgage  is  given,  is  not  regarded  as  a  transaction  which  would 
ordinarily  raise  the  presumption  that  the  parties  thereby  in- 
tended to  create  a  joint  ownership  in  the  thing  lent  with  the 
benefit  of  survivorship/'  In  Blake  v.  Sanborn,  8  Gray,  154,  an 
action  to  foreclose  a  mortgage  given  to  four  persons  to  secure 
a  note  payable  to  them  was  held  to  be  properly  maintained  by 
the  survivors,  but  the  court  said:  "If  the  conditional  judgment 
is  discharged  by  payment,  they  will,  of  course,  be  answerable 
over  to  the  administrator  of  the  deceased  mortgagee  for  one- 
fourth  of  the  note;  if  the  mortgage  is  foreclosed,  they  will  hold 
the  land  in  trust  for  all  concerned  in  the  mortgage":  See,  also, 
Burnett  v.  Pratt,  22  Pick.  556;  Story's  Equity  Jurisprudence, 
sec.  1206;  Bliss  on  Code  Pleading,  3d  ed.,  sec.  62.  Counsel 
for  respondent  cites  in  support  of  his  claim  Sanford  v.  Sanford, 
45  N.  Y.  723,  where  the  husband  loaned  certain  money  and 
received  therefor  a  promissory  note  payable  to  himself  and  his 
wife,  and  in  which  it  is  said  in  the  opinion:  "Taking  this  note 
in  the  name  of  himself  and  wife  shows  that  the  husband  in- 
tended thereby  to  give  it  to  her  in  case  she  survived  him,  and 
a  delivery  to  her  was  unnecessary  to  perfect  the  gift."  But  we 
are  compelled  to  coincide  with  Judge  Eedfield,  who,  in  com- 
menting upon  this  in  Matter  of  Ward,  2  Kedf.  251,  said  that 
this  language  "seems  to  run  directly  counter  to  all  settled  no- 
tions of  the  law  in  respect  to  such  gifts,  and  seems  not  to  have 
been  fortified  by  the  learned  judge  who  delivered  that  opinion 
by  any  authority."  The  language  above  quoted  is  to  be  re- 
garded rather  as  dictum  than  as  authority,  since,  after  stating 
that  the  note  belonged  to  the  wife  as  the  survivor,  it  held  for 
other  reasons  that  the  maker  owed  it  to  the  estate  of  the  hus- 
band, and  not  to  the  wife,  and  reversed  a  judgment  in  her  favor, 
upon  the  ground  that  she  was  not  the  real  party  in  interest. 

We  hold,  therefore,  that  Francis  Denigan  had  no  interest  in 
the  deposit  during  the  lifetime  of  his  wife  and  did  not  upon 
her  death  become  vested  with  any  interest  therein  as  against 
the  claim  of  her  administrator,  and  that,  as  the  evidence  incor- 
porated in  the  bill  of  exceptions  would  not  have  authorized  a 
*''®  judgment  in  favor  of  the  plaintiff,  the  court  erred  in  setting 
aside  its  decision. 

The  order  granting  a  new  trial  is  reversed. 

Ckiroutte,  J.,  and  Van  Dyke,  J.,  concurred. 
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IN  THE  CASE  of  Denigan  v.  Hibernia  Sav.  etc.  Soc,  127  Cal. 
137,  the  facts  involved  in  a  deposit  of  money  by  a  wife  in  a  savings 
bank  were  in  all  respects  similar  to  thos«  in  the  principal  case, 
and  in  the  former  case  the  court  said,  in  deciding  the  ownership 
of  the  fund  after  the  death  of  the  wife,  that:  "The  form  in  which 
the  deposit  was  made  is  entirely  consistent  with  a  desire  on  the 
part  of  the  wife  to  give  to  her  husband  authority  to  withdraw 
money  from  the  banli  from  time  to  time  as  she  might  need  it,  and 
It  should  not  be  held  that  she  intended  to  part  with  her  title 
thereto  by  reason  of  an  ambiguous  phrase,  which  is  quite  consistent 
with  a  contrary  purpose:  Matter  of  Ward,  2  Redf.  251;  Oit  v. 
McGregor,  43  Hun,  528;  Shuttleworth  v.  Winter,  55  N.  Y.  624;  Mar- 
shal V,  Crutwell,  L.  R.  20  Eq.  328;  Beaver  v.  Beaver,  117  N.  Y. 
421,  15  Am.  St.  Rep.  531;  Matter  of  Bolin,  136  N.  Y.  177;  Flanagan 
V.  Nash,  185  Pa,  St.  41.  When  the  claim  of  a  gift  Is  not  asserted 
until  after  the  death  of  the  alleged  donor,  it  should  be  sustained  by 
clear  and  satisfactory  evidence  of  every  element  which  Is  requisite 
to  constitute  a  gift:  De  Puy  v.  Stevens,  37  N.  Y.  App.  Div.  293; 
Whalen  v,  Milholland,  89  Md.  199." 

A  BANK  ACCOUNT  PAYABLE  TO  THE  ORDER  OF  A  HUS- 
BAND OR  WIFE,  the  balance  at  the  death  of  either  to  belong 
to  the  survivor,  constitutes  an  agreement  between  the  bank  and  the 
husband  which  remains  in  force  after  his  death,  and  justifies  pay- 
ment to  her,  as  survivor,  of  the  moneys  remaining  op  deposit  at 
his  death:  !>Ietropolitan  Sav.  Bank  v.  Murphy,  82  Md.  314,  61  'Am. 
St  Rep.  473. 


BANK  OF  OELAND  v.  DODSON. 
[127  California,  208.] 

JURISDICTION— SERVICE  OF  SUMMONS— JUDGMENT. 
The  fact  of  service  of  summons,  rather  than  proof  of  its  service, 
gives  the  court  jurisdiction  of  the  person  of  the  defendant,  and, 
If  he  is  in  fact  served  with  summons,  a  return  showing  upon  its 
face  that  it  was  made  by  one  having  authority,  even  though  not 
in  fact  so  made,  confers  upon  the  court  jurisdiction  to  hear  and 
determine  the  case,  and,  until  set  aside  by  some  valid  proceeding, 
a  judgment  by  default  based  thereon  is  valid. 

JURISDICTION— WAIVER  OF  RIGHT  TO  ASSAIL.— If  de- 
fendant is  In  fact  served  with  summons,  and  does  not  appear  nor 
In  any  way  call  in  question  the  regularity  of  the  service,  takes  no 
steps  to  have  the  judgment  set  aside,  and  permits  his  property  to 
be  sold  without  objection,  pursuant  to  the  judgment  entered  In 
the  action,  and  pays  a  deficiency  judgment,  he  cannot,  after  the 
time  for  appeal  has  expired,  attack  such  judgment  by  questioning 
the  regularity  of  the  service  of  the  summons. 

JURISDICTION— LOSS  OF.— After  a  court  has  entered  Its 
Judgment  upon  a  service  of  summons,  appearing  from  the  record 
to  have  been  regular,  It  has  no  jurisdiction  to  again  try  the  case 
until  that  judgment  is  set  aside;  and  after  the  time  for  an  appeal 
therefrom  has  elapsed  and  tlie  judgment  has  been  satisfied,  its 
Judgment  at  the  second  trial  of  the  case  under  an  alias  summons 
Is  void. 
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C.  L.  Donohoe  and  S.  Millington,  for  tlie  appellanta. 

B.  F.  Geis,  for  the  respondent. 

^^^  CHIPMAN,  C.  Foreclosure.  Plaintiff  remarks  in  its 
brief:  "The  case  is  indeed  a  peculiar  one,  and  none  just  like  it 
is  found  in  the  books.'*  The  statement  is  probably  correct.  The 
undisputed  facts  are  that  plaintiff  brought  the  action  in  due 
time  to  foreclose  a  mortgage  given  by  defendants.  Summons 
duly  issued  April  17,  1896,  and  was  served  *and  returned  on 
April  18,  1896,  the  return  being  signed  "H.  C.  Stanton,  Sher- 
iff, by  C.  H.  Merrill,  Deputy  Sheriff.'*  An  indorsement  made 
^^^  thereon  by  the  clerk  shows  the  service  to  have  been  regu- 
larly made  upon  the  defendants,  and  that,  the  time  for  answer 
having  expired,  their  default  was  duly  entered.  On  May  13, 
1896,  the  court  entered  its  decree  containing  the  usual  recitals 
and  showing,  among  other  facts,  that  summons  was  served  upon 
defendants,  and  that  "the  time  to  appear  and  demur  or  answer 
the  complaint  having  expired,  and  no  appearance  having  been 
made  by  either  of  the  said  defendants,  ....  the  default  of 
said  defendants  ....  was  duly  given  and  made  and  regularly 
entered."  The  decree  then  recites  that  the  cause  came  on  to 
be  heard,  and  evidence,  both  oral  and  documentary,  was  in- 
troduced, from  which  it  appeared  that  all  the  allegations  of 
the  complaint  are  true,  etc.  Wherefore  the  court  found  the 
amount  due  on  the  promissory  note  mentioned  in  the  com- 
plaint, to  wit,  two  thousand  seven  hundred  and  forty-three  dol- 
lars and  fifty-five  cents,  and  decreed  the  same  to  be  a  lien  upon 
the  described  premises;  ordered  the  sale  thereof  and  appointed 
a  commissioner  to  conduct  the  sale,  and  also  made  the  usual 
directions  as  to  a  deficiency  judgment.  The  commissioner  was 
duly  appointed;  he  qualified,  and  on  June  10,  1896,  he  made 
the  sale  in  due  form  and  upon  due  notice,  and  made  return 
thereof,  from  which  it  appears  that  plaintiff  became  the  pur- 
chaser for  the  sum  of  two  thousand  seven  hundred  dollars,  and 
received  a  certificate  of  sale.  In  his  return  the  commissioner 
shows  that  he  deducted  certain  expenses  from  said  amount, 
leaving  two  thousand  six  hundred  and  eighty  dollars,  and  paid 
the  same  to  plaintiff  and  took  its  receipt  therefor,  which  was 
credited  upon  the  judgment,  leaving  a  deficiency  of  sixty-three 
dollars  and  fifty-five  cents,  for  which  judgment  was  entered  July 
9,  1896,  and  was  by  defendants  fully  paid  August  10,  1896. 
The  period  for  redemption  having  expired,  the  commissioner, 
on  January  14,  1897,  made  and  delivered  his  deed  of  the  prem- 
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ises  in  due  form  to  plaintiff,  which  was  duly  acknowledged  and 
recorded  January  15,  1897.  Apparently,  plaintiff  became  dis- 
trustful of  the  validity  of  its  judgment,  because,  as  it  turned 
out,  Merrill  was  not,  at  the  time  he  served  the  summons,  in 
fact  a  deputy  sheriff;  and,  acting  on  this  assumption,  plaintiff 
caused  the  sheriff  to  make  an  affidavit  to  the  effect  that  Merrill 
was  not  a  duly  and  regularly  appointed  deputy  sheriff  when 
*^^  he  served  the  summons.  Whereupon  plaintiff,  on  April  12, 
1897,  filed  this  affidavit  with  the  clerk,  obtained  an  alias  sum- 
mons and  caused  it  to  be  served  upon  defendants.  Defend- 
ants appeared  by  demurrer,  which  was  overruled,  and  they  there- 
upon answered,  and,  among  other  things  averred  the  facts  as 
to  the  former  trial  of  the  cause,  the  judgment  therein,  and 
that  it  has  not  been  set  aside  or  modified;  set  forth  the  sale  pur- 
suant to  the  decree  and  the  purchase  by  plaintiff,  the  entry 
of  the  deficiency  judgment  and  its  payment  in  full  satisfaction 
of  all  claims  against  defendants,  and  prayed  for  a  dismissal  of 
the  action. 

In  this  state  of  the  matter  and  against  defendants'  objections 
the  court  proceeded  to  hear  and  determine  the  case  upon  the 
original  complaint  as  it  was  amended  at  the  first  trial,  and  to 
try  the  cause  precisely  as  though  it  had  not  been  already  once 
tried.  The  court  and  counsel  for  plaintiff  acted  upon  the  the- 
ory that  all  the  previous  proceedings  were  void  and  could  be 
treated  as  though  they  had  no  existence  whatever. 

We  think  plaintiff  entirely  misconceived  the  powers  of  the 
court  in  the  premises.  It  is  conceded,  and  the  fact  was,  that 
defendants  were  served  vrith  summons.  The  court  had  juris- 
diction by  virtue  of  this  service,  for  the  record  shows  on  its 
face  that  the  service  was  made  by  one  having  authority,  and 
the  court,  therefore,  could  hear  and  determine  the  cause;  until 
set  aside  by  some  proceeding  known  to  the  law  its  judgment 
waa  valid,  and  it  follows  that  the  sale  in  pursuance  thereof 
was  valid:  Herman  v.Santee,  103  Cal.  619,  42  Am.  St.  Rep.  145; 
Freeman  on  Judgments,  sec.  126.  It  is  the  fact  of  service, 
rather  than  the  proof  of  service,  that  gives  jurisdiction:  In  re 
Newman,  75  Cal.  220,  7  Am.  St.  Rep.  146., 

Defendants,  as  we  have  seen,  were  in  fact  served  with  sum- 
mons; they  (lid  not  appear  nor  in  any  way  call  in  question  the 
regularity  of  the  service;  they  took  no  steps  to  have  the  judg- 
ment set  aside,  but  permitted  their  property  to  be  sold,  without 
objection,  pursuant  to  the  judgment  entered  in  the  action,  and 
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they  paid  the  deficiency  judgment;  they  did  not  appeal  from 
the  judgment,  and  the  time  for  appeal  had  expired  when  the 
alias  summons  was  issued.  Under  the  circumstances  disclosed 
the  defendants  could  not  attack  the  judgment,  and,  so  far  as 
^^^  we  know,  never  threatened  to  do  so,  nor  did  they  in  any  way 
attempt  to  prevent  the  plaintiff  from  enjoying  its  fruits.  The 
plaintiif  had  all  the  relief  under  that  judgment  to  which  it  waa 
entitled  under  any  judgment.  The  court  had  no  authority  to 
enter  upon  a  second  trial  of  the  cause,  and  its  proceedings 
therein  were,  therefore,  unavailing  for  any  purpose  and  wholly 
unauthorized.  After  the  court  had  entered  its  judgment  it 
had  no  jurisdiction  to  again  try  the  case  until  that  judgment 
was  set  aside;  and  when  the  alias  summons  was  issued  the  ac- 
tion was  no  longer  pending,  for  judgment  had  been  entered, 
the  time  for  appeal  had  elapsed,  and  the  judgment  had  been 
satisfied.  The  court  was  without  jurisdiction  and  its  judgment 
at  the  second  trial  was  void:  Freeman  on  Judgments,  see.  127. 
It  is  advised  that  the  judgment  and  order  be  reversed  and 
the  proceeding  dismissed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed  and  the  proceeding  dismissed. 

Garoutte  J.,  Van  Dyke,  J.,  Harrison,  J. 


JURISDICTION.— THE  FACT  OF  SERVICE,  not  the  proof  Of 
service,  gives  a  court  Jurisdiction:  Cunningham  v.  Spokane  etc. 
Co..  20  Wash.  450,  72  Am,  St  Rep.  113;  Herman  v.  Santee,  lOS  Cal. 
519,  42  Am.  St.  Rep.  145. 

ON  THE  VACATION  OF  JUDGMENTS  for  defective  service  of 
process,  see  the  monographic  note  to  Furmaa  r.  Furman,  60  Am. 
St.  Rep.  645,  646. 
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CHILSTEOM  V.  EPPINGEB. 
[127  California,  326.] 

JUDGMENT— ASSIGNMENT.— Without  an  assignment  of  thv 
undertaking  on  appeal  the  assignee  of  a  judgment  cannot  maintain 
an  action  against  the  sureties  on  the  appeal  bond,  no  matter 
whether  the  assignment  was  made  pending  the  appeal  or  after 
the  judgment  had  become  a  finality. 

JUDGMENTS  —  ASSIGNMENT.  —  THE  CONTRACT  OF 
SURETIES  upon  an  appeal  bond  Is  entirely  distinct  from,  and 
Independent  of,  the  judgment,  and  not  a  necessary  Incident  to  it, 
and  the  rights  under  It  do  not  pass  by  assignment  of  the  judgment. 

G.  and  A.  Webster  and  L.  Lamy,  for  the  appellants. 

S.  il.  Swinnerton,  for  the  respondent. 

320  HENSHAW,  J.  The  action  is  by  the  assignee  of  the 
Judgment  to  recover  on  the  undertakings  given  on  appeal  and 
given  to  stay  proceedings.  A  judgment  was  rendered  in  the  jus- 
tice's 327  court  in  favor  of  Morgenson,  plaintiff,  against  Gra- 
bow,  defendant.  An  appeal  was  taken,  and  the  undertakings 
here  sued  upon  were  given  to  support  it.  Before  determination 
of  the  appeal  Morgenson  assigned  his  judgment  to  P.  0.  Chil- 
strom, plaintiff  in  this  action.  He  made  no  assignment  of  his 
rights  upon  the  undertakings.  After  the  assignment  of  the  judg- 
ment the  appeal  was  dismissed,  and  Chilstrom  instituted  this 
action,  in  which  he  recovered  judgment,  from  which  defend- 
ants appeal. 

In  Moses  v.  Thome,  6  Cal.  87,  it  was  held  that,  in  the  absence 
of  an  assignment  of  the  undertaking,  the  assignee  of  the  judg- 
ment could  not  maintain  an  action  against  the  sureties  upon 
the  appeal  bond,  the  reasoning  being  that  the  contract  of  the 
sureties  was  entirely  distinct  from  and  independent  of  the  judg- 
ment, was  not  a  necessary  incident  to  it,  and  the  rights  under  it 
did  not  pass  by  assignment  of  the  judgment:  See,  also.  Dray 
V.  Mayer,  5  Or.  185.  The  point  is  determinative  of  this  appeal, 
for  we  can  perceive  no  distinction  between  a  case  where  the 
judgment  has  been  assigned  after  it  has  become  a  finality,  and 
the  case  at  bar,  where  the  judgment  was  assigned  pending  the 
determination  of  the  appeal. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 
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Judgrment— Effect  of  Assigmments  of. 

Assignability  at  Common  Law  and  Under  Statutes.— Under  the  rules 
of  the  common  law,  judgments  and  decrees  are  not  assignable  so  as 
to  vest  the  legal  title  in  the  assignee,  but  the  latter  talies  only 
an  eauitable  interest,  subject  to  every  equity  and  charge  attach- 
ing  to  them  in  the  hands  of  the  assignor:  United  States  v.  Samper- 
yac,  Hemp.  118;  Wright  v.  Levy,  12  Cal.  257;  Fore  v.  Manlove,  18 
Cal.  436;  McJilton  v.  Love,  13  111.  486,  54  Am.  Dec.  449;  Hossaclc 
V.  Underwood,  65  111.  123;  Hughes  v.  Trahern,  64  111.  48;  Yarnell 
V.  BroAvn,  170  111.  362,  62  Am.  St.  Rep.  380;  Millar  v.  Field,  3  A.  K. 
Marsh.  104;  Vanhouten  v.  Eeily,  6  Smedes  &  M.  440;  Chemical  Bank 
V.  Bulldey,  68  Mo.  App.  327.  Hence,  where  such  rule  prevails,  the 
assignee  of  a  judgment  cannot  proceed  for  its  collection,  nor  main- 
tain an  action  thereon  in  his  own  name:  Moore  v.  Ireland,  1  Ind. 
531;  Garvin  v.  Hall,  83  Tex.  295;  Chemical  Bank  v.  Bulliley,  68  Mo. 
App.  327;  Bunnell  v.  Magee,  9  Ala.  433;  Masterson  v.  Gibson,  56 
Ala.  56;  Lovius  v.  Humphries,  67  Ala.  437;  Wolfife  v.  Eberlein,  74 
Ala.  99,  49  Am.  Rep.  809;  Weir  v.  Pennington,  11  Ark.  745;  Reid 
V.  Ross,  15  Ind.  265.  It  has  been  held  that  such  assignee  cannot, 
in  his  own  name,  maintain  a  summary  proceeding  against  the 
sheriff  for  failure  to  pay  over  money  collected  on  an  execution  is- 
sued on  the  judgment:  Lovius  v.  Humphries,  67  Ala.  437.  The  as- 
signment of  the  judgment,  however,  vests  the  exclusive  right  In  the 
assignee  to  control  such  judgment,  and  to  use  the  name  of  the 
assignor,  with  or  without  the  latter's  consent,  either  in  the  issuance 
of  process  to  collect  it,  or  to  prosecute  a  scire  facias  to  revive  It, 
or  in  an  original  suit  thereon:  Haden  v.  Walker,  5  Ala.  86;  Steele 
V.  Thompson,  62  Ala.  323;  Weir  v.  Pennington,  11  Ark.  745;  Wright 
V.  Levy,  12  Cal.  257;  Chemical  Bank  v.  Bulkley,  68  Mo.  App.  327; 
Hudson  V.  Morriss,  55  Tex.  595;  Elliott  v.  Waring,  5  T.  B.  Mod. 
338,  17  Am.  Dec.  69;  Vanhouten  v.  Reily,  6  Smedes  &  M.  440;  Gar- 
vin V.  Hall,  83  Tex.  295;  Macin  v.  Bibb  Co.  Academy,  7  Ga.  204; 
Forbes  v.  Tiffany,  4  Ind.  204;  Johnson  v.  Martin,  54  Ala.  271.  While 
an  action  at  law  cannot  be  prosecuted  by  the  assignee  in  his  own 
name,  in  equity  he  is  considered  the  real  party  in  interest,  and  he 
may  in  his  own  name  sue  therein  on  the  assigned  judgment: 
Pittsburg  etc.  Ry.  Co.  v.  Volkert,  58  Ohio  St.  362;  Moover  v.  Moover, 
87  Ala.  545;  but  even  then  he  S'hould  make  the  assignor  a  party 
to  the  bill:  Elliott  v.  Waring,  5  T.  B.  Mon.  338,  17  Am.  Dec.  69. 

The  common-law  Inhibition  preventing  the  direct  assignment  and 
transfer  of  the  legal  as  well  as  the  equitable  title  to  judgments  is 
no  doubt  abolished  In  a  great  majority  of  the  states  of  the  Ameri- 
can Union,  and  under  the  various  statutes  It  Is  now  not  merely  tEe 
privilege,  but  also  the  duty,  of  the  assignee  of  a  judgment  to  con- 
trol and  enforce  It  in  his  own  name,  or  to  revive  It  by  scire  facias: 
Reid  V.  Ross,  15  Ind.  265;  Chicago  etc.  Ry.  Co.  v.  Higgins,  ISO 
Ind.  329;  Edmonds  v.  Montgomery,  1  Iowa,  143;  Charles  v.  Has- 
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kins,  11  Iowa,  329,  77  Am.  Dec.  148;  Moore  v.  No  well,  94  N.  O.  265; 
Tlmberlake  v.  Powell,  99  N.  C.  233;  Benne  v.  Schnecko,  100  Mo. 
257;  Chemical  Bank  v.  Bulkley,  68  Mo.  App.  327;  Murphy  v.  Coch- 
ran, 1  Hill,  339;  Mandlebaum  v.  Gregovich,  24  Nev.  154;  Jones  v. 
Jones,  87  Me.  117;  Moore  v.  Smith,  103  Mich.  387;  Walbum  r. 
Chenault,  43  Kan.  352.  A  bona  fide  assignment  of  a  judgment, 
valid  in  the  state  where  it  is  recovered,  is  valid  everywhere:  Noble 
V.  Thompson  Oil  Co.,  79  Pa.  St  354,  21  Am.  Rep.  66;  and  the  as- 
signee may  sue  thereon  in  his  own  name:  Baker  v.  Stonebraker,  34 
Mo.  172. 

Warranty.— The  assignor  of  a  judgment  Impliedly  warrants  that 
K  Is  a  valid  subsisting  obligation  against  the  debtor  for  the  amount 
specified  therein,  and  that  it  has  not  been  paid  either  in  whole  or  In 
part.    Hence  the  assignment  of  a  judgment  implies  &  warranty  of 
the  existence  of  the  debt  evidenced  by  the  judgment,  at  the  time 
of  the  transfer,  and  If  the  judgment  is  not  then  In  existence  as  a 
claim,  the  assignor  is  bound  to  restore  the  price  paid  therefor  to 
the  purchaser:  Johnson  v.  Bolce,  40  La.  Ann.  273,  8  Am.  St  Rep. 
528.    If  the  judgment  does  not  belong  to  the  assignor,  or  Is  In- 
valid, or  has  been  wholly  or  partially  paid,  he  Is  answerable  to 
his  assignee  on  the  Implied  warranty  for  the  damages  resulting 
from    such    payment.   Invalidity,    or    failure  of    tirtle:  Emerson  v. 
Knapp,  75  Mo.  App.  92;  Lile  v.  Hopkins,  12  Smedes  &  M.  299,  51 
Am.  Dec.  115;  Hauks  v.  Harris,  29  Ark.  323;  Hurd  v.  Slaten,  43 
111.  348.    On  the  assignment  of  a  judgment,  the  1-aw  implies  a  war- 
ranty that  the  whole  amount  remains  due  and  unpaid,  and  a  stipu- 
lation that  the  assignor  warrants  his  title  and  power  to  assign  only 
to  the  extent  of  the  consideration  paid  Is  a  limitation,  not  upon  the 
extent  of  the  title  warranted,  but  upon  the  liability  of  the  assignor, 
in  case  of  failure:  Furniss  v.  Ferguson,  15  N.  Y.  437;  34  N.  Y.  485. 
The  assignee  of  part  of  a  judgment  is  entitled  to   recover  the 
'amount  due  to  him  from  the  assignor  who  has  received  a  convey- 
ance of  property  In  satisfaction  of  the  judgment  debt:  Barnum  r. 
Green,  13  Colo.  App.  254.    The  assignor  of  a  judgment,  even  with- 
out recourse,  warrants  that  It  is  what  It  purports  to  be,  that  It  is 
unpaid,  and  constitutes  a  legal  obligation  against  the  defendant 
therein:  Emerson  v.  Knapp,  75  Mo.  App.  92;  Findley  T.  Smith,  42 
W.  Va.  209.    An  assignor  of  a  judgment  without  recourse  Is  not  dis- 
charged, unless  otherwise  agreed,  from  liability  upon  the  implied 
warranty  that  it  is  a  valid  subsisting  obligation  for  the  amount  It 
purports  to  be,  and  that  no  part  of  It  has  been  paid,  but  a  transfer 
by  the  assignee  of  the  judgment.  Ignorant  of  any  defect  therein  or 
defense  thereto,  of  simply  his  right,  title,  and  interest,  without  re- 
course, does  not  render  him  liable  upon  such  implied  warranty: 
Miller  T.  Dugan,  36  Iowa,  433.    The  words  "without  recourse,"  used 
in  the  assignment  of  a  judgment,  can  only  have  effect  to  negative 
the  liability  of  the  assignor  to  the  assignee  for  damages  resulting 
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from  the  breach  of  the  "warranties  Implied  in  the  asslgnment,. 
namely,  that  the  judgment  is  unsatisfied,  that  the  assignor  has  a. 
legal  title,  and  that  the  judgment  is  a  valid  and  subsisting  obliga- 
tion for  the  sum  for  which  It  purports  to  be  entered.  Notwithstand- 
ing the  words  "without  recourse,"  the  assignment  passes  title  to- 
the  judgment  with  all  incidents  and  advantages  arising  therefrom: 
Thompson  v.  First  Nat  Banls,  102  Ga,  G96.  The  assignor  of  » 
judgment  without  recourse  is  not  answerable  for  the  insolvency 
of  the  judgment  debtor:  Findley  v.  Smith,  42  W.  Va.  299;  Thomp- 
son V.  First  Nat  Bank,  102  Ga.  696. 

An  assignment  of  a  judgment  imports  a  warranty  of  title,  but 
is  not  a  guaranty  of  collection  or  of  a  lien  as  primary,  but  only  of 
a  debt,  unimpaired  by  secret  defenses,  payment,  or  other  matter 
rendering  It  invahd:  Fassitt  v.  Middleton,  47  Pa.  St  214,  86  Am,  Dec. 
535;  Mohler's  Appeal,  5  Pe,  St.  418,  47  Am.  Dec.  413;  Jackson  v. 
Crawford,  12  Serg.  &  R.  165;  14  Serg.  &  R.  290;  Robinson  v.  White,. 
4  Litt  237. 

Rights  Passing  by  Assignment.— 'An  assignment  of  a  judgment 
passes  all  of  the  assignor's  assignable  rights  therein,  and  entitles 
the  assignee  to  use  every  remedy,  lien,  or  security  available  to  the 
assignor  as  a  means  of  enforcing  the  judgment  unless  expressly 
excepted  or  reserved  in  the  transfer:  Thompson  v.  First  Nat.  Bank, 
102  Ga.  696;  Applegate  v.  Mason,  13  Ind»  75;  Bolen  v.  Crosby,  4» 
N.  Y.  183;  Schlieman  v.  Bowlln,  36  Minn.  198;  Brooks  v.  Sanders,, 
110  lU,  453;  Burgess  v.  Gave,  52  Mo.  43;  Wilson  v.  Wilson,  3  Del. 
Ch.  183.  However,  the  rights  which  pass  to  the  assignee  along 
with  the  judgment  are  such  only  as  are  vested  In  the  assignor  by 
virtue  of  that  particular  judgment,  and  rights  which  the  assignor 
has  no  power  to  assign  do  not  pass.  In  other  words,  the  assignee 
of  a  judgment  acquires  no  gi-eater  rights  as  against  the  judgment 
debtor  than  his  assignor  had:  Fred  Miller  Brewing  Co.  v.  Hansen,^ 
104  Iowa,  307;  Boggs  v.  Douglass,  105  Iowa,  344;  Timberlake  v.^ 
Powell,  99  N.  C.  233;  Whittemore  v.  Judd  Linsieed  etc.  Co.,  124 
N.  Y.  565,  21  Am.  St  Rep.  708;  Borst  v.  Baldwin,  30  Barb.  180. 
Among  the  rights  and  remedies  which  pass  by  the  assignment  of 
a  judgment  may  be  mentioned  the  debt  on  which  such  judgment 
Is  founded,  so  long  as  the  latter  remains  unreversed:  Brown  v. 
Scott,  25  Cal.  189;  Bolen  v.  Crosby,  49  N.  Y.  183.  The  assignment 
of  a  judgment  recovered  by  the  indorsee  upon  a  note  for  the  pur- 
chase money  on  land  carries  with  It  the  vendor's  lien:  Griffin  v. 
Cumack,  36  Ala.  695,  76  Am.  Dec.  344;  Ritter  v.  Cost  99  Ind.  80. 
The  assignee  has,  as  part  of  his  contract,  a  right  to  all  the  reme- 
dies appropilate  to  the  collection  of  the  judgment  Including  the 
election  to  enforce  it  against  any  real  estate  of  the  defendant,  who 
cannot,  after  the  assignment,  abridge  such  right  by  selling  part 
of  his  land,  or  by  any  special  arrangement  with  the  purchaser  for 
the  payment  of  the  judgment  out  of  the  land  sold,  without  the 
assignee's  permission:  Wilson  v.  WUson,  8  Del.  Ch.  183.  Bights 
Am.  Bt.  Rep.,  Vol.  I.iXXVIII-4 
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against  a  sheriff  for  negligence  in  the  care  of  the  property  pass 
to  the  assignee  of  a  .iudgment:  Citizens'  Nat.  Bank  v.  Lfoomis,  100 
Iowa,  26G,  62  Am.  St.  Rep.  571;  and  such  assignee  talces  the  as^ 
signer's  right  to  enforce  the  judgment  by  supplemental  proceedings: 
Burns  v.  Bangert,  IG  Mo.  App.  22. 

In  Ullmann  v.  Kline,  87  111.  268,  it  was  held,  contrary  to  the 
rule  laid  down  in  the  principal  case,  that  the  assignment  of  a  judg- 
ment after  an  appeal  to  the  supreme  court,  in  equity,  caiTies  with 
it  the  security  afforded  by  the  appeal  bond,  in  case  of  affirmance. 
The  bond  is  but  an  incident  of  the  debt,  and  passes  with  it;  and 
to  the  same  effect  is  Burt  v.  Lustig,  60  N.  Y.  Sup.  Ct  181;  affirmed, 
137  N.  Y.  538.  The  assignment  of  a  judgment  against  a  defendant 
in  replevin  operates  as  an  assignment  of  a  bond  given  by  him  to 
obtain  a  return  of  the  property:  Sclilieman  v.  Bowlin,  36  Minn.  198. 
In  Michigan  an  assignment  of  a  judgment  in  attachment  does  not 
carry  with  it  the  legal  title  to  the  attachment  bond:  Forrest  v. 
O'Donnell.  42  Mich.  556.  And  a  right  of  action  against  a  clerk 
or  his  bondsmen  for  failui^  to  index  a  judgment  properly  does  not 
pass  to  the  assignee:  Redmond  v.  Staton,  116  N.  0.  140.  An  assiign- 
meht  of  a  judgment  necessarily  carries  with  it  the  cause  of  action 
on  which  it  is  based,  together  witli  all  the  beneficial  interests  of  the 
assignor  in  the  judgment  and  all  of  its  incidents:  Citizens'  Nat. 
Bank  v.  Loomis,  100  Iowa,  206,  62  Am.  St  Rep.  571. 

An  assignor  of  a  jxidgmeut  or  of  the  claim  on  which  it  is  founded, 
and  upon  which  judgment  is  recovered,  has,  after  the  assignment, 
no  control  over  it,  nor  of  an  execution  issued  thereon,  taken  out 
by  the  assignee:  Clarke  v.  Hogeman,  13  W.  Va.  718.  If,  after  the 
assignment,  the  debtor  pays  the  assignee,  the  assignor  cannot,  on 
account  of  any  equities  between  him  and  the  assignee,  compel  the 
debtor  to  pay  the  amount  to  himself:  Hewett  v.  Outland,  2  Ired. 
Eq.  438.  The  assignment  conveys  away  the  assignor's  interest  in 
the  further  enforcement  of  the  judgment,  but  not  his  interest  in 
money  previously  collected  on  it:  Robinson  v.  Towns,  30  Gra,  818. 
An  assignment  revokes  the  assignor's  attorney's  authority  to  fur- 
ther control  the  judgment  or  to  receive  the  money  on  the  execu- 
tion: Trumbull  v.  Nicholson,  27  111.  149;  but  snch  attorney's  lien  for 
his  compensation  is  good  as  against  the  assignee  of  the  judgment, 
tliough  the  latter  had  no  notice  of  such  lien:  Bent  v.  Lipscomb,  45 
W.  Va.  183,  72  Am.  St  Rep.  815.  After  assignment  the  assignor 
has  no  attachable  interest  in  the  judgment:  Ives  v.  Addison,  39 
Kan.  172;  Noble  v.  Thompson  Oil  Co.,  79  Pa.  St  354,  21  Am.  Rep. 
60.  A  subsequent  attaching  creditor  of  the  assignor  is  bound  by 
the  assignment  to  the  same  extent  as  such  assignor:  First  Nat. 
Bank  v.  Ladd,  126  Pa.  St  188.  The  rule  is  the  same  even  where 
the  attachment  is  instituted  l>efore  the  assignment  is  formally 
completed:  Knnpp  v.  Standley,  45  Mo.  App.  265;  Clodfelter  v.  Cox, 
1  Sneod,  330,  60  Am,  Dec.  157.  The  assignment  of  a  judgment  is 
Talid  and  effective  to  vest  the  title  to  it  in  the  assignee,  so  as  to 
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defeat  a  subsequent  garnishment  of  the  judgment  debtor  by  a  cred- 
itor of  the  assignor  having  no  notice  of  the  assignment  before  ser- 
vice of  the  garnishment:  Schoolfield  v.  Hlrsh,  71  Miss.  f)5,  42 
Am.  St.  Rep.  450.  If  an  execution  is  levied  on  the  judgment 
debtor's  land  by  the  assignee  of  the  judgment,  a  subsequent  levy 
on  the  land  by  a  creditor  of  the  assignor  cannot  prevail  against 
the  rights  of  such  assignee,  nor  render  void  a  deed  to  the  land 
mibsequently  made  by  him  to  the  assiignor:  Oushman  v.  Carpenter, 
8  Cush.  388. 

An  assignor  of  a  judgment  cannot  pass  any  title  to  it  by  a  sub- 
sequent assignment  to  a  third  person,  and  the  fact  that  the  last 
assignee  has  no  notice  of  the  prior  assignment  does  not  help  his 
title,  as  he  can  have  no  better  equity  than  the  fii'Sft  assignee  who 
Is  prior  in  point  of  time:  Clarice  v.  Hogeman,  13  W.  Va.  718;  Stan- 
ford V.  Connery,  84  Ga,  731. 

The  rule  of  careat  emptor  applies  to  the  assigament  and  purchase 
of  a  judgment  in  the  same  manner  as  it  does  to  the  purchase  of 
any  other  personal  property.  If  the  assignor  has  no  title  to  the 
judgment,  the  assignee  takes  none,  whether  he  has  notice  of  such 
fact  or  not,  as  he  can  stand  in  no  better  position  than  the  assignor: 
Mitchell  V.  Hockett,  25  Cal.  538,  85  Am.  Dec,  151;  Brice  v.  Taylor. 
51  Ark.  T5;  Reynolds  v.  Harris,  14  CaJ.  667,  76  Am.  Dec.  459;  Rea 
V.  Forrest,  88  111.  275;  Rider  v.  Kelso,  53  Iowa,  367;  Shields  v.  Moore, 
84  Ind.  440;  Cox  v.  Palmer,  60  Miss.  703;  Sutton  v.  Sutton,  26  S.  C. 
33.  The  assignee  of  a  judgment  stands  in  no  better  position  than 
tlie  original  plaintiff,  and  the  judgment  may  be  vadated  in  the 
assignee's  hands  for  the  same  reasons  that  would  justify  such 
^  iication  in  the  hands  of  the  assignor:  Weber  v.  Tschetter,  1  S.  Dak. 
205.  One  who  takes  an  assignment  of  a  judgment  after  it  has  been 
in  fact  satisfied,  but  before  satisfaction  is  entered  on  the  record, 
takes  subject  to  the  lien  of  encumbrances  intervening  between  the 
judgment  and  the  assignment:  Traphagen  v.  Lyons,  38  N.  J.  Eq. 
613;  Jones  v.  Schmidt,  55  N.  J.  L.  504.  A  sui'ety  who  pays  a  judg- 
ment against  himself  and  his  cosureties  cannot,  by  taking  an  assign- 
ment of  such  judgment,  enforce  the  full  amount  thereof  against 
his  cosui'^ties:  McGinnis  v.  Loring,  126  Mo.  404.  An  assignment 
of  a  judgment  to  one  primarily  bound  to  pay  it,  and  who  does  pay 
it,  cannot  have  the  effect  of  keeping  it  alive  for  his  benefit:  Mont- 
gomery V.  Viclvery,  110  Ind.  211.  The  assignee  of  a  judgment 
founded  on  contract  cannot  maintain  any  suit  thereon  in  a  federal 
court,  unless  his  assignor  could  have  maintained  such  suit:  Walker 
V.  Powera,  104  U.  S.  245.  The  assignee  of  a  satisfied  judgment, 
fraudulently  revived,  takes  it  at  his  peril:  Troup  v.  Wood,  4  Johns. 
Ch.  228. 

Good  Faith.— An  assignment  of  a  judgment  not  in  good  faith  does 
not  convey  title  to  the  assignee:  Empire  Land  etc.  Co.  v.  Engley, 
18  Colo.  388;  Frybarger  v.  Andre,  106  Ind.  387;  but  to  Impeach  the 
good  faith  and  validity  of  the  assignment,  the  Judgment  debtor 


62  Chilstrom  v.  Eppingeb.  [California, 

must  show  not  only  that  there  was  fraud  between  the  contracting 
parties,  but  also  that  he  was  injured  thereby:  Long  v.  Klein,  35  La- 
Ann.  3Si.  An  innocent  assignee  of  a  judgment,  without  notice, 
actual  or  constructive,  of  an  injuuction  not  yet  served,  restraining  the 
assignment  of  such  judgment,  is  a  gooxi  faith  purchaser,  and  the 
assignment  Is  valid:  Robertson  v.  Segler,  24  S.  C.  387.  The  fact 
that  the  assignee  has  purchased  tlie  judgment  for  less  than  its 
face  value  does  not  establish  that  he  is  not  a  purchaser  in  good 
faith.  He  has  a  right  to  purchase  as  cheaply  as  he  can,  and  stands 
entitled  to  all  of  the  rights  of  his  assignor:  Hannon  v.  Hope,  87 
N.  Y.  10.  But  it  has  also  been  held  that  if  the  judgment  creditor 
."jgrees  to  compromise  his  judgment,  and  then  assigns  it  to  one  who 
maizes  the  payment  of  such  compromise,  the  assignee  cannot  claim 
a  greater  amount  than  he  has  paid  from  the  judgment  debtor: 
Sutton  V.  Sutton,  26  S.  0.  33.  And  If  a  defendant  procures  a  third 
party  to  buy  a  judgment  rendered  against  him,  such  third  person 
can  recover  of  him  only  the  amount  paid  for  the  judgment,  although 
he  takes  an  assignment  thereof  to  himself:  Campion  y.  Friedberg, 
55  111.  App.   450. 

In  determining  whether  the  judgment  plaintiff  and  real  owner 
of  an  assigned  judgment  is  estopped  to  assert  his  ownership  aa 
against  a  second  aissignee,  on  the  ground  that  such  second  assignee 
occupies  the  position  of  a  purchaser  for  value  in  good  faith  without 
notice  and  in  reliance  upon  the  apparent  ownership,  the  amount 
of  the  consideration  paid  by  him  is  an  imiwrtant  fact  If  such 
amount  is  greatly  disproportionate  to  the  true  value  of  the  judg- 
ment, that  fact  may  authorize  the  inference  that  the  claim  to 
have  paid  value  Is  false,  and  it  Is  further  Important  as  bearing  on 
the  questions  of  notice  and  good  faith.  In  such  case  the  interest  of 
the  second  assignee  of  the  judgment.  If  recognized  at  all,  should 
be  limited  to  the  amount  he  actually  paid,  and  the  measure  of  the 
estoppel  limited  accordingly:  Baker  v.  Wood,  157  U.  S.  212. 

Assignee  Takes  Subject  to  WMt  Equities.— It  Is  a  well-settled  gen- 
eral rule  of  univei'sal  application  that  the  assignee  of  a  judgment 
staiids  in  no  better  position  than  his  assignor  In  regard  to  equities 
existing  between  the  original  parties  to  the  judgment.  Such  as- 
signee takes  the  judgment  subject  to  all  equities  and  defenses  sub- 
sisting at  the  time  of  the  assignment  which  the  judgment  debtor 
could  have  assei-ted  against  it  in  the  hands  of  the  judgment  cred- 
itor, and  It  is  immaterial  whether  the  assignee  had  notice  of  such 
equities  or  defenses  or  not:  United  States  v.  Samperyac,  Hemp. 
118;  Wetumpka  v.  Wetumpka  Wharf  Co.,  63  Ala,  611;  Wright  ▼. 
Levy,  12  Cal.  257;  Northara  v.  Gordon,  23  Oal.  255;  Lockwood  v. 
Bates.  1  Del.  Oh.  435,  12  Am.  Dec.  121;  Rawson  t.  McJunkins,  27 
Ga.  432;  Scott  v.  Harkins,  32  Ga.  302;  Mc.Tilton  v.  Love,  13  111. 
486,  54  Am.  Dec.  449;  Hughes  v.  Trahem,  64  111.  48;  Re«  r.  Forrest, 
as  111.  275;  WLnslnw  v.  Ix'land,  128  111.  304;  Yarnell  v.  Brown,  65 
DL  App.  83;  Robeson  v.  Roberts,  20   Ind.  155,  83  Am.  Dec.  308; 
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Jsett  V.  Lucas,  17  Iowa,  503,  85  Am.  Dec.  572;  Independent  School 
Dist.  V.  Schriener,  46  Iowa,  172;  Moore  v.  Smith,  103  Mich.  387; 
BrisWn  v.  Newhall,  5  Minn.  273;  Howe  v.  Lrangley,  49  N.  H.  395; 
Stout  V.  Vankirk,  10  N.  J.  Eq.  78;  Tiaphagen  v.  Lyons,  38  N.  J. 
Eq.  613;  Brown  v.  Hendrickson,  39  N.  J.  L.  239;  Chamberlin  v. 
Day,  3  Cow.  353;  Jordan  v.  Black,  2  Murph.  30;  Noble  v.  Thompson 
Oil  Co..  79  Pa,  St.  364,  21  Am.  Rep.  66;  Mifflin  Co.  Nat  Bank's 
Appeal,  98  Pa.  St.  150;  Griffiths  v.  Sears,  112  Pa.  St  523;  Shelton 
V.  Hard,  7  R.  I.  403,  84  Am.  Dec.  564;  Ellis  v.  Kerr,  11  Tex.  Civ. 
App.  349;  Fleming  v.  Stansell,  13  Tex.  Civ.  App.  558;  Dutton  v. 
Mason,  21  Tex.  Civ.  App.  389;  Downer  t.  South  Royalton  Bank, 
39  Vt  25;  Blakesley  v.  Johnson,  13  Wis.  530. 

As  examples  of  this  rule  it  may  be  stated  that  after  a  contract 
for  the  discharge  of  a  judgment  is  In  process  of  execution,  the 
owner  thereof  cannot,  by  an  assignment  of  the  judgment,  devest 
or  defeat  the  right  of  the  debtor  to  a  discharge  under  his  contract 
and  on  performance  the  judgment  must  be  satisfied  as  to  him: 
Winslow  V.  Leland,  128  111.  304.  If  a  judgment  once  paid,  but 
not  satisfied  of  record,  is  assigned  by  the  judgment  creditor,  the 
assignee  takes  it  subject  to  all  defenses  and  equities  held  by  the 
judgment  debtor  against  the  assignor.  He  also  takes  It  subject 
to  liens  and  encumbrances  intervening  between  the  entry  of  the 
judgment  and  Its  assignment:  Traphagen  v.  Lyons,  38  N.  J.  Eq. 
613.  A  judgment  creditor  or  his  assignee  cannot,  after  the  judg- 
ment has  been  paid,  in  any  way  give  it  validity  against  the  judg- 
ment debtor  nor  his  creditora  The  assignee  takes  it  subject  to 
all  the  equities  between  the  original  parties:  Stout  v.  Van  Kirk, 
10  N.  J.  Eq.  78.  The  assignee  takes  the  judgment  subject  to  pay- 
ments made  by  the  judgment  debtor  before  he  has  notice  of  the 
assignment:  Noble  v.  Thompson  Oil  Co.,  79  Pa.  St.  354,  21  Am. 
Rep.  66.  The  assignee  of  a  judgment  recovered  in  an  attachment 
suit  with  notice  that  the  property  has  been  taken  land  converted 
by  a  third  person  under  a  claimant's  bond  takes  it  subject  to  all 
existing  equities,  including  that  of  setofC  to  a  judgment  on  the 
claimant's  bond  which  could  have  been  urged  against  the  assignor: 
Fleming  v.  Stansell,  13  Tex.  Civ.  App.  558. 

An  assignee  of  a  judgment  usually  takes  subject  .to  the  right 
of  the  judgment  debtor  to  set  ofC  any  valid  claim  he  may  have 
against  the  judgment  creditor.  Although  the  cases  are  not  uni- 
versal in  allowing  the  setoff,  still  the  weight  of  authority  maintains 
the  right,  the  rule  being  that  the  setoff  must  be  ailowed  or  refused 
against  the  assignee  of  the  judgment  as  to  the  court  may  seem 
equitable.  Whenever  the  allowance  of  the  setoff  will  promote  sub- 
stantial Justice,  the  court  will  enforce  the  right  as  against  the 
assignee  of  the  judgment  A  purchaser  and  assignee  of  a  judg- 
ment, even  for  a  valuable  consideration  and  without  notice,  takes 
subject  to  the  right  of  setoff  existing  at  the  time  of  the  assiga- 
ment:  Porter  v.  Liscomb,  22  Cal.  430,  83  Am.  Dec.  76;  Chamberlia 
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y.  Day,  8  Cow.  853;  Brown  v.  Hendrickson,  39  N.  J.  L.  239;  Graves 
V.  Woodbury,  4  Hill,  559,  40  Am.  Dec.  296;  Duncan  v.  Bloomstock, 
2  McCord,  318,  13  Am.  Dec.  728;  McBride  v.  Fallon,  65  Oal.  301; 
Yorton  v.  Milwaukee  etc.  By.  Co.,  62  Wis.  3(57:  Langstoii  v.  Roby, 
68  Ga.  406;  Neal  v.  Sullivan,  10  Rich.  Eq.  276;  Ellis  v.  Kerr,  11 
Tex.  Civ.  App.  349.  A  judgment  may  be  set  off  against  a  cross- 
judgment  to  prevent  an  Injustice,  although  the  latter  has  been 
assigned  to  a  third  person:  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am. 
KcM.  315.  A  judgment  for  costs  in  favor  of  a  plaintiff  on  a  second 
appeal  may  be  set  off  on  a  similar  judgment  in  favor  of  the  de- 
fendant on  a  former  appeal,  although  there  has  been  an  assign- 
ment of  plaintiff's  judgment:  Yorton  v.  Milwaukee  etc.  Ry.  Co., 
62  Wis.  367.  The  assignee  of  a  judgment  takes  it  subject  to  the 
equitable  right  of  the  judgment  debtor  to  set  off  against  it  a  claim 
arising  out  of  the  same  transaction,  but  which  the  debtor  could 
not  plead  in  the  action  resulting  in  the  judgment,  because  it  had 
not  matured:  Ellis  v.  Kerr,  11  Tex.  Olv.  App.  349. 

The  bona  fide  assignee  of  a  judgment  against  two  defendants 
may  have  a  judgment  recovered  against  him  by  one  of  them,  after 
such  assignment,  set  off  against  the  assigned  judgment,  even 
though  the  second  judgment  is  assigned  to  a  third  party  for  value, 
without  notice  of  the  first  assignment.  The  assignee  of  the  second 
judgment  takes  it  subject  to  all  existing  equities,  of  which  setoff 
is  one:  Brown  v.  Hendrickson,  39  N.  J.  L.  239.  A  judgment  may 
be  purchased  and  an  assignment  taken  thereof  merely  for  the  pur- 
pose of  setoff,  if  done  bona  fide,  but  not  where  the  nominal  assignee 
Is  a  mere  trustee:  People  v.  New  York  Common  Pleas,  13  Wend. 
649,  28  Am.  Dec.  495. 

If  a  judgment  has  been  In  good  faith  and  for  a  valuable  con- 
sideration assigned  to  a  third  pereon  before  application  for  a  setoff 
Is  made,  such  third  person  is  the  real  party  in  interest,  and  no 
setoff  is  ordinarily  allowed:  Ramsey's  Appeal,  2  Watts,  228,  27  Am. 
Dec.  301;  Ullmann  v.  Kline,  87  111.  268;  Ames  v.  Bates,  119  Mass. 
897;  Zogbaum  v.  Parker.  55  N.  Y.  120;  Ely  r.  Cookie,  28  N.  Y.  365; 
Gallaher  v.  Pendleton,  55  Iowa,  142;  Bell  v.  Pen-y,  43  Iowa,  368. 
Thus,  the  court  will  not  order  a  judgment  to  be  set  off  against  one 
In  favor  of  the  defendant  when  the  plaintiff  has  assigned  it  to  his 
attorney  to  secure  the  payment  of  the  latter's  legal  services,  and 
the  attorney,  when  he  took  the  assignment,  had  no  notice  of  the 
existence  of  the  judgment  which  defendant  seeks  to  set  off:  Sim- 
monfi  V.  Reid,  31  S.  C.  389,  17  Am.  St.  Rep.  36.  Jurisdiction  to  set 
off  one  judgment  against  another  is  equitable  in  its  nature,  and 
will  be  allowed  by  the  court  only  when  good  conscience  requires 
It:  Simmons  v.  Reid,  31  S.  C.  389,  17  Am.  St.  Rep.  36;  Dutton  v. 
Mason,  21  Tex.  Civ.  App.  389.  The  assignee  of  a  judgment  bought 
without  actual  notice  of  any  offsets  thereto  cannot  be  denied  the 
right  to  enforce  it  by  injunction  proceedings  in  which  the  defend- 
ants seek  to  offset  against  it  a  judgment  recently  obtained  by  them 
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against  plaintiff  upon  claims  bought  by  them  before  the  transfer 
for  the  purpose  of  being  used  as  such  offset.  The  fact  that  plain- 
tiff is  Insolveut  does  not  alter  the  case:  Button  v.  Masooi,  21  Tex. 
Civ.  App.  389. 

The  assignee  of  a  judgment  is  ordinarily  charged  with  the  In- 
Bpection  of  the  record  of  such  judgment,  and  is  therefore  affected 
with  notice  of  any  rights  which  it  plainly  discloses:  Griffiths  v. 
Sears,  112  Pa.  St  523;  Hobbs  v.  Duff,  23  CaJ.  596.  If  the  record 
of  the  judgment  or  the  proceedings  therein  disclose  an  equitable 
right  of  setoff  existing  In  favor  of  the  defendant  against  the  plain- 
tiff, the  assignee  cannot  claim  to  be  a  bona  fide  purchaser:  Hobba 
V.  Duff,  23  Cal,  596;  Lockwood  v.  Bates,  1  Del.  Ch.  435,  12  Am. 
Dec.  121.  The  Judgment  debtor  may  estop  himself  against  setting' 
up  an  equity  against  the  assignee  either  by  express  agreement, 
as  where  he  gives  a  certificate  that  there  is  no  defense  against  the 
judgment:  Scott's  Appeal,  123  Pa.  St.  155;  Cools  v.  McOahill,  41 
N.  J.  Eq.  69;  or  by  failing  to  avail  himself  of  his  defense  In  due 
time:  Doub  v.  Mason,  2  Md.  380. 

A  well-established  exception  to  the  rule  that  the  assignee  of  a 
judgment  takes  it  subject  to  all  equities  and  defenses  exists  as  to 
equities  between  two  parties  to  a  judgment  arising  from  other  and 
independent  transactions,  and  equities  asserted  by  persons  not  par- 
ties to  the  judgment  or  their  assignees.  The  assignee  of  the  judg- 
ment does  not  take  it  subject  to  such  equities:  Isett  v.  Brewster. 
17  Iowa,  503,  85  Am.  Dec.  572;  Davis  v.  Milburn,  3  Iowa,  168;  Hale 
v.  First  Nat.  Bank,  50  Iowa,  642.  An  assignee  of  a  judgment  is 
never  affected  by  latent  equities  of  third  persons  not  parties  to 
the  judgment  of  which  he  had  no  notice  at  the  time  of  the  assigu- 
ment:  Western  Nat.  Bank  v.  Maverick  Nat  Bank,  90  Ga.  339,  35 
Am.  St.  Rep.  210;  Yaniell  v.  Brown,  65  111.  App.  83;  Starr  v.  Ras- 
kins, 26  N.  J.  Eq.  414;  Garland  v.  Harrison,  17  Mo.  282;  Hendrick- 
son's  Appeal,  24  Pa.  St.  363;  Appeal  of  Mifflin  Co.  Nat.  Bank,  98  Pa. 
Sit.  150;  Mellon's  Appeal,  96  Pa.  St  475;  Duke  v.  Clark,  58  Miss. 
465.  The  assignee  of  a  judgment  is  not  affected  by  notice  to  his 
assignor  before  the  rendition  of  the  judgment  of  an  unrecorded 
deed,  but  he  must  have  notice  thereof  himself  in  order  to  affect 
him:  Clark  v.  Duke,  59  Miss.  575.  On  the  reversal  or  vacation  of 
a  judgment  assigned  for  value,  the  parties  thereto  must  be  restored 
to  their  original  rights  and  liabilities,  and  in  this  respect  the  as- 
signee stands  in  no  better  position  than  his  assignor,  and  the  judg- 
ment may  be  vacated  in  his  hands  for  the  same  reasons  that  would 
justify  its  vacation  in  the  hands  of  the  assignor:  Weber  v.  Tschet- 
ter,  1  S.  Dak.  205.  An  action  to  set  aside  a  judgment  for  want 
of  jurisdiction  miay  be  maintained  against  the  assignee  thereof,  and 
the  original  judgment  creditor  need  not  be  made  a  party  thereto: 
Magin  v.  Lamb,  43  Minn.  SO,  19  Am.  St.  Rep.  216.  And  the  as- 
signee of  a  judgment  by  default  takes  it  subject  to  the  right  of 
the  defendant  to  hare  such  default  set  aside,  and  to  defend:  North- 
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am  V.  Gordon,  23  Cal.  255.  It  Is  also  a  rule  of  law  that  the  assignee 
of  a  judgment  which  is  vacated  on  appeal  takes  no  interest  under 
the  assignment:  Bennett  v.  Lathrop,  71  Conn.  613,  71  Am.  St.  Rep. 
222.  A  statutory  action  against  an  officer  for  treble  the  value 
■of  the  property  for  a  -wrongful  attachment  Is  not  assignable,  and 
an  assignment  of  a  judgment  obtained  against  an  officer  In  such 
■case,  which  is  afterward  reversed  on  appeal  Is  not  an  assignment 
of  the  cause  of  action,  nor  of  a  subsequent  judgment  rendered  in 
the  case:  Mumford  v.  Wright,  12  Colo.  App.  214.  If  under  a  de- 
cree it  is  necessary  to  pay  a  sum  of  money  into  court  In  order 
to  obtain  certain  rights,  money  so  paid  by  a  third  person,  who 
talies  an  assignment  of  all  rights  under  the  judgment  as  security, 
cannot,  upon  subsequent  vacation  of  the  judgment,  be  subjected 
to  garnishment  by  a  creditor  of  the  person  for  whose  use  the 
money  has  been  advanced.  On.  failure  of  the  consideration  and 
security  the  assignee  is  entitled  to  a  return  of  the  money  thus 
advanced:  Merwin  v.  Fowler,  20  Wash.  587.  On  the  reversal  or 
•vacation  of  an  assigned  judgment  the  debtor  must  be  restored 
to  his  original  status  so  far  as  this  can  be  done  without  prejudice: 
McJilton  V.  Love,  13  111.  486,  54  Am,  Dec.  449;  Vila  T.  Weston, 
33  Conn.  42;  Reynolds  v.  Harris,  14  Cal.  667,  76  Am.  Dec.  459. 
If  after  reversal  the  judgment  has  been  reassigned  to  the  pJain- 
tifC  tlierein,  he  may  proceed  to  recorery  In  a  new  tri'al  unaffected 
by  such  assignment:  Sinclair  v.  Stanley,  69  Tex.  718.  If  the  as- 
signed judgment  is  vacated  on  appeal,  the  assignee  is  generally 
entitled  to  recover  the  price  paid  therefor  on  the  ground  of  failure 
of  consideration:  Emerson  v.  Knapp,  75  Mo.  App.  92;  Vila  v. 
Weston,  33  Conn.  42.  Nor  Is  the  assignee  generally  liable  for 
costs  of  the  appeal:  Wolcott  v.  Holcomb,  31  N.  Y.  125.  It  has  been 
held,  however,  that  an  assignee  of  a  judgment  who  has  under- 
taken to  assume  all  risks  of  collection  cannot,  on  the  reversal  of 
the  judgment,  recover  the  consideration  paid:  Gore  v.  Poteet,  101 
Tenn.  608. 

Miscellaneous.— -It  a  judgment  creditor  assigns  part  of  his  Judg^ 
ment,  he  cannot  repudiate  the  contract,  whether  the  debtor  con- 
sents to  the  assignment  or  not:  MclNIurmy  v.  Marsh,  12  Colo.  App. 
■95;  and  no  matter  whether  the  assignment  was  fraudulent  or  an 
honest  transaction,  It  is  binding  on  the  judgment  creditor,  as  well 
against  hiniself  as  a  third  i>erson  taking  a  second  transfer  know- 
ing the  facts:  Ford  v.  Rosenthal,  74  Tex.  28.  An  innocent  assignee 
of  a  judgment  is  not  affected  by  a  champertous  purchase  thereof 
by  his  immediate  assignor,  and  is  entitled  to  enforce  the  judgment 
against  the  debtor:  Cooke  v.  Pool,  25  S.  O.  5^3.  An  assignee  of 
pr.rt  of  a  judgmAt  is  thereafter  a  party  In  Interest,  and  such 
Interest  cannot  be  disposed  of  by  any  legal  proceeding  without 
^ving  him  his  day  in  court:  Ex  parte  Wells,  43  S.  0.  477.  The 
assignee  of  a  judgment  to  secure  certain  money  advanced  cannot 
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claim  the  judgment  as  security  for  otlier  money  advanced  but  not 
secured  by  tlie  judgment:  Miller  v.  Klugh,  29  S.  C.  124;  and  a 
judgment  for  an  entire  sum  cannot  be  divided  by  assignment,  so 
as  to  entitle  the  assignee  to  separate  process  to  enforce  payment 
of  tlie  part  assigned:  Hopkins  v.  Stockdale,  117  Pa.  St.  365i. 


McGEB  V.  HAYES. 
[127  California,  336.] 

GUARDIAN  AND  WARD— INCOMPETENTS— JURISDIC- 
TION TO  APPOINT  GUARDIAN.— In  case  of  application  for 
guardianship  of  an  incompetent  person,  he  must  be  served  with 
proper  notice  of  the  time  and  place  of  the  hearing,  In  order  to  give 
the  court  jurisdiction  to  make  the  appointment.  An  order  and 
notice  merely  specifying  the  day  of  hearing  without  naming  the 
hour  or  place  is  insutficient. 

GUARDIAN  AND  WARD— INCOMPETENTS— NOTICE  OP 
HEARING— WAIVER— PRESENCE  OF  INCOMPETENT.— Proper 
notice  of  the  time  and  place  of  hearing  of  an  application  for  the 
appointment  of  a  guardian  for  an  incompetent  person,  necessary 
to  give  the  court  jurisdiction  to  act,  is  not  waived  by  the  prasenee 
of  such  incompetent  at  the  hearing. 

GUARDIAN  AND  WARD  —  INCOMPETENTS-COLLAT- 
ERAL ATTACK  UPON  JURISDICTION.— If  proceedings  for  the 
appointment  of  a  giiardian  for  an  incompetent  person  show  upon 
their  face  that  the  court  was  without  jurisdiction  to  make  the 
order  appointing  such  guardian,  it  is  subject  to  collateral  attack. 

Shaw  &  Murry,  Hannah  •&  Miller,  and  Power  &  Alf ord,  for 
the  appellant. 

Eoth  &  McFadzean,  B.  F.  Eoth,  and  C.  G.  Lamberson,  for  the 
respondent. 

33''  THE  OOUET.  Forcible  entry  and  detainer.  Trial  by 
a  jury  and  verdict  for  plaintiff,  and  judgment  thereon  that 
plaintiff  be  restored  to  the  possession  of  the  premises.  Defend- 
ant appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  verdict  was  general,  "that  defendant  had  been  guilty  of 
forcible  entry  and  forcible  detainer  of  the  lands  described  in 
the  complaint,  and  that  plaintiff  is  entitled  to  a  restitution  of 
the  premises."  , 

Appellant  claims  that  the  proceedings  under  which  Hastings 
was  appointed  guardian  were  void,  because:  1.  No  citation  was 
ever  issued  or  served;  3.  If  the  order  be  treated  as  a  citation, 
it  is  void  for  the  reason  that  it  did  not  state  the  time  when 
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or  the  place  where  the  defendant  was  required  to  appear;  3. 
The  order  was  made  and  entered  March  2,  1897,  while  the  hear- 
ing was  set  for  March  3d.  It  appears  that,  upon  the  petition  of 
Hastings,  it  was  adjudged  that  McGee  "has  become  an  incom- 
petent person,  and  that  it  is  necessary  that  a  guardian  of  his 
estate  and  person  should  he  appointed,"  and  Hastings  was  ac- 
cordingly so  appointed.  The  order  recites  that  he  "was  duly 
notified  of  the  time  and  place  of  the  hearing  of  the  petition 
heretofore  filed  herein,  and  it  appearing  that  the  said  William 
L.  MeGee  appeared  in  person  at  the  hearing  of  said  petition, 
on  this  day,  and  requested  that  said  petition  be  granted,  it  is 
therefore  ordered,"  etc.  The  only  citation  issued  was  the  order 
of  the  judge  made  on  reading  and  filing  the  petition  in  which 
it  was  "ordered  that  Tuesday,  the  twenty-third  day  of  Febru- 
ary, 1897,  be  and  the  same  is  hereby  appointed  as  the  time  (no 
place  or  hour  mentioned)  for  hearing  said  petition,  and  it  is 
hereby  ordered  that  notice  be  given  to  said  William  L.  McGee 
of  the  time  and  place  of  hearing  said  petition,"  etc.  The  only 
notice  given  or  citation  served  was  a  copy  of  this  order.  On 
February  23d  the  court  made  an  order  "that  the  hearing  of  the 
aforesaid  petition  be  and  the  same  is  hereby  continued  until 
Tuesday,  March  3,  1897."  The  order  appointing  the  guardian 
°^  is  dated  March  2,  1897,  and  is  marked  'Tiled  March  2, 
1897."  The  guardian  took  the  oath  of  office  and  filed  his  bond 
on  March  2,  1897,  and  letters  of  guardianship  were  issued  to 
him  that  day.  When  these  various  proceedings  were  offered  in 
.evidence  defendant  objected  to  their  admission  on  several  spe- 
cific grounds,  challenging  their  competency,  relevancy,  and  ma- 
teriality. Eespondent  contends  that  the  personal  presence  of 
the  incompetent  at  the  hearing  cured  any  defects  in  the  notice 
or  service  of  the  notice;  and  that  by  his  presence  he  consented 
to  the  order  and  waived  notice,  and  that  the  order  so  shows  on 
its  face.  The  presence  of  the  incompetent  could  not  supply 
the  requirement  of  the  statute  that  he  should  be  served  with 
notice  of  the  hearing;  he  was  incapable  by  reason  of  his  incom- 
petency to  consent  to  the  jurisdiction  of  the  court  or  waive  any 
other  steps  necessary  to  confer  jurisdiction  upon  the  court  or 
to  make  any  request  that  the  petition  be  granted. 

Upon  the  filing  of  the  petition  the  court  or  judge  "must  cause 
a  notice  to  be  given  to  the  supposed  insane  or  incompetent  per- 
son of  the  time  and  place  of  hearing  the  case,  not  less  than 
five  days  before  the  time  so  appointed;  and  such  person,  if  able 
to  attend,  must  be  produced  on  the  hearing":  Code  Civ.  Proc, 
sec.  1763. 
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The  statute  requires  the  personal  presence  of  the  incompe- 
tent, if  it  can  be  had,  as  well  as  that  notice  of  the  hearing  of 
the  petition  be  given  him.  If  the  order  may  be  treated  as  a  no- 
tice, and  a  copy  of  it  may  be  served  as  a  notice,  it  is  requisite 
that  it  should  state  the  time  and  place  of  the  hearing.  In  the 
present  case  the  order  fixed  February  23d  *'as  the  time  for  the 
hearing,"  but  it  directed  "notice  to  be  given  of  the  time  and 
place  of  hearing  said  petition."  This  direction  was  not  complied 
with  by  simply  serving  a  copy  of  the  order  in  the  form  given. 
But  if  the  notice  to  appear  February  23d  coidd  be  treated  as 
sufficient,  and  the  adjournment  of  the  hearing  to  March  3d 
could  also  be  held  sufficient,  the  court  had  no  authority  to  hear 
the  petition  March  2d  and  make  the  appointment,  as  the  record 
shows  was  done.  Counsel  for  respondent  states  in  his  brief,  but 
it  does  not  elsewhere  appear  that  "the  3d  of  March,  1897,  did 
not  fall  upon  a  Tuesday,  but  upon  a  Wednesday,  and  the  hear- 
ing of  the  matter  was  intended  by  the  court  to  be  continued  to 
S3»  Tuesday,  March  2,  1897,  on  which  last-named  day  the  hear- 
ing was  had."  If  we  were  permitted  to  reject  the  day  of  the 
month  named  (March  3d)  and  take  the  day  of  the  week  named 
(Tuesday),  the  order  would  fail  to  show  what  Tuesday.  There 
are  many  Tuesdays  in  the  year,  but  there  is  but  one  March  3d. 
We  do  not  think  we  are  authorized  to  reject  a  definite  time  and 
accept  one  so  indefinite.  The  order  was  prematurely  made  and 
was  without  authority. 

The  attack  is  collateral,  it  is  true,  but  the  proceedings  dis- 
close all  the  steps  taken  to  confer  jurisdiction,  from  which  it 
clearly  appears  on  the  face  of  the  record  that  the  court  was 
without  jurisdiction  to  make  the  order.  In  such  case  the  order 
could  be  attacked  collaterally:  Pioneer  Land  Co.  v.  Maddux,* 
109  Cal.  633,  640,  50  Am.  St.  Rep.  67;  1  Freeman  on  Judg- 
ments, sec.  130. 

As  plaintiff's  right  to  maintain  the  action  depends  upon  the 
authority  of  the  guardian,  it  follows  that  the  judgment  and 
order  denying  a  new  trial  should  be  reversed,  and  it  is  so  or- 
dered. 


GUARDIAN— NOTICE  OF  APPOINTMENT.— The  appolntmen* 
of  a  guardian  for  a  lunatic  without  notice  to  her,  and  without 
the  Issue  of  a  writ  de  lunatico  inqnirendo.  and  the.  verdict  of  a 
jxiry  thereon, -Is  void,  and  may  be  Impeached  collaterally:  Eslava 
V.  I^pretre,  21  Ala.  504,  .56  Am.  Dec.  26G.  But  a  voluntary  appear- 
ance cures  want  of  notice  of  an  inquest  of  lunacy:  Rog>er3  v. 
Walker,  6  Pa.  St.  371.  47  Am.  Dec.  470.  Pee.  further,  Evans  v. 
Johnson,  39  W.  Va.  299,  45  Am.  St.  Ren.  912:  Hutchins  v.  .Tohnson. 
12  Conn.  376,  30  Am.  Dec.  022;  KimbaJl  v.  Fisk,  39  N.  H.  110.  75 
Am.  Dec.  213. 
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WILLIAMS  y.  RIEHIi. 
[127  Oalifornia,  3G5.] 

SURETYSHIP-JUDGMENT  AGAINST  SURETIES— EILEO- 
TION  OF  PROCEDURE.— A  portion  of  the  sureties  upon  a  guard- 
ian's bond  who  have  paid  a  judgment  against  the  guardian  and 
all  of  the  sureties  may  enforce  contribution  from  the  remainder 
of  the  sureties  by  proceeding  against  them  in  the  manner  pro- 
vided by  statute,  or  they  may  tialie  a  written  assignment  of  the 
Judcment  from  the  plaintiff  therein  upon  payment  thereof,  and 
enforce  it  in  hia  name  by  execution  against  each  of  the  other 
sureties  for  his  proportionate  share  of  the  debt. 

JUDGMENTS  —  JOINT  DEBTORS— SATISFACTION.— The 
mere  payment  of  a  judgment  by  one  joint  debtor  does  not  operate 
as  an  accord  and  satisfaction  as  to  other  jodnt  judgment  debtors, 
unless  it  plainly  appears  that  the  payment  was  to  have  that  effect. 
This  rule  is  here  applied  to  cosureties. 

SURETYSHIP— CONTRIBUTION— INDEMNITY.— A  surety 
holding  indemnity,  who  has  paid  the  debt  of  his  principail,  can 
maintain  an  action  against  his  cosurety  for  the  sum  he  is  then 
entitled  to  as  contribution,  regartless  of  the  indemnity. 

SURETYSHIP— CONTRIBUTION.— If  a  surety  pays  a  Judg- 
ment against  his  principal  and  talces  a  written  assignment  thereof, 
he  can  enforce  it  against  any  other  cosurety  only  for  his  aliquot 
part  of  the  debt  based  on  the  whole  number  of  sureties,  and  exe- 
cution on  such  judgment  cannot  be  allowed  against  any  surety 
for  an  amount  In  excess  of  his  legal  proportion  of  the  debt 

SURETYSHIP— PRESUMPTION  OF  SOLVENCY.— In  an  ac- 
tion by  one  surety  to  enforce  contribution  from  his  cosureties,  it 
is  presumed  that  all  of  the  sureties  are  solvent,  and  if  some  of 
them  are  Insolvent  equity  will  place  the  burden  equally  upon  the 
solvent  sureties. 

J.  B.  Devine,  for  the  appellant. 

Q.  L.  Johnson,  W.  M.  Sims,  A.  M.  Johnson,  A.  J.  Hull,  and 
T.  Watt,  for  the  respondent. 

»e^  COOPER,  C.  The  defendant  Biehl  wa^  the  guardian  of 
the  estate  of  one  Carver,  a  minor,  and  as  such  guardian  executed 
a  bond,  as  required  by  the  order  of  the  court  in  which  the  pro- 
ceedings were  pending,  in  the  penal  sum  of  $25,000,  with  the 
following  named  sureties  for  amounts  named,  respectively,  to 
wit:  F.  S.  Smith,  for  $35,000;  George  Peters,  $5,000;  William 
Johnston,  $5,000;  Stanton  Myers,  $5,000;  Jaeob  Gebert,  $5,000; 
D.  T.  Lufkiri,  $5,000,  and  Patrick  Kelly,  $5,000.  Carver  died, 
and  plaintifC  was  appointed  and  qualified  as  administrator  of  his 
estate.  The  final  account  of  defendant  Riehl  as  such  guardian 
was  regularly  settled  and  it  was  ascertained  by  the  court  that 
he  had  in  his  hands  belonging  to  his  ward  the  sum  of  $10,000, 
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with  interest,  which  amount  he  was  directed  ix)  pay.  The 
amount  not  having  been  paid,  the  plaintiff  brought  this  action 
against  the  defendant  Riehl  and  the  other  defendants  who  are 
sureties  on  his  bond,  and  on  the  eleventh  day  of  March,  1898, 
the  plaintiff  recovered  judgment  against  defendant  Riehl,  the 
guardian,  in  the  sum  of  $10,267,  and  against  defendant  Smith 
in  the  same  amount,  and  against  the  other  defendants  in  the 
sum  of  $5,000  each.  The  plaintiff,  as  administrator  of  the  es- 
tate of  said  Carver,  and  by  permission  of  the  court  in  which  the 
estate  was  pending,  agreed  to  accept  $9,500  in  full  payment  of 
his  judgment,  and  the  amount  was  paid  to  plaintiff  on  the 
twenty-seventh  day  of  April,  1898,  by  defendants  Johnston, 
Smith,  and  Lufkin,  and  at  their  request  the  plaintiff  executed 
and  delivered  to  them  a  written  assignment  of  the  judgment 
authorizing  them  to  enforce  the  same  in  the  name  of  the  plain- 
tiff as  such  administrator.  This  assignment  was  filed  with  the 
clerk  of  the  court  and  with  the  papers  in  this  action.  After 
the  said  assignment  was  filed  the  defendants,  who  paid  the 
judgment  and  to  whom  the  said  assignment  was  made,  applied 
to  the  clerk  and  the  clerk  issued  a  writ  of  execution  directed  to 
the  sheriff  of  Sacramento  county  commanding  him  to  levy  upon 
*®*  the  property  of  the  defendant  Kelly  and  cause  to  be  made 
out  of  the  same  the  sum  of  $5,000,  besides  interest  and  costs. 
The  sheriff  to  whom  the  writ  was  directed  proceeded  to  levy 
upon  the  property  of  defendant  Kelly  and  noticed  the  same  for 
sale.  Kelly,  after  giving  notice,  moved  the  court  below  to  re- 
call and  quash  the  writ  of  execution,  and  for  an  order  directing 
satisfaction  of  the  judgment  to  be  entered.  The  court  denied 
the  motion  and  refused  to  make  the  order.  The  court  further 
ordered  that  the  writ  of  execution  be  amended  so  as  to  run 
against  Kelly  for  $1,875  only.  The  defendant  Kelly  has  ap- 
pealed from  the  order  so  made  and  from  the  order  refusing  to 
recall  the  execution. 

1.  It  is  claimed  by  appellant  that  the  defendants  Smith, 
Johnston,  and  Lufkin,  who  will  hereafter  be  called  the  respond- 
ents, having  failed  to  comply  with  the  provisions  of  section  709 
of  the  Code  of  Civil  Procedure,  cannot  proceed  under  the  judg- 
ment by  obtaining  an  execution  thereon  to  enforce  contribution 
from  him.  The  section  is  as  follows:  "When  property,  liable 
to  an  execution  against  several  persons,  is  sold  thereon,  and 
more  than  a  due  proportion  of  the  judgment  is  satisfied  out  of 
the  proceeds  of  the  sale  of  the  property  of  one  of  them,  or  one 
of  them  pays,  without  a  sale,  more  than  his  proportion,  he  may 
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compel  contribution  from  the  others;  and  when  a  judgment  is 
against  several,  and  is  upon  an  obligation  of  one  of  them,  as 
security  for  another,  and  the  surety  pays  the  amount,  or  any 
part  thereof,  either  by  sale  of  his  property  or  before  sale,  he 
may  compel  repayment  from  the  principal;  in  such  case,  the 
person  so  paying  or  contributing  is  entitled  to  the  benefit  of  the 
judgment  to  enforce  contribution  or  repayment,  if,  within 
ten  days  after  his  payment,  he  file  with  the  clerk  of  the  court 
where  the  judgment  was  rendered  notice  of  his  payment  and 
claim  to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice the  clerk  must  make  an  entry  thereof  in  the  margin  of  the 
docket/' 

Respondents  do  not  claim  to  have  complied  with  said  section 
as  to  filing  with  the  clerk  of  the  court  the  notice  as  therein 
provided,  or  as  to  having  an  entry  made  in  the  margin  of  the 
docket,  but  they  claim  that,  independent  of  said  section,  by 
virtue  of  the  written  assignment  to  them  of  the  judgment,  they 
have  the  right  to  an  execution  to  enforce  contribution  from  the 
^^^  appellant.  We  think  the  contention  of  respondents  as  to 
this  point  correct.  The  section  is  somewhat  obscure,  and  the 
first  part  of  it,  down  to  the  word  "principal,"  only  lays  down 
fundamental  rules  as  to  the  rights  of  sureties  and  joint  judg- 
ment debtors  to  compel  contribution.  The  latter  part  of  the 
section  "in  such  case  the  person  so  paying  or  contributing  is 
entitled  to  the  benefit  of  the  judgment  to  enforce  contribution 
or  repayment,  if  within  ten  days,"  etc.,  is  the  portion  that  con- 
templates giving  to  sureties  or  joint  judgment  debtors  the  right 
to  an  execution  in  the  original  proceedings.  The  section  was, 
no  doubt,  enacted  for  the  benefit  of  sureties  and  joint  judgment 
debtors  in  order  to  enable  them,  without  bringing  an  action,  to 
use  the  judgment  and  the  writs  of  the  court  for  the  purpose  of 
compelling,  in  the  case  of  sureties,  the  repayment  from  their 
principal,  or  contribution  from  cosureties,  and,  in  case  of  joint 
judgment  debtors,  contribution  from  their  codebtors. 

The  legislature  evidently  did  not  have  in  mind  a  case  where 
the  parties  paying  the  judgment  procured  a  written  assignment 
of  it.  The  plaintiff,  being  the  owner  of  the  judgment,  had  the 
right  to  assign  it  to  anyone  upon  payment  of  the  amount  au- 
thorized by  the  order  of  the  court  in  which  the  estate  was  pend- 
ing. The  fact  that  the  parties  paying  it  were  some  of  the  judg- 
ment debtors  would  not  prevent  them  from  taking  an  assign- 
ment of  it.  The  section  is  substantially  the  same  and  in  almost 
the  exact  words  of  section  480  of  the  Civil  Code  of  Kansas.  The 
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supreme  court  of  that  state,  in  Harris  v.  Frank,  39  Kan.  203, 
has  placed  a  similar  construction  upon  section  480  of  its  code. 
In  the  opinion  it  is  said:  "Besides  said  section  480  of  the  Civil 
Code  was  not  enacted  for  the  purpose  of  giving  assignees  of 
judgments  a  remedy  as  assignees.  They  have  a  remedy  inde- 
pendent of  such  section,  and  could  enforce  their  judgment  if 
such  section  had  never  been  enacted.  Said  section  was  really 
enacted  for  the  benefit  of  sureties,  and  for  the  benefit  of  joint 
judgment  debtors,  without  reference  to  whether  any  assign- 
ment had  been  made  or  not." 

The  cases  of  Davis  v.  Heimhach,  75  Cal.  261,  and  Clark  v. 
Austin,  96  Cal.  283,  are  not  in  conflict  with  what  has  here  been 
said.  In  neither  case  was  there  any  assignment  of  the  judg- 
ment to  the  parties  seeking  to  enforce  contribution. 

370  2.  The  payment  of  the  judgment  by  respondents  to  plain- 
tiff did  not  amount  to  a  satisfaction  of  the  same  as  against  their 
cosureties  or  the  principal.  The  rule  is,  that  the  mere  payment 
of  a  judgment  by  one  joint  debtor  does  not  operate  as  an  accord 
and  satisfaction  of  the  judgment  as  to  other  joint  judgment 
debtors,  unless  it  plainly  appears  that  the  payment  was  intended 
to  have  such  effect:  Brandt  on  Suretyship  and  Guaranty,  sec. 
275;  Brown  v.  White,  29  K  J.  L.  514,  80  Am.  Dec.  226;  Coffee 
V.  Tevis,  17  Cal.  239;  Freeman  on  Executions,  sec.  444. 

3.  The  affidavit  of  appellant  used  on  the  motion  states  on 
information  and  belief  that  prior  to  the  issuance  of  the  execu- 
tion, the  defendant  Riehl  transferred  to  respondents  real  and 
personal  property  of  the  value  of  $5,000,  which  they  had  and 
held  in  their  possession  at  the  time  of  the  hearing  of  the  motion. 
It  is  further  stated  in  the  affidavit  on  information  and  belief 
that  the  said  real  and  personal  property  was  so  transferred  in 
part  payment  of  the  $9,500,  but  it  is  not  stated  as  to  whether 
any  price  was  agreed  upon  or  as  to  the  amount  of  the  $9,500 
the  transfer  would  pay.  We  must  therefore,  from  the  record, 
presume  that  the  transfer  was  of  real  and  personal  property, 
to  be  held  as  indemnity  to  the  extent  of  its  value. 

There  is  a  sharp  conflict  in  the  authorities  as  to  whether  a 
surety  holding  in  his  hands  indemnity  can  maintain  an  action 
egainst  his  cosurety  regardless  of  the  indemnity.  Many  authori- 
ties hold  that  the  surety  may  maintain  an  action  against  his 
cosurety  for  the  sum  he  is  then  entitled  to,  regardless  of  the  in- 
demnity. That  in  such  case,  whatever  may  be  aiterward  re- 
ceived by  a  sale  of  the  indemnity  shall  be  accounted  for  and 
proportionately  paid  to  the  sureties.     On  the  other  hand,  it  has 
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been  held  in  several  cases  that  the  surety  so  indemnified  must 
save  himself  harmless  or  fully  account  for  the  value  of  th© 
indemnity  before  he  can  recover  against  his  cosurety  in  an 
action  for  contribution.  The  question  does  not  appear  to  have 
been  decided  by  this  court,  and  we  are  at  liberty  to  lay  down 
the  rule  in  this  case.  We  think  the  first  the  better  rule. 
Equality  is  equity.  The  moment  one  cosurety  or  joint  judg- 
ment debtor  pays  the  debt  of  his  principal  he  has  a  right  to 
recover  from  his  cosurety  or  joint  judgment  debtor  his  propor- 
tionate share.  The  law  gives  him  this  right  and  also  imposes 
*''^  upon  his  cosurety  the  duty  of  paying  his  proportionate 
share.  The  obligation  is  as  binding  upon  the  cosurety  as  if 
created  by  promissory  note  or  contract.  It  would  be  no  de- 
fense for  a  defendant,  when  sued  upon  a  promissory  note  or 
other  written  contract,  to  set  up  that  the  plaintiff  held  collat- 
eral securities  or  property  for  the  purpose  of  indemnifying  him- 
self. Why  should  it  be  a  defense  in  this  kind  of  an  action? 
Why  should  the  plaintiff,  in  an  action  for  contribution,  after 
having  paid  out  his  money,  be  compelled  to  wait  until  he  can 
realize  upon  some  collateral  indemnity  which  may  require  years, 
while  his  cosurety,  who  was  as  much  bound  in  law  and  morals 
as  himself  by  the  bond,  has  paid  nothing?  This  would  not 
make  the  burdens  of  the  cosureties  equal.  The  indemnity  is 
for  the  benefit  of  one  cosurety  as  much  as  for  the  other,  no  mat- 
ter which  holds  it:  Civ.  Code,  sec.  2849.  Either  one  could  ap- 
ply to  the  court  for  its  sale,  or  to  enjoin  a  wrongful  disposition 
of  it.  The  burden  of  finding  a  market  for  it  and  applying  its 
value  toward  the  debt  of  the  principal  should  be  borne  by  one 
as  well  as  the  other.  There  is  no  reason  why  the  cosurety  who 
has  paid  the  de»bt  of  his  principal  should  assume  the  burden  of 
disposing  of  the  indemnity,  and  the  additional  burden  of  wait- 
ing until  it  is  disposed  of,  before  he  can  receive  from  his  co- 
surety his  proportion.  The  views  we  have  here  given  are  sup- 
ported by  the  following  authorities:  Brandt  on  Suretyship  and 
Guaranty,  sec.  274;  Paulin  v.  Kaighn,  29  N.  J.  L.  483;  An- 
thony v.  Percifull,  8  Ark.  495;  Bachelder  v.  Fiske,  17  Mass. 
464;  Johnson  v.  Vaughn,  65  111.  425. 

4.  Appellant  contends  that  the  execution  as  modified  was  for 
too  great  a  sum,  and  in  this  we  think  he  is  correct  The  re- 
spondents, by  paying  the  plaintiff  and  taking  an  assignment  of 
the  judgment,  only  became  entitled  to  use  it  for  the  purpose 
of  enforcing  contribution  from  their  cosureties  or  payment 
from  their  principal.     They  were  only  subrogated  to  the  rights 
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of  the  plaintiff  for  the  purpose  of  using  the  judgment  in  order 
to  protect  themselves  and  their  cosureties,  and  for  the  purpose- 
of  compelling  contribution.  This  is  not  a  proceeding  in  equity, 
and  no  claim  is  made  that  any  cosurety  is  insolvent.  The  law 
presumes  that  they  are  solvent.  Respondents,  therefore,  were- 
entitled  to  execution  against  appellant  for  an  aliquot  part  of  the 
*''^  debt  based  on  the  whole  number  of  cosureties.  They  are 
liable  to  contribute  in  the  proportion  of  the  respective  amounts 
or  penalties  for  which  they  became  surety:  Brandt  on  Surety- 
ship and  Guaranty,  sec.  288;  Armitage  v.  Pulver,  37  N.  Y.  499; 
notes  to  Deering  v.  Earl  of  Winchelsea,  1  White  &  Tudor's- 
Lead.  Cas.  Eq.,  pt.  1,  p.  124,  et  seq.;  Cowell  v.  Edwards,  2  Bos. 
&  P.  268.  Applying  this  rule  the  appellant  was  responsible  for 
one-eleventh  of  the  $9,500,  which  is  $863.63.  If  the  other  sure- 
ties are  insolvent,  or  if  any  one  of  them  is  insolvent,  the  re- 
spondents can  bring  their  action  for  contribution  and  all  mat- 
ters can  be  determined  so  that  justice  will  be  done  and  the  bur- 
den equally  placed  upon  the  solvent  sureties. 

We  advise  that  the  court  below  be  directed  to  amend  and 
modify  its  order  so  that  it  direct  the  writ  of  execution  to  run 
against  appellant  for  $863.63,  and  interest  at  the  legal  rate  since 
the  twenty-seventh  day  of  April,  1898,  and  for  costs,  and  that 
as  60  amended  and  modified  it  be  affirmed. 

Britt,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  court  be- 
low is  directed  to  amend  and  modify  its  order  so  that  it  direct 
the  writ  of  execution  to  run  against  appellant  for  $863.63,  and. 
interest  at  the  legal  rate  since  the  twenty-seventh  day  of  April,. 
1898,  and  for  costs,  and  that  as  so  amended  and  modified  it  is 
affirmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J, 


SURETIES— CONTRIBUTION  AMONG.— A  srurety  who  has  paid 
a  judi^ment  against  himself  and  his  cosureties  may  talce  an  assign- 
ment of  it  to  himself  and  avail  himself  of  it  to  enforce  contribu- 
tion from  his  nonpaying  cosureties:  Merchants'  Nat.  Bank  v.  Great 
Falls  etc.  Co.,  23  Mont.  33,  75  Am.  St  Rep.  499. 

INSOLVENT  SURETY— CONTRIBUTION.— If  a  surety  liable  to 
contribution  is  Insolvent,  contribution  must  be  In  proportion  to 
the  number  of  solvent  sureties:  Sloan  v.  Gibbes,  56  S.  C.  480,  76 
Am.  St.  Rep.  559.  See,  further,  the  monographic  note  to  C?alliford 
T.  Walser,  70  Am.  St  Rep.  451-454. 

INDEMNIFIED  SURETY— CONTRIBUTION.-If  It  appears  that 
a  paying  surety  has  been  indemnified  to  the  fuM  extent  of  pay- 
ments made  by  him,  he  is  not  entitled  to  contribution  from  his 
cosureties,  but  musrt  Indemnify  himself  out  of  the  means  placed 
Am.  St  Rep.,  Vol.  LXXVIII-S 
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In  his  hands:  See  the  monographic  note  to  Gross  v.  Davis,  10  Am. 
St.  Kep.  (M2. 

THE  PAYMENT  OF  A  JUDGMENT  BY  ONE  OF  SEVERAL 
DEr'l':NDANTS,  and  the  taking  of  an  assignment  To  them  or  a 
third  pei-son,  does  not  operate  as  a  satisfaction  of  the  judgment 
In  favor  of  the  defendants  not  making  such  payment,  unless  it 
appears  that  the  payment  was  intended  to  operate  as  a  complete 
satisfaction  of  the  judgment:  Ba-owu  v.  White,  29  N.  J.  L.  514,  80 
Am.  Dec  22G. 


PATTON  V.  BOAED  OF  HEALTH  OF  SAN"  FEANCISCO. 

[127  California,  388.] 

OFFICERS— REMOVAL.— The  legislature  may  authorize  the 
employment  of  persons  to  perform  certain  duties  in  their  nature 
publiC:  to  be  prescribed  by  the  authority  appointing  them,  and 
may  provide  that  they  shall  not  be  removed  without  just  cause,  if 
the  employment  is  not  an  office  within  the  meaning  of  the  con- 
stitution, but  it  has  no  power  to  make  such  provision  in  relation 
to  a  public  olficer  whose  tenure  of  office  is  during  the  pleasure 
of  the  appointing  power. 

AN  OFFICE  IS  A  PUBLIC  POSITION  created  by  the  con- 
stitution or  law,  continuing  during  the  pleasure  of  the  appointing 
power  or  for  a  fixed  term,  with  a  successor  elected  or  appointed. 
An  eniployment  is  an  agency  for  a  temporary  purpose,  ceasing  when 
that  purpose  is  accomplished. 

OFFICERS— WHO  ARE.— If  the  legislature  creates  the  posi- 
tion, proscribes  the  duties,  and  fixes  the  compensation,  and  such 
duties  pertain  to  the  public  and  are  continuing  and  permanent,  and 
not  occasional  or  temporary,  the  position  or  employment  is  an 
ofiice.  and  he  who  occupies  it  is  an  officer. 

OFFICERS— HEALTH  INSPECTOR— REMOVAL  WITH- 
OUT CAUSE.— A  health  inspector  required  to  be  appointed  by  a 
board  of  health,  whose  duties  are  fixed  by  such  board,  and  whose 
salai-y  is  provided  for  by  law,  is  a  public  officer  within  the  mean- 
ing of  the  constitution,  and  if  his  tenure  of  ofiice  is  not  fixed,  but 
Is  subject  to  the  pleasure  of  such  boai'd,  he  may  be  removed  from 
office  without  just  cause  or  an  opportunity  to  be  heard. 

G.  "W.  McEnemey  and  S.  M.  Ehrman,  for  the  appellants. 

J.  P.  Langhorne,   W.  P.  Fitzgerald,  and   A.  T.   Patton,  in 

propria  persona,  for  the  respondent. 

«»i  CHIPMAN,  C.  PlaintifE  brings  this  action  against  the 
hoard  of  health  of  the  city  and  county  of  San  Francisco  for  a 
writ  of  mandate  requiring  it  to  admit  plaintijff  to  the  position 
of  health  inspector  and  to  approve  certain  of  his  demands  on 
the  treasury  for  salary  accruing  since  his  removal. 

The  court  found  as  facts  that  the  hoard  of  health  appointed 
plaintiff  on  August  6,  1895,  as  one  of  the  six  health  inspectors 
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provided  to  be  appointed  by  section  3009  of  the  Political  Code; 
that  the  board  of  health,  in  its  order  appointing  plaintiff,  did 
not  specify  or  in  any  manner  limit  the  term  for  which  plaintiff 
should  hold  or  exercise  the  position;  that  plaintiff  entered  upon 
the  discharge  of  his  dutic3  pursuant  to  such  appointment,  and 
discharged  the  duties  required  of  him  by  the  board  until  about 
November  6,  1896,  at  which  time,  and  while  plaintiff  was  pro- 
ceeding to  perform  his  duties,  the  board  passed  a  resolution 
purporting  by  its  terms  to  remove  plaintiff  from  his  said  posi- 
tion, "but  the  said  resolution  was  so  passed  without  plaintiff's 
knowledge  or  consent,  and  without  any  notice  to  him  that  any 
charge  whatever  had  been  made  against  him,  or  that  any  charge 
against  him  would  be  heard  by  said  board,  ....  and  plaintiff 
had  no  opportunity  to  be  heard  in  his  own  behalf  before  said 
board  of  health  or  its  members  before  the  passage  of  said  reso- 
lution.'* It  is  further  found  that  solely  upon  the  authority  of 
said  resolution  plaintiff  has  been  denied  his  right  to  be  and  act 
as  such  health  inspector,  and  has  been  deprived  of  the  emolu- 
ments pertaining  to  said  position;  that  the  duties  of  plaintiff 
as  such  inspector,  prescribed  by  the  board,  were  "to  inspect 
premises  concerning  which  complaints  have  been  made  to  said 
board,  and  to  report  thereon  to  said  board,  and  to  serve  notices 
issued  by  said  board  to  persons  to  abate  nuisances  on  their 
premises." 

As  conclusions  of  law,  the  court  found  that  plaintiff  has 
never  been  legally  removed  from  the  position  of  health  in- 
spector, and  that  he  is  still  one  of  the  six  health  inspectors  ap- 
pointed by  the  board  of  health  August  6,  1895,  and  that  "it  is 
not  material  whether  plaintiff  was  guilty  of  insolence,  insubor- 
dination, or  neglect,  as  he  had  no  trial  on  said  charge  or 
charges";  that  plaintiff  is  not  an  officer  or  commissioner  within 
the  meaning  ^^^  of  section  16,  article  20,  of  the  constitution  of 
this  state,  and  that  plaintiff  is  entitled  to  the  writ,  etc.  At  the 
trial  plaintiff  testified:  "When  I  became  health  inspector  no 
written  commission  was  issued  to  me.  I  took  no  oath  of  office, 
nor  filed  any  bond."  Plaintiff  had  judgment,  from  which  and 
from  the  order  denying  new  trial  defendant  appeals.  Appellant 
relies  principally  upon  the  following  proposition:  The  plain- 
tiff's term  of  office  as  health  inspector  not  having  been  fixed  by 
the  constitution  or  by  law,  he  held  at  the  pleasure  of  the  ap- 
pointing power;  and  that  portion  of  section  3009  of  the  Politi- 
cal Code  prohibiting  his  removal  without  just  cause  is  unconsti- 
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tutional  and  void,  "because  in  violation  of  section  16,  article  20, 
of  the  constitution. 

This  provision  of  the  constitution  reads  as  follows:  "When 
the  term  of  any  officer  or  commissioner  is  not  provided  for  in 
this  constitution,  the  term  may  be  declared  by  law;  and,  if  not 
60  declared,  such  officer  or  commissioner  shall  holdhis  position 
as  such  officer  or  commissioner  during  the  pleasure  of  the  au- 
thority making  the  appointment;  but  in  no  case  shall  such  term 
exceed  four  years/'  It  is  conceded  that  the  term  of  the  posi- 
tion of  health  inspector  is  not  prescribed  either  in  the  consti- 
tution or  by  any  law.  Section  3009  of  the  Political  Code  con- 
tains the  following,  among  other,  provisions:  "The  board  of 
health  must  appoint  ....  six  health  inspectors,  ....  whose 
duties  must  be  fixed  by  the  board  of  health The  ap- 
pointing power  aforesaid  is  vested  solely  in  said  board  of  health, 
and  said  board  shall  have  power  to  prescribe  the  duties  of  said 
appointees  [referring  to  health  inspectors  and  many  other  ap- 
pointees], and  shall  not  remove  the  same  without  just  cause.'* 
It  cannot  be  doubted  that  the  legislature  may  authorize  the  em- 
ployment of  persons  to  perform  certain  duties  in  their  nature 
public,  to  be  prescribed  by  the  authority  making  the  appoint- 
ment of  such  persons,  and  may  provide  in  the  law  that  such 
persons  shall  not  be  removed  without  just  cause,  if  the  employ- 
ment is  not  an  office  within  the  meaning  of  the  constitution; 
and  it  is  well  settled  that  under  such  a  clause  in  the  statute  the 
appointee  is  entitled  to  notice  and  opportunity  to  be  heard  be- 
fore he  can  be  legally  removed:  Kennedy  v.  Board  of  Educa- 
tion, 82  Cal.  483;  Marion  v.  Board  of  Education,  97  Cal.  608; 
Fairchild  v.  Board  of  Education,  107  Cal.  92. 

^^^  With  the  policy  of  such  a  law  we  have  nothing  to  do;  its 
wisdom  or  unwisdom  is  for  the  legislature  alone  to  determine. 
We  are  only  concerned,  in  the  present  case,  with  the  question.  Is 
the  health  inspector  an  officer  within  the  meaning  of  the  pro- 
vision of  the  constitution  above  quoted? 

Many  of  the  cases  and  authors  giving  definitions  of  the  word 
"office"  and  "officer"  as  used  in  statutes  and  constitutions  will 
be  found  cited  in  chapter  1  of  Mechem  on  Public  Offices  and 
Officers.  Counsel  in  their  briefs  have  called  attention  to  some 
others.  I  do  not  think  it  possible  from  this  mass  of  learning 
to  deduce  a  definition  universally  applicable,  although  nearly 
every  conceivable  case  has  arisen  and  has  been  passed  upon.  It 
•eems  to  be  agreed  by  all  writers  that  certain  things  are  requi- 
gite  to  make  a  given  employment  a  public  office  and  its  incum- 
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bent  a  public  officer.  Then  there  are  numerous  criteria,  which, 
while  not  in  themselves  conclusive,  are  yet  held  to  indicate  more 
or  less  strongly  the  legislative  intent  to  create  or  not  to  create 
an  office.  One  of  the  requisites  is  that  the  office  itself  must  be 
created  by  the  constitution  of  the  state  or  it  must  be  author- 
ized by  some  statute.  The  section  of  the  constitution  in  ques- 
tion embraces  all  classes  of  officers,  statutory  as  well  as  consti- 
tutional: People  V.  Perry,  79  Cal.  105.  But  not  all  employ- 
ments authorized  by  law  are  public  offices  in  the  sense  of  the 
constitution.  The  presidency  of  a  private  corporation  may  be 
spoken  of  as  an  office;  an  executor,  guardian,  a  referee  for  the 
decision  and  trial  of  an  action,  are  all  officers  who  derive  their 
existence  from  statutes,  but  they  are  not  public  officers  in  the 
constitutional  sense;  "their  authority  is  restricted  to  specific 
matters,  and  no  general  powers  are  conferred  upon  them  au- 
thorizing them  to  act  in  respect  of  all  cases,  or  in  any  case  or 
matter  other  than  specified  and  named  in  their  appointment. 
They  owe  no  duty  to  the  public,  and  could  perform  no  service 

for  the  public 'Public  office,'  as  used  in  the  constitution, 

has  respect  to  a  permanent  trust  to  be  exercised  in  behalf  of 
the  government,  or  of  all  citizens  who  may  need  the  interven- 
tion of  a  public  functionary  or  officer,  and  in  all  matters  within 
the  range  of  the  duties  pertaining  to  the  character  of  the  trust. 
It  means  a  right  to  exercise  generally,  and  in  all  proper  cases, 
the  functions  of  a  public  trust  or  employment,  and  to  receive 
^**  the  fees  and  emoluments  belonging  to  it,  and  to  hold  the 
place  and  perform  the  duty  for  the  term  and  by  the  tenure  pre- 
scribed by  law":  In  re  Hathaway,  71  N.  Y.  238.  Danforth,  J., 
in  Eowland  v.  Mayor,  83  N.  Y.  376,  said:  "Whoever  has  a  pub- 
lic charge  or  employment,  or  even  a  particular  employment 
affecting  the  public,  is  said  to  hold  or  to  be  in  office."  Piatt, 
J.,  in  Matter  of  Oaths,  20  Johns.  492,  speaks  of  "office"  as  "an 
employment  on  behalf  of  the  government  in  any  station  oj'  pub- 
lic trust,  not  merely  transient,  occasional,  or  incidealai." 
Pearson,  C.  J.,  in  State  v.  Stanley,  66  N.  C.  59,  8  Am.  Rep.  488, 
eaid:  "A  public  office  is  an  agency  for  the  state,  and  the  person 

whose  duty  it  is  to  perform  this  agency  is  a  public  officer 

The  essence  of  it  is  the  duty  of  performing  an  agency — that  is, 
of  doing  some  act  or  acts,  or  series  of  acts,  for  the  state."  It 
has  hence  been  held  by  most  courts,  as  was  said  in  the  opinion 
of  the  judges,  given  to  the  governor,  reported  in  appendix  to  3 
Me.  481:  "The  term  'office'  implies  a  delegation  of  a  portion 
of  the  sovereign  power  to,  and  possession  of  it  by,  the  person 
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filling  the  office,  and  the  exercise  of  such  power,  within  legal 
limits,  constitutes  the  correct  discharge  of  the  duties  of  such 
office/'     The  opinion  proceeds  to  further  point  out  the  distinc- 
tion between  an  office  and  an  employment  under  the  govern- 
ment,    "The  power  thus  delegated  and  possessed  may  be  a  por- 
tion belonging  to  some  one  of  the  three  great  departments,  and 
sometimes  to  another;  still,  it  is  a  legal  power,  which  may  be 
rightfully  exercised,  and  in  its  effects  it  will  bind  the  rights  of 
others,  and  be  subject  to  revision  and  correction  only  according 
to  the  standing  laws  of  the  state.    An  employment  merely  has 
none  of  these  distinguishing  features.     A  public  agent  acts  only 
on  behalf  of  his  principal,  the  public,  whose  sanction  is  gener- 
ally considered  as  necessary  to  give  the  acts  performed  the  au- 
thority and  power  of  a  public  act  or  law.     And  if  the  act  be 
such  as  not  to  require  such  subsequent  sanction,  still  it  is  only 
a  species  of  service  performed  under  the  public  authority  and 
for  the  public  good,  but  not  in  the  execution  of  any  standing 
laws,  which  are  considered  as  the  rules  of  action  and  the  guard- 
ians of  rights."     In  United  States  v.  Maurice,  2  Brock.  96, 
Chief  Justice  Marshall,  in  determining  that  the  "agent  of  for- 
tifications" is  an  officer  of  the  United  States,  said:  "An  office 
***  is  defined  to  be  *a  public  charge  or  employment,'  and  he 
who  performs  the  duties  of  the  office  is  an  officer Al- 
though an  office  is  'an  employment,'  it  does  not  follow  that  every 
employment  is  an  office.    A  man  may  certainly  be  employed 
under  a  contract,  express  or  implied,  to  do  an  act  or  perform  a 
service  without  becoming  an  officer.     But  if  the  duty  be  a  con- 
tinuing one,  which  is  defined  by  rules  prescribed  by  the  govern- 
ment, and  not  by  contract,  which  an  individual  is  appointed  by 
government  to  perform,  who  enters  on  the  duties  appertaining 
to  the  station  without  any  contract  defining  them,  if  those 
duties  continue,  though  the  person  be  changed — it  seems  very 
difficult  to  distinguish  such  a  charge  or  employment  from  an 
office,  or  the  person  who  performs  the  duties  from  an  officer. 
If  it  may  be  converted  into  a  contract,  it  must  be  a  contract  to 
perform  the  duties  of  the  office  of  agent  of  fortifications,  and 
such  an  office  must  exist  with  ascertained  duties,  or  there  is  no 
standard  by  which  the  extent  of  the  condition  can  be  measured.'* 
Judge  Cooley  distinguished  the  "officer"  from  the  "employe"  in 
the  "greater  importance,  dignity,  and  independence  of  his  posi- 
tion; in  being  required  to  take  an  official  oath,  and  perhaps  to 
give  an  official  bond;  in  the  liability  to  be  called  to  account  as  a 
public  offender  for  misfeasance  or  nonfeasance  in  office,  and 
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■usually,  though  not  necessarily,  in  the  tenure  of  the  position": 
Throop  V.  Langdon,  40  Mich.  673.  But  it  has  been  held  that 
an  oath  of  o£Bce  is  not  a  necessary  criterion;  nor  is  salary. 
These  are  but  incidents  and  form  no  part  of  the  office,  though 
they  may  aid  in  determining  the  nature  of  the  position.  Dura- 
tion or  continuance  have  been  said  to  be  embraced  in  the  term 
''office,"  and  Chief  Justice  Marshall,  in  the  case  cited,  spoke  of 
the  duty  being  a  continuing  one  as  an  important  element.  But 
Chief  Justice  Pearson,  in  the  North  Carolina  case  dted,  said 
"that  it  made  no  difference  whether  there  be  but  one  act  or  a 
series  of  acts  to  be  done — whether  the  office  expires  as  soon  as 
the  one  act  is  done,  or  is  to  be  held  for  years  or  during  good 
behavior'^ — the  service  being  performed  for  the  state.  Our 
court  at  an  early  day,  in  "Vaughn  v.  English,  8  Cal,  40,  held 
that  the  clerks  in  the  offices  of  secretary  of  state  and  controller 
and  treasurer  of  state  were  officers  within  the  meaning  of  the 
act  of  April  21,  1856:  Stats.  1856,  p.  224.  It  was  there  said: 
"The  term  ^^^  'officer/  in  its  common  acceptation,  is  suffi- 
ciently comprehensive  to  include  all  persons  in  any  public  sta- 
tion or  employment  conferred  by  government."  The  definition 
given  in  4  Jacob's  Law  Dictionary,  433,  was  quoted  as  follows: 
"It  is  said  every  man  is  a  public  officer  who  hath  any  duty  con- 
cerning the  public,  and  he  is  not  the  less  a  public  officer  where 
his  authority  is  confined  to  narrow  limits,  because  it  is  the  duty 
of  his  office  and  the  nature  of  that  duty  which  makes  him  a 
public  officer,  and  not  the  extent  of  his  authority."  The  opin- 
ion continues:  "The  respondent  was  appointed  by  government; 
the  duties  which  he  is  to  perform  concern  the  public,  and  he 
is  paid  out  of  the  public  treasury;  he  is,  therefore,  a  public 
officer."  It  was  held  that  because  there  was  no  definite  term  of 
the  office  could  not  be  urged  as  an  objection,  for  the  clerks 
are  appointed  for  the  term  of  the  officer  making  the  appoint- 
ment, subject  to  the  power  of  removal. 

It  was  held  in  United  States  v.  Germaine,  99  TJ.  S.  508,  that 
civil  surgeons  appointed  by  the  commissioner  of  pensions  are 
not  officers  of  the  United  States,  because  they  are  not  appointed 
by  a  head  of  a  department,  nor  are  the  appointments  approved 
by  such  head,  and  this  distinguished  the  case  from  United 
States  V.  Hartwell,  6  Wall.  385,  where  it  was  held  that  a  clerk 
in  the  office  of  the  assistant  treasurer  of  the  United  States  is 
an  officer  within  the  meaning  of  the  act  of  Congress  of  June  14, 
1866  (14  Stats,  at  Large,  65),  punishing  embezzlement.  It  was 
there  said:  "An  office  is  a  public  station,  or  employment,  con- 
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ferred  by  the  appointment  of  government.  The  term  embraces 
the  ideas  of  tenure,  duration,  emolument,  and  duties.  The 
employment  of  defendant  was  in  the  public  service  of  the 
United  States.  He  was  appointed  pursuant  to  law,  and  his 
compensation  was  fixed  by  law.  Vacating  the  office  of  his  su- 
perior would  not  have  affected  the  tenure  of  his  place.  His 
duties  were  continuing  and  permanent,  not  occasional  or  tem- 
porary." 

In  the  case  of  Bunn  v.  People  (1867),  45  HI.  397,  the  cases 
were  very  fully  examined  and  the  conclusion  reached  that  the 
commissioners  appointed  under  an  act  of  the  legislature  to 
superintend  the  construction  of  the  statehouse  were  not  officers 
within  the  meaning  of  the  constitution,  but  were  agents  or  em- 
ployes for  a  single  and  special  purpose,  whose  functions  ceased 
■**''  upon  the  completion  of  the  work.  The  question  was  subse- 
quently regarded  in  that  state  of  sufficient  importance  to  call 
for  a  constitutional  definition,  and  hence  in  1870  the  constitu- 
tion ordained  the  following:  "An  office  is  a  public  position  cre- 
ated by  the  constitution  or  law,  continuing  during  the  pleasure 
of  the  appointing  power  or  for  a  fixed  term,  with  a  successor 
elected  or  appointed.  An  employment  is  an  agency  for  a  tem- 
porary purpose,  which  ceases  when  that  purpose  is  accom- 
plished": HI.  Const.  1870,  art.  5,  sec.  24. 

Somewhat  in  line  with  the  Hlinois  case  last  above  cited  is  the 
case  of  McDaniel  v.  Yuba  County,  14  Cal.  444,  where  it  was 
held  that  the  examining  physician  of  the  county  hospital  was 
not  an  officer  but  an  employ^,  to  be  paid  under  the  terms  of  his 
contract,  though  his  services  were  rendered  in  a  capacity  in  the 
nature  of  a  public  office  or  appointment.  And  so  it  was  held 
recently  in  White  v.  Alameda,  124  Cal.  95,  that  the  position  of 
driver  of  a  street  wagon,  with  a  salary  fixed  by  the  board  of 
trustees,  was  not  an  office,  but  a  mere  employment  held  at  the 
pleasure  of  the  board. 

In  the  case  of  Quigg  v.  Evans,  121  Cal.  546,  the  question  wag 
whether  the  harbor  master  of  the  port  of  Eureka  was  an  officer 
within  the  meaning  of  section  8,  article  5,  of  the  constitution, 
which  reads:  "When  an  office  from  any  cause  becomes  vacant, 
and  no  mode  is  provided  by  law  for  filling  such  vacancy,"  the 
governor  may  appoint,  etc.  The  act  creating  the  position  reads: 
"The  town  marshal  of  Eureka  is  the  harbor  master  of  the  port 
of  Eureka,"  etc.  By  the  act  he  was  to  enforce  the  rules  and 
regulations  of  the  harbor  commissioners,  and  his  compensation 
was  to  be  fixed  by  them.     It  was  held  that  the  office  of  harbor 
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master  was  created,  and  that  when,  by  the  adoption  of  a  new 
charter,  the  city  of  Eureka  no  longer  had  a  town  marshal,  there 
existed  a  vacancy  in  the  office  which  the  governor  could  fill. 

Illustrations  might  be  multiplied,  but  it  would  only  empha- 
size what  must  already  be  apparent,  that  the  definitions  of  the 
term  "office,''  while  not  inaccurate,  taken  in  a  general  sense, 
are  quite  inadequate  when  applied  to  particular  cases.  An  ex- 
amination of  adjudicated  cases  will  show  that  the  disagreement 
among  judges  has  not  been  so  much  as  to  definitions  as  in  their 
application  to  the  circumstances  of  each  particular  case. 

^*  Turning  to  the  statute  we  find  that  it  is  made  the  duty 
of  the  board  of  health  to  appoint  a  large  number  of  persons  to 
various  positions  therein  named,  of  greater  or  less  importance: 
Pol.  Code,  sec.  3009;  among  which  are  six  health  inspectors. 
In  every  case  "the  duties  must  be  fixed  by  the  board  of  health," 
except  in  the  single  instance  of  the  two  police  surgeons,  who, 
in  addition  to  the  duties  to  be  prescribed  by  the  board,  "shall 
make  all  autopsies  required  of  them  by  the  coroner."  Certain 
"medical  attendants"  and  "employes"  are  to  be  paid  such  com- 
pensation as  the  board  shall  fix,  but  most  of  the  appointees 
named  are  to  be  paid  salaries  fixed  by  section  3010  of  the  Politi- 
cal Code,  while  others  are  to  be  paid  such  sums  as  may  be  au- 
thorized by  law:  "Health  inspectors,  twelve  hundred  dollars 
each."  It  seems  to  be  reasonably  well  settled  that  where  the 
legislature  creates  the  position,  prescribes  the  duties,  and  fixes 
the  compensation,  and  these  duties  pertain  to  the  public  and 
are  continuing  and  permanent,  not  occasional  or  temporary, 
such  position  or  employment  is  an  office  and  he  who  occupies 
it  is  an  officer.  In  such  a  case,  there  is  an  unmistakable  dec- 
laration by  the  legislature  that  some  portion,  great  or  small,  of 
the  sovereign  functions  of  government  are  to  be  exercised  for 
the  benefit  of  the  public,  and  the  legislature  has  decided  for  it- 
self that  the  employment  is  of  sufficient  dignity  and  importance 
to  be  deemed  to  be  an  office. 

It  is  only  where  the  legislature  has  delegated  its  power  to 
create  the  office  and  to  prescribe  the  duties  and  compensation, 
that  differences  of  opinion  have  arisen  in  the  courts.  Without 
attempting  a  reconciliation  of  these  differences,  it  appears  that 
the  legislature  in  the  present  case  has  created  the  office  and  has 
fixed  the  salary  attaching  to  it ;  the  employment  is  a  continuing 
one,  and  not  transient,  occasional,  or  incidental,  and  its  incum- 
bent would  remain  in  office  should  the  officers  of  the  board  of 
health  cease  to  act  as  such,  and  the  office  of  health  inspectors 
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would  continue  if  the  incumbents  were  removed  or  for  any 
cause  ceased  to  act.  The  health  inspector  is  invested  with  some 
portion  of  the  sovereign  functions  of  government,  to  be  exer- 
cised for  the  benefit  of  the  public;  his  duties  are  not  prescribed 
by  contract,  but  are  defined  by  the  government  through  the 
board  of  health,  and  we  find  in  the  employment  all  the  ele- 
ments ^^^  mentioned  in  United  States  v.  Hartwell,  6  Wall. 
385,  viz.,  tenure,  duration,  emoluments,  duties,  and  a  compen- 
sation fixed  by  law.  The  element  of  duties  to  be  performed  in- 
volved in  the  creation  of  an  office  under  all  definitions  and 
under  most  of  the  decisions  was  not  directly  determined  by  the 
legislature;  to  the  board  was  delegated  the  power  to  prescribe 
the  duties.  But  many  cases  hold,  we  think  properly,  that  an 
employment  may  be  none  the  less  an  office,  although  the  duties 
are  to  be  prescribed  by  a  superior  officer. 

"The  board  of  healtli  have  general  supervision  of  all  matters 
appertaining  to  the  sanitary  condition  of  the  city  and  county,'* 
etc.:  Pol.  Code,  sec.  3012;  their  powers  and  duties  are  large  and 
important,  and  the  statute  authorizes  the  board  to  devolve  upon 
the  health  inspectors  such  portion  of  these  powers  and  duties 
as  the  board  may  deem  best  for  the  good  of  the  public  service. 
So  far  as  the  evidence  shows,  the  duties  thus  delegated  to  the 
inspectors  are  not  extensive,  but  they  cannot  be  said  to  be  un- 
important or  purely  ministerial,  or  lacking  in  the  requirements 
of  judgment  and  discretion;  and  the  board  may  at  any  time 
enlarge  them.  It  is  difficult  to  take  this  case  out  of  the  rules 
which  governed  the  case  of  Quigg  v.  Evans,  121  Cal.  546,  or 
the  case  of  United  States  v.  Hartwell,  6  Wall.  385,  or  United 
States  V.  Maurice,  2  Brock.  96,  or  the  principles  laid  down  in 
the  opinion  of  the  judges  reported  in  3  Me.  481,  or  to  dis- 
tinguish it  from  Vaughn  v,  English,  8  Cal.  40. 

In  the  case  of  Kennedy  v.  Board  of  Education,  82  Cal.  483, 
it  was  conceded  by  both  parties  and  assumed  by  the  court  in 
the  majority  opinion  that  the  position  of  teacher  in  the  public 
echools  of  the  city  and  county  of  San  Francisco  is  not  an  office, 
and  hence  that  case  cannot  aid  us  in  reaching  a  decision  here. 

Our  conclusion  is  that  the  intention  of  the  legislature  was  to 
make  the  health  inspectors  officers  within  the  meaning  of  the 
constitution,  and,  having  failed  to  declare  the  term  of  the  office, 
they  hold  during  the  pleasure  of  the  board  of  health:  People 
V.  Perry,  79  Cal.  105;  People  v.  Hill,  7  Cal.  97;  Smith  v.  Brown, 
69  Cal.  672. 
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It  is  advised  that  the  judgment  he  reversed,  with  directions 
to  dismiss  the  writ. 

Cooper,  C,  and  Gray,  C.,  concurred. 

**•  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is"  reversed,  with  directions  to  dismiss  the  writ. 

Harrison,  J.,  Garoutte,  J.,  McFarland,  J.,  Henshaw,  J. 

Rehearing  denied. 


OFFICE  DISTINGUISHED  FROM  EMPI^TMBNT.-Offlce  Is 
a  right  to  exercise  a  public  function  or  employment  and  take  the 
emoluments  belonging  to  It.  It  Involves  the  Idea  of  tenure,  dura- 
tion, fees,  or  emoluments,  and  powers,  as  well  as  that  of  duty;  and 
implies  an  authority  to  exercise  some  portion  of  the  sovereign  iwwer 
of  the  state.  An  officer  is  distinguished  from  an  employ 6  in  the 
greater  Importance,  dignity,  and  Independence  of  his  position,  In 
being  required  to  talie  an  official  oath,  and  perhaps  give  an  official 
bond,  in  liability  to  be  called  to  account  as  a  public  offender  for 
misfeasance,  and  usually  In  the  term  of  his  office:  See  the  mono- 
graphic notes  to  State  v.  Hocker,  68  Am.  St.  Rep.  181-193;  Shelby 
V.  Alcom,  72  Am.  Dec.  179-189. 


GRUNDEL  V.  UNIOK  IRON  WORKS. 
[127  California,  438.] 

TORTS.— LIABILITY  OF  TORT  FEASORS  for  the  same 
tort  Is  joint  and  several.  They  may  be  sued  jointly  or  severally, 
and  judgment  recovered  against  one  of  them  remaining  unsatisfied 
is  no  bar  to  an  action  against  the  other  for  the  same  tort. 

TORTS— LIABILITY  OF  TORT  FEASORS.— In  an  action  to 
recover  for  death  caused  by  the  wrongful  act  of  several  defend- 
ants, the  fact  that  part  of  them  availed  themselves  In  a  federal 
court  of  the  limited  liability  fixed  by  federal  statute,  and  that 
plaintiff  appeared  therein  to  claim  damages.  Is  no  bar  to  his  right 
to  maintain  suit  In  the  state  court  against  the  other  tort  feasors 
while  the  action  is  pending  in  the  federal  court,  provided  he  has 
not  received  satisfaction  in  any  form  or  amount, 

Sullivan  &  Sullivan,  for  the  appellant. 

Wilson  &  Wilson  and  Andros  &  Frank,  for  the  respondents. 

43»  VAN  DYKE,  J.  The  plaintiff  brings  this  action  under 
section  377  of  the  Code  of  Civil  Procedure  of  this  state,  as  ad- 
ministrator of  the  estate  of  Frank  Grundel,  deceased,  to  recover 
damages  on  account  of  the  death  of  the  latter,  occasioned  by  the 
wrongful  acts  of  the  defendants.     Eighteen  defendants  were 
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named  in  the  complaint,  five  of  whom  are  fictitious,  and  no  per- 
son appeared  or  answered  in  their  name.  The  corporation  de- 
fendant answered  separately,  and  the  twelve  other  defendants, 
represented  by  other  attorneys,  also  appeared  and  answered. 
Nine  of  these  twelve  subsequently  filed  a  supplemental  answer 
setting  forth  that  they  were  the  owners  of  the  schooner  ^'Gracie 
S,"  on  or  about  which  the  injury  occurred,  ajid  had  made  appli- 
cation in  the  United  States  district  court  of  the  northern  dis- 
trict of  California  for  limitation  of  liability  under  the  provi- 
sions of  the  Revised  Statutes  of  the  United  States  in  reference 
to  American  merchant  marine,  and  that  upon  filing  their  peti- 
tion in  said  court  a  monition  was  issued  in  the  usual  form  and 
served  upon  the  plaintiff  and  his  attorneys,  and  all  persons 
claiming  damages  resulting  from  the  accident  mentioned  in  the 
plaintilFs  complaint;  and  the  said  court  enjoined  plaintiff  from 
any  further  proceedings  in  the  suit  in  the  superior  court  against 
the  nine  defendants  claiming  to  be  the  owners  of  said  vessel. 
An  appraisement  of  the  schooner  was  made,  the  value  being 
fixed  **®  at  twelve  thousand  five  hundred  dollars.  The  plain- 
tiff filed  his  answer  in  the  United  States  district  court  to  the 
petition  of  said  nine  defendants,  but  said  cause  has  never  been 
tried  in  the  admiralty  court,  and  is  still  pending. 

"The  plaintiff  made  no  further  attempt  to  proceed  in  the  su- 
perior court  against  the  alleged  owners  of  the  vessel,  but  as  to 
the  other  defendants  who  had  appeared,  to  wit,  the  Union  Iron 
Works,  Barber,  Castle,  and  Swanson,  the  plaintiff  elected  to 
proceed  to  trial  in  the  said  court.  The  case  was  regularly  on 
the  calendar  of  the  superior  court  for  trial  December  2,  1897, 
whereupon  the  defendant  the  Union  Iron  Works  moved  the 
court  to  dismiss  the  action  as  to  it,  on  the  ground  that  nine  of 
the  defendants  had  instituted  proceedings  in  the  federal  court 
for  limitation  of  liability,  and  that  said  defendant  Union  Iron 
Works  was  sued  as  a  joint  tort  feasor  with  said  nine  defendants 
in  whose  behalf  the  restraining  order  had  been  issued  against 
the  plaintiff  from  proceeding  to  trial.  The  court  took  the  mo- 
tion under  advisement,  and  the  trial  of  the  action  was  continued 
till  April  4,  1898,  at  which  time  plaintiff  endeavored  to  proceed 
with  the  trial  as  to  said  defendants  other  than  the  nine  who 
were  the  owners  of  said  vessel.  The  Union  Iron  Works  there- 
upon renewed  its  motion  to  dismiss  the  action  upon  the  grounds 
stated,  and  said  defendants  Barber,  Castle,  and  Swanson,  also 
on  the  same  grounds,  moved  to  dismiss  the  action.  The  court 
granted  the  motion  of  said  four  defendants,  and  a  judgment  of 
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dismissal  was  accordingly  entered.  The  appeal  is  from  this 
judgment  of  dismissal,  on  a  bill  of  exceptions. 

The  question  presented  on  the  appeal  is  whether  the  plaintiff, 
with  a  cause  of  action,  alleged  in  the  complaint  to  be  for  fifty 
thousand  dollars  damages,  is  barred  from  recovery  of  a  proper 
measure  of  damages  as  against  the  respondents  herein,  in  cons^ 
quence  of  the  proceedings  in  the  federal  court  by  the  nine  de- 
fendants, the  owners  of  said  vessel,  in  which  their  liability  is 
limited  to  the  appraised  value  of  said  vessel. 

The  plaintiff  has  not  actually  received  satisfaction  in  any 
amount,  nor  what  in  law  is  deemed  the  equivalent  of  satisfac- 
tion. 

The  law  as  to  the  liability  of  joint  tort  feasors  is  thug  stated 
by  Black  on  Judgments:  "The  general  rule  followed  in  America 
**^  is  that  the  liability  of  two  or  more  persons  who  jointly  en- 
gage in  the  commission  of  a  tort  is  joint  and  several,  and  gives 
ihe  same  rights  of  action  to  the  person  injured  as  a  joint  and 
several  contract.  Consequently,  a  judgment  recovered  against 
one  of  two  joint  tort  feasors,  remaining  unsatisfied,  is  no  bar  to 
an  action  against  the  other  for  the  same  tort":  2  Black  on 
Judgments,  sec.  777.  Judge  Cooley,  in  his  work  on  Torts, 
second  edition,  159,  says:  "The  rule  laid  down  by  that  eminent 
jurist,  Kent,  in  Livingston  v.  Bishop,  1  Johns.  290,  3  Am.  Dec. 
330,  which  has  since  been  generally  followed  in  this  country,  is 
that  the  party  injured  may  bring  separate  suits  against  the 
wrongdoers  and  proceed  to  judgment  in  each,  and  that  no  bar 

arises  to  any  of  them  until  satisfaction  is  received It  is 

to  be  observed  in  respect  to  the  point  above  considered,  where 
the  bar  accrues  in  favor  of  some  of  the  wrongdoers,  bv  reason  of 
what  has  been  received  from  or  done  in  respect  to  one  or  more 
of  the  others,  that  the  bar  arises,  not  from  any  particular  form 
that  the  proceeding  assumes,  but  from  the  fact  that  the  injured 
party  has  received  satisfaction,  or  what  in  law  is  deemed  the 
equivalent."  In  Dawson  v.  Schloss,  93  Cal.  199,  the  plaintiff 
had  recovered  a  judgment  in  the  sum  of  five  thousand  dollars 
against  Schloss  and  Hinkle  in  an  action  for  malicious  prosecu- 
tion. A  new  trial  was  granted  as  to  defendant  Schloss,  which 
resulted  in  a  verdict  and  judgment  against  Schloss  for  three 
thousand  dollars,  and  he  appealed  from  the  judgment.  At  the 
time  of  the  second  trial  the  original  judgment  for  five  thousand 
dollars  against  Hinkle  was  of  record  and. unsatisfied.  It  was 
contended  by  the  appellant  that  no  judgment  should  have  been 
rendered  against  Schloss  on  the  new  trial,  so  long  as  the  orig- 
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inal  judgment  existed  against  Hinkle;  that  wliile  separate  suits 
may  be  brought  against  each  of  joint  tort  feasors,  yet  that,  if 
the  defendants  are  sued  jointly,  tliere  can  be  but  one  verdict 
and  judgment.  This  court  answered  this  contention  that  "such 
is  not  the  prevailing  rule  in  the  United  States,"  quoting  from 
Judge  Cooley  the  above-cited  paragraph.  The  court,  continu- 
ing, says:  "There  is  no  pretense  that  any  part  of  the  judgment 
against  Hinkle  has  been  paid  or  satisfied,  or  even  that' execu- 
tion has  been  taken  out  upon  the  judgment."  Kichols  v.  Dun- 
ph}^,  58  Cal.  605,  was  an  action  in  tort.  A  judgment  had  **^ 
been  obtained  against  defendants.  One  of  the  defendants  ap- 
pealed and  secured  a  reversal  of  the  judgment.  Thereupon  the 
other  defendant  against  whom  execution  had  been  taken  out 
moved  for  an  order  quashing  the  execution.  That  motion  was 
granted  on  the  theory  that  there  could  not  be  a  several  judg- 
ment when  the  action  had  been  joint.  Discussing  the  action 
of  the  court  below  this  court  says:  "We  think  the  court  erred 
in  quashing  the  execution  against  Carmen.  The  judgment 
against  her  was  unaffected  by  the  appeal  of  her  codefendant 
and  the  subsequent  proceedings  thereon."  In  Butler  v.  Ash- 
worth,  110  Cal.  614,  it  is  said:  "If  one  be  injured  by  a  tortious 
act,  he  is  entitled  to  compensation  for  the  injury  suffered,  and, 
if  several  persons  are  guilty  in  common  of  the  tort,  the  in- 
jured one  has  his  right  of  action  for  damages  against  each 
and  all  of  the  joint  tort  feasors,  and  may  at  his  election  sue 
them  individually  or  together."  In  case  one  of  the  wrongdoers 
has  become  bankrupt  or  insolvent,  the  effect  as  to  him  would 
be  to  limit  the  liability  to  the  available  assets  of  his  estate, 
which  might  be  merely  nominal.  His  bankruptcy  proceeding, 
however,  would  not  have  the  effect  of  discharging  the  solvent 
wrongdoers.  Nothing  short  of  satisfaction  in  some  form  con- 
stitutes a  bar  in  a  proceeding  like  the  present. 

The  judgment  is  reversed  and  the  cause  remanded. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


TORTS— .TOINT  AND  SEVERAL  LIABILITY.— When  OTie  has 
received  an  actionable  injury  at  the  hands  of  two  or  more  wrong- 
doei-s,  all  are  .lointly  and  severally  liable  to  him  for  the  full  amount 
of  damages  occasioned  by  the  Injury:  Wisconsin  Cent.  R,  R.  Co. 
v.  Ross,  142  III.  0,  34  Am.  St.  Rep.  49.  And  a  judgment  against 
one  of  several  wrongdoers  unsatisfied  Is  noit  a  bar  to  the  main- 
tenance of  an  action  against  the  others:  Russell  v.  McCall.  141 
N.  Y.  437.  38  Am.  St.  Rep.  ,907.  Compare  PetUcdas  v.  Richmond, 
95  Va.  450,  64  Am.  St.  Rep.  811. 
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DENNIS  V.  FIRST  NATIONAL  BANK  OF  SEATTLE. 

[127  California,  453,] 

ATTACHMENT  AGAINST  NATIONAL  BANKS.— No  attach- 
ment can  issue  from  a  state  court  against  a  national  bank,  and 
all  of  the  attachment  laws  of  the  several  states  must  be  read  as 
if  they  contained  a  proviso  in  express  terms  that  they  weire  not 
to  apply  to  suits  against  national  banks. 

ATTACHMENT— NATIONAL  BANKS— POWERS  OF  CON- 
GRESS.—Congress  has  power  to  protect  national  banks  and  to 
regulate  their  trade  and  intercourse  with  others  by  granting  them 
special  immunities,  and  protecting  them  against  attachment  and 
other  proceedings  in  state  courts,  by  which  their  efficiency  may 
be  impaired. 

Dillan  &  DuDning,  for  the  appellant. 

Mulford  &  Pollard,  for  the  respondent. 

"**^  COOPER,  C.  Appeal  from  order  dissolving  attachment. 
The  complaint  shows  the  defendant  to  he  a  corporation  organ- 
ized under  the  laws  of  .the  United  States  as  a  national  bank. 
After  the  filing  of  the  complaint  and  an  afEdavit  on  behalf  of 
the  plaintiff,  a  writ  of  attachment  was  issued  and  placed  in  the 
hands  of  the  sheriff.  Defendant  made  a  motion,  upon  proper 
notice,  for  an  order  dissolving  the  attachment,  upon  the 
ground,  among  others,  that  the  superior  court  was  without  ju- 
risdiction to  issue  said  writ  and  that  the  same  was  improperly 
issued. 

By  the  amendment  of  March  3,  1873  (U.  S.  Rev.  Stats.,  sec. 
6242),  to  section  57  of  the  national  banking  act  of  June  3,  1864, 
an  attachment  cannot  issue  against  a  national  bank  before  judg- 
ment. ^^  The  amending  act  reads:  "That  section  57  ...  . 
be  amended  by  adding  thereto  the  following:  'And  provided 
further  that  no  attachment,  injunction,  or  execution  shall  be 
issued  against  such  association  or  its  property  before  final  judg- 
ment in  any  suit,  action,  or  proceeding  or  municipal  oourt.'  " 

The  words  used  are  plain  and  mandatory.  The  supreme 
court  of  the  United  States,  in  construing  the  statute  in  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  726,  speaking  through  the  chief 
justice,  after  reviewing  all  the  statutes  bearing  upon  the  sub- 
ject, said:  "That  no  attachment  should  issue  from  state  courts 
against  national  banks,  and  all  the  attachment  laws  of  the  stateg 
must  be  read  as  if  they  contained  a  proviso  in  express  terms 
that  they  were  not  to  apply  to  suits  against  national  banks.'* 
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This  case  lias  since  been  followed  and  the  same  construction 
placed  upon  the  statute  by  the  state  and  federal  courts  without 
a  single  exception  that  has  been  brought  to  our  knowledge: 
Garner  v.  Second  Nat.  Bank  of  Providence,  66  Fed.  Eep.  369; 
Safford  v.  National  Bank  of  Plattsburg,  61  Vt.  373;  First  Nat. 
Bank  of  Kasson  v.  La  Due,  39  Minn.  415;  Bank  of  Montreal  v. 
Fidelity  Nat.  Bank,  112  N.  Y.  667;  Rosenheim  Real  Estate  Co. 
V.  Southern  Nat.  Bank  (Tenn.  Ch.,  Nov.  20,  1897),  46  S.  W. 
Rep.  1026;  Freeman  Mfg.  Co.  y.  National  Bank  of  the  Repub- 
lic, 160  Mass.  398. 

The  section  is  not  unconstitutional.  It  is  not  claimed  that 
the  act  of  Congress  authorizing  national  banks  is  unconstitu- 
tional. If  Congress  has  power  to  authorize  the  creation  of  the 
national  banks,  it  has  power  to  protect  them  and  to  regulate 
their  trade  and  intercourse  with  others  by  granting  them  spe- 
cial immunities,  and  protecting  them  against  suits  or  proceed- 
ings in  state  courts  by  which  their  efficiency  would  be  impaired: 
Chesapeake  Bank  v.  First  Nat.  Bank  of  Baltimore,  40  Md.  269, 
17  Am.  Rep.  601;  Freeman  Mfg.  Co.  v.  National  Bank  of  the 
Republic,  160  Mass.  398. 

'  The  process  of  attachment  under  our  code  is  a  creature  of  the 
statute.  It  has  always  been  held  that  the  legislature  might 
provide,  not  only  the  cases  in  which  an  attachment  might  issue, 
but  the  classes  of  property  upon  which  it  might  be  levied.  It 
has  accordingly  been  held  that  money  in  the  custody  of  the  law 
is  not  the  subject  of  attachment.  This  court  has  held  that  an 
act  providing  for  the  dissolution  of  attachments  levied  within 
two  *^^  months  before  the  filing  of  a  petition  in  bankruptcy  is 
constitutional:  Baum  v.  Raphael,  57  Cal.  361. 

The  legislature  of  this  state  has  provided,  among  other  things, 
that  courthouses,  certain  public  buildings,  and  many  classes 
of  property  shall  be  exempt  from  execution.  It  might  provide 
that  no  attachment  should  issue  in  any  case.  We  see  no  rea- 
son why  the  legislature  of  the  nation  has  not  the  power  to 
provide  that  no  attachment  shall  issue  against  any  bank  created 
and  existing  imder  its  authority. 

The  order  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurreS. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  if 
•ffirmed,  Henshaw,  J.,  Temple,  J.,  McFarland,  J. 
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ATTACHMENT  AGAINST  NATIONAL  BANKS.— The  act  of 
Congress  providing  that  no  attachment,  injunction,  or  executioa 
shall  issue  against  a  national  bank  before  final  judgment,  In  anj 
action  in  a  state  court,  is  constitutional;  Chesapeake  Bank  v.  First 
Nat  Bank,  40  Md.  2G9,  17  Am.  Rep.  GOl;  yet  it  has  been  held  that 
an  attachment  may  issue  from  a  state  court  against  a  nonresident 
national  banlr:  Robinson  v.  National  Bank,  81  N.  Y.  385,  37  Am. 
Rep.  508;  Holmes  v.  National  Bank,  18  S.  C.  31,  44  Am.  Eep.  558. 


BENSON  V.  BUNTING. 
[127  Oalifomla,  532.] 

REDEMPTION— CHANGE  IN  THE  LAW.— The  Statutory 
time  within  which  redemption  from  mortgage  foreclosures  must 
be  effected  is  fixed  by  the  statute  in  force  at  the  time  that  the 
mortgage  Is  executed,  and  not  by  one  subsequently  enacted. 

MORTGAGES— FOREJCLOSURE— REDEMPTION— FRAUD. 
If  the  purchaser  at  a  mortgage  foreclosure  sale  employs  the  mort- 
gagor's attorney  to  make  the  bid  for  him,  and  through  such  at- 
toraey  misrepresents  to  the  mortgagor  that  he  has  one  year  In 
which  to  redeem,  and  he,  relying  thereon,  neglects  to  redeem  within 
the  statutory  period  of  six  months,  but  tenders  full  redemption 
within  one  year,  a  refusal  to  accept  such  tender  operates  as  a  fraud 
upon  him,  and  entitles  him  to  equitable  relief,  no  matter  whether 
such  misrepresentations  were  fraudulently  or  honestly  made.  In 
such  case  the  purchaser  is  estopped  to  insist  upon  the  statutory 
period  for  redemption,  although  the  assurances  were  not  in  writ- 
ing, and  were  made  without  consideration. 

EQUITY  JURISDICTION.— MISTAKE  IN"  LAW  Is  not  be- 
yond the  reach  of  equity,  and  if  all  parties  understood  the  law  alike, 
all  making  the  same  mistake,  which  operated  to  deprive  one  of  the 
parties  of  a  valuable  right,  and  to  give  the  other  a  material  advan- 
tage not  contemplated  by  either,  a  court  of  equity  may  adjust  their 
property  rights  as  though  the  law  relating  thereto  was,  In  fact, 
as  the  parties  supposed  it  to  be,  If  that  becomes  necessary  In  order 
to  do  justice  between  them. 

APPELLATE  PRACTICE— SERVICE  UPON  FICTITIOUS 
DEFENDANTS.— An  appeal  need  not  be  dismissed  for  failure  of  the 
appellant  to  serve  notice  of  appeal  upon  fictitious  defendants,  not 
served  with  siimmons,  and  who  made  no  appearance  in  the  court 
below. 

B.  B.  Haskell  and  W.  B.  Sharp,  for  the  appellants. 

E.  C.  Harrison,  for  the  respondent. 

««3  HAYNES,  C.  In  1892  Margaret  Eeese  and  Mary  E. 
Dever,  two  of  the  plaintiffs  in  the  action,  executed  to  one  Will- 
iam M.  Ihurg  a  mortgage  upon  the  real  estate  described  in  the 
complaint  herein,  to  secure  the  payment  of  money.  In  a  pro- 
ceeding to  foreclose  said  mortgage,  a  decree  for  the  sale  of  the 
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mortgaged  premises  was  entered  on  April  13,  1897,  and  on  June 
1,  1897,  *^**  the  mortgaged  premises  were  sold  to  defendant 
Bunting  for  the  sura  of  nine  hundred  and  fifty  dollars,  and  on 
February  1,  1898,  the  commissioner  who  made  the  sale  conveyed 
eaid  premises  to  the  purchaser.  In  January,  1898,  the  defend- 
ants in  the  foreclosure  case  offered  to  redeem  said  premises 
from  said  sale,  and  tendered  to  Bunting  the  full  amount  re- 
quired to  effect  such  redemption,  which  was  refused,  and  this 
action  is  prosecuted  to  obtain  a  decree  permitting  them  to  re- 
deem, notwithstanding  the  statutory  period  for  redemption  had 
expired  before  their  offer  to  redeem  was  made.  The  other  de- 
fendants were  fictitious  persons  who  were  not  served,  and  Bunt- 
ing will  be  regarded  as  the  sole  defendant. 

The  complaint  contains  two  counts  or  causes  of  action;  the 
first  alleging  that  plaintiffs  were  induced,  through  the  fraud  of 
the  defendant,  to  believe  that  they  had,  under  the  statute, 
twelve  months  within  which  to  redeem  the  premises  sold,  and 
the  second  count  was  based  upon  the  alleged  mutual  mistake 
of  all  the  parties,  all  believing  and  agreeing  that  the  mortgagors 
had  twelve  months  within  which  to  redeem,  when  in  fact  the 
law  gave  them  but  six  months.  The  defendant  demurred  to 
each  count  upon  the  ground  that  the  facts  stated  did  not  con- 
stitute a  cause  of  action.  The  demurrers  were  sustained  and 
judgment  of  dismissal  entered,  and  plaintiffs  appeal. 

In  1892,  when  the  mortgage  was  executed,  the  statute  pro- 
vided that  redemption  might  be  made  at  any  time  "within  six 
months  after  the  sale":  Code  Civ.  Proc,  sec.  703.  This  sec- 
tion was  amended  February  26,  1897,  by  extending  the  time  for 
redemption  to  "twelve  months,"  the  amendment  to  take  im- 
mediate effect;  and  in  the  second  count  it  was  alleged,  in  sub- 
stance, that  all  the  parties  understood  and  agreed  that  said 
amendment  which  was  passed  and  took  effect  before  the  de- 
cree was  entered  in  the  foreclosure  case,  controlled,  and  that 
under  it  the  time  for  redemption  was  extended  to  twelve 
months.  It  is  conceded  by  plaintiffs  that  the  statutory  time 
within  which  redemption  must  be  effected  is  fixed  by  the  stat- 
ute in  force  at  the  time  the  mortgage  was  executed,  and  not 
by  one  subsequently  enacted,  and  that,  under  the  statute,  they 
should  have  redeemed  within  six  months  from  the  date  of  the 
sale. 

'^^  It  is  alleged  in  the  first  cause  of  action  that  at  the  time 
of  the  sale,  and  repeatedly  thereafter,  until  the  last  of  January, 
1898,  the  defendant  represented  to  the  plaintiffs  that  they  had 
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a  full  year  in  which  to  redeem;  that  prior  to  the  sale  the  plain- 
tiffs employed  certain  attorneys,  who  continued  in  their  em- 
ployment until  the  29th  of  March,  1898;  that  on  June  1,  1897 
(the  day  of  the  foreclosure  sale).  Bunting  employed  the  same 
at-torneys,  ostensibly  to  act  for  him  in  bidding  for  said  prop- 
erty at  said  sale,  but  in  reality  to  deceive  the  plaintiffs  and  lead 
them  to  believe  that  they  had  a  full  year  in  which  to  redeem 
said  property,  and  that  they,  as  well  as  defendant  Bunting, 
then,  and  repeatedly  afterward,  until  January  31,  1898,  know- 
ing that  plaintiffs  reposed  full  confidence  in  them,  and  intend- 
ing to  cheat  and  defraud  the  plaintiffs  in  the  interest  and  for 
the  benefit  of  defendant  Bunting,  informed  them  that  they 
had  a  full  year  in  which  to  redeem,  that  these  representations 
were  false,  and  were  so  made  in  a  manner  not  warranted  by 
the  information  of  the  defendant  or  of  his  said  attorneys,  and 
were  so  made  with  intent  to  deceive  the  plaintiffs. 

Eespondent  insists  that  this  mode  of  alleging  actual  fraud 
applies  only  to  cases  of  contract,  as  specified  in  section  1573  of 
the  Civil  Code,  and  also  insists  that  the  allegations  of  fraud 
are  not  sufficiently  specific;  that  the  alleged  misrepresentation 
was  of  a  matter  of  law  and  not  of  fact,  and  after  all  was  a  mere 
matter  of  opinion,  that  there  was  no  confidential  or  fiduciary 
relation  between  the  plaintiff  and  defendant,  and  that  plaintiff 
had  no  right  to  rely  upon  his  representations. 

I  think,  however,  that  the  allegations  touching  defendant's 
cmploymeDt  of  plaintiffs'  attorneys,  and  the  allegations  touch- 
ing their  intention  in  making  the  alleged  representations,  are 
sufficient  as  tested  by  general  demurrer;  but  if  it  be  conceded 
that  the  representations  made  by  the  defendant  and  by  the  at- 
torneys, who  it  would  seem  from  the  allegations  were  acting  for 
both  parties,  were  honestly  made,  and  without  any  intention 
to  deceive  or  mislead,  enough  is  alleged  to  entitle  plaintiffs  to 
relief;  that  if  upon  the  trial  the  court  should  find  that  these 
representations  were  honestly  made,  and  without  any  intention 
to  mislead  or  deceive  the  plaintiffs,  and  that,  relying  upon  the 
correctness  of  the  representations  so  made,  they  failed  to  re- 
deem ^^^  within  six  months,  as  they  would  otherwise  have 
done,  and  within  the  twelve  months,  which  they  were  assured 
they  had  under  the  law,  they  offered  to  redeem  and  tendered 
the  redemption  money  due  at  the  date  of  the  tender,  they  would 
be  entitled  to  relief.  It  is  alleged  that  if  they  had  not  been  in- 
formed and  believed  that  they  had  a  year  in  which  to  redeem 
their    property,  they  would  have  redeemed  it  within   the   six 
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months;  that  the  property  was  of  the  value  of  five  thousand 
dollars,  and  was  sold  to  defendant  for  nine  hundred  and  fifty 
dollars.  If,  therefore,  it  be  conceded  that  the  representations 
touching  the  time  for  redemption  were  made  with  an  honest, 
though  erroneous,  belief  that  they  were  true,  no  injustice  would 
be  done  the  defendant  in  permitting  the  plaintiffs  now  to  re- 
deem. Upon  that  supposition  the  defendant  made  his  bid  upon 
the  basis  of  a  twelve  month  period  for  redemption,  and  he 
should  have  accepted  their  offer  to  redeem  made  within  that 
time,  and  his  refusal  to  do  so  operated  as  a  fraud  upon  them, 
and  entitled  them  to  relief  in  equity. 

Upon  this  subject  the  supreme  court  of  the  United  States 
said:  "Defendant  relies  mainly  upon  the  fact  that  the  statutory 
period  of  redemption  was  allowed  to  expire  before  this  bill  was 
filed,  but  the'  court  below  found  in  this  connection  that,  before 
the  time  had  expired  to  redeem  the  property,  the  plaintiff  was 
told  by  defendant  Stephens  that  he  would  not  be  pushed,  that 
the  statutory  time  to  redeem  would  not  he  insisted  upon,  and 
that  the  plaintiff  believed  and  relied  upon  such  assurance. 
Under  such  circumstances,  the  courts  have  held  with  great 
unanimity  that  the  purchaser  is  estopped  to  insist  upon  the 
statutory  period,  notwithstanding  the  assurances  were  not  in 
writing  and  were  made  without  consideration,  upon  the  ground 
that  the  debtor  was  lulled  into  a  false  security:  Guinn  v.  Locke, 
1  Head,  110;  Combs  v.  Little,  4  N.  J.  Eq.  310,  40  Am.  Dec. 
307;  Griffin  v.  Coft'ey,  9  B.  Mon.  452,  50  Am.  Dec.  519;  Martin 
V.  Martin,  16  B.  Mon.  8;  Butt  v.  Butt,  91  Ind.  305; 'Turner 
V.  King,  2  Ired.  Eq.  132,  38  Am.  Dec.  679;  Lucas  v.  Nichols, 
66  111.  41;  McMakin  v.  Schenck,  98  Ind.  264.  In  Southard 
V.  Pope,  9  B.  Mon.  261,  264,  it  is  said  that  'a  refusal  by  the 
purchaser  to  accept  the  money  and  permit  the  redemption  to 
be  made  within  the  time  agreed  would  be  a  fraud  upon  the  ^^"^ 
defendant  in  execution,  and  authorize  an  application  by  him  to 
a  court  of  equity  for  relief  ":  Schroder  v.  Young,  161  U.  S. 
334,  344. 

2.  As  to  the  second  count,  we  think  it  clearly  sufficient  to 
justify  a  judgment  permitting  the  plaintiff  to  redeem.  Sec- 
tion 1578  of  the  Civil  Code  defines  a  mistake  of  law  to  be:  "1. 
A  misapprehension  of  the  law  by  all  parties,  all  supposing  they 
knew  and  understood  it,  and  all  making  substantially  the  same 
mistake  as  to  the  law." 

The  mistake,  as  to  which  statute  governed  the  right  of  re- 
demption  in  that    particular    case,  was  one   which  might  be 
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readily  made.  The  redemptioners  might  well  rely  upon  the 
statements  of  the  defendant  and  of  counsel,  and  have  adopted 
their  views  as  to  the  time  given  by  law  for  redemption.  The 
mistake  was  one  which  related  to  rights  which  the  redemp- 
tioners had  in  the  property  sold  under  the  decree  of  foreclos- 
ure, and  was  solely  in  regard  to  the  time  within  which  an  un- 
disputed and  well-understood  legal  right  might  be  exercised. 
All  understood  the  law  alike,  all  making  the  same  mistake;  and 
where,  as  in  this  case,  the  mistake  operates  to  deprive  one  of 
the  parties  of  a  valuable  right,  and  to  give  the  other  a  material 
advantage  not  contemplated  by  either,  a  court  of  equity  will  ad- 
just their  property  rights  as  though  the  law  relating  thereto ' 
was,  in  fact,  as  the  parties  supposed  it  to  be,  if  that  becomes 
necessary  to  do  justice  between  them.  In  Hunt  v.  Eousmanier, 
8  Wheat.  174,  215,  Chief  Justice  Marshall  said:  "Although  we 
do  not  find  the  naked  principle  that  relief  may  be  granted  on 
account  of  ignorance  of  law  asserted  in  the  books,  we  find  no 
case  in  which  it  has  been  decided  that  a  plain  and  acknowledged 
mistake  in  law  is  beyond  the  reach  of  equity." 

In  view  of  our  conclusions  hereinbefore  stated,  it  is  not  neces- 
sary to  consider  the  question  of  inadequacy  of  the  price  paid 
for  the  property  by  the  defendant,  further  than  to  say  that  the 
inadequacy  here  alleged,  conceding  that  it  was  not  so  gross  as 
to  constitute  a  ground  for  vacating  the  sale  where  the  statute 
gives  a  right  of  redemption,  is  a  proper  allegation  in  a  bill  in 
equity  to  redeem,  as  it  shows  that  the  equity  involved  is  valuable 
and  important. 

Eespondent  contends  that  the  appeal  should  be  dismissed 
*^  upon  the  ground  that  the  two  fictitious  defendants  named 
in  the  complaint  should  have  been  served  with  the  notice  of  ap- 
peal. It  is  sufficient  to  say  that  no  service  of  process  was  made 
upon  them,  or  upon  any  person  intended  to  be  represented  by 
these  names,  nor  was  there  any  appearance  by  them,  or  by  any 
person  other  than  defendant  Bunting.  These  fictitious  persons 
could  not  be  affected  by  any  judgment  this  court  or  the  court 
below  might  render. 

I  advise  that  the  judgment  appealed  from  be  reversed,  with 
directions  to  the  court  below  to  overrule  the  demurrer  to  each 
cause  of  action. 

Chipman,  C,  and  Britt,  C,  concurred. 


86  SuNKLER  V.  McKenzie.  [California, 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  reversed,  with  directions  to  the  court  below 
to  overrule  the  demurrer  to  each  cause  of  action. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


THE  TIME  FOR  REDEMPTION  from  a  sale  under  execution 
may  be  prolonged  by  a  verbal  agreement  of  the  parties:  Griffin  v. 
Coffey,  9  B.  Mon.  452,  50  Am.  Dec.  519.  See,  also.  Combs  v.  Little, 
4  K.  J.  Eiq.  310,  40  Am.  Dec.  207,  and  the  note  thereto,  discussing 
agreements  to  purchase  or  hold  land  purchased  on  execution  for 
a  deiendant,  and  the  effect  thereon  of  fraud. 

A  MISTAKE  OF  LAW  may  be  relieved  against  in  some  cases: 
See  the  monographic  note  to  Alabama  etc.  Ry.  Co.  v.  Jones,  55  Am. 
.St.  Rep.  502-504. 


SUNKLEE  V.  McKENZIB. 
[127  California,  554.] 

JUDGMENT&-RES  JUDICATA— APPEALABLE  ORDERS. 
An  order  denying  the  right  of  an  insolvent  debtor  to  tlie  proceeds 
of  a  crop  grown  upon  land  claimed  by  him  as  a  homestead,  and 
establishing  the  right  of  the  assignee  in  insolvency  thereto,  is 
appealable,  and,  after  the  time  for  an  appeal  therefrom  has  elapsed, 
becomes  res  judicata  and  a  bar  to  an  action  by  the  homestead 
claimant  to  recover  the  value  of  the  crop  against  such  assignee  in 
his  individual  capacity. 

JUDGMENTS— RES  JUDICATA.— The  determination  of  a 
substantial  matter  of  right  upon  motion  or  summary  proceeding 
upon  which  the  parties  interested  have  a  right  to  be  heard  and 
necessarily  decided  by  the  court  as  the  basis  for  the  order  finally 
entered,  is  res  judicata  whenever  the  same  sul)ject  matter  is  sought 
to  be  litigated  in  an  independent  action  between  the  same  parties. 

W.  H.  Barrows,  for  the  appellant. 

C.  J.  Beerstecher,  for  the  respondent. 

"^  CHIPMAN,  C.  Action  to  recover  the  value  of  a  certain 
crop  of  grapes  grown  upon  land  claimed  by  plaintiff  to  be  a 
homestead.  On  June  19,  1895,  plaintiff  recorded  his  declara- 
tion of  homestead  upon  certain  farm  land  in  Napa  county; 
June  28th  he  was  adjudged  insolvent  upon  his  own  petition; 
August  19th  he  petitioned  to  have  a  homestead  set  apart  to  him 
in  the  insolvency  proceedings;  on  September  23d  the  petition 
was  heard  and  the  court  found  that  the  premises  were  of 
greater  value  than  five  thousand  dollars,  and  that  Sunkler  was 
entitled  to  have  a  ^.^'^  homestead  set  apart  to  him  of  value  no 
greater  than  five  thousand  dollars;  and  three  appraisers  were 


Feb.  1900.]  SuNKLER  v.  McKenzie.  87 

appointed  to  appraise  and  admeasure  the  premises;  that  they 
made  report  November  26th,  setting  apart  certain  two  hundred 
acres,  including  the  dwelling,  valued  by  them  at  five  thousand 
dollars,  but  "the  crop  had  been  removed  and  did  not  enter  as  a 
factor  in  such  valuation";  and  on  December  30th  the  court  en- 
tered its  decree  confirming  said  report,  "awarding  and  setting 
apart  to  said  insolvent,  as  a  homestead,  the  land  and  premises 
thus  admeasured";  that  on  June  28th  aforesaid  "a  erop  of 
grapes  had  just  formed  and  commenced  to  grow  on  the  grape 
vines  then  growing  on  said  homestead  property";  that  they 
thereafter  grew  and  matured  about  September  28th;  that  on 
September  13th,  and  "while  said  proceedings  were  pending  to 
set  aside  the  homestead  above  recited,  an  order  was  made  by  the 
....  court,  in  the  matter  of  said  ....  insolvency,"  directing 
the  assignefe  therein  (defendant  in  this  action)  to  sell  all  the 
grapes  growing  on  said  land,  pursuant  to  which  he  sold  the 
crop,  realizing  six  hundred  dollars  for  the  grapes  grown  on  the 
portion  of  the  land  awarded  Sunkler  as  a  homestead.  The 
court  made  the  following  finding: 

"That  on  the  eleventh  day  of  January,  1896,  plaintiff,  said 
insolvent,  filed  in  said  court  and  matter  his  petition  praying 
that  said  assignee  be  directed  to  pay  over  to  petitioner  said  sum 
of  six  hundred  dollars,  in  which  petition  the  plaintiff  submitted 
to  the  court  all  the  matters  and  things  in  his  complaint  herein 
set  out,  and  sought  an  adjudication  of  the  rights  and  all  thereof 
in  this  action  asserted  by  him.  An  answer  was  filed  therein  by 
the  assignee  objecting  to  the  making  of  such  an  order,  and  said 
matter  was  duly  set  for  hearing,  the  respective  counsel  appear- 
ing therein,  whereupon  testimony,  oral  and  documentary,  was 
offered  by  the  respective  parties  and  the  merits  of  said  cause 
were  fully  argued  and  considered,  and  the  cause  submitted  on 
briefs  to  be  filed.  Thereafter,  and  on  March  7,  1896,  the  court 
made  and  rendered  its  decision  therein,  finding  upon  all  the 
issues  framed  by  such  petition  and  answer  thereto,  and  adjudg- 
ing that  petitioner  was  not  entitled  to  recover  said  sum  or  any 
part  thereof.  Judgment  was  thereupon  entered  accordingly, 
and  thereafter  and  on  the  fifteenth  day  of  April,  1896,  written 
'^^^  notice  of  such  decision  was  duly  served  by  defendant's  at- 
torney on  the  attorney  for  plaintiff,  and  no  exception  to  or  ap- 
peal from  said  decision  or  judgment  was  ever  taken,  nor  has  the 
same  been  sought  to  be  modified  or  set  aside,  but  still  stands 
as  made  and  entered  in  said  matter." 
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After  the  insolvent  had  failed  to  recover  upon  his  petition  in 
the  insolvency  proceeding  he  commenced  this  independent  ac- 
tion in  which  judgment  went  against  him,  and  hence  this  ap- 
peal from  the  order  denying  his  motion  for  a  new  trial  and 
from  the  judgment. 

Section  64  of  the  Insolvency  Act  of  1895  provides  that:  "It 
ehall  be  the  duty  of  the  court  having  jurisdiction  of  the  pro- 
ceedings to  exempt  and  set  apart,  for  the  use  and  benefit  of 
eaid  insolvent,  such  real  and  personal  property  as  is  exempt 
from  execution,"  and  the  section  provides  that  there  shall  be 
notice  of  the  hearing  of  the  application.  Section  71  of  the  act 
provides  that  an  appeal  may  be  taken  to  the  supreme  court: 
"5.  From  an  order  against  or  in  favor  of  setting  apart  home- 
stead or  other  property  claimed  as  exempt  from  execution.*' 
Appellant  claims  that  the  judgment  entered  denying  his  peti- 
tion of  January  11,  1896,  and  adjudging  that  the  funds  in  the 
assignee's  hands  belonged  to  the  creditors  of  the  Insolvent,  was 
merely  an  interlocutory  order  made  upon  motion,  and  that  he 
was  not  precluded  thereby  from  bringing  a  separate  action  to 
recover  the  property.  Mr.  Freeman  says:  "The  tendency  of 
the  recent  adjudications  is  to  inquire  whether  an  issue  or  ques- 
tion has  been  in  fact  presented  for  decision  and  necessarily  de- 
cided, and,  if  so,  to  treat  it  as  res  judicata,  though  the  decision 
is  the  determination  of  a  motion  or  summary  proceeding,  and 
not  an  independent  action.  This  is  especially  true  when  the 
decision  did  not  involve  a  mere  question  of  the  proper  form  or 
time  of  proceeding,  but  was  the  determination  of  a  substantial 
matter  of  right,  upon  which  the  parties  interested  had  a  right 
to  be  heard  upon  issues  of  law  or  fact  or  both,  and  these  issues, 
or  some  of  them,  were  necessarily  decided  by  the  court  as  the 
basis  of  the  order  which  it  finally  entered  granting  or  denying 
the  relief  sought":  Freeman  on  Judgments,  sec.  336,  and  cases 
cited. 

Appellant  concedes  that  the  court  had  the  power  to  give  or 
***^  withhold  the  relief  sought  at  its  pleasure,  but  he  contends 
that  the  order  was  not  final  or  appealable,  and  therefore  was 
not  a  bar  to  this  action.  Some  of  the  cases  place  importance 
upon  the  fact  that  the  order  is  appealable  where  it  is  pleaded  in 
bar.  If  the  statute  did  not  make  the  order  in  the  present  case 
one  from  which  an  appeal  may  be  taken,  a  different  question 
might  arise,  upon  which  we  express  no  opinion.  But  we  think 
the  order  here  was  appealable.     The  relief  asked  by  the  insol- 
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vent  in  his  petition  rested  on  the  claim  that  the  property  was 
exempt  from  execution;  it  could  have  no  other  foundation,  and 
the  court  must  have  so  regarded  the  issues,  for  it  found  that 
the  money  was  not  exempt.  The  subject  matter  of  the  petition 
was  identical  with  that  in  controversy  here;  the  parties  were 
the  sam.e  and  in  the  same  right,  and  the  petition  was  presented 
to  a  court  of  competent  jurisdiction.  The  fact  that  defendant 
here  was  not  sued  in  his  capacity  as  assignee  can  make  no  differ- 
ence. He  held  the  money  in  that  capacity  and  defended  in  that 
capacity,  and  the  identity  of  the  two  actions  cannot  be  de- 
stroyed by  making  him  a  defendant  in  the  present  action  in  his 
individual  capacity.  The  identities  demanded  by  the  law  to 
make  the  matter  res  judicata  were  fully  supplied:  Freeman  on 
Judgments,  sec.  253.  It  is  familiar  law,  as  well  as  manifest 
justice,  that  a  man  should  not  be  vexed  twice  with  the  same 
litigation.  This  rule  is  not  without  its  exceptions.  But  when, 
as  here,  a  question  has  once  been  fully  litigated  and  every  op- 
portunity given  to  either  party  to  present  his  case  and  to  have 
any  supposed  errors  in  the  lower  court  corrected  by  review  in 
the  highest  court,  it  would  be  an  abuse  of  the  rights  of  a  liti- 
gant to  compel  him  to  enter  upon  a  second  trial  of  the  same 
question.  In  this  case  the  insolvent  presented  a  formal  petition 
in  writing,  in  the  proceeding  which  he  himself  had  instituted; 
the  assignee  answered;  the  cause  was  tried  upon  evidence  sub- 
mitted, documentary  and  oral;  the  case  was  argued  upon  briefs 
and  submitted  for  decision;  the  court  made  full  findings  and 
entered  judgment  thereon,  and  no  steps  were  taken  to  renew 
the  motion  to  set  aside  or  vacate  the  judgment  or  appeal  there- 
from. This  judgment,  in  our  opinion,  became  an  adjudication 
of  the  matter  iu  controversy  and  final  as  to  the  facts  then  liti- 
gated: See  the  subject  discussed  and  the  cases  cited  in  Commis- 
sioners etc.  v.  Mcintosh,  30  Kan,  234. 

^^^  It  becomes  immaterial  whether  the  court  erred  in  find- 
ing that  plaintiff  did  not  reside  upon  the  premises  when  he  filed 
his  declaration  of  homestead,  and  it  is  also  immaterial  by  what 
right  he  claimed  the  proceeds  of  the  grapes  as  property  exempt 
from  execution.  Whatever  was  the  basis  of  his  right,  the  right 
itself  was  litigated  and  the  judgment  is  a  bar  to  the  present  ac- 
tion. 

The  judgment  and  order  should  be  affirmed, 

Haynes,  C,  and  Gray,  C,  concurred. 


90  De  Jarnatt  v.  Marquez.  [California, 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Garoutte,  J.,  Harrison,  X,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


RES  JUDICATA.— ORDERS  made  upon  motions,  petitions,  or 
rules  affecting  substantial  rights,  and  from  •whicli  an  appeal  lies, 
are  as  conclusive  upon  the  issues  necessarily  decided  as  are  final 
judgments:  Burner  v.  Hevener,  34  W.  Va.  774,  26  Am.  St.  Rep.  948. 
For  numerous  applications  of  the  doctiine  of  res  judicata,  see  the 
notes  to  Hawks  v.  Evans,  14  Am.  St  Rep.  250-252;  Gould  v.  Stem- 
burg.  15  Am.  St.  Rep.  142-144. 

RES  JUDICATA— HOMESTEAD.— If  after  the  foreclosure  of  a 
mortgage  the  defendant  files  a  claim  of  homestead,  and  a  verdict 
Is  rendered  against  such  claim  and  the  property  adjudged  subject 
to  execution,  the  defendant  is  concluded  from  asserting  any  further 
homestead  claim:  Cosnahan  T.  Johnston,  108  Ga.  285^  75  Am.  St 
Eep.  36. 


DE  JAENATT  v.  MARQUEZ. 
[127  California,  558.] 

NEGOTIABLE  INSTRUMENTS.— ATTORNEYS'  FEES,  pro- 
Tided  for  in  a  note  in  case  of  suit  tliereon,  are  in  the  nature  of 
special  damage. 

JUSTICE'S  COURT— JURISDICTION— VOID  JUDGMENT. 
A  justice's  court  is  without  jurisdiction  of  an  action  upon  a  note 
Btipulating  for  attorneys'  fees  in  event  of  suit  when  the  amount 
of  the  principal  and  attorneys'  fees  demanded  exceed  the  statutory 
jurisdictional  amount,  and  the  judgment  rendered  in  such  action 
Is  void. 

JURISDICTION- APPEAL  FROM  JUSTICE'S  JUDGMENT. 
If  Uie  superior  court,  upon  appeal  from  a  void  justice's  judgment, 
has  tried  the  case  and  rendered  judgment  exceeding  in  amount 
the  statutory  limit  in  the  justice's  court,  the  supreme  court  has 
juristliction  of  an  appeal  from  that  judgment,  and  such  appeal  can- 
not be  dismissed  for  want  of  jurisdiction. 

APPELLATE  PRACTICE-DISMISSAL  OP  APPEAL.— The 
fact  that  the  sureties  in  an  undertaking  upon  appeal  have  failed 
to  justify  is  not  ground  for  dismissing  the  appeal,  nor  is  the  fact 
that  one  of  the  attorneys  of  appellant  is  a  surety  upon  such  un- 
dertaking ground  for  such  dismissal. 

E.  Dunnigan  and  H.  L.  Dunnigan,  for  the  appellant. 

H.  J.  and  W.  Crawford,  for  the  respondent. 

^'^^  HENSHAW,  J.     This  is  an  application  to  dismiss  de- 
fendant's appeal.     Plaintiff  commenced  an  action  in  the  jus- 


Feb.  1900.]  De  Jarnatt  v.  Marquez.  91 

tice*s  court  to  recover  upon  a  promissory  note  made  "by  defend- 
ant in  the  sum  of  two  hundred  and  fifty  dollars.  The  instru- 
ment provided  for  the  pa3anent  of  attorneys'  fees  in  the  event  of 
suit.  In  his  complaint  in  the  justice's  court  plaintiff  alleged 
that  the  sum  of  one  hundred  dollars  was  a  reasonable  attorney's 
fee.  He  asked  judgment  for  the  face  of  the  note,  with  interest, 
and  attorney's  fee  in  the  sum  of  one  hundred  dollars.  Defend- 
ant joined  issue  in  the  justice's  court,  and,  after  trial,  appealed 
to  the  superior  court  from  the  judgment  given  against  him. 
The  appeal  was  upon  questions  both  of  law  and  fact.  After 
trial  de  novo  in  the  superior  court,  judgment  was  again  given 
for  plaintiff  for  the  amount  of  the  note  with  interest,  and  for 
attorneys'  fees  fixed  in  the  sum  of  one  hundred  dollars.  From 
the  judgment  of  the  superior  court  defendant  took  the  appeal 
to  this  court  which  is  here  sought  to  be  dismissed. 

Attorneys'  fees  under  a  contract  such  as  this  are  in  the  nature 
of  special  damage:  Prescott  v.  Grady,  91  Cal.  619;  Clemens  v. 
Luce,  101  Cal.  432.  Plaintiff's  demand,  therefore,  in  his  ac- 
tion in  the  justice's  court  was  for  two  hundred  and  fifty  dollars, 
the  principal  sum  of  the  promissory  note,  and  the  one  hundred 
dollars  pleaded  by  way  of  special  damage  as  a  reasonable  attor- 
ney's fee.  The  justice's  court  was  therefore  without  jurisdic- 
tion and  its  judgment  void:  Code  Civ.  Proc.,  sec.  112,  subd.  1. 
Whether  or  not,  upon  a  showing  of  these  facts,  the  superior 
^^^  court  should  have  declared  the  judgment  of  the  justice's 
court  void,  still  as  it  tried  the  case  and  rendered  a  judgment 
against  defendant  for  over  three  hundred  dollars^  he  has  the 
right  of  appeal  to  this  court  from  that  judgment,  even  though 
it  be  void. 

The  fact  that  the  sureties  did  not  justify  upon  the  three  hun- 
dred dollar  appeal  bond  is  not  a  ground  for  dismissal  of  the  ap- 
peal: Hill  V,  Finnigan,  54  Cal.  311;  Tompkins  v.  Montgomery, 
116  Cal.  120.  Nor  is  the  further  fact  that  one  of  the  attorneys 
of  appellant  became  a  surety  upon  the  undertaking  on  appeal  in 
violation  of  a  rule  of  the  superior  court  a  ground  of  dismissal. 
It  is  a  matter  cognizable  before  that  court,  to  be  dealt  mth  as 
it  shall  be  advised. 

The  motion  to  dismiss  is  denied. 

McFarland,  J.,  Temple,  J.,  Van  Dyke,  J.,  Harrison,  J.,  and 
Garoutte,  J.,  concurred. 
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NEGOTIABLE  INSTRUMENTS.— ATTORNEYS?  FEES  stipu- 
lated for  in  a  note  in  case  of  suit  thereon  are  not  in  the  nature  of 
additional  interest,  but  simply  a  provision  against  possible  loss  or 
damage  of  a  certain  and  definite  character:  See  the  monofgraphic 
note  to  Kittermaster  v.  Brossard,  55  Am.  St.  Rep.  441. 

JURISDICJTION  AS  DETERMINED  BY  AMOUNT.— The  aggre- 
gate sum  demanded  is  the  test  of  jurisdiction:  Miartin  v.  Goode, 
111  N.  C.  288,  32  Am.  St.  Rep.  799.  The  amount  actually  due  and 
for  which  Judgment  is  demanded  is  the  proper  test  in  determining 
the  limit  of  jurisdiction.  A  court  having  jurisdiction  of  actions 
only  where  the  amount  In  controversy  does  not  exceed  three  hun- 
dred dollars  has  no  jurisdiction  of  an  action  on  a  note  for  three 
hundi-ed  dollars  and  interest:  Wilson  v.  Sparkman,  17  Fla.  871,  86 
Am.  Bep.  lia 
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McMillan  v.  HAERia 

[110  Georgia,  72.] 

AUCTIONS— PUFFERS.— If  a  pei-son  haTlnjf  stich  control  of 
an  auction  sale  that  he  can,  of  his  own  volition,  release  a  bidder 
from  all  responsibility  for  his  bid,  employs  a  i)erson  upon  that 
kind  of  an  understanding  to  bid  at  the  sale  without  disclosing  for 
whom  he  is  bidding,  for  the  purpose  of  preventing  the  property 
from  selling  at  a  sacrifice,  or  for  the  purpose  of  making  it  bring 
more  than  its  actual  value,  the  bidding  under  such  employment 
is  such  a  fraud  upon  the  real  bidders  that  the  sale  may  be  de- 
clared void  at  their  instance.  The  only  way  for  such  person  to 
prevent  a  sacrifice  of  the  property  sold  is  to  fix  a  minimum  price 
of  which  public  notice  Is  given,  or  malte  public  the  fact  that  he, 
either  by  himself  or  others,  will  be  a  bidder  at  the  sale. 

AUCTIONS— PUFFERS.— The  mere  tact  that  a  person  is  in- 
terested in  the  property  to  be  sold  at  auction,  or  in  the  proceeds 
of  such  sale,  does  not  preclude  him  from  either  bidding  himself 
or  from  procuring  another  to  bid  openly  or  secretly,  in  his  be- 
half, without  regard  to  what  the  agi^eement  may  be  with  such 
bidder.  If  the  one  employing  such  bidder  has  not  himself  such 
oontrol  of  the  sale  that  he  could  absolutely  release  the  bidder  from 
all  responsibility  growing  out  of  his  having  participated  In  the 
sale  In  that  capacity. 

AUCTIONS^  JUDICIAL  SALES— PUFFING.— A  person  who 
Is  entitled  to  the  proceeds  of  a  judicial  sale  of  land  by  an  executor 
may  engage  a  third  person  to  bid  the  property  up  to  a  specified 
price,  with  an  agreement  that  if  It  Is  sold  to  such  bidder,  the 
person  who  thus  employs  him  will  tai^e  it  off  hia  hands. 

Denmark,  Adams  &  Freeman,  for  the  plaintiff  in  error. 

R.  R.  Richards,  Q.  W.  Owens,  and  A.  C.  Wright^  for  th«  de- 
fendant in  error. 

(93) 
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^»  COBB,  J.  Stoyell  C.  Parsons  and  Elizabeth  Catherine 
Mass,  by  her  father  as  next  friend  and  guardian,  brought  suit 
in  the  superior  court  of  Chatham  county  against  the  executors 
of  the  last  will  and  testament  of  Sarah  M.  Parsons,  and  others, 
alleging  in  their  petition  that  they  were  joint  owners  of  certain 
described  realty  in  the  city  of  Savannah,  and  praying  that  a  cer- 
tain deed  alleged  to  be  a  cloud  upon  the  title  of  petitioners 
might  be  delivered  up  to  be  canceled,  and  that  the  executors 
take  charge  of  the  realty  and  dispose  of  the  same  for  the  benefit 
of  petitioners.  When  the  case  came  on  for  a  hearing  a  decree 
was  entered,  providing  that  the  trust  deed  referred  to  be  set 
aside  and  canceled,  and  that  the  executors  "take  charge  of  and 
dispose  of  the  property  set  out  in  said  petition,  in  accordance 
with  the  terms  of  compromise  as  agreed  on,"  and  to  this  end 
advertise  the  property  in  a  designated  way  for  sale  at  public 
outcry  before  the  door  of  the  courthouse  of  Chatham  county, 
during  the  legal  hours  of  sale,  to  the  highest  bidder,  and  report 
the  sale  to  the  court  for  confirmation.  The  sale  was  had  in 
the  manner  prescribed  in  the  decree,  and  on  the  day  fixed  in 
the  advertisement  the  property  was  sold  in  several  parcels  and 
knocked  down  to  different  purchasers.  The  executors  reported 
the  sale  to  the  court,  when  it  appeared  that  one  of  the  parcels 
had  been  knocked  down  to  T.  H.  McMillan,  the  plaintiff  in 
error,  for  the  sum  of  fourteen  thousand  dollars.  In  answer 
to  the  rule  nisi  calling  upon  him  to  show  cause  why  the  sale 
should  not  be  confirmed,  McMillan  set  up  that  the  price  at 
which  the  property  was  knocked  down  to  him  was  the  result  of 
"puffing"  or  "by-bidding"  at  the  sale,  done  at  the  instance  of 
parties  owning  an  interest  in  the  properi;y,  and  in  fraud  of  his 
rights  as  purchaser;  that  the  property  was  run  up  by  the  owners 
thereof,  without  his  knowledge,  by  bids  that  were  not  real  or 
genuine,  but  made  for  the  purpose  of  puffing  the  property, 
and  that  such  conduct  rendered  the  sale  illegal  and  released 
him  from  the  obligation  to  pay  for  the  property.  After  hear- 
ing the  evidence  the  judge  held  that  sufficient  cause  had  not 
been  shown  to  authorize  him  to  refuse  to  confirm  the  sale,  and 
on  order  was  passed  confirming  the  sale  and  directing  '''*  Mc- 
Millan to  pay  the  amount  of  his  bid  into  the  hands  of  the 
executors.  To  this  ruling  McMillan  excepted,  assigning  as 
error  that  the  decision  of  the  judge  was  contrary  to  law  and  the 
evidence;  that  the  evidence  required  a  finding  that  the  sale  was 
puffed,  and  was  therefore  illegal. 
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It  appears  from  the  evidence  that  the  petitioners  in  the  origi- 
nal proceeding,  Miss  Mass  and  Dr.  Parsons,  were,  under  the 
will  of  Sarah  M.  Parsons,  entitled  each  to  a  one-half  interest  in 
the  property  involved  in  the  present  case.  Mr.  Owens  was  an 
attorney  at  law  representing  Miss  Mass,  Mr.  Seabrook  was  an 
attorney  at  law  representing  Dr.  Parsons.  Mr.  Owens  was  at 
the  sale  and  made  several  bids  on  the  property,  one  of  these  bids 
being  immediately  before  the  bid  of  McMillan  at  which  the 
property  was  knocked  down  to  him.  Mr.  Owens  was  not  bid- 
ding in  his  own  interest.  He  was  bidding  for  his  client  by 
authority  given  him  to  bid  such  an  amount  as  in  his  discretion 
would  be  necessary  to  prevent  the  property  from  being  sold  at  a 
sacrifice.  It  also  appears  that  Mr.  Owens  and  Mr.  Seabrook, 
representing  their  respective  clients,  had  agreed  that  the  prop- 
erty should  not  be  sold  for  less  than  thirteen  thousand  dollars, 
and  that  in  pursuance  of  this  agreement  Mr.  Owens  became  a 
bidder  at  the  sale;  and  it  is  to  be  inferred  from  the  testimony 
that,  if  the  property  had  been  knocked  down  to  him,  the  pur- 
chasers would  have  been  neither  himself  nor  Mr.  Seabrook,  but 
their  respective  clients.  It  also  appears  that  out  of  the  pro- 
ceeds of  the  sale  different  items  of  costs  and  expenses  connected 
with  the  litigation  were  to  be  paid  by  the  executors;  the  amount 
of  such  items  which  were  due  and  unpaid  at  the  date  of  the 
hearing  of  the  petition  brought  to  confirm  the  sale  being  more 
than  two  hundred  and  fifty  dollars.  The  auctioneer  who  con- 
ducted the  sale  was  one  of  the  executors,  and  it  appeared  that 
neither  in  his  capacity  as  auctioneer  nor  as  executor  did  he 
have  any  connection  whatever  with  the  arrangement  made  be- 
tween Mr.  Owens  and  Mr.  Seabrook,  and  there  was  no  reason 
whatever  why  he  could  not,  if  the  property  had  been  knocked 
down  to  Mr.  Owens,  have  treated  him  as  the  purchaser  and  in- 
voked the  aid  of  the  court  to  that  end.  It  appeared  distinctly 
from  the  testimony  fhat  if  there  was  any  puffing 'or  by-bidding, 
neither  the  auctioneer  nor  the  executors  had  "^^  any  connection 
with  the  same,  and  that  it  was  done  without  their  consent, 
knowledge,  or  authority.  The  controlling  question  to  be  deter- 
mined is,  whethep  the  conduct  of  Mr.  Owens,  in  entering  into 
the  arrangement  with  Mr.  Seabrook  to  bid  on  the  property  in 
behalf  of  their  respective  clients  so  as  to  prevent  its  sacrifice, 
and  bidding  at  the  sale  for  that  purpose  without  the  expecta^ 
tion  of  becoming  a  purchaser  himself,  was  of  such  a  character 
as  to  authorize  the  court  to  declare  that  McMillan  was  misled, 
and  that  for  that  reason  the  sale  was  void  and  should  be  set 


96  McMillan  v.  Harris.  [Georgia, 

aside.  To  properly  determine  this  it  is  necessary  to  investigate 
the  law  of  saleiB  at  auction  and  determine  who  is  a  puffer  at  an 
auction  and  what  conduct  would  amount  to  puffing  so  as  to  in- 
validate the  sale. 

There  is  no  decision  of  this  court  bearing  directly  upon  this 
question.  The  presence  at  auction  sales  of  persons  who  bid 
for  the  purpose  of  inflating  the  value  of  the  property  in  behalf 
of  those  interested  in  the  sale  is  a  matter  at  the  present  time 
of  very  common  occurrence,  and  has  been  from  the  time  that 
auction  sales  were  first  known.  This  practice  has  brought  about 
many  controversies  which  resulted  in  numerous  cases,  and  the 
effect  of  such  conduct  has  been  discussed  by  many  judges  and 
text-writers.  A  person  of  the  character  referred  to  is  usually 
denominated  a  puffer,  but  he  is  sometimes  referred  to  "as  a  by- 
bidder,  capper,  decoy  duck,  white  bonnet,  or  sham  bidder.  The 
first  time  that  this  question  eeems  to  have  came  before  the 
English  courts,  so  far  as  the  reported  cases  are  concerned,  was 
in  the  case  of  Walker  v.  Nightingale,  3  Brown  P.  C.  263,  which 
was  decided  in  1726.  It  was  held  by  the  house  of  lords  in  that 
case  that  a  puffer  could  not  recover  compensation  for  his  ser- 
vices, since  they  were  contrary  to  good  faith.  The  next  case 
in  point  of  time  was  Berw^ell  v.  Christie,  1  Cowp.  395,  which 
was  decided  by  the  court  of  king's  bench  in  1776.  This  was 
a  decision  by  Lord  Jilansfield,  and  as  it  was  rendered  prior  to 
the  date  named  in  our  adopting  statute  it  is  controlling  au- 
thority in  this  state:  Thornton  v.  Lane,  11  Ga.  500.  For  this 
reason  it  is  necessary  to  examine  that  case  with  some  care.  An 
action  was  brought  against  an  auctioneer  for  selling  a  horse 
at  the  highest  price  bid  for  him,  contrary  to  the  owner's  express 
^®  direction  not  to  allow  him  to  go  under  a  larger  sum  named; 
and  it  was  held  that  such  an  action  would  not  lie,  but  that  it 
would  have  been  otherwise  if  the  owner  had  directed  the  auc- 
tioneer to  ipM\  the  horse  up  at  a  particular  price  and  not  lower. 
The  opinion  of  Lord  Mansfield  in  the  case  was  as  follows: 

*^he  matter  in  question  is  in  itself  of  small  value;  but  in 
respect  of  the  principles  by  which  it  must  be  governed,  it  is  a 
question  of  great  importance.  Since  the  trial  I  have  mooted 
the  point  with  many  who  are  not  lawyers,  upon  the  morality 
and  rectitude  of  the  transaction.  The  question  is  whether  a 
bidding  by  the  owner  of  goods  at  a  sale  under  these  conditions, 
namely,  'that  the  highest  bidder  shall  be  the  purchaser,  and  if 
a  dispute  arise,  to  be  decided  by  a  majority  of  the  persons  pres- 
ent,' is  a  bidding  within  the  meaning  of  such  conditions  of  sale. 
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"There  is  no  express  undertaking  on  the  part  of  the  defend- 
ant, nor  is  it,  as  has  been  ingeniously  said,  a  direction  that  there- 
should  be  no  bidding  under  fifteen  pounds,  which  might  be  fair. 
But  the  direction  given  to  the  defendant  is,  'not  to  let  the  horse 
go  under  fifteen  pounds,*  which  implies  there  might  be  a  bid- 
ding under  that  sum.  The  question  then  is  whether  the  owner 
can  privately  employ  another  person  to  bid  for  him.  The  basis 
of  all  dealings  ought  to  be  good  faith;  so,  more  especially  in 
these  transactions,  where  the  public  are  brought  together  upon 
a  confidence  that  the  articles  set  up  to  sale  will  be  disposed  of" 
to  the  highest  real  bidder.  That  could  never  be  the  case,  if 
the  owner  might  secretly  and  privately  enhance  the  price,  by 
a  person  employed  for  that  purpose;  yet  tricks  and  practices  of 
this  kind  daily  increase,  and  grow  so  frequent  that  good  men 
give  in  to  the  ways  of  the  bad  and  dishonest  in  their  own  de- 
fense. But  such  a  practice  was  never  openly  avowed.  Aa 
owner  of  goods  set  up  to  sale  at  an  auction  never  yet  bid  in  the 
room  for  himself.  If  such  a  practice  were  allowed,  no  one 
would  bid.  It  is  a  fraud  upon  the  sale  and  upon  the  public. 
The  disallowing  it  is  no  hardship  upon  the  owner.  For  if  he 
is  unwilling  his  goods  should  go  at  an  under  price,  he  may- 
order  them  to  be  set  up  at  his  own  price,  and  not  lower.  Suchr 
a  direction  would  be  fair.  Or  he  might  do  as  was  done  by 
Lord  Ashburnham,  who  sold  a  large  estate  by  auction;  he  had 
it  inserted  in  the  conditions  of  "^"^  sale  that  he  himself  might 
bid  once  in  the  course  of  the  sale,  and  he  bid  at  once  fifteen 
thousand  or  twenty  thousand  pounds.  Such  a  condition  is  fair, 
because  the  public  are  then  apprised  and  know  upon  what  term*, 
they  bid.     In  Holland  it  is  the  practice  to  bid  downward. 

"The  question  then  is.  Is  such  a  bidding  fair  ?  If  not,  it  i* 
no  argument  to  say  it  is  a  frequent  custom.  Gaining,  stock  job- 
bing, and  swindling  are  frequent.  But  the  law  forbids  them 
all.  Suppose  there  was  an  agreement  to  abate  so  much,  which 
is  the  case  where  goods  are  sold  by  one  person  in  the  trade  to 
another;  they  abate  sometimes  ten  or  fifteen  per  cent.  Such 
an  agreement  between  the  owner  and  a  bidder,  at  a  sale  by- 
auction,  would  be  a  gross  fraud.  What  is  the  nature  of  a  sale 
by  auction?  It  is  that  the  goods  shall  go  to  the  highest  real 
bidder.  But  there  would  be  an  end  of  that,  if  the  owner  might 
privately  bid  upon  his  own  goods.  There  is  no  contract  with 
the  auctioneer.  He  is  only  an  agent  between  the  buyer  and 
seller.  He  may  fairly  bid  for  a  third  person  who  employs  him, 
but  not  for  the  owner. 

Am.  St.  Rep.,  Vol.  LXXVni-t 
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"In  this  case  there  is  another  fraud  upon  the  puhlic.  For 
by  the  catalogue  the  goods  are  described  to  be  'the  goods  of  a 
gentleman  deceased,  and  sold  by  order  of  the  executor/  Upon 
this  representation  many  people  would  attend  to  bid  on  a  sup- 
position that  the  goods  were  necessarily  to  be  sold  at  all  events, 
whether  valuable  or  not  valuable;  whereas  they  might  have 
their  suspicions  if  they  were  the  property  of  persons  living. 
Horses,  or  any  other  species  of  property,  belonging  to  persons 
that  are  dead  are  not  so  likely  to  be  faulty  as  those  which  are 
parted  with  by  persons  in  their  lifetime.  We  all  remember  the 
sale  of  a  gentleman's  wines,  where  vast  quantities  had  been 
sent  in  belonging  to  other  persons,  and  all  sold  at  a  very  high 
price  under  an  idea  that  they  were  his.  The  consequence  was, 
most  of  the  buyers  were  taken  in. 

"Therefore,  upon  full  consideration,  I  am  of  opinion  that  a 
bidding  by  the  owner  in  the  manner  contended  for,  and  agree- 
able to  the  directions  given  in  this  case,  would  have  been  a 
fraud  upon  the  sale;  and,  consequently,  that  this  action  against 
the  defendant  as  auctioneer  cannot  be  maintained." 

In  Howard  v.  Castle,  6  Term  Eep.  642,  the  decision  of  Lord 
Mansfield  ''*  in  Bexwell  v.  Christie,  1  Cowp.  395,  was  followed 
by  Lord  Kenyon.  In  Wheeler  v.  Collier,  1  Moody  &  M.  123, 
22  Eng.  C.  L.  487,  a  sale  at  which  there  were  two  puffers  was 
held  to  be  void,  and  Lord  Tenterden  stated  that  the  inclination 
of  his  mind  was  that  the  employment  of  only  one  puffer  would 
avoid  a  sale.  In  Crowder  v.  Austin,  3  Bing.  368,  11  Eng.  C.  L. 
184.  it  appeared  that  the  vendor  of  a  horse  stationed  his  servant 
to  join  in  the  bidding  at  a  public  auction,  and  the  servant  bid 
up  to  twenty-three  pounds  after  a  bona  fide  bidder  had  bid 
twelve  pounds.  It  was  held  that  the  sale  could  not  be  enforced 
against  a  subsequent  bidder.  In  Green  v.  Baverstock,  14 
Com.  B.,  N.  S.,  202,  it  was  held  that  upon  a  sale  of  goods 
by  auction,  where  the  highest  bidder  is  to  be  the  pur- 
chaser, the  secret  employment  of  a  puffer  on  behalf  of  the 
vendor  is  a  fraudulent  act  and  vitiates  the  sale.  In  that  case 
Byles,  J,,  said:  "The  sale  is  vitiated  by  the  fraud  and  void  un- 
less the  vendee,  with  knowledge  of  the  fact,  has  acted  upon  it 
80  as  to  deprive  himself  of  the  right  to  complain.  This  has 
been  the  law  of  England,  and  indeed  of  the  whole  of  Europe, 
for  a  very  long  time  indeed.  It  was  a  law  of  universal  appli- 
cation even  before  the  Christian  era.'*  The  decisions  of  the 
common-law  courts  of  England  have  been  almost  without  ex- 
ception in  line  with  the  decision  of  Lord  Mansfield  in  Bexwell 
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V.  Christie,  1  Cowp.  395.  The  principle  at  the  foundation  of 
this  decision  was,  that  for  one  to  offer  his  property  at  public 
outcry  to  the  highest  bidder,  and  then  secretly  arrange  with 
another  to  bid  on  the  property  in  his  behalf,  with  the  distinct 
understanding  that  he  was  not  to  incur  any  liability  on  his 
bid,  was  a  fraud  upon  the  right  of  those  who  attended  the 
eale  in  good  faith  expecting  to  come  into  competition  with 
others  like  themselves  who  really  desired  to  purchase  the  prop- 
erty on  the  best  terms  possible.  The  reason  for  the  rule  was 
the  palpable  fraud  upon  bona  fide  bidders.  Strange  as  it  may 
seem,  the  English  court  of  chancery  did  not  follow  the  rule 
laid  down  by  Lord  Mansfield,  but,  on  the  contrary,  in  a  number 
of  decisions  this  rule  was  criticised,  and  the  fraud  incident  to 
puffing  at  auctions  was  not  only  tolerated  but  approved  of  by 
that  court.  In  Conolly  v.  Parsons,  which  will  be  found  re- 
ported in  a  note  in  3  Ves.  Jr.  624,  a  decision  rendered  ''^  in 
1797,  Lord  Chancellor  Loughborough  found  great  fault  with 
the  conclusion  reached  by  Lord  Mansfield  and  also  with  the 
reasoning  which  led  him  to  that  conclusion.  According  to  the 
rule  in  that  case,  unlimited  puffing  was  allowable.  While  the 
decision  last  referred  to  was  not  followed  by  the  court  of  chan- 
cery in  all  of  its  bearings,  that  court  held,  on  different  occa- 
sions, that  the  mere  fact  that  one  puffer  was  employed  to  pre- 
vent a  sacrifice  of  the  property  would  not  be  such  a  fraud  as 
would  vitiate  the  sale  when  it  was  otherwise  free  from  infirmity. 
In  Mortimer  v.  Bell,  L.  K.  1  Ch.  App.  Cas.  10,  reported  in  5 
Am.  Law  Reg.,  N.  S.,  310,  it  was  held  by  Lord  Chancellor 
Cranworth  that  the  rule,  said  to  exist  in  equity,  allowing  one 
puffer  to  be  employed,  without  notice,  to  prevent  a  sale  at  an 
undervalue,  is  abstractly  less  sound  than  the  rule  at  law,  which 
declares  such  emplo}Tiient  to  be  fraudulent,  and  rests  only  on 
the  authority  of  decisions  in  lower  branches  of  the  court:  See, 
also,  in  this  connection,  Flint  v.  Woodin,  9  Hare,  618;  Robin- 
son V.  Wail,  2  Phm.  Ch.  372;  Smith  v.  Clarke,  12  Ves.  Jr.  476. 
The  conflict  between  the  rule  laid  down  by  the  common-law  and 
the  chancery  courts  of  England  was  finally  settled  by  an  act  of 
parliament,  which  provided  that  "whenever  a  sale  by  auction 
of  land  would  be  invalid  at  law  by  reason  of  the  employment  of 
a  puffer,  the  same  shall  be  deemed  invalid  in  equity  as  well  as 
at  law.'* 

In  the  case  of  Peck  v.  List,  23  W.  Va.  338,  48  Am.  Rep. 
398,  which  is  one  of  the  leading  American  cases  on  the  subject, 
the  English  decisions  above  referred  to,  as  well  as  many  otheri 
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by  the  English  common-law  and  chancery  courts,  are  collected 
and  commented  on  in  the  opinion  of  Mr.  Justice  Green.  We 
have  referred  to  such  of  those  decisions  as  we  deem  necessary  to 
the  present  discussion.  The  decision  of  Lord  Mansfield  must 
be  treated  as  binding  authority  in  this  state,  as  there  are  none 
of  our  own  decisions  in  conflict  with  the  rule  he  there  lays  down. 
Attention  was  called  in  the  argument  to  the  fact  that  the  record 
in  the  case  of  Locke  v,  Willingham,  99  Ga.  297,  disclosed  that 
certain  charges  of  the  trial  judge  bearing  upon  the  subject 
under  consideration  in  the  present  case  were  under  review,  and 
that  the  effect  of  the  ruling  in  that  case,  which  was  merely  a 
headnote,  ^  that  no  error  of  law  was  committed,  was  to  ap- 
prove of  the  charges  made  by  the  trial  judge.  We  have  exam- 
ined the  record  in  that  case,  and  we  find  that  the  charges  of  the 
judge  under  review  were  not  only  not  in  conflict  with  tlhe  rule 
laid  down  by  Lord  Mansfield,  but  seem  to  have  been  in  accord 
therewith.  The  following  decisions  and  authorities  will  show 
the  rulings  of  some  of  the  American  courts  on  this  subject:  2 
Pomeroy's  Equity  Jurisprudence,  sec.  934,  pp.  1336,  1337;  3 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  504,  505;  Benjamin  on  Sales, 
7th  ed.,  sec.  470  et  seq.;  1  Warvelle  on  Vendors,  254;  1  Story's 
Equity  Jurisprudence,  sec.  293;  Bispham's  Equity,  sec.  209; 
Tiedeman  on  Sales,  sec.  165;  Rorer  on  Judicial  Sales,  44;  Bate- 
man  on  Auctions,  131;  1  Wait's  Actions  and  Defenses,  482; 
Story  on  Sales,  sec.  482;  Veazie  v.  Williams,  8  How.  134;  Flan- 
nery  v.  Jones,  180  Pa.  St.  338,  57  Am.  St.  Eep.  648;  Bowman 
V.  McClenahan,  20  N.  Y.  App.  Div.  346;  46  N.  Y.  Supp.  945; 
Pennock's  Appeal,  14  Pa.  St.  446,  53  Am.  Dec.  561;  Hartwell 
V.  Gumey  (E.  I.,  Jan.  21,  1888),  13  Atl.  Eep.  113;  Eeynolds  v. 
Dechaums,  24  Tex.  174,  76  Am.  Dec.  101;  Davis  v.  Petway, 
3  Head,  667,  75  Am.  Dec.  789;  Miller  v.  Baynard,  2  Houst. 
559,  83  Am.  Dec.  168;  Jenkins  v.  Hogg,  2  Const.  S.  C.  821; 
East  V.  Wood,  62  Ala.  313;  Woods  v.  Hall,  1  Dev.  Eq.  415; 
National  Bank  v.  Sprague,  20  N.  J.  Eq.  159;  Hinde.v.  Pendle- 
ton, Wythe,  354;  Curtis  v.  Aspinwall,  114  Mass.  187,  19  Am. 
Rep.  332;  Springer  v.  Kleinsorge,  83  Mo.  152;  Towle  v.  Leavitt, 
23  N".  H.  360,  55  Am.  Dec.  195;  Staines  y.  Shore,  16  Pa.  St. 
200,  65  Am.  Dec.  492. 

An  examination  of  the  authorities  above  cited,  as  well  as  of 
many  others  which  might  be  cited,  will  show  that  the  conclu- 
eioHS  reached  by  the  American  courts  on  this  question  are  far 
from  being  uniform.  Some  have  followed  the  rule  laid  down 
by  Lord  Mansfield;  others  the  rule  announced  by  Lord  Lough- 
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borough;  and  still  others  are  not  in  exact  accord  with  either, 
but  are  modifications  of  one  or  the  other.  It  is  not  possible  to 
reconcile  the  American  decisions  on  this  subject,  and  it  would 
not  be  profitable  to  undertake  to  do  this,  even  if  it  were  pos- 
sible. We  may  lay  it  down  as  a  rule  without  exception  that 
the  employment  of  a  puffer  at  an  auction  sale  is  such  a  fraud 
as  will  vitiate  the  sale.  Such  being  the  rule,  the  question  now 
to  be  determined  is.  Who  is  a  puffer?  Mr.  Justice  Green  in 
Peck  V.  List,  23  W.  Va.  338,  48  Am.  Rep.  398,  thus  defines  a 
puffer:  "A  puffer,  in  the  strictest  ^^  meaning  of  the  word,  is  a 
person  who,  without  having  any  intention  to  purchase,  is  em- 
ployed by  the  vendor  at  an  auction  to  raise  the  price  by  ficti- 
tious bids,  thereby  increasing  competition  among  the  bidders, 
while  he  himself  is  secured  from  risk  by  a  secret  understanding 
with  the  vendor,  that  he  shall  not  be  bound  by  his  bids."  This 
definition  will  be  found  to  have  been  approved  by  several  of 
the  text-writers  and  many  of  the  judges  in  the  authorities  and 
decisions  above  cited.  It  is  directly  in  line  with  the  ruling  made 
by  I^d  Mansfield  in  Eexwell  v.  Christiei,  1  Cowp.  395.  In  order 
to  c^stitute  one  who  bids  at  a  sale  a  puffer,  it  is  not  only  neces- 
at  he  shall  be  employed  by  the  owner  of  the  property 
is  being  sold,  or  by  some  person  having  an  interest  there- 
t  it  must  appear  that  the  person  employing  the  puffer  was 
terested  in  the  auction  or  act  of  selling  that  there  could 
ade  with  him  a  binding  agreement  by  which  the  person 
ing  incurs  not  the  slightest  risk  of  being  called  on  to  com- 
with  the  terms  of  any  bid  that  he  may  make.  If  he  be  em- 
'ed  by  the  owner  of  the  property,  and  the  owner  have  com- 
e  control  of  the  auction  and  the  auctioneer,  as  was  the  case 
Bexwell  v.  Christie,  1  Cowp.  395,  then  no  one  would  ques- 
n  that  he  was  a  puffer  within  the  meaning  of  the  law,  and 
8  employment  would  amount  to  a  fraud  upon  the  real  bidder. 
he  be  employed  by  a  person  interested  in  the  property,  al- 
though not  the  sole  owner,  and  such  person  have  complete  con- 
rol  over  the  auction,  so  that  he  could  entirely  relieve  him  from 
all  responsibility  for  the  bid  he  woidd  make,  then  a  person  em- 
ployed under  such  circumstances  would  be  a  puffer  within  the 
principle  of  the  ruling  made  in  Bexwell  v.  Christie,  1  Cowp. 
395.  The  rule  is  thus  stated  by  Mr.  Justice  Green  in  Peck  v. 
List,  23  W.  Va.  338,  48  Am.  Rep.  398,  before  referred  to:  "But 
it  is  obviously  unimportant  whether  the  by-bidder  is  employed 
by  the  owner  of  the  land  or  by  some  one  having  a  pecuniary  in- 
terest in  the  auction  about  to  be  made,  and  who  stands  in  such 
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relation  to  it  that  he  can  make  good  his  assurance  to  the  by- 
bidder,  that  he  shall  not  be  held  responsible  for  his  bid  if  it 
happen  to  be  the  highest  bid  made.  The  real  essence  of  the 
fraud  is  not  that  the  owner  is  bidding  for  the  property,  but  it 
consists  in  the  fact  that  a  by-bidder  pretending  to  be  a  bona 
fide  bidder  deceives  honest  bidders,  raises  the  price  of  the  prop- 
erty by  fictitious  bids  increasing  ®^  competition,  while  he  him- 
sel .'  has  good  reason  to  believe  and  does  believe  that  he  is  secure 
from  any  risk  of  being  held  personally  liable  for  his  bids.  It  is 
immaterial  from  whom  he  derives  this  assurance  of  immunity, 
provided  the  party  giving  the  assurance  expressly  or  impliedly 
has  the  power  either  legally  or  practically  to  make  good  the  as- 
surance. It  makes  no  difference  that  such  puffer  or  by-bidder 
was  employed  to  prevent  a  sacrifice  of  the  property  and  was 
directed  to  bid  it  to  a  fixed  price  only;  nor  does  it  make  any 
difference  that  the  property  only  sold  at  a  reasonable  price." 

In  many  of  the  cases  it  is  said  that  a  person  employed  by  the 
owner  to  secretly  bid  upon  the  property  would  be  a  puffer.  In 
still  others  it  is  said  that  a  person  so  employed  by  the  vendor 
would  be  a  puffer.  In  still  others  it  is  stated  that  a  person  so 
employed  by  the  seller  would  be  a  puffer;  and  in  still  others  it 
is  declared  that  a  person  employed  by  those  who  are  pecuniarily 
interested  in  the  property  would  be  a  puffer.  In  dealing  with 
this  subject  the  terms,  "owner,"  "vendor,"  "seller,"  and  "per- 
son pecuniarily  interested  in  the  property  or  its  proceeds,"  are 
to  be  given  the  same  meaning,  and  they  all  refer  to  one  who, 
without  regard  to  what  may  be  his  peculiar  interest  in  the  prop- 
erty, must  have  absolute  control  of  the  auction  sale  and  is  at 
liberty  of  his  own  volition  to  discharge  any  bidder  from  liability 
on  account  of  his  bid.  If  the  person  conducting  the  sale  can, 
notwithstanding  the  agreement  of  one  who  has  a  larger  interest 
in  the  proceeds  of  the  sale,  hold  the  bidder  responsible  for  the 
amount  of  his  bid,  then  a  person  employed  by  the  person  hav- 
ing such  larger  interest  in  the  proceeds  would  not  be  a  puffer 
within  the  meaning  of  the  law.  Bidding  bysuch  a  person  would 
not  be  fraudulent,  and  therefore  the  sale  would  not  be  affected 
by  the  employment  of  such  a  person.  An  auctioneer  is  the  agent 
of  the  person  who  directs  him  to  make  the  sale.  The  sale  is, 
therefore,  controlled  by  one  who  directs  the  auctioneer.  When 
an  auction  sale  is  declared  by  the  auctioneer  to  be  without  re- 
serre,  this  is,  in  effect,  a  statement  that  the  person  who  directs 
the  auctioneer  to  make  the  sale,  no  matter  what  his  interest  in 
the  property  may  be,  has  empowered  the  auctioneer  to  sell  the 
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property  to  the  highest  bidder,  and  that  the  person  directing 
the  ^  auctioneer  will  not  himself  bid  upon  the  property  or 
employ  others  to  do  so  in  his  behalf.  Where  the  auctioneer 
puts  up  property  without  any  statement  as  to  the  conditions  of 
sale,  the  bidders  have  a  right  to  presume  that  the  sale  is  to  be 
without  reserve.  The  owner,  vendor,  seller,  or  person  in- 
terested in  the  sale,  whatever  we  may  call  him,  that  is,  the  per- 
son who  has  directed  the  auctioneer  to  sell  the  property  and 
who  will  be  compelled  to  make  good  to  the  bidder  the  accep- 
tance of  a  bid  by  the  auctioneer,  is  not  allowed  to  secretly  bid 
at  the  sale.  He  may  bid,  however,  if  public  notice  be  given  of 
the  fact,  so  that  other  bidders  may  know  that  they  are  com- 
ing into  competition  with  the  person  who  has  control  of  the 
sale.  The  mere  fact  that  a  person  is  pecuniarily  interested  in 
property  which  is  being  sold  at  auction  does  not  preclude  him 
from  becoming  a  bidder;  and  this  is  true  of  judicial  sales  as 
well  as  private  sales.  No  matter  what  interest  a  person  may 
have  in  the  proceeds  of  the  sale  or  in  the  property  which  is  go- 
ing to  be  sold  at  public  outcry,  either  at  private  auction  or 
judicial  sale,  his  right  to  become  a  bidder  at  the  sale  is  well 
recognized  by  numerous  decisions  of  this  court  as  well  as  of 
other  courts  in  this  country,  provided  the  sale  is  not  under 
his  control:  See,  in  this  connection,  Freeman  v.  Cooper,  14  Ga. 
238;  White  v.  Crew,  16  Ga.  416;  Buckncr  v.  Chambliss,  30  Ga. 
652;  Kilgo  v.  Castleberry,  38  Ga.  512,  95  Am.  Dec.  406; 
Kearney  v.  Taylor,  15  How.  494;  Eichards  v.  Holmes,  18  How. 
143;  Pewabic  Min.  Co.  v.  Mason,  145  U.  S.  349;  Blossom  v. 
Euilroad  Co.,  3  Wall.  196;  Smith  v.  Black,  115  U.  S.  308;  Allen 
V.  Gillette,  127  U.  S.  589;  Baird  v.  Baird,  1  Dev.  &  B.  Eq.  524, 
31  Am.  Dec.  399;  Gulick  v.  Webb,  41  Neb.  706,  43  Am.  St. 
Rep.  720;  Phippen  v.  Stickney,  3  Met.  384;  Pennsylvania  Trans. 
Co.'s  Appeal,  101  Pa.  St.  576;  Thames  v.  Miller,  2  Woods,  564; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587. 

Such  being  the  right  of  one  who  is  interested  in  the  property 
sold  or  in  the  proceeds  of  the  sale,  who  is  himself  not  conduct- 
ing the  sale  and  who  has  not  such  control  over  the  sale  as  that 
he  can  make  a  binding  agreement  with  a  bidder  that  he  will  not 
be  held  responsible  for  his  bid,  it  cannot  be  a  fraud  for  such  per- 
son to  employ  one  to  bid  at  a  sale  in  his  behalf,  even  though 
the  fact  that  the  bidder  is  bidding  in  behalf  of  one  interested  in 
the  ®*  property  is  not  disclosed  to  the  other  bidders.  The  law 
charges  everyone  who  attends  an  auction  sale,  no  matter  what 
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its  character,  whether  resulting  from  a  private  agreement  or 
irom  a  judgment  of  a  court,  that  anyone  interested  in  the  pro- 
-ceeds  of  the  sale  or  in  the  property  and  who  has  no  absolute  con- 
trol over  the  sale  may  become  a  competitor  with  any  other  per- 
:8on  at  the  sale  and  bid  for  the  property,  and  such  a  person  is 
binder  no  obligation  to  disclose  to  others  his  intention  to  bid; 
«nd  therefore  the  employment  by  such  a  person  of  another  to 
bid  in  his  behalf,  without  disclosing  that  he  is  representing  the 
person  so  interested,  could  not  in  any  sense  be  a  fraud  upon 
other  bidders.  It  is  true  that  the  law  prohibits  certain  persons 
irom  acting  as  agents  of  such  a  person.  A  sheriff  cannot  become 
a  bidder  at  his  own  sale  as  agent  for  another:  Harrison  v.  Mc- 
Henry,  9  Ga.  164,  52  Am.  Dec.  435;  Coleman  v.  Maclean,  101 
•Oa.  303.  Though  it  has  been  held  that  a  sheriff  acting  as  auc- 
i;ioneer  at  an  administrator's  sale  may  make  one  bid  for  a  person 
interested  in  the  property  to  be  sold,  if  he  discloses  the  fact 
that  he  is  bidding  for  another,  and  if  his  authority  is  limited 
i;o  making  one  bid  and  he  have  no  discretion  to  do  otherwise: 
James  v.  Kelley,  107  Ga.  446,  73  Am.  St.  Eep.  135. 

The  matter  may  thus  be  summed  up:  If  a  person  who  has 
such  control  of  an  auction  sale  that  he  of  his  own  volition  can 
release  a  bidder  from  all  responsibility  for  his  bid  employs  an- 
other upon  an  understanding  of  that  character  to  bid  at  the 
sale  without  disclosing  for  whom  he  is  bidding,  for  the  purpose 
of  preventing  the  property  from  selling  at  a  sacriJ&ce  or  for  the 
purpose  of  making  the  same  bring  more  than  its  actual  value, 
the  bidding  by  one  or  more  persons  under  such  employment  is 
«uch  a  fraud  upon  the  real  bidders  that  the  sale  will  be  declared 
void  at  their  instance.  The  only  lawfiil  way  in  which  such  a 
person  can  prevent  a  sacrifice  of  the  property  sold  is  to  fix  a 
minimum  price,  of  which  public  notice  shall  be  given,  or  make 
public  the  fact  that  he,  either  by  himself  or  by  others,  will  be  a 
l)idder  at  the  sale.  On  the  other  hand,  the  mere  fact  that  the 
person  is  interested  in  the  property  to  be  sold  or  in  the  proceeds 
■of  the  sale  will  not  preclude  him  from  either  bidding  himself 
-■or  from  procuring  another  to  bid,  either  openly  or  secretly,  in 
his  behalf,  without  regard  to  what  the  agreement  may  be  with 
®*  such  bidder,  if  the  one  employing  such  bidder  has  not  him- 
self such  control  of  the  sale  that  he  could  absolutely  release  the 
bidder  from  all  responsibility  growing  out  of  his  having  partici- 
pated in  the  sale  in  that  capacity.  Applying  the  principles 
above  announced  to  the  facts  of  the  present  case,  Mr.  Oweois  was 
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in  no  sense  a  puffer,  and  the  sale  was  not  for  any  reason  set  up 
by  the  plaintiff  in  error  invalid. 
Judgment  affirmed. 

All  the  justices  concurring. 


AUCTIONS.— THE  EMPLOYMENT  OP  PUFFERS  by  owners 
eellinsr  at  auction  with  a  view  to  raise  the  price  on  bona  fide  bid- 
ders is  a  fraud  upon  them,  and  the  sale  may  be  avoided  at  the 
option  of  the  purchaser:  Flannery  v.  Jones,  180  Pa.  St.  338,  57 
Am.  St.  Kep.  648.  However,  it  is  competent  for  a  seller  at  a  pub- 
lic sale  to  lix  a  minimum  price,  or  to  reserve  to  himself  the  right  to 
bid,  or  to  employ  another  to  bid  for  him,  though  he  must  give  fair 
notice  of  that  fact:  Miller  v.  Bayiiard,  2  Houst.  559,  S3  Am.  Dec. 
16S.  See,  further,  the  monographic  note  to  Thomas  v.  Kerr,  96  Am. 
Dec.  266-268. 


HUNTRESS  V.  ANDBESOIT. 

[110  Georgia,  427.] 

HOMESTEADS— CONVEYANCE  OF.— A  deed  executed  by 
the  head  of  the  family  pending  the  continuance  of  the  homestead 
estate  and  purporting  to  convey  the  reversionary  Interest  in  the 
property  therein  embraced  is  valid  and  effective. 

Anderson,  Felder  &  Davis  and  W.  0.  Mitchell,  for  the  plain- 
tiff. 

Horace  &  Holden,  for  the  defendant. 

*28  LUMPKIN,  P.  J.  This  case  was  submitted  to  the  trial 
judge  upon  an  agreed  statement  of  facts,  in  view  of  which  its 
determination  depended  entirely  upon  the  question  of  law  dealt 
with  in  the  headnote.  If  the  proposition  there  stated  is  sound, 
the  decision  excepted  to  was  wrong.  The  homestead  under  con- 
sideration was  set  apart  under  the  constitution  of  1868,  which 
provided,  in  substance,  that  no  court  or  ministerial  officer 
should  have  authority  to  enforce  against  exempted  property  any 
execution  or  other  process,  so  long  as  the  homestead  estate 
should  continue  to  exist.  A  similar  provision  appears  in  our 
present  constitution.  This  court,  in  view  of  this  constitutional 
provision,  held  in  Jolly  v.  Lofton,  61  Ga.  154,  that,  "pending 
the  existence  of  a  homestead,  the  reversionary  interest  of  the 
person  from  whose  property  it  was  set  apart  is  not  subject  to 
levy  and  sale."  The  decision  in  that  case  has  been  frequently 
followed.      in  Stephenson  v.  Eberhart,  79  Ga.  119,  120,  Hall, 
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justice,  said:  "It  is  needless  to  enlarge  upon  the  reasons  for  pre- 
venting the  interference  by  creditors  with  the  property  upon 
which  a  homestead  is  charged.  Among  others,  it  is  evident  that 
the  power  to  levy  and  sell  the  estate  under  execution  could  not 
he  permitted  without  manifest  injustice,  both  to  the  owner  of 
the  property  and  to  his  creditors,  as  the  uncertainty  of  the  dura- 
tion of  that  homestead  would  so  depreciate  the  value  of  the  es- 
tate as  would  lead  inevitably  to  its  sacrifice."  There  is,  however, 
in  the  constitution  of  1868,  no  restriction  whatever  upon  the 
right  or  power  of  one  in  whose  land  a  homestead  has  fbeen  set 
apart  to  sell  his  "reversionary  interest"  in  the  property.  In  this 
respect  that  constitution  differs  from  the  constitution  of  1877, 
which  in  distinct  terms  declares  that  a  debtor  who  has  had  prop- 
erty exempted  under  its  provisions  shall  not,  after  the  home- 
stead is  set  apart,  "alienate  or  encumber  the  property  so  ex- 
empted, but  it  may  be  sold  by  the  debtor  and  his  wife,  if  any, 
jointly,  with  the  sanction  of  the  judge  of  the  superior  court  of 
^^  the  county  where  the  debtor  resides  or  the  land  is  situated, 
the  proceeds  to  be  reinvested  upon  the  same  uses":  Civ.  Code, 
Bee.  5914.  It  would  seem  that  at  least  one  purpose  of  this  pro- 
vision in  our  present  fundamental  law  was  to  prevent  the  head 
of  a  family  from  alienating  his  "reversionary  interest"  in  the 
exempted  property,  in  order  that  the  right  and  privilege  of  a 
sale  and  reinvestment  under  judicial  sanction  might  be  pre- 
served intact;  for,  manifestly,  the  same  would  be  lost  in  a  case 
where  the  head  of  a  family  had  sold  and  conveyed  to  another 
that  "reversionary  interest."  But,  as  above  pointed  out,  there 
is  nothing  in  the  constitution  of  1868  indicating  such  a  policy. 
Why,  then,  could  not  a  debtor  who  obtained  a  homestead  under 
the  provisions  of  that  constitution,  w^hich  did  not  provide  for  or 
contemplate  a  sale  of  the  homestead  property  with  a  view  to  re- 
investment, voluntarily  sell,  if  he  chose  to  do  so,  his  "reversion- 
ary interest"  in  the  exempted  property?  No  reason  occurs  to 
us  why  this  could  not  be  done;  for,  on  principle,  every  man  hag 
a  right  to  dispose  of  any  interest  he  may  have  in  property,  un- 
less expressly  by  law  restricted  in  the  exercise  of  this  privilege. 
If,  therefore,  we  are  not  precluded  by  some  previous  decision  of 
this  court  which  is  binding  as  authority,  the  question  in  hand 
should  be  determined  accordingly. 

Three  decisions  of  this  court  were  relied  on  by  counsel  for  the 
defendant  in  error  to  support  the  proposition  that  a  deed  exe- 
cuted by  the  head  of  a  family  pending  the  continuance  of  the 
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homestead  estate  and  purporting  to  convey  the  property  therein 
embraced  is  an  absolute  nullity,  passing  nothing  to  the  grantee. 
The  first  is  that  of  Hall  v.  Matthews,  G8  Ga.  490.  In  that  case 
Hall,  the  head  of  a  family,  as  an  individual  executed  a  deed 
purporting  to  convey  the  entire  interest  in  land  covered  by  a 
homestead.  The  grantees  named  in  this  deed  brought  against 
him  an  action  of  ejectment.  All  that  this  court  really  decided 
was,  they  could  not  recover  possession,  for  the  reason  that  to 
eject  the  head  of  the  family  pending  the  homestead  estate  would 
destroy  the  full  enjoyment  of  the  homestead  by  the  beneficiaries 
thereof.  It  is  true  that  in  the  headnote  it  is  stated  that  the  deed 
"carried  no  title  to  the  purchaser";  and  in  the  opinion  Chief 
Justice  Jackson  remarked  that  the  title  did  not  pass  out  of  the 
**®  head  of  the  family,  and  that  no  recovery  could  be  had 
against  him  individually.  These  expressions  must,  however,  be 
understood  in  the  light  of  the  facts  to  which  they  related,  and 
therefore  the  effect  of  the  decision  merely  was  that  the  convey- 
ance excuted  by  Hall  was  ineffectual  to  pass  title  to  the  home- 
fitead  estate  or  in  any  manner  interfere  with  the  enjoyment  of 
the  same  by  the  family  of  the  grantor.  In  that  case  no  question 
was  made  as  to  whether  the  deed  would  operate  to  pass  HalPa 
"reversionary  interest"  in  the  land,  nor  did  the  court  under- 
take to  pass  upon  that  point.  See,  in  this  connection,  what  was 
said  as  regards  this  case  in  Towns  v.  Mathews,  91  Ga.  549. 

The  next  of  the  three  decisions  above  mentioned  is  that  ren- 
dered in  Hart  v.  Evans,  80  Ga.  330,  wherein  it  appeared  that 
the  head  of  a  family,  Evans,  and  his  wife  undertook  by  their 
joint  deed,  pending  the  continuance  of  the  homestead,  to  convey 
absolutely  a  portion  of  the  exempted  land,  they,  however,  re- 
maining in  possession  of  the  same.  Hart,  a  judgment  creditor 
of  Evans,  caused  the  land  described  in  this  deed  to  be  levied  on, 
and  the  wife  interposed  a  claim,  which  was  sustained.  The 
theory  of  the  plaintiff  in  execution  was  that  the  effect  of  the 
deed  executed  by  Evans  and  his  wife  was  to  terminate  the  home- 
stead as  to  the  land  sought  to  be  conveyed,  thus  rendering  the 
eame  subject  to  levy  and  sale.  Upon  these  facts  this  court  held 
that  this  theory  was  erroneous;  but,  so  far  as  relates  to  our  pres- 
ent question,  the  decision  went  no  further.  In  discussing  the 
effect  of  that  deed.  Chief  Justice  Bleckley  referred  to  it  as  a 
"nullity."  But,  as  above  remarked  with  reference  to  the  case 
of  Hall  V.  Matthews,  68  Ga.  490,  this  expression  was  doubtless 
intended  merely  to  convey  the  idea  that  the  deed  of  Evans  and 
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his  wife  was  a  nullity  only  in  so  far  as  its  effect  upon  the  home- 
stead estate  was  concerned;  for  there  was,  in  Hart  v.  Evans,  80 
Oa.  330,  no  question  raised  as  to  the  effect  this  deed  niijht 
have  in  passing  Evans'  "reversionary  interest"  in  the  land. 

The  remaining  one  of  the  three  decisions  relied  on  hy  coun- 
sel for  the  defendant  in  error  is  that  of  Love  v.  Anderson,  89 
(ra.  G12,  It  was  in  that  case  definitely  ruled  that  a  deed  exe- 
cuted hy  the  head  of  a  family  pending  the  continuance  of  a 
homestead  set  apart  under  the  constitution  of  1868  was  inef- 
fectual to  pass  the  *^^  grantor's  "reversionary  interest"  in  the 
exempted  property.  Accordingly,  if  the  decision  last  referred 
to  were  binding  upon  us  as  authority,  it  would  constrain  us  to 
affirm  the  judgment  now  under  review.  That  decision  is  not, 
however,  to  be  treated  as  authoritative,  for  the  reason  that  it 
was  rendered  by  two  justices  only;  and  if  the  views  above  pre- 
sented are  correct,  the  ruling  in  Love  v.  Anderson,  89  Ga.  612, 
ehould  not  be  followed.  In  a  later  case,  that  of  Blacker  v.  Dun- 
lop,  93  Ga.  819,  where  the  homestead  under  consideration  was 
one  set  apart  in  1873,  the  present  question  was  left  open,  this 
court  declining  to  decide  anything  more  than  that  a  deed  of  this 
character  could  not  be  asserted  against  the  homestead  right  so 
long  as  the  homestead  continued  in  existence. 

The  homestead  with  which  we  are  now  dealing  was  set  apart 
August  31, 1877,  which  was  prior  to  the  ratification  of  our  pres- 
ent constitution.  The  act  of  1876,  "to  amend  the  homestead 
laws  of  the  state  of  Georgia,"  approved  February  ^6th  of  that 
year  (Acta  1876,  p.  48),  was  of  force  when  this  homestead  was 
applied  for.  But  the  provisions  of  that  act  as  to  sales  of  home- 
stead property  for  the  purpose  of  reinvestment  were  permis- 
sive only,  and  there  is  nothing  in  the  act  restricting  the  right 
of  the  head  of  a  family  to  dispose  of  his  "reversionary  interest" 
in  the  property  so  set  apart.  In  this  connection,  it  may  fur- 
ther be  observed  that  the  paragraph  of  the  present  constitution 
which  is  now  embraced  in  section  5920  of  the  Civil  Code  obvi- 
ously has  no  bearing  upon  the  case  in  hand.  It  merely  de- 
clares that:  'Tarties  who  have  taken  a  homestead  of  realty 
under  the  constitution  of  1868  shall  have  the  right  to  sell  said 
homestead  and  reinvest  the  same  by  order  of  the  judge  of  the 
superior  courts  of  this  state." 

Judgment  reversed. 

AH  the  justices  concurring. 
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HOMESTEAD.— THE  CONVEYANCE  of  a  homestead  by  the 
husband  is  a  good  conveyance  of  the  reversionary  interest  in  the 
property  after  the  homestead  riylit  ceases:  See  the  monographic 
note  to  Alt  Y.  Banholzer,  12  Am.  St.  Rep.  684  Compare  McKemcIe^ 
V.  Shows,  70  Miss.  388,  35  Am.  St.  Kep.  654. 


REESE  V.  WORSHAM. 

[110  Georgia,  449.] 

SURETYSHIP-FORTHCOMING  BONDS.-If  a  claimant  of 
personalty  levied  upon  is  allowed  to  retain  possession  thereof  upon 
giving  the  oflBcer  a  bond  with  surety  conditioned  "to  have  the  said 
described  personal  property  forthcoming  to  answer  the  final  judg- 
ment of  the  court,"  and  the  property  is  subsequently  found  liable, 
the  principal  and  surety  are  liable  if  they  fail  to  comply  with  the  con- 
ditions of  suck  bond,  and  are  not  relieved  therefrom  by  afterward 
<ielivering  the  property  to  the  officer  upon  a  regular  forthcoming 
liond  given  in  another  case  arising  upon  the  levy  of  a  junior  execu- 
tion, and  the  fact  that  the  plaintiff  in  the  senior  execution,  after  ob- 
taining judgment  on  the  first  bond,  does  not  seek  to  have  the  pro- 
ceeds of  the  property  sold  under  the  junior  execution  applied  to 
the  senior  execution,  or  object  to  the  application  made  of  such 
proceeds,  does  not  afford  sufficient  reason  for  discharging  such 
surety  on  the  trial  of  an  appeal  of  a  judgment  against  his  princi- 
pal and  himself  on  the  bond. 

H.  Polhill,  for  the  plaintiffs  in  error. 

E.  P.  Johnston  and  J.  R.  L.  Smith,  for  the  defendant  in 
error. 

***  COBB,  J.  Mrs.  Lancaster  (now  Mrs.  Reese)  gave  to 
Worsham  &  Co.  a  mortgage  upon  certain  personal  property. 
The  debt  secured  by  this  mortgage  not  having  been  paid  when 
due,  a  foreclosure  was  had,  on  which  execution  was  issued  and 
levied  upon  certain  of  the  property  embraced  in  the  mortgage. 
Mrs.  Reese,  as  guardian,  interposed  a  claim  to  the  property  lev- 
ied ■***  on,  and  executed  a  bond  with  J.  W.  Hart  as  security, 
conditioned  "to  have  the  said  described  personal  property  forth- 
coming to  answer  the  final  judgment  of  the  court  in  said  case 
and  pay  the  final  condemnation  money  as  provided  by  the  stat- 
ute.** The  claim  case  proceeded  to  trial,  and  resulted  in  a  ver- 
dict and  judgment  subjecting  the  property  to  the  payment  of 
the  mortgage  execution.  The  levying  officer  duly  advertised  the 
property  for  sale,  and  gave  personal  notice  to  Mrs.  Reese  and  to 
Hart  of  the  time  and  place  of  sale.    Mrs.  Reese  did  not  pro> 
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duce  the  property  on  the  day  of  sale,  and  Worsham  &  Co. 
brought  suit  in  the  justice's  court  for  a  breach  of  the  bond. 
This  suit  was  appealed  to  the  superior  court,  and  on  the  trial  of 
the  appeal  it  appeared  that,  subsequently  to  the  execution  of 
the  Worsham  mortgage,  Sirs.  Reese  had  executed  to  one  Eyals 
a  mortgage  on  the  same  property  as  that  described  in  the  Wor- 
sham mortgage.  This  mortgage  had  also  been  foreclosed  and 
execution  issued  and  levied  upon  the  property  after  the  date  of 
the  execution  on  the  Worsham  mortgage.  To  this  levy  Mrs. 
Eeese,  as  guardian,  also  interposed  a  claim,  and  gave  a  forth- 
coming bond.  On  the  -trial  of  this  claim  case  the  property  was 
found  subject.  The  levying  officer  advertised  the  property  for 
sale,  which  was  to  take  place  one  month  later  than  the  day  on 
which  the  property  was  advertised  to  be  sold  under  the  Wor- 
sham execution.  Mrs.  Reese  produced  the  property  to  be  sold 
under  the  Ryals  execution,  and  it  was  sold  and  the  proceeds  of 
the  sale  applied  to  that  execution.  On  the  same  day  that  this 
sale  took  place,  Worsham  &  Co.  recovered  in  the  justice's 
court  a  verdict  against  Mrs.  Reese  and  Hart  as  security  for  a 
breach  of  the  bond.  Mrs.  Reese  contended  that,  under  the  facts 
above  detailed,  judgment  ought  to  be  rendered  in  favor  of  the 
defendants.  Hart  filed  a  separate  plea  setting  up  that  the 
conduct  of  the  plaintiffs  and  their  attorney  had  been  such  as  to 
increase  his  risk  and  expose  him  to  greater  liability,  in  that 
he  (Hart)  had  notified  the  officer  conducting  the  sale  under  the 
Ryals  execution  to  apply  the  proceeds  to  the  senior  execution  of 
Worsham  &  Co.,  but  that  the  officer,  under  the  advice  of  coun- 
sel for  Worsham  &  Co.,  had  applied  the  proceeds  of  the  sale 
to  the  Ryals  execution.  On  the  trial  Hart  offered  to  '^^ 
prove  by  the  officer  who  conducted  the  sale  that  counsel  for 
defendants  had  instructed  him  to  apply  the  fund  in  his  hands 
to  the  Worsham  execution,  and  that  the  officer  thereupon  con- 
sulted with  counsel  for  the  plaintiffs,  and  he  did  not  object  to 
the  appropriation  of  the  money  to  the  Ryals  execution,  stating 
that  he  had  proceeded  on  the  bond  and  obtained  judgment 
against  the  defendants.  This  evidence  was  objected  to  by  the 
plaintiffs,  on  the  ground  that  at  the  time  plaintiffs'  attorney 
made  the  statement  above  referred  to  there  had  already  been  a 
breach  of  the  bond  and  judgment  recovered  thereon  in  the  jus- 
tice's court  by  the  plaintiffs,  and  on  the  further  ground  that  the 
evidence  was  irrelevant  and  immaterial.  The  objection  was  sus- 
tained and  the  evidence  rejected.  After  the  evidence  was  all 
in,  the  court  directed  the  jury  to  return  a  verdict  finding  in 
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favor  of  the  plaintiffs.  The  defendants  thereupon  excepted, 
assigning  as  error  the  direction  of  the  verdict  and  the  refusal 
to  admit  the  evidence  above  referred  to, 

1.  The  bond  sued  on  in  the  present  case  was  not  void.  It  is 
true  it  is  not  a  statutory  forthcoming  bond;  for  the  statute  re- 
quires that  such  a  bond  shall  he  conditioned  "for  the  delivery 
of  [the]  property  at  the  time  and  place  of  sale":  Civ.  Code, 
sec.  4614.  Indeed,  the  bond  sued  on  was  not  a  statutory  bond  at 
all.  There  is  no  provision  of  law  allowing  a  claimant  of  prop- 
erty to  retain  possession  thereof  upon  the  execution  of  such  a 
bond.  The  levying  officer  may  be  liable  in  damages  for  his 
failure  to  take  a  regular  forthcoming  bond,  but,  as  between  the 
obligor  and  her  surety  and  the  plaintiff  in  execution,  the  bond 
actually  executed  was  a  good  contract  and  enforceable  as  such. 
If,  therefore,  there  has  been  a  breach  of  the  contract,  the  de- 
fendant in  execution  is  liable  to  the  plaintiffs  in  execution  for 
whatever  damages  they  have  sustained  by  reason  thereof. 

There  is  nothing  in  the  above  views  to  conflict  with  the  de- 
cision in  King  v.  Castlen,  91  Ga.  488.  When  read  in  the  light 
of  its  facts,  that  case  simply  rules  that  parol  promises  made  by 
the  sheriff  to  a  claimant,  bath  before  and  after  he  had  executed 
a  perfect  statutory  forthcoming  bond,  that  he  (the  sheriff) 
would  sell  the  property,  which  was  heavy  and  expensive  to 
transport,  where  it  was  situated,  instead  of  at  the  courthouse 
door,  were  ^^^  void.  Any  language  in  the  headnote  or  opin- 
ion which  would  indicate  any  other  ruling  is  purely  obiter.  The 
bond  sued  on  in  the  present  case  was  not  a  forthcoming  bond  at 
all,  nor  was  there  any  effort  to  vary  the  terms  of  the  same  by 
any  parol  promise  of  the  levying  officer;  and  consequently  the 
principle  of  the  decision  referred  to  can  have  no  application 
whatever.  Mrs.  Eeese  contracted  "to  have  the  said  described 
personal  property  forthcoming  to  answer  the  final  judgment 
of  the  court."  This  she  failed  to  do  when,  after  notice,  she 
omitted  to  have  the  property  forthcoming,  to  be  sold  in  satis- 
faction of  the  claim  of  plaintiffs:  See  Brumby  v.  Barnard,  60 
Ga.  292.  That  she  sun^endered  it  in  obedience  to  a  regular 
forthcoming  bond  subsequently  given  by  her  when  she  filed  a 
claim  to  the  levy  of  an  execution  junior  to  the  one  under  which 
the  first  claim  wels  filed  will  not  relieve  her  from  liability  on  her 
contract  with  plaintiffs. 

2.  There  having  been  a  breach  of  the  contract,  the  plaintiff  in 
execution  had  a  right  either  to  proceed  against  the  defendant 
in  execution  and  her  surety  for  a  breach  of  the  contract,  or  to 
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have  the  property  sold,  if  he  could  find  it,  in  satisfaction  of  his 
mortgage  lien:  Chesapeake  Guano  Co.  v.  Wilder,  85  Ga.  550, 
652.  It  was,  therefore,  no  concern  of  the  surety  that  the  plain- 
tiff in  execution  elected  to  pursue  the  first  remedy.  The  surety 
contends,  however,  that  the  evidence  rejected  set  forth  facts 
which  showed  that  by  the  act  of  the  plaintiff  in  execution  his 
risk  had  been  increased  and  he  had  been  exposed  to  greater 
liability,  within  the  meaning  of  section  2972  of  the  Civil  Code. 
Conceding  that  a  positive  direction  by  the  plaintiff  in  execution 
to  the  officer  to  apply  the  proceeds  of  the  sale  to  the  junior 
rather  than  to  the  senior  execution  would  be  such  an  act  as 
would  increase  the  risk  of  the  surety  or  expose  him  to  greater 
liability  within  the  meaning  of  that  section,  we  do  not  think  the 
evidence  rejected,  properly  construed,  warrants  the  conclusion 
that  the  plaintiff  in  execution  or  his  attorney  did  this.  The 
evidence  was,  that  counsel  for  the  plaintiff  in  execution  did  not 
object  to  the  appropriation  of  the  money  to  the  junior  execu- 
tion, saying  that  he  had  proceeded  on  the  bond  and  obtained 
judgment.  In  other  words,  his  position  was  that  he  had  elected 
his  remedy,  ^^^  that  is,  to  sue  on  the  bond,  had  obtained  judg- 
ment, and  was  content  to  rely  on  his  ability  to  enforce  the  judg- 
ment. Occupying  this  position,  it,  of  course,  made  no  differ- 
ence to  him  what  disposition  was  made  of  the  money  which 
arose  from  the  sale  of  the  property.  There  was  no  error  in 
directing  a  verdict  in  favor  of  the  plaintiffs. 
Judgment  affirmed. 

All  the  justices  concurring. 


FORTHCOMING  BONDS.— ON  THE  LIABILITY  OP  SURE- 
TIES  on  forthcoming  bonds,  see  the  recent  cases  of  Troy  v.  Hog- 
eis.  116  Ala.  255,  67  Am.  St.  Ilep.  110;  Ayres  etc.  Co.  v.  Dorsey 
Produce  Co.,  101  Iowa,  141,  63  Am.  St  Rep.  376;  WUIJ*  T.  CBiown- 
lug,  90  Tex.  617,  58  Am.  St  Rep.  842. 
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TEASLEY  V.  BRADLEY. 
[110  Georgia,  497.] 

LIMITATION  OF  ACTIONS^FACTORS  AND    AGENTS.^ 

A  factor  in  possession  of  funds  belonging  to  his  principal,  wheifc 
tliere  is  nothing  in  the  conti-act  or  the  custom  of  the  place  requir- 
ing that  the  funds  should  be  paid  over  any  particular  time,  can- 
not set  up  title  to  stich  funds  without  notice  to  the  principal  that 
he  no  longer  holds  them  for  his  benefit.  The  statute  of  limitation* 
does  not  begin  to  run  In  his  favor  uatil  such  notice,  or  until  therfr 
has  been  a  demand  and  refusal  to  pay,  or  an  account  rendered; 
accompanied  by  an  offer  to  settle. 

LIMITATION  OF  ACTIONS- FACTORS  AND  AGENTS.— ir 
one  person  receives  money  from  another  from  time  to  time,  to  in- 
vt'st  and  collect  the  principal  or  interest,  and  reinvest  tlie  money 
from  time  to  time  for  the  benefit  of  such  other,  and  it  is  con- 
templated by  the  agreement  between  the  parties  that  the  persoa 
receiving  the  money  shall  use  it  for  the  benefit  of  such  other,  aud 
there  Is  no  time  specified  when  the  money  la  to  be  returned,  sucli 
person  holds  the  fund  subject  tx)  the  demand  of  the  other,  and  no 
limitation*  runs  against  the  person  owning  the  fund  in  favor  of 
the  person  collecting  it  until  there  has  been  a  demand  and  refusal, 
or  such  a  lapse  of  time  that  the  law  presumes  a  demand  and 
refusal,  or  until  an  account  has  been  rendered,  accompanied  by 
an  offer  to  settle,  or  the  one  in  possession  has  notified  the  owner 
that  he  no  longer  holds  the  fund  as  the  owner's,  but  claims  titlft 
to  it  himself, 

LI]MITATION  OF  ACTIONS.— Trustees   In   technical   trust* 
fnnnot,  during  the  continuance  of  the  trust,  plead  the  statute  of' 
limitations  against  the  claim  of  the  cestui  que  trust. 

LIMITATION  OF  ACTIONS— AGENCY.— If   an    agent  is  ap- 
pointed for  the  sole  purpose  of  collecting  and  paying  over  money, 
the  statute  of  limitations  begins  to  run  in  favor  of  the  agent  from 
the  time  that  the  fact  that  the  collection  has  been  made  came  t<x 
the  knowledge  of  the  principal. 

LIMITATIONS— LOANS.— Money  loaned  with  no  agreement 
as  to  the  time  of  repayment  is  due  immediately,  and  the  statute- 
of  limitations  begins  to  run  at  once  in  favor  of  the  borrower. 

PLEADING— DEMURRER.— A  complaint  setting  forth  » 
legal  cause  of  action,  though  using  words  and  terms  appropriate 
to  an  equitable  proceeding,  In  so  far  as  it  does  not  seek  any  ex- 
traordinary relief,  is  not  demurrable  on  the  ground  that  plaintiff 
has  an  adequate  remedy  at  law. 

ESTOPPEIv— ESTATES  OF  DECEDENTS.— One  who  ha» 
possession  of  the  estate  of  a  decedent  without  administration,  and: 
with  the  acquiescence  of  the  heir  at  law  upon  an  agreement  with? 
the  latter  to  manage  and  invest  the  estate  for  him,  is  accountable- 
directly  to  him,  and  cannot  defeat  a  suit  brought  against  him  by 
such  heir  by  claiming  that  the  right  of  action  is  In  the  adminis- 
trator of  the  decedent. 

EVIDENCE.— ADMISSIONS  OF  LIABILITY  contained  in  an. 
offer  of  settlement  brought  about  by  a  demand  therefor  are  not 
Inadmissible  on  the  ground  that  they  were  made  with  a  view  to- 
a  compromise,  if  there  is  nothing  to  show  that  any  effort  bas  ever 
been  made  to  compromise. 
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EVIDENCE-CALCULATION  OF  ACCOUNT  MADE  BY 
THIRD  PERSON.— In  an  action  for  an  account  and  settlement,  a 
paper  embracing  a  calculation  of  such  account  made  by  a  third 
person,  and  with  the  maldiig  of  which  the  defendant  had  nothing 
to  do,  is  not  admissible  in  evidence  against  the  latter. 

TRIAL^INSTRUCTIONS.— If,  in  an  action  for  an  account 
and  settlement,  the  defendant  pleads  payment,  and  introduces  evi- 
dence in  support  of  such  defense,  the  failure  of  the  court  to  in- 
struct the  jury  thereon  is  error. 

TRUSTS  AND  TRUSTEES— I-IABILITY  FOR  PROFITS— A 
trustee  is  liable  for  all  profits  made  on  the  trust  funds  in  his  hands, 
and  evidence  is  admissible  to  show  that  he  loaned  such  trust  funds 
at  a  usurious  rate  of  interest. 

A.  G.  Mc Curry  and  T.  W.  Teasley,  for  the  plaintiff  in  error. 

J.  N".  Worley,  0.  C.  Brown,  and  W.  L.  Hodges,  for  the  de- 
fendants in  error. 

49»  COBB,  J.  On  February  17,  1898,  Laura  Sadler  brought 
suit  against  Isham  A.  Teasley,  alleging  in  her  petition,  sub- 
stantially, the  following:  Plaintiff,  Cyntha,  Martha,  and  Mary 
Sadler  were  the  children  of  James  and  Priscilla  Sadler.  Mar- 
tha married  the  defendant.  Their  mother  having  died,  their 
father  married  a  rich  widow,  and  in  1863  moved  to  her  home 
and  left  his  plantation,  and  personalty  thereon,  under  the  con- 
trol and  management  of  defendant,  with  the  understanding 
that  he  was  to  manage  the  same  for  the  benefit  of  those  inter- 
ested. On  April  16,  1866,  James  Sadler,  in  consideration  of 
love  and  affection,  conveyed  the  plantation,  consisting  of  three 
hundred  and  eleven  acres,  to  plaintiff,  Cyntha,  and  Martha. 
Plaintiff  and  Cyntha  lived  with  defendant  on  the  place  until 
1874,  when  Cyntha  died,  leaving  her  estate  "in  the  custody  and 
control"  of  defendant.  Plaintiff  at  the  solicitation  of  defend- 
ant lived  in  his  family  from  the  date  of  his  marriage  until  a 
recent  date,  a  period  of  forty-four  years,  during  all  that  time 
performing  labor,  manual  and  otherwise,  in  and  about  the 
household,  and  living  meanwhile  in  a  most  frugal  manner. 
Plaintiff  trusted  defendant  with  the  absolute  control  and  man- 
agement of  all  her  property,  and  turned  over  to  him  during  the 
years  1869,  1872,  1874,  and  1877  sums  of  money  aggregating 
seventeen  hundred  dollars  upon  his  statement  that  he  would 
take  the  money  and  loan  it  at  a  good  rate  of  interest;  and  in 
like  manner  for  a  like  purpose  plaintiff  turned  over  to  defend- 
ant three  hundred  dollars  in  1873;  all  of  which  he  received  in 
trust  for  *****  plaintiff,  stating  that  he  would  render  a  just  and 
true  account  when  called  upon,  which  he  has  failed  to  do.     De- 
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fendant  had  control  of  two  places  in  which  plaintiff  was  inter- 
ested, and  from  one  of  these,  in  which  she  inherited  an  interest 
from  her  father,  collected  in  1873  and  1873  rent  belonging  to 
plaintiff  amounting  to  fifteen  dollars  each  year,  and  from  1874 
to  1876,  inclusive,  he  collected  twenty-five  dollars  per  year,  and 
from  the  other  place  he  collected  plaintiff's  interest  in  the  rents 
from  1873  to  1897,  inclusive,  amounting  to  one  hundred  dol- 
lars per  year,  he  having  agreed  to  manage  the  farms,  collect 
the  rents,  hold  them  in  trust  for  the  parties  interested,  and 
render  a  just  and  true  account  when  demanded,  which  he  has 
failed  to  do.  Defendant  has  loaned  the  different  sums  belong- 
ing to  plaintiff  at  a  high  rate  of  interest  and  collected  the  same. 
In  August,  1897,  plaintiff  demanded  of  defendant  that  he  pay 
over  to  her  the  amount  due  her,  which  he  refused  to  do.  The 
prayer  of  the  petition  was  for  an  accounting,  and  judgment  in 
favor  of  plaintiff  for  such  an  amount  as  should  be  found  due. 
By  amendment  plaintiff  alleged:  Defendant  was  her  continuous 
general  agent  to  invest,  keep,  control,  and  reinvest  all  funds  and 
property  of  hers  that  went  into  his  possession,  without  account- 
ing to  plaintiff  until  a  demand  was  made.  No  such  demand 
was  made  until  1897.  Plaintiff  "actually  or  constructively  re- 
ceived" her  interest  in  the  estate  of  her  deceased  sister  Cyntha, 
and  afterward  turned  the  same  over  to  defendant  to  be  dealt 
with  in  the  same  manner  as  her  other  property  in  his  hands.  To 
the  petition  and  amendment  the  defendant  filed  demurrers, both 
general  and  special.  The  court  overruled  the  demurrers,  and 
this  is  one  of  the  errors  assigned.  The  answer  of  the  defendant 
denied  all  allegations  seeking  to  charge  him  with  any  liability, 
set  up  the  statute  of  limitations  as  a  defense,  and  alleged  that 
on  a  fair  settlement  it  will  appear  that  he  owes  the  plaintiff 
nothing;  that  the  amount  due  by  plaintiff  for  board,  medical 
attention,  and  other  living  expenses,  all  of  which  were  provided 
by  defendant,  and  other  charges  against  plaintiff  which  were 
paid  by  defendant  at  the  request  of  plaintiff,  would  more  than 
equal  any  daim  that  plaintiff  had  against  him;  that  defendant 
never  occupied  any  trust  relation  to  plaintiff,  and  the  only  re- 
lation existing  between  them  was  that  of  debtor  and  creditor, 
which  arose  ^***  as  each  sum  due  plaintiff  was  collected;  and 
that  the  transactions  between  plaintiff  and  defendant  amounted 
at  most  to  nothing  more  than  either  the  loan  of  money  or  an 
agency  to  collect  and  pay  over.  The  case  coming  on  for  trial, 
at  the  conclusion  of  the  evidence  introduced  by  plaintiff  de- 
fendant made  a  motion,  for  a  nonsuit,  which  the  court  over- 
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ruled,  and  this  is  one  of  the  errors  assigned.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiff.  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  heing  overruled,  he  excepted.  After 
the  writ  of  error  was  sued  out  and  before  the  case  was  called 
here,  the  plaintiff  died  and  the  administrators  on  her  estate 
were  made  parties  in  this  court. 

1.  As  long  as  a  person  who  is  in  possession  of  the  property  of 
another,  using  the  same  for  the  owner's  benefit,  recognizes  the 
latter's  ownership,  no  lapse  of  time  will  bar  the  owner  from  as- 
serting his  title  as  against  the  person  in  possession.  Before  any 
lapse  of  time  will  be  a  bar  to  the  owner  it  must  appear  that  the 
person  in  possession  has  given  notice,  or  there  must  be  circum- 
stances sho^m  which  would  be  equivalent  to  notice,  to  the  owner 
that  the  person  in  possession  claims  adversely  to  him.  In  such 
a  case  the  statute  will  begin  to  run  from  the  date  of  such  notice. 
Until  the  owner  has  such  notice  he  has  the  right  to  treat  the 
possession  of  the  other  person  as  his  own:  Keaton  v.  Green- 
wood, 8  Ga.  97.  This  is  the  principle  at  the  foundation  of  that 
familiar  rule  now  embodied  in  section  3198  of  the  Civil  Code, 
that  "subsisting  trusts,  cognizable  only  in  a  court  of  equity,  are 
not  within  the  ordinary  statutes  of  limitation."  Chancellor  Kent, 
in  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  11  Am.  Dec.  417,  states 
the  same  rule  in  the  following  language:  "The  trusts  intended 
by  the  courts  of  equity  not  to  be  reached  or  affected  by  the 
statute  of  limitations  are  those  technical  and  continuing  trusts 
which  are  not  at  all  cognizable  at  law,  but  fall  within  the  prop- 
er, peculiar,  and  exclusive  jurisdiction  of  this  court."  Al- 
though the  rule  just  stated  is  applicable  in  terms  alone  to  cases 
of  technical  trusts  which  are  cognizable  only  in  a  court  of  equity, 
the  principle  upon  which  it  is  founded  ia  applicable  in  some 
cases  where  a  technical  trust  had  not  been  created;  the  principle 
being  as  above  stated,  that  as  long  as  one  recognizes  that  prop- 
erty in  his  possession  belongs  to  another,  the  latter  has  the  right 
to  treat  ^*^^  the  possession  as  his  own.  The  factor  in  possession 
of  funds  belonging  to  his  principal,  when  there  is  nothing  in 
the  contract  or  the  custom  of  the  place  requiring  that  the  funds 
should  be  paid  over  at  any  particular  time,  cannot  set  up  title 
to  such  funds  without  notice  to  the  principal  that  he  no  longer 
holds  the  same  for  his  benefit,  and  the  statute  of  limitations 
does  not  begin  to  run  in  his  favor  until  such  notice,  or  there  are 
circumstances  equivalent  to  notice,  or  until  there  has  been  a  de- 
mand and  refusal  to  pay,  or  there  has  been  an  account  rendered 
accompanied  by  an  offer  to  settle.     In  England  a  similar  rule 
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has  been  applied  in  the  case  of  bailiffs  and  stewards  who  col- 
lected rents  and  held  the  same  subject  to  the  order  of  their 
principals.  The  rule  was  also  applied  in  cases  of  agents  having 
possession  of  the  funds  of  the  principal,  when,  as  in  the  case  of 
factors,  neither  under  the  contract  nor  the  custom  of  the  trade 
the  money  was  to  be  paid  over  at  any  particular  time.  In  all 
such  cases  the  property  in  the  hands  of  the  factor,  bailiff,  stew- 
ard, or  agent,  as  the  case  may  be,  is  treated  as  the  property  of 
the  principal,  and  the  possession  of  the  agent  is  the  possession 
of  the  principal,  and  no  right  of  action  accrues  in  favor  of  the 
principal  until  a  demand  and  refusal,  or  a  notice,  or,  what  is 
•quivalent  thereto,  that  the  agent  is  holding  adversely,  and  not 
until  the  right  of  action  accrues  does  the  statute  of  limitations 
begin  to  run  in  favor  of  the  agent.  This  rule  is,  in  some  cases, 
subject  to  the  exception  that  after  the  lapse  of  a  reasonable 
time  a  demand  will  be  presumed,  and  the  statute  of  limitations 
will  begin  to  run  from  the  time  such  demand  would  be  pre- 
sumed to  have  been  made:  See,  in  this  connection,  1  Wood's 
Limitation  of  Actions,  2d  ed.,  sec.  123;  2  Perry  on  Trusts,  5th 
ed.,  sec.  863;  Mechem  on  Agency,  sec.  533;  Oliver  v.  Hammond, 
85  Ga.  333,  331;  Patterson  v.  Blanchard,  98  Ga.  518;  27  Am. 
&  Eng.  Ency.  of  Law,  Ist  ed.,  100  et  seq.;  Blount  v.  Beall,  95 
Ga.  182. 

"Where  one  receives  money  from  another  from  time  to  time  to 
invest  and  collect  the  principal  or  interest,  and  reinvest  the 
same  from  time  to  time  for  the  benefit  of  another,  and  it  is 
contemplated  by  the  agreement  between  the  parties  that  the 
person  receiving  the  money  shall  use  the  same  for  the  benefit  of 
the  other,  and  there  is  no  time  specified  when  the  money  is  to 
be  returned,  *^^  such  person  would  hold  the  same  subject  to 
the  demand  of  the  other,  and  no  limitation  would  run  against 
the  person  owning  the  fund  in  favor  of  the  one  who  had  col- 
lected it  until  there  had  been  a  demand  and  refusal,  or  there 
had  been  such  a  lapse  of  time  as  that  the  law  would  presume 
a  demand  and  refusal,  or  until  an  account  had  been  rendered, 
accompanied  by  an  offer  to  settle,  or  the  one  in  possession  noti- 
fied the  owner  that  he  no  longer  held  it  as  the  owner's,  but 
claimed  title  to  it  himself.  Applying  this  rule  to  the  allega- 
tions of  the  present  petition,  there  was  no  error  in  overruling 
the  demurrer,  go  far  as  it  raised  the  point  that  the  plaintiff's 
cause  of  action  was  barred  by  the  statute  of  limitations,  and 
that  the  demand  of  the  plaintiff  had  become  stale.  The 
amendment  to  the  petition  merely  amplified  the  allegations  in 
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the  original  petition,  and  was  therefore  not  subject  to  the  ob- 
jection raised  in  the  demurrer  thereto,  that  it  set  forth  a  new 
and  distinct  cause  of  action.  The  relation  existing  between 
plaintiff  and  defendant  was  not  such  that  a  technical,  subsist- 
ing trust,  cognizable  only  in  a  court  of  equity,  would  result 
therefrom;  and  for  this  reason  the  provisions  of  sections  3141) 
and  3153  of  the  Civil  Code,  requiring  express  trusts  to  be  de- 
clared in  writing,  and  prohibiting  the  creation  of  such  a  trust 
in  favor  of  a  person  sui  juris  who  is  laboring  under  no  dis- 
ability, have  no  application  in  the  present  case.  While  such 
a  trust  was  not  created  and  not  intended  to  be  created  between 
tlie  parties,  the  same  principles,  which  are  at  the  foundation  of 
the  rule  which  prevents  a  trustee  in  a  technical  trust  from 
pleading  the  statute  of  limitations  against  the  claim  of  the 
cestui  que  trust,  would  prevent  an  agent  of  the  character  that 
the  allegations  in  the  petition  make  the  defendant  from  relying 
upon  the  statute  of  limitations  as  a  defense,  until  there  had 
been  an  account  rendered  accompanied  by  offer  to  settle,  a  re- 
fusal upon  demand  to  settle,  an  express  repudiation  of  the 
agency,  or  such  a  change  in  the  relations  between  the  parties 
as  would  be  sufficient  to  put  the  principal  on  notice  that  the 
agency  was  no  longer  recognized.  As  an  instance  in  which 
this  rule  was  applied  where  no  express  trust  existed,  see  Oliver 
V.  Hammond,  85  Ga.  323.  Until  one  or"  the  other  of  these 
contingencies  happened,  the  possession  of  the  defendant  was 
the  possession  of  the  plaintiff,  and  no  limitation  of  '****  time 
would  operate  to  debar  the  latter  from  calling  the  former  to 
account,  with  the  single  exception  that  if  the  nature  of  the 
transactions  was  such  that,  after  the  lapse  of  a  reasonable  time, 
the  law  would  presume  a  demand  and  refusal,  then  the  statute 
would  begin  to  run  from  the  date  such  demand  would  be  pre- 
sumed. If  the  relation  which  the  defendant  bore  to  the  plain- 
tiff was  that  of  a  confidential  continuing  agent,  no  such  pre- 
sumption would  arise  until  such  relation  ceased.  The  evidence 
introduced  in  behalf  of  the  plaintiff  tended  to  establish  the 
allegations  in  the  petition  as  to  the  character  of  the  agency  un- 
der which  the  defendant  managed  and  controlled  the  funds  of 
plaintiff;  and  such  evidence,  as  a  whole,  being  sufficient  to  au- 
thorize a  recovery  by  the  plaintiff  of  at  least  a  portion  of  the 
amount  claimed  by  her,  there  was  no  error  in  overruling  a  mo- 
tion for  a  nonsuit.  Certain  portions  of  the  charge  made  the 
■ubject  of  assignments  of  error  in  the  motion  for  a  new  trial 
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were  substantially  in  accord  with  what  ia  now  ruled,  and  were 
therefore  not  erroneous. 

2.  The  defendant  contended  that  if  he  occupied  the  relation 
of  agent  at  all  to  the  plaintiff,  he  was  simply  her  agent  to  col- 
lect her  -money,  and  that  in  such  a  case  the  statute  of  limi- 
tations would  begin  to  run  in  his  favor  certainly  from  the 
time  that  the  principal  had  knowledge  that  the  agent  had  made 
the  collection.  When  an  agent  is  appointed  for  the  sole  pur- 
pose of  collecting  and  paying  over  money,  the  statute  of  limi- 
tations begins  to  run  in  favor  of  the  agent  from  the  time  that 
the  fact  that  the  collection  had  been  made  came  to  the  knowl- 
edge of  the  principal:  Schofield  v.  Woolley,  98  Ga.  548,  58 
Am.  St.  Rep.  315.  There  being  positive  evidence  introduced 
in  behalf  of  the  defendant  that,  as  to  some  of  the  items  with 
which  it  was  sought  to  charge  him,  the  sums  came  into  his 
hands  under  authority  simply  to  collect  and  pay  over,  it  was 
error  to  refuse  at  his  request  to  give  an  instruction  to  the  jury 
embodying  the  principle  above  referred  to. 

3.  When  money  is  loaned  and  there  is  no  agreement  as  to  the 
time  of  repayment,  the  amount  loaned  is  in  law  due  immedi- 
ately, and  the  statute  of  limitations  begins  to  run  at  once  in 
favor  of  the  borrower.  "If  no  time  of  payment  is  expressed  in 
a  bill  or  note,  it  becomes  due  immediately":  2  Eandolph  on 
Commercial  Paper,  ^®  sec.  1038.  See,  also.  Civ.  Code,  sec. 
3700;  Freeman  v.  Eoss,  15  Ga.  252.  There  being  evidence 
authorizing  the  jury  to  find  that  some  of  the  money  of  the 
plaintiff  which  went  into  the  hands  of  the  defendant  was  the 
subject  of  a  loan  of  the  character  above  referred  to,  it  was 
error  to  refuse  a  written  request  to  charge,  in  substance,  the 
principle  above  referred  to;  and  it  was  also  for  the  same  rea- 
son error  to  charge  that  if  ''■the  defendant  borrowed  money 
from  the  plaintiff  and  there  was  no  time  stated  for  paying 
it  back,  then  the  statute  of  limitations  would  not  ibegin  to 
run  against  plaintiff  until  demand  and  refusal  to  pay,  and 
plaintiff's  right  of  action  would  not  be  barred  until  four  years 
after  such  demand  and  refusal  was  made." 

4.  Since  the  passage  of  the  uniform  procedure  act  of  1887 
(Civ.  Code,  sec.  4833),  a  plaintiff  is  required  only  to  set  forth 
his  cause  of  action  plainly,  fully,  and  distinctly,  and  in  an  or- 
derly way,  and  it  is  not  incumbent  upon  him  to  classify  or  char- 
acterize his  cause  of  action.  If  under  the  well-settled  rules  of 
law  he  has  a  legal  cause  of  action,  he  will  be  given  such  reme- 
dies as  are  in  law  appropriate  to  his  case  and  embraced  within 
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the  scope  of  his  prayer.  If  under  the  principles  of  equity  he 
is  entitled  to  relief,  he  will  be  given  such  relief  as  his  evidence 
may  justify  and  his  prayer  may  call  for.  When  the  relief 
prayed  does  not  call  for  the  exercise  of  any  of  the  extraordinary 
ipowers  of  a  court  of  equity,  it  is  apparent  that  under  our  pres- 
•ent  system  there  is  no  place  for  a  demurrer  which  raises  the 
objection  that  the  plaintiff  has  an  adequate  remedy  at  law: 
See,  in  this  connection,  Georgia  Iron  Co.  v.  Etowah  Iron  Co., 
104  Ga.  399;  Eay  v.  Home  etc.  Co.,  106  Ga.  497.  If  a  petition 
is  filed  which  prays  for  some  extraordinary  relief,  such  as  in- 
junction, receiver,  ne  exeat,  and  the  like,  and  it  is  apparent 
from  the  facts  alleged  that  the  rights  of  the  parties  can  be 
fully  protected  by  the  use  of  some  recognized  legal  remedy, 
fiuch  as  attachment,  garnishment,  claim,  illegality,  and  the  like, 
rthen  the  existence  of  such  a  remedy  would  be  a  sufficient  rea- 
son for  refusing  to  grant  the  extraordinary  equitable  relief  and 
for  striking  on  demurrer  so  much  of  the  petition  as  prays  for 
such  relief;  or,  if  the  only  relief  prayed  was  of  the  extraordi- 
nary character,  for  sustaining  a  demurrer  to  the  entire  petition 
*nd  dismissing  the  case:  ^^^  See  Hitchcock  v.  Culver,  107  Ga. 
184;  Bush  v.  Mattox,  110  Ga.  472.  It  follows  that  there  was 
■no  error  in  overruling  that  ground  of  the  demurrer  which  set 
tip  that  the  plaintiff  had  an  adequate  remedy  at  law,  so  far 
as  the  same  related  to  that  part  of  the  petition  which  alleged 
the  facts  upon  which  the  prayer  for  an  accounting  was  based. 
"While  the  petition  prayed  for  an  injunction  in  aid  of  the  ac- 
counting, that  part  of  the  prayer  does  not  seem  to  have  been 
insisted  on,  and  the  demurrer  was  not  directed  solely  to  such 
prayer  but  to  the  entire  petition. 

5.  The  petition  alleged  that  the  plaintiff  had  "actually  or 
constructively  received"  her  interest  in  the  estate  of  her  de- 
ceased sister,  and  turned  the  same  over  to  the  defendant  to 
l>e  held,  invested,  and  accounted  for  when  called  on.  It  is  in- 
ferable from  the  allegations  that  the  defendant,  with  the  ao- 
-quiescence  of  plaintiff  and  the  other  heirs,  took  charge  of  the 
•estate  of  the  deceased  sister  without  administration,  and  that 
in  this  way  the  share  of  the  plaintiff  came  into  the  hands  of 
defendant.  It  is  clearly  alleged  that  when  he  did  come  into 
possession  it  was  upon  the  terms  above  referred  to.  Under 
this  state  of  facts,  it  does  not  lie  in  the  mouth  of  defendant 
to  say,  in  answer  to  the  plaintiff's  demand  for  such  share,  that 
the  right  of  action  to  recover  the  same  is  in  the  legal  repre- 
Bentatives  of  the  deceased  sister  and  not  in  the  plaintiff  as  heir 
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at  law.  The  special  demurrer  raising  an  oLjection  to  the  right 
of  plaintiflE  to  maintain  so  much  of  her  claim  as  was  based  on 
the  share  of  her  deceased  sister's  estate  which  had  been  col- 
lected by  the  defendant  was  properly  overruled. 

6.  The  petition  alleged  that  since  the  plaintiff  had  demanded 
a  settlement  of  defendant  he  had  "ofTered  to  settle  with  her 
in  land  and  sundry  accounts  or  obligations  he  held  against  vari- 
ous pai'ties,  the  same  aggregating  three  thousand  two  hundred 
and  sixty-eight  dollars,  but  that  plaintiff  refused  to  accept  said 
offer,  for  the  reason  your  petitioner  considered  said  amount  in- 
equitable and  not  right;  all  of  which  was  an  acknowledgment 
on  the  part  of  the  defendant  that  he  held  said  funds  of  plain- 
tiff's in  trust  as  aforesaid,  and  thereby  acknowledged  that  he 
held  said  money,  rents,  and  profits  as  a  continuing  and  subsist- 
ing trust.'*  This  portion  of  the  ^^"^  petition  was  demurred  to 
on  the  ground  that  the  admissions  therein  referred  to  were 
made  as  a  part  of  a  "negotiation  for  compromise."  Evidence 
offered  to  support  these  allegations  was  also  objected  to  on  the 
same  ground.  If  the  admissions  or  propositions  alleged  and 
proved  were  *'made  with  a  view  to  a  compromise,"  of  course 
the  demurrer  should  have  been  sustained  and  the  evidence  re- 
jected: Civ.  Code,  sec.  5194.  There  is  a  distinction  between 
an  offer  or  proposition  to  compromise  a  doubtful  or  disputed 
claim,  and  an  offer  to  settle  upon  certain  terms  a  claim  that  is 
unquestioned.  An  admission  made  in  an  offer  of  the  latter 
character  will  be  admissible  when  one  made  in  an  offer  of  the 
former  character  will  not:  See,  as  bearing  somewhat  on  the 
point.  Hatcher  v.  Bowen,  74  Ga.  841;  Cooper  v.  Jones,  79  Ga. 
379;  Akers  v.  Ivirke,  91  Ga.  590.  The  petition  did  not  direcrtly 
allege  that  the  offer  of  settlement  was  made  in  an  effort  to 
compromise,  nor  can  it  be  inferred  from  the  allegations  that 
such  an  effort  was  made.  So  fax  as  the  allegations  are  con- 
cerned, it  amounted  to  nothing  more  than  a  demand  for  set- 
tlement and  an  offer  to  accede  to  plaintiff's  demand  upon  cer- 
tain terms,  thereby  impliedly  acknowledging  the  right  of  the 
plaintiff  to  demand  a  settlement  at  the  hands  of  defendant. 
Neither  the  allegations  nor  the  proof  offered  in  support  thereof 
were  subject  to  the  objection  that  they  related  to  a  proposition 
to  compromise. 

7.  The  petition  sought  to  charge  defendant  with  the  rents 
collected  from  the  farm  during  the  years  1872,  1873,  and  1874, 
the  plaintiff's  right  to  the  rents  as  alleged  being  that  she  had 
inherited  an  interest  in  the  farm  from  her  father.     There  waa 


122  Teasley  v.  Bradley.  [Georgia, 

a  special  demurrer  to  the  allegation  setting  up  this  claim,  on 
the  ground  that  plaintiff's  father  "did  not  die  till  June,  1874," 
and  that  if  defendant  had  collected  the  rents  as  alleged  he  was 
not  liable  to  plaintiff,  but  was  accountable  to  the  estate  of  plain- 
tiff's father.  Upon  a  careful  examination  of  the  petition,  we 
can  find  no  allegation  showing  when  the  plaintiff's  father  died. 
The  demurrer  was  a  "speaking  demurrer,"  and  was  properly 
overruled.  If  plaintiff's  father  did  not  in  fact  die  until  1874, 
of  course  she  has  no  claim  against  the  defendant  for  rents 
collected  during  her  father's  lifetime  from  a  farm  of  which  he 
was  the  sole  owner. 

^^^  8.  A  witness  for  the  plaintiff  had  made  a  calculation 
showing  the  various  amounts  for  which  defendant  was  liable  to 
plaintiff,  and  the  paper  containing  this  calculation  was  offered 
in  evidence  and  admitted  over  the  objection  of  defendant  that 
the  same  was  "hearsay  and  not  admissible  in  evidence  to  af- 
fect or  bind  defendant."  There  was  no  evidence  showing  that 
the  defendant  had  anything  to  do  with  the  preparation  of  the 
paper.  "We  know  of  no  law  authorizing  the  admission  of  such 
a  paper  as  evidence. 

9.  The  defendant  relied  upon  two  defenses — payment  and 
the  statute  of  limitations.  The  court  failed  entirely  to  call 
the  attention  of  the  jury  to  the  defense  of  payment.  Such 
failure  was  especially  error  in  the  present  case,  when  the  effect 
of  the  failure  was  to  leave  the  defendant  with  the  sole  defense 
of  the  statute  of  limitations;  and  the  charge  on  that  subject 
was,  as  we  have  seen,  not  entirely  free  from  errors  that  were 
prejudicial  to  the  defendant. 

10.  The  foregoing  embraces  a  discussion  of  all  the  questions 
which  arose  in  the  case  that  are  of  sufficient  importance  to  re- 
quire anything  like  elaborate  notice.  There  are  many  other 
questions  in  the  record,  and,  as  the  case  is  to  be  retried,  we  will 
^briefly  notice  such  as  will  probably  arise  again.  There  was  no 
error  in  admitting  the  testimony  of  the  plaintiff  to  the  effect 
that  a  portion  of  the  money  claimed  by  her  was  derived  under  a 
parol  gift  from  her  sister,  and  a  certain  other  portion  under  a 
parol  gift  from  her  father,  as  against  the  objections  that  at  the 
time  of  the  trial  the  sister  and  the  father  were  dead.  A  trustee 
is  liable  for  all  profits  made  on  the  trust  funds  in  his  hands; 
and  as  the  defendant,  under  the  contention  of  the  plaintiff, 
occupied  the  relation  of  a  quasi  trustee,  there  was  no  error  in 
admitting  evidence  tending  to  show  tbat  he  had  loaned  the 
money  of  plaintiff  at  a  usurious  rate  of  interest.     What  the 
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defendant's  wife  said  to  plaintiff  aljout  Her  presence  in  defend- 
ant's household  being  absolutely  indispensable  was  clearly  hear- 
say, and  should  not  have  been  admitted.  That  defendant  had 
no  property  when  he  married  into  the  Sadler  family,  and  what 
defendant  was  worth  at  the  time  of  the  trial,  were  facts  entirely 
immaterial  in  the  determination  of  the  issues  involved  in  this 
case.  One  of  the  defenses  ^^'"^  being  that  plaintiff's  claim  had 
been  discharged  in  part  by  defendant  furnishing  her  with  board 
at  his  home,  evidence  as  to  what  such  board  would  be  worth 
was  admissible.  Declarations  made  by  defendant  as  to  what 
plaintiff  and  her  sister,  who  lived  in  defendant's  family,  were 
worth  were  properly  admitted.  There  was  no  error  in  refusing 
to  allow  the  defendant  to  show  what  expenses  he  had  incurred 
growing  out  of  the  last  sickness  and  death  of  plaintiff's  father. 
Let  the  case  be  tried  again  in  the  light  of  the  rulings  herein 
set  forth. 
Judgment  reversed. 

All  the.  justices  concurring.  • 


IN  THE  CASE  of  Payne  v.  Bowdrie,  110  Ga.  549,  It  was  held 
tlmt  if  one,  as  trustee  iinder  a  will,  is  chargeable  with  funds  to  be 
held  for  the  benefit  of  one  for  life,  with  remainder  over  to  her 
children,  if  any,  and,  if  not,  to  other  designated  persons,  and  in 
an  eqnitfible  proceeding  to  which  both  he  and  the  cestui  que  trust 
are  parties,  it  is  decreed  that  he  pny  the  entire  fund  held  by  him 
as  trustee  to  the  cestui  que  trust  in  her  absolute  right,  such  decree  is 
binding  upon  tlie  trustee,  althougli  it  purports  to  cut  off  the  rights 
of  contius'ent  remaindermen.  "The  trustee  is  also  finally  con- 
cluded by  any  other  adjudications  embraced  in  such  decree,  in 
80  far  as  the  decree  was  based  upon  and  warranted  by  the  plead- 
ings, and  while,  under  such  a  decree,  it  is  incumbent  on  the  trustee 
to  settle  at  once  Avith  the  cestui  que  trust,  until  he  does  so  and 
talces  an  acquittance  from  the  latter  his  relation  to  the  cestui  que 
trust  continues  to  be  that  of  trustee,  and  the  statute  of  limita- 
tions applicable  in  such  a  case  is  that  which  the  law  provides  as 
to  suits  against  trustees,  to  wit,  the  limitation  of  ten  years." 

AGENCY— LIMITATION  OF  ACTIONS.— If  a  party  acts  as  a 
general  agent  or  factor,  with  no  stated  time  for  accounting,  the 
statute  of  limitations  will  not  run  in  his  favor  against  his  princi- 
pal until  an  account  is  rendered  or  a  demand  therefor  Is  made. 
This  principle  applies  where  money  is  deposited  with  an  agent  to 
loan  or  Invest.  If,  however,  the  agency  is  special,  the  statute  at- 
taches upon  the  consummation  of  the  transaction;  and.  in  case  of 
a  collecting  agent,  tlie  tendency  is  to  hold  tliat  the  statute  begins 
to  run  immediately,  regardless  of  Avhether  a  demand  is  made:  See 
the  monograpliic  note  to  Miles  v.  Tliorne,  99  Am.  Dec.  393,  394; 
Doucrlas  v.  Corry,  46  Ohio  St.  349.  15  Am.  St.  Rep.  604;  Schofleld 
V.  Woolley,  98  Ga.  548,  58  Am.   St.  Rep.  315. 

TRUSTS.— THE  STATUTE  OP  LIMITATIONS,  as  between 
cestui  que  trust  and  trustee,  does  not  run  so  long  as  the  trust 
continues:  Miles  v.  Thorne,  38  Cal.  ""!r,.  09  Am.  Dec.  384.  See.  too» 
Jones  V.  Home  Sav.  Banli,  118  Mich.  155,  74  Am.  St.  Rep.  377. 
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LIMITATION  OP  ACTIONS —A  LOAN  OF  MONEY  to  be  paid 
when  called  for  is  due  when  made,  and  the  statute  of  limitations 
runs  from  that  time:  Ware  v.  Hewey,  57  Me.  391,  99  Am.  Dec. 
780. 

EVIDENCE— COMPROMISE— Statements  made  In  the  course  of 
negotiations  looking  to  a  compromise  cannot  be  admitted  in  evi- 
dence against  the  party  making  them,  if  the  effort  to  compromise 
proves  abortive:  Kobeitsou  v.  Blair,  66  S.  O.  96,  76  Am.  St.  Rep. 
543. 


CANNON  V.  PHOENIX  INSURANCE  COMPANY. 

[110  Georgia,  563.] 

INSURANCE— FIRE— PROOF  OF  LOSS.— If  a  policy  of  In- 
surance stipulates  that  if  fire  occurs  the  insured  shall  give  im- 
mediate notice  of  any  loss  thereby  in  writing  to  the  company,  and, 
In  sixty  days  after  the  fire,  shall  render  a  sworn  statement  stat- 
ing the  knowledge  and  belief  of  the  insured  as  to  the  time  and 
origin  of  the  fire,  and  that,  in  the  absence  of  compliance  with  such 
stipulations,  no  action  can  be  maintained  against  thp  insurer,  the 
submission  of  proofs  of  loss  to  the  insurer  within  the  time  pre- 
scribed is  a  condition  precedent  to  the  payment  of  the  loss  or  the 
maintenance  of  an  action. 

INSURANCE— FRIENDLY  FIRES.-If  fire  is  employed  as 
an  agent,  either  for  the  ordinary  purposes  of  heating  the  insured 
building,  for  the  purposes  of  manufacture,  or  as  an  instrument  of 
art,  the  insurer  is  not  liable  for  the  consequences  thereof,  so  long 
as  the  fire  itself  Is  confined  within  the  limits  of  the  agencies  em- 
ployed, as  from  the  effects  of  smoke  or  heat  evolved  thereby,  or 
escaping  therefrom  from  any  cause,  whether  intentional  or  acci- 
dental. 

INSURANCE— FIRE— SMOKE  AND  WATER^FRIENDLY 
FIRES.— Under  a  policy  of  insurance  against  all  direct  loss  or  dam- 
age by  fire,  the  insurer  is  not  liable  for  damage  arising  from  smoke 
and  soot  escaping  from  a  defective  stovepipe  and  resulting  from  a 
fire  intentionally  built  in  a  stove  and  kept  confined  therein,  nor 
for  damage  caused  by  water  used  In  cooling  a  portion  of  the  build- 
ing heated  by  such  stovepipe,  when  the  use  of  such  water  Is  noj; 
'necessary  to  prevent  ignition. 

INSURANCE— FIRE— EVIDENCE— PROOF  OF  LOSS.-In 
an  action  on  a  fire  insurance  policy,  parol  evidence  is  not  admis- 
sible on  the  part  of  plaintiff  to  prove  a  fact  In  support  of  his  claim 
of  loss,  when  no  proof  thereof  has  been  made  and  presented  to 
the  insurer  prior  to  the  institution  of  the  suit,  and  it  does  not 
appear  from  the  record  that  such  fact  was  not  discovered  by  plain- 
tiff before  suit  was  brought. 

R.  J.  and  J.  McCamy,  for  the  plaintiff. 

Smith,  Hammond  &  Smith,  Eling  &  Spaulding,  and  Shumate 
&  Maddox,  for  the  defendant. 
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^^  LEWIS,  J.  This  was  a  suit  trought  in  Whitfield  su- 
perior court  by  A.  E.  Cannon  against  the  Phoenix  Insurance 
Company  of  Hartford,  Connecticut,  on  an  insurance  policy  is- 
sued by  the  company  on  plaintiff's  stock  of  merchandise  alleged 
to  have  been  insured  and  damaged  by  fire,  the  loss  amounting 
to  three  thousand  dollars,  and  the  defendant's  liability  therefor 
pro  rata  with  other  concurrent  insurance  being  three  hundred 
dollars.  On  the  trial  of  the  case  plaintiff  introduced  the  pol- 
icy of  insurance,  one  material  part  of  which  is  as  follows:  "In 
consideration  of  the  stipulations  herein  named,  and  of  thirty- 
seven  and  50-100  dollars  premium  the  [said  company]  does  in- 
sure A.  E,  Cannon  for  the  term  of  one  year  from  the  fifteenth 
day  of  February,  1897,  at  noon,  to  the  fifteenth  day  of  Febru- 
ary, 1898,  at  noon,  against  all  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided,  to  amount  not  exceeding  twen- 
ty-five hundred  dollars,  upon  the  following  described  property, 
to  wit:  ....  on  her  stock  of  merchandise  consisting  chiefly  of 
drj'goods,  notions,  hats,  clothing,  caps,  boots  and  shoes,"  etc. 
Plaintiff  then  offered  to  read  in  evidence  the  proof  of  loss  made 
and  given  by  plaintiff  to  defendant,  the  ma4;erial  part  of  which 
is  as  follows: 
"To  the  Phoenix  Insurance  Company  of  Hartford,  Conn. 

"By  your  policy  of  insurance  No.  1115  issued  by  your  agent 
at  Ballon,  Ga.,  on  the  15th  day  of  February,  1897,  for  the 
term  of  twelve  months  you  insured  the  undersigned,  A.  E.  Can- 
non, against  "^^^  loss  by  fire  to  the  amount  of  twenty-five  hun- 
dred dollars  on  her  stock  of  merchandise  consisting  of  clothing, 
drygoods,  notions,  boots,  shoes,  hats  and  caps,  while  contained 
in  the  two-story  brick,  metal  roof  building  situated  at  Nos. 
553  and  554  on  the  east  side  of  Hamilton  street,  Dalton,  Ga., 
block  No.  4.  On  the  third  day  of  November,  1897,  the  same 
was  damaged  by  fire  in  the  following  manner:  in  arranging  the 
stove  on  the  ground  floor  of  the  building  the  day  before,  the 
pipes  thereof  which  extended  through  the  ceiling  and  through 
the  second  story  of  the  building  became  disengaged  at  the 
ceiling  of  the  second  floor;  when  a  fire  was  built  in  the  stove 
on  the  morning  of  the  third  of  November,  the  smoke  and  soot 
escaped  into  the  second-story  room  where  the  damaged  goods 
were  situated.  When  the  trouble  was  discovered  the  room  was 
full  of  smoke  and  soot,  and  the  ceiling  where  the  pipe  went 
through  was  very  hot,  and  by  reason  of  the  smoke  and  soot 
and  of  the  water  used  in  cooling  the  ceiling  the  goods  were 
damaged  as  here  set  out." 
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Then  followed  in  said  proof  of  loss  a  statement  of  the  other 
insurance  on  the  same  goods,  togetherwith  a  complete  inventory 
of  the  goods  damaged  with  the  amount  of  damage  claimed  there- 
on. To  the  introduction  in  evidence  of  this  proof  of  loss  the  de- 
fendant objected,  on  the  ground  that  in  said  proof  of  loss  it  is 
stated  that  the  goods  were  injured  simply  by  reason  of  the  snioke 
and  soot,  and  that  there  is  no  allegation  in  said  proof  of  loss  that 
there  was  any  actual  burning  of  anything  except  the  material  put 
in  the  stove  purposely  to  burn,  and  that  the  said  proof  of  loss 
did  not  show  or  claim  to  show  that  there  was  any  loss  or  dam- 
age by  fire  under  the  terms  of  the  policy.  The  court  thereupon 
sustained  the  objection.  Plaintiff's  counsel  then  stated  to  the 
court  that  when  said  proof  of  loss  was  furnished,  and  for  some 
months  afterward,  it  was  not  known  to  the  plaintiff  that  there 
had  been  any  actual  burning,  and  they  were  prepared  to  show 
that  in  about  three  months  after  the  injury  to  the  goods  the 
plastering  on  the  ceiling  of  the  second-story  room  fell  down, 
and  disclosed  the  fact  that  some  of  the  laths  and  joists  to  which 
they  were  nailed  had  in  fact  taken  fire  and  were  charred. 
Counsel  for  defendant  objected  to  the  admission  of  this  testi- 
mony, upon  the  ground  that  it  was  irrelevant  and  incompetent; 
that  °^^  the  furnishing  of  a  proof  of  loss  showing  a  loss  under 
the  policy  was  a  condition  precedent  to  any  liability  under  the 
policy;  and  that  it  was  not  competent  for  the  plaintiff,  after 
having  furnished  a  proof  of  loss  satisfactory  to  the  defendant, 
which  showed  no  loss  by  fire  under  the  terms  of  the  policy, 
and  after  having  brought  a  suit  based  on  such  proof  of  loss,  to 
now  undertake  to  prove  a  loss  by  fire  by  parol  evidence  of- 
fered for  the  first  time  on  the  trial  of  the  case.  The  court 
sustained  the  objection,  and  ruled  the  testimony  inadmissible. 
Counsel  for  plaintiff  then  admitted  that,  without  a  proof  of 
loss,  he  was  unable  to  make  out  the  case,  and  that  a  nonsuit 
was  inevitable;  and  defendant's  counsel  thereupon  presented  to 
the  court  and  took  an  order  granting  a  nonsuit.  To  these 
rulings  of  the  court  the  plaintiff  excepted. 

1.  The  contract  between  the  parties  stipulates  that  if  fire 
occur  the  insured  shall  give  immediate  notice  of  any  loss  there- 
by in  writing  to  the  company,  and,  in  sixty  days  after  the  fire, 
shall  render  a  statement  to  the  company,  signed  and  sworn  to 
by  the  insured,  stating  the  knowledge  and  belief  of  the  in- 
sured as  to  the  time  and  origin  of  the  fire,  etc.  It  is  further 
stipulated  that  no  suit  or  action  on  the  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of  law  or  equity. 
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until  full  compliance  by  the  insured  with  this  requirement. 
Under  the  stipulations  in  the  policy  there  can  he  no  question 
that,  as  a  condition  precedent  to  the  payment  of  the  loss,  the 
proofs  of  loss  should  be  submitted  to  the  company  within  the 
time  prescribed:  Southern  Home  etc.  Assn.  y.  Home  Ins.  Co., 
94  Ga.  16M69,  47  Am.  St.  Eep.  147.  The  sufficiency  of  such 
proofs  on  the  trial  of  the  case  is  a  question  for  the  court,  and, 
to  be  sufficient,  they  should  show  a  loss  within  the  terms  of 
the  policy:  Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  751-764. 
The  question,  then,  is  whether  the  proofs  of  loss  submitted 
in  this  case  were  within  the  meaning  of  this  policy.  It  seems 
that  in  arranging  the  stove  on  the  ground  floor  of  the  building 
the  day  before  the  damage,  the  pipe,  which  extended  through 
the  ceiling  of  the  second  floor,  became  disengaged  at  that  ceiling, 
and  that,  when  the  fire  was  built  in  the  stove  on  the  next 
morning,  smoke  and  soot  escaped  from  the  pipe  into  the  sec- 
ond-story room  where  the  damaged  ^^"^  goods  were  situated. 
The  damage  claimed,  therefore,  in  the  notice  of  loss  was  by 
reason  of  the  smoke  and  soot,  and  of  the  water  used  in  cooling 
the  ceiling.  It  does  not  appear  from  the  proofs  of  loss  that 
there  was  any  fire  in  or  about  the  building,  except  in  the  stove 
where  it  was  intended  to  be  built.  This  fire  did  not  spread 
from  where  it  was  built  and  intended  to  remain.  It  was,  there- 
fore, all  the  time  during  the  alleged  injury  and  damage  to 
the  goods  what  is  termed  in  the  books  a  "friendly,"  and  not  a 
"hostile,"  fire.  It  is  true  there  is  sound  authority  for  the 
proposition  that  an  insured  can  recover  loss  occasioned  by 
smoke,  soot,  etc.,  thrown  out  by  a  fire,  but  we  think  in  these 
cases  it  will  be  found  that  such  matter  causing  injury  was  the 
product  of  a  hostile  fire.  If  a  fire  should  break  out  from  where 
it  was  intended  to  be,  and  become  a  hostile  element  by  igniting 
property,  although  it  might  not  actually  bum  the  property  in- 
sured, yet  if  it  caused  injury  thereto  by  smoke  or  heat,  or  other 
direct  means,  damages  would  be  recoverable.  But  this  is  not  this 
ease.  In  1  Wood  on  Fire  Insurance,  section  103,  the  following 
principle  is  announced,  directly  applicaible  to  the  facts  in  this 
case:  "Where  fire  is  employed  as  an  agent,  either  for  the  ordi- 
nary purposes  of  heating  the  building,  for  the  purposes  of 
manufacture,  or  as  an  instrument  of  art,  the  insurer  is  not 
liable  for  the  consequences  thereof,  so  long  as  the  fire  itself 
is  confined  within  the  limits  of  the  agencies  employed,  as 
from  the  effects  of  smoke  or  heat  evolved  thereby,  or  escaping 
therefrom,  from  any  cause,  whether  intentional  or  accidental. 
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In  order  to  bring  such  consequences  within  the  risk,  there  must 
be  actual  ignition  outside  of  the  agencies  employed,  not  pur- 
posely caused  by  the  assured,  and  these,  as  a  consequence  of 
euch  ignition,  dehors  the  agencies."  This  seems  to  have  been 
an  early  principle  decided  in  England,  and  the  author  refers 
to  that  decision  in  a  note  to  the  text  just  quoted:  See  Austin 
V.  Drewe,  6  Taunt.  436.  In  the  case  of  Gibbons  v.  German 
Inst.,  30  111.  App.  263,  it  was  decided  that  an  ordinary  fire  in- 
surance policy  does  not  cover  a  loss  caused  by  escaping  steam 
from  a  break  in  steam-heating  apparatus.  Gary,  J.,  says  in 
his  opinion  that  in  principle  that  case  was  the  same  as  Austin 
y.  Drewe,  6  Taunt.  436,  where,  by  the  omission  to  open  a  reg- 
ister in  an  upper  story  of  a  seven  or  ^^^  eight  story  building, 
smoke  and  he!lt  came  into  lower  stories  and  caused  damage. 
He  quotes  the  following  language  from  Gibb,  C.  J.,  in  that 
case:  '^There  was  no  fire  except  in  the  stove  and  the  flue — as 
there  ought  to  have  been — and  the  loss  was  occasioned  by  the 
confinement  of  the  heat.  Had  the  fire  been  brought  out  of 
the  flue,  and  anything  had  been  burnt,  the  company  would 
have  been  liable.  But  can  this  be  said  where  the  fire  never . 
was  at  all  excessive,  and  was  always  confined  within  its  proper 
limits?  This  is  not  a  fire  within  the  meaning  of  the  policy, 
nor  a  loss  which  the  company  undertakes  to  insure  against. 
They  may  as  well  be  sued  for  the  damage  done  to  drawing- 
room  furniture  by  a  smoky  chimney."  In  the  language  of 
Gary,  J.,  in  his  opinion:  "If  the  fire  were  a  moral  agent,  no 
blame  could  be  imputed  to  it.  It  was  doing  its  duty  and  no 
more.  The  damage  was  caused  by  another  agent  who,  un- 
dertaking to  transmit  the  beneficial  influence  of  the  fire,  broke 
down  in  the  task":  See  case  of  American  Towing  Co.  v.  Ger- 
man Fire  Ins.  Co.,  74  Md.  25,  and  the  ajble  opinion  of  Alvey, 
C.  J,,  on  page  34  et  seq. 

Neither  is  the  plaintiff  entitled  to  recover  any  damages 
caused  by  the  water  used  in  cooling  a  portion  of  the  celling 
heated  by  the  pipe.  In  the  proofs  of  loss  it  is  not  claimed 
that  anything  was  actually  ignited  by  this  heat,  and  it  does  not 
appear  that  the  use  of  the  water  was  necessary  to  prevent  ig- 
nition. 

2.  It  is  contended  that  the  court  erred  in  refusing  to  allow 
plaintiff's  counsel  to  show  that,  after  making  out  their  proofs 
of  loss,  they  discovered  that  some  of  the  laths  and  joists  had 
actually  become  ignited  and  were  charred.  Even  if  this  were 
true,  and  damage  were  caused  to  the  property  of  plaintiff  by 
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this  ignition,  it  would  not  have  beep  admissible  in  the  trial  of 
the  present  case,  for  the  reason  that  no  proof  thereof  had  been 
made  and  presented  to  the  company  prior  to  the  institution  of 
this  suit;  and  it  does  not  appear  from  the  record  that  this  fact 
was  not  discovered  by  plaintiff  before  suit  was  brought.  Be- 
sides, there  was  nothing  in  the  testimony  offered  which  in  the 
least  tends  to  indicate  that  any  injury  or  damage  was  done  the 
goods  of  plaintiff  by  virtue  of  the  igniting  or  charring  of  the 
kths  or  joists  of  the  building.  It  is  not  pretended  even  that 
the  '^^^  smoke  and  soot  which  injured  the  property  proceeded 
from  that  fire.  Our  conclusion,  therefore,  is  that  the  court 
did  not  err  in  rejecting  the  testimony  offered  and  in  granting 
a  nonsuit. 
Judgment  affirmed. 

All  the  justices  concurring. 


A  FIRE  INSURANCE  POLICY  DOES  NOT  COVER  damage  by 
overheating,  without  combustion,  by  the  unskillful  use  of  fire  in 
a  factory:  Scripture  v.  LoAvell  etc.  Ins.  Co.,  10  Cush.  356,  57  Ain. 
Dec.  111.  See,  further,  the  notes  to  Hillier  v.  Allegheny  etc.  Ins. 
Co.,  45  Am.  Dec.  657-661;  Renshaw  v.  Missouri  etc.  Ins.  Co.,  2$ 
Am.  St.  Rep.  915-917;  Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am. 
Bt.  Rep,  857-859,  on  what  is  included  under  a  loss  by  fire. 

INSURANCE.— PROOF  OF  LOSS  stipulated  for  in  a  poUcy  of 
fire  insurance  must  be  made  within  the  time  stipulated,  as  a  con- 
dition precedent  to  the  payment  of  the  loss:  Southern  etc.  Assn. 
V.  Home  Ins.  Co.,  94  Ga.  167,  47  Am.  St.  Rep.  147;  German  Ins. 
Co.  V.  Fairbanls,  82  Neb.  750,  29  Am.  St.  Rep.  459.  See,  also, 
Ermentrout  T,  Girard  etc.  Ins.  Co.,  63  Minn.  306,  56  Am.  St.  Rep. 
481. 
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INSURANCE-LIFE— BANKRUPTCY.— A  policy  of  Insur- 
ance on  the  life  of  a  banltrupt,  payable  to  his  legal  representa- 
tives, and  having  no  cash  surrender  value  and  no  value  for  any 
purpose  except  the  contingency  of  its  becoming  valuable  at  the 
death  of  the  bankrupt  if  the  premiums  are  kept  paid,  does  not 
vest  in  the  trustee  in  bankruptcy  as  assets  of  the  bankrupt's  estate. 

J.  A.  Anderson,  King  &  Anderson,  Dorsey,  Brewster  &  How- 
ell, and  A.  Heyman,  for  the  plaintiffs  in  error. 

Mayson  &  Hill  and  0.  E.  &  M.  C.  Horton,  for  the  defend- 
ant in  error. 

Am.  St.  Rep.,  Vol.  LXXVin-» 
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600  FISH,  J.  This  was  a  petition  filed  by  Harry  Dodd, 
trustee  of  the  estate  of  John  F.  Morris,  bankrupt,  against  his 
widow,  Mrs.  V.  A.  Morris,  the  Mutual  Keserve  Fund  Life  As- 
sociation of  New  York,  and  the  ISTorthwestem  Mutual  Life  In- 
surance Company,  in  which  it  was  sought  to  enjoin  Mrs.  Morris 
from  collecting,  and  the  two  insurance  companies  from  paying 
to  her,  the  amounts  of  insurance  policies  issued  by  the  defend- 
ant companies  upon  the  life  of  the  bankrupt.  The  Northwest- 
em  company  paid  the  money  due  upon  the  policy  issued  by  it 
into  the  registry  of  the  court,  to  await  the  final  decree  of  the 
court.  Mrs.  ^^^"^  Morris  and  the  other  insurance  company  an- 
swered the  petition.  Upon  the  hearing  it  appeared  that  each 
of  the  insurance  companies  had  issued  a  policy  upon  the  life 
of  John  F.  Morris,  payable  to  his  legal  representatives;  that  the 
one  by  the  Northwestern  company  was  issued  in  1890,  the  date 
of  the  issuance  of  the  other  not  appearing.  It  further  ap- 
peared that,  during  the  month  of  April,  1899,  Morris  surren- 
dered his  policy  in  the  Mutual  Reserve  Fund  Life  Association, 
and  the  association  thereupon  issued  a  new  policy,  upon  the 
same  terms  as  the  old,  in  which  new  policy  Mrs.  V.  A.  Morris, 
his  wife,  was  the  beneficiary,  and  that  during  the  same  month 
Morris  assigned  the  policy  which  he  held  in  the  Northwestern 
company  to  his  wife,  the  assignment  being  accepted  by  the 
company.  Morris*  petition  in  voluntary  bankruptcy  was  filed  on 
the  twenty-ninth  day  of  the  same  month.  He  died  in  the  follow- 
ing October,  pending  the  proceedings  in  bankruptcj^  and  imme- 
diately after  his  death  Dodd,  the  trustee  of  his  estate,  filed  this 
petition.  The  contention  of  the  trustee  was,  that  the  trans- 
fers of  the  policies  were  made  with  intent  to  hinder,  delay,  or 
defraud  the  creditors  of  the  bankrupt,  and,  having  been  exe- 
cuted within  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  were  void,  and  that  the  policies  vested  in  the  trus- 
tee at  the  time  of  the  adjudication  in  bankruptcy,  as  part  of 
the  assets  of  the  bankrupt's  estate.  .  Section  67e  of  the  bank- 
rupt act  of  1898  provides:  "That  all  conveyances,  transfers,  as- 
signments, or  encumbrances  of  his  property,  or  any  part  there- 
of, made  or  given  by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  act,  subsequent  to  tiie  passage  of  this  act 
and  within  four  months  prior  to  the  filing  of  the  petition,  with 
the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  any  of  them,  shall  be  null  and  void  as  against 
the  creditors  of  such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration;  and  all  property  of 
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the  debtor  conve5'ed,  ....  shall  ....  he  and  remain  a  part 
of  the  assets  and  estate  of  the  bankrupt,  and  shall  pass  to  his 
said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the 
same  hy  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors."  Section  70a  of  the  act  provides:  "The  trustee  of 
the  estate  of  a  bankrupt,  upon  his  appointment  ®^  and  quali- 
fication, ....  shall  ....  be  vested  'by  operation  of  law 
with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged 
a  bankrupt,  ....  to  all  ...  .  property  which  prior  to  the 
filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him;  provided,  that  when  any  bankrupt  shall 
have  any  insurance  policy  which  has  a  cash  surrender  value 
payable  to  himself,  his  estate  or  personal  representatives,  he 
may,  within  thirty  days  after  the  cash  surrender  value  has  been 
ascertained  and  stated  to  the  trustee  by  the  company  issuing 
the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  policy 
free  from  the  claims  of  the  creditors  participating  in  the  dis- 
tribution of  his  estate  under  the  bankruptcy  proceedings; 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets." 

Under  the  view  we  take  of  the  question  presented  for  de- 
termination, it  is  immaterial  that  the  policies  of  insurance  were 
transferred  by  the  bankrupt  to  his  wife  within  four  months 
prior  to  the  filing  of  his  petition  in  bankruptcy.  Upon  the 
hearing  there  was  no  evidence  submitted  for  the  trustee  that 
€ither  of  the  policies  had  any  cash  surrender  value,  either  at 
the  time  of  the  transfer  or  at  the  time  of  the  filing  of  the  pe- 
tition in  bankruptcy,  but  there  was  much  evidence  in  behalf 
of  the  defendants  that  the  policies  had  no  such  value  at  either 
of  the  times  indicated.  If  the  policies,  then,  had  no  cash  sur- 
render value,  we  are  of  opinion  that  they  would  not  vest  in 
the  trustee  as  assets  of  the  bankrupt's  estate,  even  if  no  changes 
had  been  made  in  them,  and  they  had,  to  the  date  of  his  death, 
remained  payable  to  his  legal  representatives.  The  exact  point 
was  decided  in  In  re  Buelow,  98  Fed.  Rep.  86,  where  it  was 
held:  "A  policy  of  insurance  on  the  life  of  a  bankrupt,  which 
has  no  cash  surrender  value,  and  no  value  for  any  purpose  ex- 
cept the  contingency  of  its  becoming  valuable  at  the  death  of 
the  bankrupt  if  the  premiums  are  kept  paid,  does  not  vest  in 
the  trustee  as  assets  of  the  estate,"  and  the  court  directed  the 
trustee  to  deliver  the  policy  to  the  petitioners,  the  bankrupt 
and  his  wife.     District  Judge  Shiras,  in  In  re  Steele,  98  Fed. 
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Eep.  78,  whfle  tolding  that  where  a  hantmpt  held  a  policy 
payable  to  himself,  his  heirs  or  legal  ^^^  representatiTes,  the 
surrender  vahie  thereof  would  be  part  of  the  assets  of  his  es- 
tate in  bankruptcy,  very  clearly  intimated  that  this  would  not 
be  so  if  the  policy  had  no  cash  surrender  value.  To  the  same 
effect,  see  In  re  Lange,  91  Fed.  Eep.  361.  In  the  case  of 
Aetna  i!^at.  Bank  v.  United  States  Life  Ins.  Co.,  24  Fed.  Rep. 
770,  it  was  held  that  a  bill  in  equity  could  be  maintained  by 
creditors  of  a  deceased  debtor  to  reach  premiums  paid  to  a 
life  insurance  company  in  fraud  of  them,  but  that  they  could 
have  no  claim  upon  the  insurance,  even  in  such  a  case,  beyond 
the  amount  of  the  premiums  and  the  interest  thereon.  Under 
the  bankruptcy  act  of  1867,  in  In  re  McKinney,  15  Fed.  Eep. 
535,  it  was  held:  "An  assignee  in  bankruptcy  has  no  insurable 
interest  in  the  life  of  a  bankrupt,  at  least  after  his  discharge. 
Upon  a  policy  on  the  life  of  the  bankrupt,  payable  at  his  death 
to  his  executors,  administrators,  or  assigns,  with  an  equal  pre- 
mium payable  annually  during  the  bankrupt's  life,  the  only 
beneficial  interest  which  passes  to  the  assignee  in  bankruptcy 
is  its  surrender  value  or  net  reserve  at  the  time  of  the  bank- 
ruptcy. Beyond  that  interest  the  policy,  so  far  as  respects  any 
future  insurance  under  it,  would  be  a  burden  rather  than  a 
•benefit,  which  the  assignee  is  not  authorized  to  continue,  and 
the  assignee  takes  the  legal  title  to  the  policy  for  the  purpose 
of  making  thfe  surrender  value  or  net  reserve  available  to  the 
estate." 

In  Holt  V.  Everall,  an  English  case,  decided  by  the  court  of 
appeal,  under  the  British  bankruptcy  act  of  1869,  reported  in 
34  L.  T.,  N.  S.,  599,  it  appeared  that  in  1870  a  trader  effected 
policies  of  insurance  on  his  own  life.  In  the  following  year, 
wishing  his  wife  might  have  the  benefit  of  the  policies  under 
the  married  woman's  act,  he  surrendered  them  to  the  insur- 
ance company,  and  received,  in  substitution  therefor,  policies 
at  the  same  premiums  payaible  on  the  same  day,  and  entitled 
to  the  same  privileges  as  the  former,  and  which  provided  that 
the  sums  assured  should  be  paid  to  the  wife.  Within  two  years 
from  the  date  of  the  substituted  policies  the  husband  liqui- 
dated, dying  before  the  discharge.  The  trustee  claimed  the  in- 
surance. It  was  held  that  as  the  policies  of  1870  had  no  sur- 
render value,  the  transaction  of  the  following  year  was  not  a 
settlement  of  property  under  the  bankruptcy  act  of  1869,  and 
that  the  widow  ^^^  was  entitled  to  the  policy  money.  In  speak- 
ing of  the  substitution  of  one  policy  for  another,  James,  L.  J.,  in 
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his  opinion,  said:  "If  it  could  be  made  out  that  this  was  a  de- 
vice to  avoid  the  ninety-first  section  of  the  bankruptcy  act  of 
1869,  and  that  there  was  any  actual  property,  anything  which 
the  court  could  construe  as  of  value,  settled  at  that  time,  then 
probably  the  court  would  say:  We  cannot  allow  a  device  to  be 
resorted  to  for  the  purpose  of  making  that  thing  appear  to  be 

not  a  settlement  which  was  in  truth  a  settlement In 

that  point  of  view,  it  is  important  to  see  whether  there  was 
any  actual  property — anything  that  could  be  called  property — 
at  the  time  when  the  husband  effected  the  policies  in  question. 
If  the  husband  at  that  time  gave  up  anything  of  real  value 
as  part  of  the  consideration  for  the  new  policies,  there  might 
be  some  question,  but  I  am  satisfied  that  that  which  was  given 
up  was  not  of  the  slightest  value  whatever,  that  there  was 
nothing  taken  away  from  the  creditors  in  point  of  substance, 
and  that  the  transaction,  as  far  as  the  creditors  were  concerned, 
was  in  substance  exactly  the  same  as  if  the  policies  in  1871  had 
been  made  without  any  reference  whatever  to  the  existing 
policies  of  1870,  which  the  husband  might  have  given  up  at 
any  moment  he  liked,  or  forfeited,  or  done  anything  he  liked 
with.  Therefore  there  is  nothing  substantial  arising  from  the 
fact  that  the  policies  of  1871  were  in  exchange  for  the  policies 
of  1870."  Mellish,  L.  J.,  in  his  concurring  opinion,  used  the 
following  language:  "I  agree  with  the  lord  justice  .... 
that  if  the  surrendered  policy  really  was  in  substance  worth 
nothing,  if  it  was  a  policy  which  an  insolvent  man  would  natur- 
ally allow  to  drop,  it  is  very  difiicult  to  see  what  object  an  insol- 
vent trader,  knowing  that  he  is  going  to  become  a  bankrupt,  has 
in  keeping  up  a  policy  on  his  life,  and  paying  the  premiums, 
knowing  that  the  money  will  go  for  the  benefit  of  his  creditors, 
or  perhaps  not  for  their  benefit,  because  if  the  policy  was  such 
as  this  was,  which  had  only  been  effected  for  a  single  year,  it 
does  no  benefit  to  the  creditors.  What  a  trustee  in  bankruptcy 
does,  if  such  a  policy  comes  into  his  hands,  is  to  see  if  he  can 
get  anything  from  the  insurance  office,  and  all  the  creditors  are 
deprived  of  is  the  surrender  value  of  the  policy;  and  if  there  is 
no  surrender  value  we  may  consider  that  the  new  policy  effected 
^^^  instead  of  it  comes  within  the  protection  of  the  act"  (the 
married  women's  property  act).  In  Exchange  Bank  of  Macon 
V.  Loh,  104  Ga.  446,  this  court  held  that  the  only  insurable  in- 
terest a  creditor  has  in  the  life  of  his  debtor  is  for  the  purpose 
of  indemnifying  himself  against  the  loss  of  his  debt,  and  that 
such  interest  cannot  exceed  in  amount  that  of  the  indebtedness 
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to  <l>e  secured.  The  purpose  of  the  hankruptcy  act  is  to  take 
the  property  owned  by  the  hankrupt  when  the  petition  is  j&led 
and  apply  it  toward  the  payment  of  his  then  existing  debts,  dis- 
charging him  in  due  course  from  any  further  liability,  his  after- 
acquired  property  not  being  subject  to  such  debts.  This  being 
true,  it  is  apparent  that  the  creditors  represented  by  the 
trustee,  whose  debts  cannot  continue  against  the  bankrupt,  can 
have  no  insurable  interest  in  his  life  for  the  purpose  of  in- 
demnifying themselves  against  loss.  In  view,  therefore,  of  the 
authorities  cited  and  the  language  of  the  act  itself,  it  seems 
that  a  policy  of  insurance  on  the  life  of  a  bankrupt,  though 
payable  to  his  legal  representatives,  does  not  vest  in  the  trustee 
as  assets  of  the  bankrupt's  estate,  if  the  policy  has  no  cash  sur- 
render value.  It  follows  that,  under  the  evidence  submitted 
upon  the  hearing,  the  learned  trial  judge  erred  in  granting  the 
injunction. 

Judgment  reversed. 

All  the  justices  concurring. 


INSURANCE,  LIFE.— AN  ASSIGNEE  IN  BANKRUPTCJT  has 
no  insurable  interest  in  the  life  of  a  bankrupt,  at  least  after  his 
discharge.  Upon  a  policy  on  the  life  of  the  bankrupt,  payable  at 
his  death  to  his  executors,  administrators,  or  assigns  with  an  equal 
premium  payable  annually  during  the  bankrupt's  life,  the  only 
beneficial  interest  which  passes  to  the  assignee  in  bankruptcy  Is 
its  surrender  value  or  net  reserve  at  the  time  of  the  bankruptcy: 
Note  to  Continental  Life  Ins.  Co.  v.  Volger,  46  Am.  Rep.  189. 


AUSTIIT  V.  STATE. 

[110  Georgia,  748.] 

HOMICIDE— RECKLESS  USE  OP  FIREARMS.-The  mere 
fact  that  a  person  handles  a  gun  in  a  careless  and  reckless  man- 
ner and  death  results  to  another  therefrom  does  not  necessarily 
make  the  person  handling  the  gun  guilty  of  murder.  To  constitute 
the  killing  murder  it  must  appear  that  there  was  an  intention 
on  the  part  of  the  slayer  to  discharge  the  gun,  and  that  the  cir- 
cumstances were  such  that  an  act  of  that  character  naturally 
tended  to  desti-oy  human  life. 

HOMICIDE— RECKLESS  USE  OF  FIREARMS.— If  a  person 
recklessly  discharges  a  gun  at  another,  and  death  results  thei-e- 
from,  or  If  he  reclclessly  discharges  a  gun  into  a  crowd,  although 
at  no  particular  person,  and  death  results  to  some  one,  such  kill- 
ing is  murder. 
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HOMICIDB-RECKLBSS  USE  OF  FIREARMS.-If  death 
results  to  one  from  the  discharge  of  a  gun  in  the  hands  of  an- 
other, without  an  intention  to  kill  or  to  discharge  the  gun,  the 
person  in  whose  hands  the  gun  was  held  is  not  guilty  of  murder, 
although  the  gun  may  have  been  handled  in  a  careless  and  negli- 
gent, or  even  recliless,  manner.  In  such  case  the  slayer  is  guilty 
of  involuntary  manslaughter  only,  and  the  particular  grade  of  that 
crime  depends  upon  whether  it  was  lawful  for  the  slayer  to  be  in 
possession  of  a  deadly  weapon  at  the  time  and  place  of  the  kill- 
ing. 

Blalock  &  Cobb,  for  the  plaintijff  in  error. 

J.  M.  Terrell,  attorney  general,  and  F.  A.  Hooper,  solicitor 
general,  for  the  state. 

'^'^^  COBB,  J.  The  accused  was  convicted  of  murder.  The 
evidence  introduced  in  behalf  of  the  state  authorized  a  finding 
that  the  accused  deliberately  killed  the  deceased  by  shooting 
her  with  a  gun.  The  evidence  for  the  defense,  taken  most 
strongly  against  the  accused,  would  not  have  authorized  a  find- 
ing that  he  was  guilty  of  a  higher  grade  of  homicide  than  in- 
voluntary manslaughter  in  the  commission  of  "a  lawful  act 
without  due  caution  and  circumspection,"  and  rather  tended  to 
show  that  the  killing  was  accidental.  The  theory  of  the  de- 
fense was  that  the  "^^^  killing  was  accidental.  From  the  state- 
ment of  the  accused  and  testimony  introduced  in  his  behalf  it 
appeared  that  the  accused  and  deceased,  with  others,  were  play- 
ing together  in  a  house;  that  a  gun  was  being  handled  by  differ- 
ent members  of  the  party;  that  the  deceased  went  out  of  the 
house,  and  the  accused  followed  her  with  the  gun  in  his  hand; 
that  when  in  the  yard  they  began  again  to  play,  and  the  de- 
ceased attempted  to  take  the  gun  from  the  hands  of  the  ac- 
cused, the  latter  having  his  hand  upon  the  stock  of  the  gun, 
and  the  deceased  having  her  hand  upon  the  barrel;  that,  while 
thus  engaged  in  a  playful  struggle,  the  gun  was  accidentally  dis- 
charged, killing  the  deceased.  The  judge  charged  the  jury  as 
follows:  "If  a  person  handles  a  gun  or  pistol  in  a  careless  and 
reckless  manner  and  thereby  shoots  and  kills  another,  the  law 
declares  such  killing  to  be  murder,  and  will  imply  malice  from 
the  wanton  and  reckless  disregard  of  human  life;  and  such 
killing  would  be  murder  although  there  may  not  exist  any  ill- 
will  or  express  malice  on  the  part  of  the  slayer  toward  the  per- 
son killed."  Also,  that  "if  you  should  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendant 
was  carelessly  and  recklessly  handling  a  gun,  that  it  was  in 
wanton  and  reckless  disregard  of  human  life,  and  thereby  shot 
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and  killed  the  deceased,  the  law  would  imply  the  intention  to 
kill  and  the  homicide  would  be  murder.  But  if  you  should  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant negligently  handled  the  gun  in  such  a  negligent  man- 
ner that  you  believe  it  was  criminal  or  culpable  negligence,  and 
that  by  reason  thereof  he  shot  and  killed  the  deceased,  but  that 
he  did  not  intend  to  kill  her,  he  would  not  be  guilty  of  the 
offense  of  murder,  but  would  be  guilty,  under  such  circumstan- 
ces, of  involuntary  manslaughter  in  the  commission  of  a  lawful 
act  without  due  caution  and  circumspection.'' 

These  charges  were  erroneous,  and  were  harmful  in  the  pres- 
ent case.  The  mere  fact  that  a  person  handles  a  gun  in  a  care- 
less and  reckless  manner  and  death  results  to  another  therefrom 
does  not  necessarily  make  the  person  handling  the  gun  guilty 
of  murder.  In  order  to  make  such  a  person  guilty  of  murder, 
it  must  appear  that  there  was  an  intention  on  the  part  of  the 
slayer  "^^^  to  discharge  the  gun,  and  the  circumstances  were 
such  that  an  act  of  that  character  naturally  tended  to  destroy 
human  life.  If  a  person  recklessly  discharges  a  gun  at  an- 
other, and  death  results  therefrom,  or  recklessly  discharges  a 
gun  into  a  crowd,  although  at  no  particular  person,  and  death 
results  to  some  one,  it  is  of  course  settled  law  that  such  killing 
is  murder:  Studstill  v.  State,  7  Ga.  2;  Collier  v. State,  39  Ga.  31, 
99  Am.  Dec.  449;  Cook  v.  State,  93  Ga.  200.  Where  death  re- 
sults to  one  from  the  discharge  of  a  gun  in  the  hands  of  an- 
other, and  there  was  no  intention  to  kill  nor  an  intention  to 
discharge  the  gun,  the  person  in  whose  hands  the  gun  was  held 
would  not  be  guilty  of  murder,  although  the  gun  may  have 
been  handled  in  a  careless  and  negligent,  even  reckless,  manner. 
In  such  a  case  the  slayer  would  be  guilty  of  involuntary  man- 
slaughter only,  and  the  particular  grade  of  that  crime  would 
depend  upon  whether  it  was  lawful  or  unlawful  for  the  slayer 
to  be  in  possession  of  a  deadly  weapon  at  the  time  and  place 
of  the  killing:  See,  in  this  connection.  Pool  v.  State,  87  Ga. 
526;  Burton  v.  State,  92  Ga.  449;  1  McClain's  Criminal  Law, 
sec.  325.  Applying  these  principles  to  the  charges  aJbove 
quoted,  the  first  and  the  first  paragraph  of  the  second  do  not 
contain  correct  abstract  propositions  of  law,  nor  do  we  think 
that,  even  if  the  propositions  therein  contained  are  sound,  they 
were  applicable  to  the  facts  of  the  present  case.  If  the  evi- 
dence for  the  accused  was  worthy  of  credit,  he  was  either  not 
guilty  of  any  offense,  or,  at  most,  guilty  of  the  lowest  grade  of 
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inaiislaiigliter.    If   the   testimony  in  behalf   of  the  stale  was 
true,  the  accused  was  guilty  of  willful  and  deliberate  murder. 
Judgment  reversed. 

All  the  Justices  concurring. 


HOMICIDE  —  RECKLESS  USB  OF  FIREARMS.— One  who 
brandishes  a  revolver  in  a  room  where  there  are  other  persons, 
and  accidentally  kills  one  of  them,  is  guilty  of  manslaughter:  State 
V.  Emery,  78  Mo.  77,  47  Am.  Rep.  92.  So,  if  one  unintentionally 
kills  another  by  the  careless  use  of  a  pistol  in  sport,  it  is  man- 
slaughter, although  the  victim  told  him  to  shoot:  State  v.  Vines, 
93  N.  0.  498,  53  Am.  Rep.  466.  And  one  who  fires  recklessly  into 
a  crowd  and  kills  another  is  guilty  of  murder,  though  he  does  so 
without  any  special  purpose:  Golliher  v.  Commonwcaltls,  2  Duvall, 
363,  87  Am.  Dec.  403.  But  if  one  in  sport  aims  a  pistol  at  another, 
both  supposing  it  to  be  unloaded,  and  pulls  the  trigger,  wliereby  the 
pistol  is  discharged  and  the  other  is  killrul.  there  is  no  crime: 
liobertson  v.  State,  2  Lea,  239,  31  Am.  Rep.  602. 


HENEY  V.  STATE. 

[110  Georgia,  750.] 

LARCENY  BY  PLEDGOR.— A  pledgee  has  a  special  prop- 
erty In  the  thing  pledged,  and  a -pledgor  who  takes  the  propei*ty 
from  the  possession  of  the  pledgee  with  the  fraudulent  intent  and 
felonious  design  of  depriving  the  latter  of  such  possession  and 
of  his  security  may  be  convicted  of  larceny. 

D.  F.  Crosland,  for  the  plaintiff  in  error. 

J.  D.  Pope,  solicitor,  for  the  state. 

''^^  LEWIS,  J.  Sherman  Henry  was  placed  upon  trial  in 
the  city  court  of  Albany,  upon  an  accusation  charging  him  with 
entering  the  dwelling-house  of  one  Tempie  Mack  with  intent  to 
steal,  and  was  wrongfully,  fraudulently,  and  privately  taking 
and  carrying  away  therefrom,  with  intent  to  steal  the  same,  one 
suit  of  clothes  and  one  bicycle  of  the  value  of  fifteen  dollars, 
the  personal  property  of  said  Mack.  To  this  accusation  he 
pleaded  not  guilty.  Briefly  stated,  the  following  is  the  sub- 
stance of  the  testimony  introduced  on  the  trial:  Tempie  Mack, 
the  prosecutrix,  testified  that  the  accused  came  to  her  to 
engage  board.  She  replied  to  him  that  he  would  have  to 
pay  her  in  advance,  as  she  had  lost  so  much  by  boarders. 
Accused    replied  that  he  had  a  trunk    full  of  clothes  and  a; 
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bicycle,  and  that  lie  would  deliver  them  to  her  as  security  for 
the  board.  This  conversation  took  place  during  the  day,  and 
that  night  the  accused  came  back  to  the  home  of  prosecutrix, 
bringing  with  him  his  trunk  and  bicycle,  and  said,  "Here  is  a 
suit  of  clothes  that  cost  me  eight  dollars,  and  a  bicycle,  that 
I  turn  over  to  you  as  security  for  my  board."  She  accordingly 
received  these  chattels,  and  had  them  placed  in  a  room  in  her 
house  occupied  by  her  son.  The  accused  also  was  assigned  to 
this  room,  where  he  lodged  as  a  boarder.  He  kept  the  key  to 
his  trunk,  wore  the  clothes,  and  rode  the  bicycle  occasionally. 
In  the  trunk  was  a  new  suit  of  clothes.  He  agreed  to  pay  two 
dollars  per«week  for  board,  and  he  remained  in  the  house  as  a 
boarder  a  little  over  three  weeks,  for  which  he  was  due  seven 
dollars.  A  demand  was  made  on  him  for  the  money.  He  left 
the  house,  leaving  the  bicycle  and  trunk  therein.  Two  or  three 
days  afterward  the  landlady  missed  the  bicycle.  She  then  ex- 
amined his  trunk,  and  found  the  new  suit  of  clothes  had  also 
been  taken  away.  It  further  appeared  from  the  testimony  that 
the  accused  had  sold  the  bicycle,  and  was  wearing  the  new 
suit  of  clothes  in  another  place  where  he  was  engaged  in  work. 
The  accused  introduced  no  evidence,  but  made  a  statement,  in 
which  he  admitted  ''^^  that  he  told  the  landlady  his  trunk  and 
clothes  would  be  responsible  for  his  board,  but  denied  deliver- 
ing them  to  her,  stating  that  he  J<:ept  the  key  to  his  trunk,  wore 
his  clothes,  and  rode  his  bicycle  whenever  he  wished;  said  he 
did  not  intend  to  steal  anything,  but  he  put  on  the  new  suit  of 
clothes  to  attend  to  a  job  in  Arlington,  where  he  was  working 
when  arrested,  and  simply  desired  to  make  some  money  so  that 
he  could  pay  his  board.  The  judge  of  the  city  court,  before 
whom  the  case  was  tried  without  a  jury,  after  hearing  the  evi- 
dence, found  the  accused  guilty;  whereupon  he  made  a  motion 
for  a  new  trial,  on  the  general  grounds  that  the  verdict  was 
contrary  to  law  and  evidence.  To  the  judgment  of  the  court 
overruling  this  motion  the  accused  excepts. 

1.  There  can  be  no  question  about  the  soundness  of  the 
proposition  that  property  stolen  from  a  bailee  may  be  charged 
in  an  indictment  to  be  his  property,  and  authorities  have  even 
gone  to  the  extent  of  holding  that  property  stolen  from  one 
who  had  himself  stolen  it  could  be  alleged  as  his.  It  is  equally 
true  til  at  property  in  the  hands  of  a  bailee  may  be  stolen  by  the 
general  owner:  Clark's  Criminal  Law,  246,  247;  18  Am.  &  Eng. 
Ency.  of  Law,  598,  599.  In  the  case  of  Wimbish  v.  State,  89 
Ga.  294,  it  was  decided  by  this  court  that:  "The  ownership  of 
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personal  property,  in  an  indictment  for  larceny,  may  be  laid  in 
a  bailee  having  possession  of  the  property  when  it  was  stolen, 
though  the  bailment  was  gratuitous."  In  Davis  v.  State,  76  Ga. 
721,  it  appears  that  the  accused  was  indicted  for  obstructing  an 
officer  in  the  execution  of  legal  process.  It  seems  that,  after  a 
levy  of  fieri  facias  by  the  sheriff,  the  defendant  in  fieri  facias 
privately  took  and  carried  the  property  levied  upon  to  an  ad- 
joining county.  It  was  held  by  a  majority  of  this  court  that 
this  did  not  constitute  the  offense  with  which  he  was  charged, 
and  on  page  722  Justice  Blandford  says:  'In  this  case  that 
which  the  plaintiffs  in  error  did  was  not  to  oppose  the  officer, 
but  it  was  to  defeat  the  execution  of  the  process  by  committing 

the   crime   of   simple    larceny The  plaintiffs   in  error 

should  have  been  indicted  for  simple  larceny,  and  not  for  the 
offense  for  which  they  were  indicted."  From  these  principles 
it  necessarily  follows  that  when  property  has  been  delivered 
by  the  owner  to  one  as  a  "^^^  pledge  to  secure  a  debt,  the 
pledgee  has  sufficient  interest  in  the  same  to  maintain  a  prose- 
cution against  anyone,  even  the  general  owner,  by  charging  that 
the  property  belonged  to  him,  the  pledgee.  We  do  not  under- 
stand, however,  that  this  principle  is  denied.  Counsel  for 
plaintiff  in  error  seeks  a  reversal  in  this  case  upon  the  idea 
that  the  testimony  does  not  show  such  a  delivery  of  the  prop- 
erty in  question  as  would  constitute  a  valid  pledge  in  law.  We 
think  there  is  sufficient  testimony  for  the  judge  to  infer  an 
actual  delivery  by  the  accused  of  this  property  as  •security  for 
the  payment  of  his  board.  The  fact  that  he  was  permitted 
to  use  it  does  not  deprive  the  pledgee  in  this  case  of  the  right 
to  its  custody  and  control.  Nothing  can  be  gathered  from  the 
evidence  in  the  record  to  indicate  that  she  ever  consented  to 
such  a  use  or  disposition  of  the  same  as  to  absolutely  deprive 
her  of  such  possession.  A  portion  of  the  property  pledged  was 
actually  sold  to  another  party  by  the  pledgor  without  her 
knowledge  and  consent;  and  the  circumstances  developed  by 
the  evidence  touching  the  manner  of  its  disposition  by  the 
pledgor  were  amply  sufficient  for  the  judge  to  infer  that  he 
had  a  fraudulent  purpose  of  depriving  his  creditor  of  this  se- 
curity. This  identical  question  was  made  and  passed  upon  by 
the  supreme  court  of  Iowa  in  the  case  of  Bruley  v.  Rose,  57 
Iowa,  651.  It  was  there  decided:  "A  pledgee  has  a  special 
property  in  the  thing  pledged,  and  a  pledgor  who  takes  the 
property  from  the  pledgee's  possession  with  the  felonious  de- 
sign of  depriving  such  pledgee  of  his  security  may  be  guilty  of 
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larceny."  In  that  case  it  appeared  that  Bruley  had  been 
charged  with  larceny  of  a  span  of  horses  which  he  had  bought 
from  Eose.  For  these  horses  Bruly  was  indebted  to  Kose  in 
the  sum  of  forty-five  dollars  and  sixty  cents,  and  to  secure  the 
payment  of  this  balance  it  was  claimed  that  Bruley  delivered 
the  horses  to  Eose  as  a  pledge,  and  afterward  gained  possession 
of  them  under  false  pretenses,  and  with  the  felonious  design  of 
depriving  him  of  his  security.  It  appeared  that  Eose  did  give 
him  permission  to  take  the  horses  for  a  particular  purpose.  It 
was  accordingly  held  that,  if  he  took  them  for  a  fraudulent 
purpose,  he  was  guilty  of  the  offense  of  larceny. 

''^^  Applying  these  principles  to  the  facts  in  this  case,  wo 
think  the  court  did  right  in  overruling  the  motion  for  a  new 
trial. 

Judgment  affirmed, 

AH  concurring,  except  Fish,  J.,  absent. 


LARCENY  BY  PLEDGOR.— A  pledgor  obtaining  possession  of 
the  thing  pledged  by  deception  and  false  pretenses,  and  with  the 
felonious  intention  of  depriving  the  pledgee  of  his  security,  is  guilty 
of  larceny:  See  the  monographic  note  to  State  v.  Homes,  57  Am. 
Dec.  27& 


ALMAND  V.  STATR 

[110  Georgia,  883.] 

LARCENY  BY  BAILEE.— The  crime  of  larceny  after  a  trust 
can  be  shown  only  by  proof  that  the  bailee  has  made  a  fraudu- 
lent conversion  to  his  own  use  of  the  thing  Intrusted  to  him.  If 
there  Is  no  proof  of  positive  fraud  or  intentional  wrong  on  the 
part  of  the  accused,  there  can  be  no  conviction. 

G.  W.  Gleaton,  Arnold  &  Arnold,  and  J.  F.  Daniel,  for  the 
plaintiff  in  error. 

C.  D.  Hill,  solicitor  general,  and  Rosser  &  Carter,  for  the 
state. 

^'^^  LITTLE,  J.  Almand  was  indicted  for  the  r  ffense  of 
larceny  after  a  trust  delegated.  The  specific  charge  was,  that 
he  had  been  intrusted  by  the  Gate  City  Oil  Company  with  cer- 
tain checks  on  banks  in  the  city  of  Atlanta,  at  different  times 
and  for  different  amounts  of  money,  for  the  purpose  of  using 
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the  funds  represented  by  said  checks  in  purchasing  and  ship- 
ping cottonseed  to  the  bailor.  He  was  convicted,  and  moved 
for  new  trial  on  a  number  of  grounds.  Inasmuch  as  it  is  our 
opinion  that  the  verdict  was  without  evidence  to  support  it,  we 
do  not  find  it  necessary  to  consider  and  pass  upon  the  other 
grounds  of  the  motion.  While  th^  indictment  charges  that  a 
number  of  checks  described  in  that  instrument  were  misappro- 
priated, the  state  relied  for  conviction  mainly  on  the  appropria- 
tion to  his  own  use  by  Almand  of  one  certain  check  for  the 
sum  of  two  hundred  and  fifty  dollars,  dated  November  29, 
1898,  which  it  was  shown  was  delivered  to  the  accused  and  dis- 
posed of  by  him  in  the  county  of  Fulton.  It  appears  from  the 
brief  of  evidence  ***  that  Almand  had  been  engaged  in  busi- 
ness with  the  Gate  City  Oil  Company,  in  one  way  or  another, 
for  a  number  of  years;  that  prior  to  the  year  1898  he  was  due 
to  that  company  a  considerable  amount  of  money  for  articles 
and  merchandise  furnished  to  him  under  an  original  agreement 
that  such  articles  and  merchandise  were  to  be  paid  for  in  cot- 
tonseed at  a  certain  price;  that  at  various  times  during  the  year 
1898  Almand  received  from  the  company  and  had  cashed  a 
number  of  checks  which  represented  quite  a  large  amount  of 
money,  for  the  purpose  of  buying  cottonseed  and  shipping  it 
to  the  company  in  Atlanta;  that  these  checks  were  charged  ta 
him  on  the  books  of  the  company  as  they  were  delivered,  as 
were  other  and  different  items  of  merchandise  sold  to  him  by 
the  company,  the  whole  account  thus  stated  constituting  an 
aggregate  indebtedness  for  money  advanced  to  purchase  cotton- 
seed and  for  merchandise  previously  sold  to  him  by  the  com- 
pany on  credit;  and  that  from  time  to  time  during  the  year 
the  accused  made  shipments  of  cottonseed  to  the  company  in 
varying  quantities.  It  also  appears  that  during  this  period  the 
accused  was  acting  as  the  agent  of  the  Marietta  Guano  Com- 
pany in  collecting  notes  which  had  been  previously  given  by 
farmers  in  the  purchase  of  fertilizers;  that  frequently  the  ac- 
cused accepted  payment  for  such  notes  in  cottonseed  which 
was  shipped  to  the  oil  company,  his  plan  of  operation  being, 
as  we  gather  from  the  evidence,  to  ship  cottonseed  which  he 
obtained  by  direct  purchase,  as  well  as  by  the  collections  which 
he  made  on  the  guano  company's  notes,  directly  to  the  oil 
company,  without  special  regard  to  the  amount  of  money  fur- 
nished him  by  the  company,  his  shipments  sometimes  exceeding 
in  value  the  amounts  of  money  furnished,  and  being  sometimes 
less  in  value  than  such  amounts.    It  was  clearly  shown  that 
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when  he  received  the  particular  check  for  two  hundred  and 
fifty  dollars  he  at  once  went  to  the  office  of  the  guano  com- 
pany, some  of  whose  notes  he  had  collected  in  cottonseed 
shipped  to  the  oil  company,  indorsed  the  check  to  such  com- 
pany, and  received  credit  for  the  amount  thereof  on  his  per' 
sonal  indebtedness  incurred  by  reason  of  the  collection  of  lU 
notes;  and  if  his  conviction  be  allowed  to  stand,  it  must  rest  on 
the  fact  of  this  misappropriation  of  the  check  intrusted  to  him. 
The  indictment  is  founded  on  section  194  of  the  Penal  ^^^ 
Code,  which  declares  that:  "If  any  person  who  has  been  in- 
trusted by  another  with  any  money,  ....  check,  ....  or 
any  other  article  or  thing  of  value,  for  the  purpose  of  apply- 
ing the  same  for  the  use  or  benefit  of  the  owner  or  person 
delivering  it,  shall  fraudulently  convert  the  same  to  his  own 
use,  he  shall  be  punished,"  etc. 

There  can  be  no  question  that,  under  the  evidence,  the  check 
was  delivered  to  the  accused  for  the  purpose  of  purchasing  cot- 
tonseed for  the  oil  company,  and  it  cannot  be  denied  that  this 
specific  check  was  delivered  by  the  accused  to  one  of  his  cred- 
itors and  went  to  pay  a  personal  debt.  It  must  be  noted,  how- 
ever, that  it  takes  more  than  this  to  constitute  the  offense  with 
which  the  accused  was  charged.  Undoubtedly,  the  check  was 
technically  converted  from  the  use  to  which  it  was  intended  by 
the  owner  to  have  been  put;  but  it  is  only  when  a  fraudulent 
conversion  has  been  made  that  a  criminal  offense  is  committed. 
If  nothing  more  appeared  but  that  the  check  was  intrusted  for 
the  designated  purpose  and  the  bailee  converted  it  to  his  own 
use,  the  conversion  would  be  deemed  fraudulent.  But  if  the 
oil  company  had  received  in  cottonseed  the  full  value  of  the 
money  which  it  had  given  to  the  accused  with  which  to  pur- 
chase the  seed,  how  can  it  be  said  that  its  money  was  fraudu- 
lently converted?  In  other  words,  if  the  oil  company  gave  the 
accused  a  given  sum  of  money  for  the  purpose  of  purchasing 
cottonseed  for  its  use,  and  the  accused,  with  his  own  or  the 
money  of  some  one  else,  purchased  and  shipped  to  it  cottonseed 
of  the  full  value  of  the  money  furnished,  what  difference  can 
it  make  to  the  company  whether  the  identical  money  which  it 
delivered  or  the  money  of  the  accused  paid  for  the  seed?  In 
any  event  it  had,  under  the  evidence,  what  it  was  entitled  to 
demand  from  the  accused  in  return  for  its  money;  and  if  in 
making  these  purchases  the  accused  used  his  own  money,  or 
the  money  of  some  one  else,  and  furnished  the  oil  company  all 
the  seed  which  it  could  require  of  him,  the  fact  that  he  used  the 
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money,  specifically  given  for  the  purchase,  to  reimburse  himself 
or  another  for  the  sum  which  he  had  paid  out  for  the  benefit  of 
the  oil  company  cannot  make  any  difference  to  that  company. 
While  such  a  proceeding  might  be  a  technical  conversion,  it 
could  in  no  sense  be  a  fraudulent  ®®®  conversion.  In  the  case 
of  Snell  V.  State,  50  6a,  233,  this  court,  in  construing  the  stat- 
ute now  under  consideration,  declared  that,  "to  make  out  a  case 
of  larceny  from  the  mere  use  of  the  article,  it  must  appear  that 
the  use  was  fraudulent;  that  it  was  used  under  such  circum- 
stances as  to  show  an  intent  to  deprive  the  factor  of  his  prop- 
erty." In  the  case  of  Georgia  R.  R.  v.  Cubbedge,  75  Ga,  324, 
this  court  said:  "There  is  nothing  in  the  proofs  offered  by  the 
plaintiff  which  shows  any  positive  fraud  or  intentional  wrong 
on  the  part  of  defendants,  and,  without  this,  there  is  no  embez- 
zlement or  larceny  after  a  trust.  The  conversion  must  have 
been  wrongful  and  fraudulent."  In  the  case  of  Ethericlge  v. 
State,  78  Ga.  340,  this  court,  in  defining  what  was  a  fraudulent 
conversion  in  a  case  of  larceny  after  trust,  declared  that  it  was 
"a  deception  deliberately  practiced  in  order  to  gain  an  undue 
and  unfair  advantage."  In  his  evidence,  the  president  of  the 
oil  company,  among  other  things,  testified:  "I  cannot  say  that 
Mr.  Almand  appropriated  one  cent  of  that  money  to  his  own 
use."  Again:  "The  cottonseed  amounted  to  seven  hundred 
and  sixty-seven  dollars  and  six  cents.  I  don't  know  that  the 
money  for  these  checks  did  not  go  to  pay  for  this  cottonseed." 
And  in  testifying  as  to  the  amount  of  money  represented  by 
the  checks  set  out  in  the  bill  of  indictment,  and  the  value  of 
the  cottonseed  received  from  the  accused,  the  president  further 
testified:  "We  furnished  him  twelve  hundred  and  seventy-five 
dollars,  to  buy  cottonseed  with,  and  he  shipped  us  nineteen  hun- 
dred dollars'  worth  of  cottonseed."  It  may  be  true  that  on 
striking  a  balance  the  accused  will  be  found  indebted  to  the 
oil  company;  but,  if  this  testimony  for  the  prosecution  be  true, 
it  cannot  be  held  that  the  accused  fraudulently  converted  to 
his  own  use  any  of  the  money  which  the  oil  company  had  in- 
trusted to  him  with  which  to  purchase  cottonseed,  because  it 
shows  that  it  received  more  seed  than  the  money  which  it  gave 
to  the  accused  would  buy.  The  criminal  law  is  not  concerned 
with  the  collection  of  the  debt  which  the  oil  company  holds 
against  the  accused.  It  will  not  lend  its  aid  under  any  cir- 
cumstances to  collect  this  or  any  other  debt.  It  iB  only  for 
a  violation  of  the  laws  of  the  state  that  the  accused  can  be 
made  to  suffer  punishment.     If  the  oil  company  sold  merchan- 
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disc  to  the  accused  on  a  credit,  the  law  will  aid  it  to  collect 
®*''  its  debt,  to  the  extent  of  giving  it  a  judgment  against  the 
property  of  the  defendant,  but  it  will  not  extend  to  it  the  aid  of 
its  criminal  laws  to  enforce  a  settlement.  Inasmuch  as  the 
state  entirely  failed  to  show  that  the  accused  fraudulently  con- 
verted the  property  of  the  oil  company  to  his  own  use,  the  court 
below  should  have  awarded  a  new  trial.  Refusal  to  do  so  was 
error,  and  the  judgment  is  reversed. 

All  the  justices  concurring,  except  Fish,  J.,  absent. 


LARCENY  BY  BAILEE —If  a  bailee  converts  property  to  his 
own  use  with  felonious  Intent,  he  is  guilty  of  larceny;  but  some 
act  inconsistent  with  the  bailment  must  be  proved,  and  some  courts 
hold  that  the  felonious  Intent  must  exist  when  he  acquires  pos- 
session of  the  property:  Monographic  note  to  State  v.  Homes,  57 
Am.  Dec.  280,  281.  See,  too,  Pitsnogle  v.  Commonwealth,  91  Va. 
808,  50  Am.  St.  Rep.  867;  note  to  Commonwealth  y.  Lannan,  25  Am. 
St.  Rep.  632. 


PAGE  V.  CITIZENS'  BANKING  COMPANY. 

[Ill   Georgia,  73.] 

PARTNERSHIP— LIABILITY  FOR  MALICIOUS  PROSEJ- 
OUTION.— A  partnership  is  liable  in  an  action  for  malicious  prose- 
cution, united  in  by  all  the  members  for  the  purpose  of  furthering 
the  interests  of  the  partnership. 

SLANDER.— A  PARTNERSHIP  is  not  liable  for  a  slander 
nttered  by  one  of  its  members,  where  the  other  partners  did  not 
direct  the  speaking  of  the  words  complained  of. 

MALICIOUS  PROSECUTION— JOINDER  OP  DEFEND- 
ANTS.—Where  a  partnership,  its  individual  members,  and  a  third 
person  conspire  toprether  to  injure  a  plaintiff  in  instituting  and 
carrying  on  a  prosecution,  all  may  be  joined  as  defendants  In  an 
action  for  malicious  prosecution. 

PLEADING.— IN  AN  ACTION  FOR  MALICIOUS  PROSE- 
CUTION AGAINST  A  PARTNERSHIP,  THE  COMPLAINT  should 
allege  that  the  prosecution  was  instituted  and  carried  on  In  fur- 
therance of  the  partnership's  interests,  and  it  Is  therefore  proper 
to  allogre  exactly  in  what  way  the  partnership  was  Involved  In 
the  matter  which  was  the  foundation  of  the  prosecution. 

MALICIOUS  PROSECUTION.— A  CRIMINAL  PROSECU- 
TION, to  give  rise  to  an  action  for  malicious  prosecution,  must 
have  been  instituted  without  probable  cause,  maliciously  carried 
on,  and  damage  must  have  ensued  therefrom. 

MALICIOUS  PROSECUTION.— A  CRIMINAL  PROSECU- 
TION HAS  BEEN  "CARRIED  ON,"  so  as  to  support  an  action  for 
malicious  prosecution,  where,  under  the  authority  of  a  search  war- 
rant, the  premises  of  the  person  named  therein  are  searched  and 
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goods  seized  which  are  not  described  In  the  affidavit,  and  such  per- 
son Is  arrested  and  carried  before  a  magistrate,  and  after  the 
prosecutor  is  allowed  a  reasonable  time  to  secure  evidence  he  faila 
to  do  so,  and  in  open  court  announces  that  he  cannot  make  out 
a  case  against  the  person  arrested,  and  asks  that  an  order  be  en- 
tered discharging  the  accused  from  custody  and  restoring  to  him 
the  property  wrongfully  seized. 

MALICIOUS  PROSECUTION.— A  CRIMINAL  PROSECU- 
TION IS  AT  AN  END  when  the  prosecution  announces  in  open 
court  that  it  has  no  evidence  to  offer  against  the  accused,  and 
procures  an  order  dismissing  the  warrant  and  discharging  the  ac- 
CQsed  from  custody,  and  no  further  action  Is  ever  taken. 

PARTNERSHIP.— MALICIOUS  ARREST  and  malicious 
prosecution  are  causes  of  action  of  a  kindred  nature.  Hence,  If 
a  partnership  Is  liable  to  be  sued  as  such  for  a  malicious  prosecu- 
tion. It  will  also  be  liable  to  be  sued  in  the  same  manner  under 
similar  circutiistances  for  a  malicious  arrest. 

ACTIONS— JOINDER.— Causes  of  action  for  malicious  prose- 
cution, malicious  arrest,  and  false  imprisonment,  all  sounding  in 
tort,  may  be  Joined  In  the  same  action  when  the  plaintiff  and  de- 
fendants in  each  cause  of  action  are  Identical. 

FALSE  IMPRISONMENT— ARREST  UNDER  WARRANT.— 
An  Imprisonment  resulting  from  an  arrest  under  a  valid  warrant 
is  not  a  false  imprisonment. 

PRACTICE.- WHERE  DEMURRERS  ARE  FILED  to  both 
the  complaint  and  the  answer,  the  proper  practice  is  to  consider 
the  demurrer  to  the  complaint  first,  and,  if  this  is  sustained,  the 
demurrer  to  the  answer  need  not  be  considered. 

De  Lacy  &  Bishop,  for  the  plaintiff. 

Roberts  &  Milner  and  W.  M.  Clements,  for  the  defendants. 

''■*  COBB,  J.  Page  brought  suit  against  Ashburn,  Peacock, 
Edwards,  Lietch,  Williams,  Eogers,  and  the  Citizens'  Banking 
Company  of  Eatonton,  which  was  alleged  to  be  a  partnership 
composed  of  the  five  persons  first  above  named.  The  petition 
contained  three  counts,  one  for  malicious  prosecution,  one  for 
malicious  arrest,  and  one  for  false  imprisonnient.  The  facts 
alleged  in  each  of  the  counts  were,  in  substance,  as  follows: 
Rogers  was  the  sheriff  of  the  county,  and  as  such  had  levied  a 
mortgage  execution  ''^^  in  favor  of  the  Citizens'  Banking  Com- 
pany against  petitioner  upon  a  certain  stock  of  goods,  which 
was  in  the  possession  of  the  sheriff  under  the  levy  at  the  former 
place  of  business  of  petitioner.  Lietch  and  Rogers  united  in 
making  an  affidavit  that  "thirty-one  suits  of  men's  clothing 
have  recently  been  taken  from  the  storehouse  occupied  by  J.  D. 
Page  and  held  in  custody  of  J.  C.  Rogers,  sheriff  of  Dodge 
county,  Georgia,  under  levy  of  a  mortgage  fieri  facias,  and  now 
occupied  by  W.  H.  Clements,  and  the  same  has  been  taken  by 
criminal  means  and  carried  away,  and  that  they  believe,  and 
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have  provable  cause  to  believe,  that  the  said  property  is  now 
concealed  in  the  dwelling  and  premises  occupied  by  J.  D.  Page, 
located  on  College  street,  in  the  town  of  Eastman."  On  this 
affidavit  a  warrant  was  issued,  directing  that  the  house  and 
premises  of  Page  be  searched,  and,  if  the  property  described  in 
the  affidavit  be  found  therein,  that  he  be  arrested  and,  to- 
gether with  the  property  so  found,  brought  before  some  judi- 
cial officer,  to  be  dealt  with  as  the  law  directs.  It  was  dis- 
tinctly alleged  in  the  petition  that  when  Lietch  and  Eogers 
made  this  affidavit  they  were  acting  for  themselves,  as  well  as 
for  the  Citizens'  Banking  Company,  and  with  the  approval  and 
by  the  direction  of  each  member  of  that  partnership.  The 
warrant  issued  on  this  affidavit  was  placed  in  the  hands  of  the 
town  marshal  and  county  bailiff,  and  the  house  and  premises 
of  petitioner  were  thoroughly  searched.  None  of  the  prop- 
erty described  in  the  affidavit  was  found  therein,  but  the  offi- 
cer seized  three  pieces  of  dress  flannel  and  two  suits  of  chil- 
dren's clothes,  and  arrested  petitioner.  Subsequently  to  the 
arrest,  the  bailiff,  with  other  persons,  returned  and  made  an- 
other search  of  the  premises,  but  found  none  of  the  property 
described  in  the  affidavit.  Petitioner  was  taken  before  a  jus- 
tice of  the  peace,  when  Lietch,  Edwards,  and  Williams,  acting 
for  themselves  and  for  the  other  members  of  the  firm,  appeared 
to  prosecute  plaintiff,  with  an  attorney  who  was  employed  by 
the  Citizens'  Banking  Company  as  a  partnership  and  each  and 
all  of  the  members  of  the  same.  In  pursuance  of  that  employ- 
ment such  attorney  did  represent  the  prosecution  against  the 
plaintiff  from  its  inception  to  its  termination.  Petitioner  asked 
that  he  be  released  from  custody,  on  the  ground  that  the  affi- 
davit upon  which  the  warrant  was  issued  was  defective  and  void 
and  ''"  failed  to  charge  any  offense  against  him,  and  that  for 
that  reason  his  arrest  and  detention  were  unlawful.  Lietch, 
Edwards,  and  Williams  objected  to  the  release  of  petitioner, 
and  tlie  magistrate  refused  to  order  his  discharge.  He  then 
asked  for  an  immediate  investigation  or  preliminary  trial,  but 
the  parties  just  referred  to  objected  to  this,  and  upon  their  ap- 
plication the  hearing  was  continued  to  the  next  day.  To  avoid 
being  placed  in  jail,  petitioner  offered  to  give  a  bond  for  his  ap- 
pearance, but  the  magistrate  held  that  a  bond  must  be  given  to 
appear  and  answer  for  the  offense  of  larceny,  and  petitioner  gave 
the  bond  to  appear  for  a  preliminary  hearing  on  the  next  day 
for  the  offense  of  larceny. 
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At  the  time  fixed  for  the  preliminary  trial,  Rogers,  Lietch, 
Edwards,  and  Williams,  acting  for  themselves  and  with  the  ap- 
proval of  Asbburn  and  Peacock,  the  other  members  of  the  part- 
nership, again  appeared  with  their  attorney  before  the  magis- 
trate for  the  purpose  of  prosecuting  petitioner,  and  on  their  mo- 
tion the  case  was  again  continued  until  the  following  day,  over 
the  objection  of  petitioner,  who  was  present  and  demanding  a 
hearing.  At  the  time  fixed  in  this  last  order  of  postponement, 
petitioner  appeared  with  his  counsel  before  the  magistrate,  and 
thereupon  the  prosecution,  by  their  attorney,  asked  leave  of  the 
court  to  withdraw  the  warrant  and  to  restore  to  petitioner  the 
articles  which  had  been  seized  by  the  officer  who  searched^  his 
house,  the  attorney  representing  the  prosecution  stating  that  it 
was  impossible  to  make  out  a  case.  An  order  was  then  granted 
discharging  petitioner  from  custody,  and  restoring  to  him  the 
articles  which  had  been  seized.  It  was  distinctly  alleged  that 
while  Rogers  and  Lietch,  the  persons  upon  whose  affidavit  the 
warrant  was  i:ssued,  were  the  nominal  prosecutors  of  petitioner, 
Asbburn,  Edwards,  Williams,  and  Peacock,  and  the  Citizens* 
Banking  Company  as  a  partnership,  were  all  jointly  and  sever- 
ally the  prosecutors  in  the  case.  Petitioner  alleges  that  he  was 
innocent  of  any  offense,  and  that  he  did  not  take  and  carry 
away  any  of  the  articles  named  in  the  affidavit,  nor  were  any 
of  them  concealed  in  his  dwelling  or  about  his  premises,  and 
that  the  prosecutors  had  no  probable  cause  whatever  to  believe 
that  the  same  were  so  concealed;  that  the  articles  seized  by  the 
officer  constituted  no  part  of  the  property  mentioned  in  the-  af- 
fidavit, ''"'  but  were  the  property  of  petitioner,  his  wife  and 
children,  and  had  never  been  in  the  possession  or  custody  of 
Rogers.  Petitioner  was  in  actual  custody  of  the  arresting  officers 
for  several  hours,  and  was  in  their  constructive  custody  for 
forty-three  hours  before  he  was  released.  It  is  alleged  that  the 
prosecution  was  maliciously  instituted  and  carried  on  without 
probable  cause,  the  prosecutors  having  no  ground  whatever  for 
the  proceeding,  other  than  their  desire  to  injure  petitioner.  As 
matter  of  aggravation  and  as  evidence  of  malice,  it  is  alleged 
that  the  defendants  circulated  disparaging  and  damaging  re- 
ports about  petitioner,  charging  that  large  quantities  of  goods 
stolen  from  the  custody  of  the  sheriff  had  been  found  by  the 
officers  in  the  house  of  petitioner,  that  he  had  a  secret  key  to 
the  store  in  which  such  goods  were  located,  and  that  he  had 
taken  such  goods. 
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To  tliis  petition  the  defendants  filed  demurrers,  "both  general 
and  special.  The  court  sustained  the  demurrers  and  dismissed 
the  petition,  and  this  ruling  is  assigned  as  error.  The  plaintiff, 
during  the-progress  of  the  hearing  of  the  demurrers,  offered  an 
amendment  to  his  petition,  which  merely  set  forth  with  greater 
particularity  than  the  original  petition  the  facts  showing  the 
connection  of  the  Citizens'  Banking  Company  with  the  mortgage 
execution  which  had  been  levied  upon  the  property  of  peti- 
tioner, and  prayed  that,  if  it  should  be  held  that  the  suit  could 
not  be  maintained  against  the  Citizens'  Banking  Company  as  a 
partnership,  the  case  might  be  held  in  court  as  a  suit  against 
Bogers  and  the  individual  members  of  that  partnership.  The 
court  refused  to  allow  this  amendment,  and  this  ruling  is  also 
assigned  as  error. 

1.  Is  a  partnership  ever  liable  as  such  in  an  action  for  a 
malicious  prosecution?  If  so,  under  what  circumstances  can 
such  an  action  be  maintained?  One  partner  may  be  rendered 
liable  for  the  acts  of  his  copartner.  Whether  or  not  he  is  so 
liable  is  to  be  determined  by  the  application  of  the  rules  gov- 
erning the  relation  of  principal  and  agent;  and,  generally,  the 
partnership  is  liable  for  the  act  of  one  of  the  partners  if  it  would 
have  been  liable  had  the  same  act  been  committed  by  an  agent 
intrusted  by  the  firm  with  the  management  of  its  business: 
17  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  1066.  If  a  tort  be  com- 
mitted by  one  partner  while  engaged  in  a  transaction  within  the 
scope  "^^  of  the  partnership  business,  and  such  tort  be  com- 
mitted in  furtherance  of  the  interests  of  the  partnership,  it  will 
be  liable.  But  it  will  not  be  liable  for  a  tort  committed  by  one 
partner  in  a  transaction  outside  of  the  partnership  business, 
where  he  acts  from  his  own  private  malice  or  ill-will,  unless  the 
act  which  constituted  the  tort  was  authorized  by  the  members 
of  the  partnership  or  subsequently  ratified  by  them,  the  act  it- 
self having  been  done  in  their  behalf  and  interest:  Mechem  on 
the  Elements  of  Partnership,  sees.  804,  205;  Parsons  on  Partner- 
ship, 4th  ed.,  sees.  100,  102;  1  Bates  on  Partnership,  sec.  461;  1 
Lindley  on  Partnership,  sees.  149,  150;  1  Jaggard  on  Torts, 
sec.  99;  Barbour  on  Parties,  2d  ed.,  c.  2,  sec.  13,  top  p.  350. 
The  authorities  just  cited  established  simply  that  as  a  partner- 
ship is  an  aggregation  of  individuals,  where  each  one  is  the  au- 
thorized agent  of  the  others  to  perform  any  act  within  the  scope 
of  the  partnership  enterprise,  if  one  of  them,  in  the  prosecu- 
tion of  the  business  of  the  partnership,  be  guilty  of  a  willful 
wrong  toward  another,  the  other  partners  will  be  liable;  and 
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that  if  one  partner  is  guilty  of  an  act  outside  of  the  partnership 
business,  which  causes  an  injury,  the  other  partners  will  not  be 
liable,  unless  it  appear  that  such  act  was  expressly  authorized 
by  them,  or  after  the  same  had  been  performed  in  their  behalf 
and  interest  they  had  either  expressly  ratified  the  same  or  know- 
ingly received  the  fruits  of  the  wrongful  act.  Applying  these 
principles  to  the  present  case,  the  petition  set  forth  a  cause  of 
action  as  against  the  individuals  who  compose  the  partnership 
known  as  the  Citizens'  Banking  Company,  and  the  plaintiff  has 
a  right  to  maintain  the  action,  so  far  as  the  count  for  malicious 
prosecution  is  concerned,  against  the  individuals  composing  that 
partnership.  But  the  suit  is  not  only  against  the  individuals; 
it  is  against  the  partnership  itself,  and  a  judgment  is  sought 
against  the  partnership  itself  as  well  as  against  the  individual 
members  who  compose  it.  It  is  well  settled  that  a  corporation 
is  liable  for  torts  committed  by  its  agents,  such  as  assault  and 
battery,  libel,  malicious  prosecution,  and  the  like:  Behre  v. 
National  Cash  Register  Co.,  100  Ga.  213,  62  Am.  St.  Eep.  320; 
1  Lawson's  Eights,  Eemedies,  and  Practice,  sec.  367;  Newell  on 
Malicious  Prosecution,  sec.  102;  Columbus  etc.  Ey.  Co.  v.  Chris- 
tian, 97  Ga.  56;  Georgia  E.  E.  etc.  Co.  v.  Eichmond,  98  Ga.  495. 
Whether  a  partnership  can  be  sued- as  such  and  held  liable  for 
a  tort  in  the  commission  of  which  '^^  all  of  the  members  united 
for  the  purpose  of  furthering  the  interests  of  the  partnership, 
or  whether  in  such  a  case  the  individuals  only  are  liable  to  be 
sued,  either  jointly  or  severally,  is  a  question  which  is  for  the 
first  time  presented  to  this  court  for  decision.  Can  a  partner- 
ship itself  be  regarded  as  being  so  separate  and  distinct  from 
the  individual  members  of  the  same  that  it  may  be  treated  as 
the  wrongdoer,  and  a  judgment  be  rendered  against  it  which 
would  bind  partnership  assets  in  the  same  manner  that  a  judg- 
ment rendered  against  it  on  a  contract  would  bind  such  assets  ? 
A  corporation  is  a  person,  and  therefore  it  is  clear  that  the 
decisions  uniformly  holding  that  it  may  be  rendered  liable  for 
a  tort  committed  by  its  agent  are  undoubtedly  sound.  "Though 
a  firm  or  partnership  is  not  a  person,  it  is  a  legal  entity,  and, 
for  some  purposes,  is  recognized  as  a  quasi  person  having  pow- 
ers and  functions  exercisable  by  one  of  the  partners  severally 
or  all  of  them  jointly":  Drucker  v.  Wellhouse,  82  Ga.  129.  In 
the  opinion  in  the  case  just  cited,  Mr.  Chief  Justice  Bleckley 
says:  "A  firm  adds  nothing  to  population,  and  in  this  respect 
is  unlike  a  corporation,  which  augments  population  in  the 
legal,  though  not  in  the  natural,  world.     Still,  the  law  does  take 
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note,  on  a  wide  scale,  of  partnership  as  a  legal  entity,  and  re- 
gards it  as  a  unit  both  of  rights  and  obligations.    Judgment 
may  be    entered  and  execution  issue  for  or  against  it:  Code, 
seca.  1899,  3576;  Civ.  Code,  sees.  2638,  5346.     Attachment  may 
issue  against  it  as  nonresident:  Chambers  v.  Sloan,  19  Ga.  84; 
De  Leon   v.  Heller,  77  Ga.  740;  or  as  absconding:    Hines   v. 
Kimball,  47  Ga.  587.     It  may  be  served  with  process:  Peel  v. 
Br.  son,  72  Ga.  332.    It  may  be  taxed:  Mayor  v.  Hines,  53 
Ga.  G16;  and  see  many  provisions  in  the  session  laws  imposing 
taxes.    It  may  be  insolvent:  Code,  sec.  1918;  Civ.  Code,  sec. 
2660;  Bennett  v.  Woolfolk,  15  Ga.  213;  Daniel  v.  Townsend,  21 
Ga.  155;  Pullen  v.  Whitfield,  55  Ga.  174;  Anderson  v.  Pollard, 
62  Ga.  51.     It  may  assign  its  property  to  pay  its  creditors,  but 
whether  by  general  law  a  single  partner  can  make  for  it  a  gen- 
eral assignment  seems  open  to  question:  Burrill  on  Assignments, 
sec.  67  et  seq.;  Story  on  Partnership,  sees.  101,  310;  Parsons 
on  Partnership,  165,  166,  400.    As  to  restrictions  on  limited 
partnerships  in  the  matter  of  assignments,  see  Code,  sees.  1939, 
1940;  Civ.  Code,  ^^  sees.  2681,  2682.     According  to  Parsons  on 
Partnership,  449,  there  is  a  'general  tendency  of  the  law  at  this 
day  to  complete  its  recognition  of  a  partnership  as  a  body  of  it- 
self, with  its  own  means  appointed  to  its  own  debts.'  In  view  of 
this  tendency,  which  is  everywhere  traceable,  and  no  less  in  our 
own  local  system  than    elsewhere,  we   may   safely   hold    that 
though  a  firm  or  partnership  is  impersonal  or  nonpersonal,  it  is 
for  some  purposes,  in  contemplation  of  law,  a  quasi  person,  hav- 
ing powers  and  functions  exercisable  by  one  of  the  partners  sev- 
erally or  all  of  them  Jointly.     That  it  may  be  a  debtor  or  a  cred- 
itor within  the  meaning  of  modern  statutory  enactments  we 
have  no  question."    In  that  case  it  was  held  that  an  insolvent 
firm  might  make  an  assignment  as  an  insolvent  debtor,  though 
the  partners  themselves  as  individuals  might  be  solvent:  See, 
also.  Green  v.  Willingham,  100  Ga.  224.     If  a  partnership  may 
be  considered  as  a  entity  so  as  to  be  subjected  to  suit  as  such  in 
the  cases  referred  to  in  the  decision  from  which  the  above  quo- 
tation is  made,  we  do  not  see  why,  upon  principle,  a  partnership 
might  not  be  treated  as  an  entity  and  suable  as  such  by  one  who 
had  been  the  subject  of  a  wrong  committed  by  the  concurrent 
action  of  all  the  members  of  the  partnership,  in  the  prosecution 
of  a  transaction  instituted  and  carried  on  for  the  purpose  of 
punishing  one  who  was  charged  with  despoiling  the  partnership 
of  its  property,  as  well  as  for  the  purpose  of  recovering  property 
which  was  owned  by  the  partnership.    Such  is  the  case  made  by 
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that  count  in  the  petition  which  seeks  damages  for  the  mali- 
cious prosecution  which  it  is  distinctly  alleged  was  instituted 
and  carried  on  hy  the  direct  authority  of  each  and  every  mem- 
her  of  the  partnership  acting  both  in  their  individual  capacities- 
and  as  members  of  the  firm. 

It  has  been  held  that  if  one  partner  maliciously  prosecutes  a 
person  for  stealing  partnership  property,  the  firm  is  not  answer- 
able, unless  all  the  members  are  in  fact  privy  to  the  malicious- 
prosecution:  Arbuckle  v.  Taylor,  3  Dowl.  160,  cited  in  Newell 
on  Malicious  Prosecution,  sec.  103.  It  would  seem  to  follow  from 
this  ruling  that  if  all  of  the  members  united  in  instituting  and 
carrying  on  the  prosecution,  the  firm  would  be  answerable;  and 
such  are  the  allegations  in  the  present  case.  In  nearly  all  of 
the  cases  where  it  is  sought  to  hold  the  partnership  liable  for  a 
®*  tort,  upon  examination  of  the  facts  it  will  be  found  that  the 
suit  was  not  against  the  partnership  as  such,  but  was  against  one 
or  more  members  thereof  sued  severally  or  jointly,  as  the  case 
may  be:  See  Durant  v.  Eogers,  87  111.  508;  Eosenkrans  v.  Bark- 
er, 115  111.  331,  56  Am.  Eep.  169;  Farrell  v.  Friedlander,  63 
Hun,  254;  18  N.  Y.  Supp.  215;  United  States  v.  Thomasson,  4 
Biss.  99.  In  some  of  the  cases  just  cited  it  was  ruled  that  under 
the  facts  of  the  case  the  partnership  was  liable,  and  in  others 
that  it  was  not.  Attention  is  called  to  them  for  the  purpose, 
as  above  indicated,  of  showing  that  they  are  not  authority  either 
way  on  the  proposition  as  to  whether  a  partnership  can  be  sued 
as  such  for  a  tort.  In  Schwabacker  v,  Eiddle,  84  111.  517,  it  was 
held:  "Partners  are  liable  in  solido  for  the  torts  of  one,  if  com- 
mitted by  him  as  a  partner  and  in  the  course  of  the  business  of 
the  partnership."  A  ruling  in  almost  identical  language  was 
made  in  Mcllroy  v.  Adams,  32  Ark.  315.  Upon  examination  of 
these  cases  it  will  be  found  that  the  suit  in  each  instance  was 
against  the  individuals  and  not  against  the  partnership.  In 
Matter  of  Ketchum,  1  Fed.  Eep.  815,  it  was  held  that  a  firm 
was  liable  if  one  of  its  members  converted  to  the  use  of  the  firm 
the  property  of  another,  and  that  it  was  immaterial  whether  the 
other  members  of  the  firm  were  ignorant  of  the  wrong  or  inno- 
cent of  any  wrongful  intent.  There  was  in  that  case,  however, 
no  ruling  as  to  how  a  suit  for  such  wrongful  conversion  should 
be  brought,  whether  against  the  partnership  as  such  or  against 
the  individuals  composing  the  same.  The  only  cases  to  which 
our  attention  has  been  called  in  which  the  partnership  as  such 
was  sued  for  a  tort  are  the  cases  of  Marks  v.  Hastings,  101 
Ala.  165,  and  Kirk  v.  Garrett,  84  Md.  383.    In  the  former  it 
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was  held:  "A  partner  is  not  liable  for  a  malicious  prosecution 
instituted  ty  his  copartner  on  a  charge  of  larceny  of  partner- 
ship property,  unless  he  advises  or  directs  it,  or  participates 
therein,  and  then  only  in  his  individual  capacity/*  In  the  lat- 
ter case,  it  was  held  that  under  the  facts  of  that  case  the  firm 
was  not  liahle,  hut  the  Judge  who  wrote  the  opinion  recognized 
that  there  were  cases  in  which  it  might  be  held  liable  for  the 
torts  of  its  members:  Kirk  v.  Garrett,  84  Md.  410.  While  the 
prosecution  of  a  person  for  a  criminal  offense  might  not  be 
within  the  scope  of  a  mercantile  partnership,  even  though  such 
offense  consisted  *^  of  a  larceny  of  the  partnership  property,  as 
was  held  in  the  Alabama  case,  supra,  still  it  would  seem  that 
any  proceeding  authorized  by  law  for  the  purpose  of  reclaiming 
property  of  the  partnership  which  had  been  stolen  would  be 
within  the  scope  of  the  partnership  business,  and  each  partner 
would  be  authorized  to  use  such  remedies  as  the  law  gave  for 
that  purpose;  and  if  these  remedies  were  pursued  maliciously 
and  without  probable  cause  and  a  prosecution  for  a  public  of- 
fense resulted  therefrom,  the  partnership  as  such  would  be  lia- 
ble in  an  action  of  malicious  prosecution.  But  be  this  as  it  may, 
it  is  not  necessary  for  us  to  decide  this  question  in  the  present 
case,  for  the  allegations  of  the  petition  are  clear  and  distinct 
that  every  act  that  was  done  by  the  partner  who  sued  out  the 
search  warrant  was  authorized  and  directed  by  each  and  every 
other  member  of  the  firm  acting  in  behalf  of  the  partnership. 
Treating  the  partnership  as  a  legal  entity  and  as  a  quasi  person, 
as  we  are  not  only  authorized  but  bound  to  do,  following  the 
decision  in  Drucker  v.  Wellhouse,  82  Ga.  129,  we  have  no  hesi- 
tancy in  holding  that  under  the  allegations  of  the  petition  an 
action  for  malicious  prosecution  was  maintainable  against  the 
Citizens'  Banking  Company  as  a  partnership,  and  that  the 
plaintiff  is  entitled  under  his  allegations  to  recover  a  judgment 
which  will  bind  partnership  assets. 

While  the  decision  in  the  case  of  Ozborn  v.  Woolworth,  106 
Ga.  459,  is  apparently  in  conflict  with  what  is  now  ruled,  upon 
a  close  examination  of  that  case  it  will  be  found  that  it  was 
upon  its  facts  correctly  decided,  and  when  it  is  thus  confined 
it  is  not  only  not  in  conflict  with  the  present  ruling  but  is 
rather  in  line  therewitK.  In  that  case  it  was  sought  to  hold  a 
partnership  liable  for  slanderous  words  uttered  by  one  of  the 
partners,  upon  two  grounds:  1.  Because  the  words  were  ut- 
tered in  a  transaction  within  the  scope  of  the  partnership  busi- 
ness; and  2.  That  the  other  partner  after  the  slanderous  words 
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were  uttered  had  ratified  the  same.  It  was  properly  held 
that  the  partnership  was  not  liable  upon  either  ground.  If  a 
corporation  is  not  liahle  for  a  slander  uttered  hy  its  agent,  al- 
though in  a  transaction  within  the  scope  of  his  agency,  unless 
the  corporation  directed  the  speaking  of  the  very  words  com- 
plained of,  as  was  held  in  Behre  v.  National  Cash  Register  Co., 
®*  100  Ga.  213,  62  Am.  St.  Eep.  320,  it  would  seem  upon  prin- 
ciple that  a  partnership  would  not  be  liable  for  a  slander  ut- 
tered by  one  of  its  agents,  even  though  that  agent  be  a  member 
of  the  firm,  unless  all  the  partners  directed  the  speaking  of  the 
very  words  complained  of.  The  action  was,  therefore,  not  main- 
tainable upon  the  first  ground.  "While  one  may  render  himself 
liable  by  ratifying  the  tort  of  another,  such  liability  arises  only 
where  the  original  act  was  done  in  the  interest  and  intended  to 
further  some  purpose  of  the  person  who  ratifies  the  act  of  the 
wrongdoer;  as  in  a  case  where  property  of  which  the  ratifier  is 
the  owner  is  seized  and  thus  passes  into  the  possession  of  the 
real  owner,  or  where  one  in  behalf  of  another,  without  author- 
ity, seizes  property  in  which  the  other  has  no  interest,  and  the 
person  in  whose  interest  the  seizure  was  made  receives  the 
property  thus  seized:  See  Cooley  on  Torts,  2d  ed.,  146.  It  is 
hard  to  conceive  how  this  principle  can  apply  to  a  slander. 
Uttering  without  authority  a  slander  in  the  interest  of  another, 
and  approving  or  ratifying  such  slander  for  the  reason  it  was  so 
uttered  or  because  of  a  benefit  supposed  to  arise  from  the 
wrongful  act,  are  transactions  which,  if  at  all  possible,  are  be- 
yond legal  comprehension.  Even  if  a  slander  can,  in  contem- 
plation of  law,  be  uttered  without  authority  in  the  interest  of 
another,  or  if  a  benefit  can  be  received  from  a  slander  uttered 
in  one's  behalf,  such  interest  or  benefit  would  generally,  if  not 
in  every  case,  be  so  remote  that  a  legal  investigation  should  not 
be  entered  into  for  the  purpose  of  connecting  the  interest  or 
benefit  with  the  slander.  The  headnote  and  the  language  of 
Presiding  Justice  Lumpkin  in  the  opinion  in  Ozborn  v.  Wool- 
worth,  106  Ga.  459,  must  be  taken  in  the  light  of  the  questions 
then  under  consideration,  and  there  was  nothing  in  that  case  to 
call  for  a  ruling  on  the  question  whether  a  partnership  would 
be  liable  for  a  tort  committed  by  one  of  its  members  under  the 
direction  and  express  authority  of  all  the  members. 

2.  As  it  was  distinctly  alleged  in  the  petition  that  the  part- 
nership, the  individual  members  thereof,  and  Rogers,  the  sher- 
iff, confederated  and  conspired  together  for  the  purpose  of  in- 
juring the  plaintiff  in  instituting  and  carrying  on  the  prosecu- 
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tion  which  was  the  foundation  of  the  action,  there  was  no  merit 
in  a  demurrer  that  there  was  a  misjoinder  of  parties  defendant: 
Cheney  v.  Powell,  88  Ga.  629,  634. 

®*  3.  It  was  not  only  proper,  but  in  the  present  case  it  was 
necessary,  so  far  as  the  liability  of  the  partnership  was  con- 
cerned, that  the  plaintiff  should  allege  that  the  prosecution  was 
instituted  and  carried  on  in  furtherance  of  the  partnership's 
interests,  and  it  was  therefore  proper  that  the  plaintiff  should 
allege  exactly  in  what  way  the  partnership  was  involved  in  the 
matter  which  was  the  foundation  of  the  prosecution.  Those 
portions  of  the  original  petition  relating  to  the  manner  in  which 
the  partnership  was  interested  in  the  prosecution  were  not  sub- 
ject to  the  special  demurrers  filed  to  the  same,  and  the  amend- 
ment which  was  rejected  should  have  been  allowed  in  so  far  as 
it  related  to  this  matter. 

4.  Before  a  criminal  prosecution  will  give  rise  to  a  cause  of 
action  in  favor  of  the  person  prosecuted  against  the  prosecutor, 
it  must  not  only  appear  that  the  prosecution  was  without  prob- 
able cause  and  that  damage  ensued  therefrom,  but  it  must  also 
appear  that  the  prosecution  was  maliciously  carried  on.  In 
Swift  V.  Witchard,  103  Ga.  193,  it  was  held  that  before  a  crim- 
inal prosecution  will  be  actionable  there  must  at  least  have  been 
an  arrest  and  an  inquiry  before  a  committing  court.  The  code 
declares  that  an  inquiry  before  a  committing  court  or  justice  of 
the  peace  amounts  to  a  prosecution:  Civ.  Code,  sec.  3849. 
Where  a  search  warrant  is  issued  and  under  authority  of  the 
same  the  premises  of  the  person  named  therein  are  searched 
and  goods  seized  which  are  not  described  in  the  affidavit,  and 
the  person  named  therein  is  arrested  and  carried  before  a  jus- 
tice of  the  peace,  and  after  the  prosecutor  is  allowed  a  reason- 
able time  to  secure  evidence  he  fails  to  do  so,  and  in  open  court 
announces  that  the  prosecution  cannot  make  out  a  case  of  lar- 
ceny or  receiving  stolen  goods  against  the  person  arrested,  and 
asks  that  an  order  be  entered  discharging  the  accused  from 
custody  and  restoring  to  him  the  property  wrongfully  seized,  a 
prosecution  has  been  "carried  on''  within  the  meaning  of  the 
statute,  and,  if  the  same  is  malicious  and  without  probable 
cause,  will  give  the  person  prosecuted  a  right  of  action  against 
those  who  instituted  and  carried  it  on.  Especially  would  this 
be  true  where  the  hearing  was  continued  from  day  to  day,  and 
pending  the  same  the  accused  was  compelled,  in  order  to  obtain 
his  **  liberty,  to  give  a  bond  for  his  appearance  before  the 
magistrate  to  answer  the  charge  of  larceny. 
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5.  The  code  provides  that  the  prosecution  must  he  ended  he- 
fore  the  right  of  action  accrues:  Civ.  Code,  sec.  3850.  When  the 
attorney  representing  the  prosecution  announced  in  open  court 
that  they  had  no  evidence  to  offer  against  the  accused,  and  pro- 
cured an  order  dismissing  the  warrant  and  discharging  the  ac- 
cused from  custody,  and  no  further  action  was  ever  taken  there- 
on, the  prosecution  was  at  an  end  within  the  meaning  of  the 
law:  See,  in  this  connection.  Woodruff  v.  Woodruff,  22  Ga.  237; 
Horn  V.  Sims,  92  Ga.  421.  The  ruling  in  Hartshorn  v.  Smith, 
104  Ga.  235,  does  not  conflict  with  this.  It  was  there  held  that, 
though  one  arrested  upon  a  criminal  warrant  he  discharged,  the 
prosecution  would  not  be  at  an  end  if  the  prosecutor  with  due 
diligence  follow  up  and  carry  on  the  prosecution  in  a  court  hav- 
ing jurisdiction  to  try  the  case  upon  its  merits;  this,  in  effect, 
heing  a  continuation  of  the  criminal  prosecution.  In  the  pres- 
ent case  no  further  action  was  taken  by  the  prosecutors  after 
the  warrant  was  dismissed  by  the  magistrate. 

6.  If  a  partnership  is  liable  to  be  sued  as  such  for  a  malicious 
prosecution,  it  will  also  be  liable  to  be  sued  in  the  same  man- 
ner under  similar  circumstances  for  a  malicious  arrest,  as  the 
two  causes  of  action  are  of  a  kindred  nature.  Causes  of  action 
for  malicious  prosecution,  malicious  arrest,  and  false  imprison- 
ment, all  sounding  in  tort,  may  be  joined  in  the  same  action 
when  the  plaintiff  and  defendants  in  each  cause  of  action  thus 
joined  are  identical:  Civ.  Code,  sec.  4944. 

7.  The  warrant  upon  which  the  accused  was  arrested  was 
neither  defective  nor  void.  The  affidavit  complied  with  the 
law  which  declares  that  a  search  warrant  shall  not  issue  ex- 
cept upon  probable  cause,  supported  by  oath,  particularly  de- 
scribing the  place  or  places  to  be  searched  and  the  person  or 
things  to  be  seized:  Pen.  Code,  sec.  1243  et  seq.  Such  being 
the  case,  the  imprisonment  resulting  from  an  arrest  under  a 
warrant  thus  issued  was  not  a  false  imprisonment.  In  Joiner 
V.  Ocean  S.  S.  Co.,  86  Ga.  238,  it  was  held  that  "where  a 
warrant  is  regularly  and  properly  sued  out,  and  the  prisoner  has 
been  properly  and  legally  arrested  under  it,  the  imprisonment 
cannot  be  false."  In  the  opinion  Mr.  Justice  Blandford  ®* 
says:  "Where  the  arrest  is  by  valid  process  regularly  sued  out, 
action  for  malicious  prosecution  is  the  only  remedy":  Citing 
Melson  v.  Dickson,  63  Ga.  682,  36  Am.  Rep.  128;  Riley  v.  John- 
ston, 13  Ga.  260;  Sewell  v.  State,  61  Ga.  496.  "It  is  a  rule  of 
law  in  this  connection  which  admits  of  no  exception,  that  where 
there  is  an  arrest  on  a  valid  warrant — one  neither  void  nor  void- 
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able — it  is  not  a  false  imprisonment,  and  no  liability  is  incurred 
by  any  person  whomsoever,  whether  immediately  or  only  re- 
motely connected  therewith.  And  the  rule  applies,  no  matter 
how  corrupt  or  unfounded  or  mistaken  the  motives  which  in- 
duced the  issuance  or  execution  of  the  warrant  may  have  been": 
13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  739,  740,  and  cases  there 
cited.  The  ruling  in  86  Georgia,  supra,  does  not  in  any  man- 
ner conflict  with  the  decision  in  Thorpe  v.  Wray,  68  Ga.  359. 
While  the  headnote  in  the  latter  case  says  that  the  un- 
lawful detention  of  another,  though  under  a  warrant,  will  give 
a  right  of  action,  if  done  in  bad  faith,  an  examination  of  the 
facts  of  the  case  and  the  opinion  will  show  that  the  decision  was 
placed  upon  the  distinct  ground  that  the  warrant  was  void. 
Even  in  a  case  where  the  warrant  is  defective  or  void,  the  im- 
prisonment thereunder  would  not  give  rise  to  an  action  for  false 
imprisonment,  if  the  party  suing  out  the  warrant  acted  in  good 
faith,  and  the  officer  executing  the  same  acted  in  like  manner: 
Civ.  Code,  sec.  3852,  The  court  below  committed  no  error  in 
sustaining  the  demurrer  to  the  petition,  so  far  as  the  count 
which  claimed  damages  for  false  imprisonment  was  concerned. 

8.  Error  is  assigned  in  the  bill  of  exceptions  upon  the  refusal 
of  the  court  to  strike  the  answer  of  the  defendants.  Ko  ruling 
will  be  now  made  on  the  question  as  to  whether  the  answer  set 
up  a  sufficient  defense  to  the  action.  If  the  court  below  passed 
upon  this  question  at  all,  it  was  in  an  irregular  way.  It  must 
have  passed  on  the  question  either  before  considering  the  de- 
murrers to  the  petition,  which  would  have  been  irregular,  or 
he  must  have  heard  demurrers  to  the  answer  after  the  petition 
was  dismissed,  which  would  have  been  without  authority. 
When  the  petition  was  dismissed  the  whole  case  went  out,  and 
there  was  nothing  left  to  answer.  In  either  view,  the  question 
is  not  properly  before  this  court  for  decision.  The  proper  prac- 
tice, where  there  are  demurrers  filed  to  both  the  petition  and 
^'^  the  answer,  is  to  first  consider  the  demurrer  to  the  petition; 
if  this  is  sustained,  the  demurrer  to  the  answer  need  not  be  con- 
sidered. Direction  will  be  given  that  all  questions  relating  to 
the  STifficiency  of  the  answer  be  left  open  until  another  hearing. 

9.  The  court  erred  in  sustaining  the  demurrers  so  far  as  the 
counts  for  malicious  prosecution  and  malicious  arrest  were  con- 
cerned. These  counts  were  not  subject  to  any  of  the  objections 
set  up  in  the  demurrers  thereto,  either  general  or  special. 
There  was  no  error  in  sustaining  the  demurrers  to  the  count  for 
false  imprisonment.    Direction  will  be  given  that  the  case  be 
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reinstated  as  to  the  counts  for  malicious  prosecution  and  mali- 
cious arrest,  and  that  the  count  for  false  imprisonment  stand  as 
stricken. 

Judgment  reversed,  with  direction. 

All  the  Justices  concurring,  except  Fish,  J.,  ahsent. 


TO  CONSTITUTE  A  PROSECUTION  MALICIOUS,  for  Which  s 
civil  action  may  be  maintained,  it  must  have  been  prosecuted  with 
malice,  without  probable  cause,  and  have  terminated  In  acquittal 
or  discharge:  See  the  monographic  note  to  Ross  v.  Hixon,  26  Am. 
St.  Rep.  128. 

A-MALICIOUS  PROSECUTION  IS  TERMINATED,  In  the  sens^ 
that  a  civil  action  will  lie  therefor,  by  the  failure  of  the  prosecutor 
to  appear  or  by  entry  of  dismissal.  Any  mode  by  which  the  prose- 
cution may  be  dismissed  or  ended,  though  without  trial.  Is  suffi- 
cient: See  the  monographic  note  to  Ross  v.  Hixon,  26  Am.  St  Rep. 
130-137. 

IP  ONE  PARTNER  MALICIOUSLY  PROSECUTES  an  action 
In  relation  to  the  firm  property,  his  copartners  are  not  liable  there- 
for unless  they  are  privy  to  such  prosecution:  See  the  extended 
notes  to  Williams  v.  Hendriclcs,  67  Am.  St.  Rep.  40;  Tryon  v. 
Pingree,  67  Am.  St.  Rep.  413;  Ross  v.  Hixon,  26  Am,  St.  Rep.  133. 

A  PARTNERSHIP  IS  ANSWERABLE  FOR  SLANDER  or  libel 
committed  by  one  of  its  members  in  the  course  of  the  firm  business: 
See  the  extended  note  to  Williams  v.  Hendricks,  67  Am.  St.  Rep.  39. 

FALSE  IMPRISONMENT.— IT  IS  A  DEFENSE  to  an  action  for 
false  imprisonment  that  the  arrest  was  under  lawful  and  valid  pro- 
cess: See  the  monosraphic  note  to  Tryon  y.  Pingree,  67  Am.  St. 
Rep.  412. 


'BRADLEY  v.  STATE. 

[Ill  Georgia,  168.] 

C?ONTBMPT.— THE  POWER  to  punish  for  contempts  Is  In- 
herent in  every  court  of  justice. 

CONTEMPT  —  POWER  OP  COURTS  —  LEGISLATIVE 
ABRIDGMENT.— Where  a  court  is  established  by  the  constitution, 
the  legislature  has  no  right,  without  express  constitutional  au- 
thority, by  defining  what  are  contempts,  to  limit  such  court  to 
treating  as  contempts  such  acts  only  as  are  embraced  In  the  legis- 
lative definition. 

CONTEMPT— POWER  OP  LEGISLATURE.- A  CONSTITU- 
TIONAL PROVISION  which  says  that  "the  power  of  the  courts  to 
punish  for  contempts  shall  be  limited  by  legislative  acts,"  em- 
powers the  legislature  simply  to  fix  the  limit  of  the  punishment 
which  the  courts  could  inflict  for  contempts,  and  does  not  authorize 
such  body  to  limit  the  inherent  power  of  courts  to  decide  what  are 
contempts  and  to  punish  for  contempts.  Hence,  an  act  which  seeks 
to  limit  the  jurisdiction  of  a  constitutional  court  to  punish  con- 
ttmpts  to  certain  specified  acts  is  not  binding  on  such  courts. 
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CONTEMPT  —  POWER  OF  COURT— INDICTABLE  OF- 
FENSE.—That  a  given  act  is  indictable  under  tlie  penal  laws  of  a 
state  does  not  deprive  a  coxirt  of  the  power  of  punishing  such  act 
as  a  contempt. 

Information  for  contempt,  charging  that  the  defendant  im- 
properly and  corruptly  approached  one  of  the  attorneys  engaged 
in  the  trial  of  the  case  of  Malone  v«  Adams,  and  stated  in  sub- 
stance that  a  member  of  the  jury  could  be  approached  and 
illegally  influenced  in  obtaining  a  verdict,  or  a  mistrial,  and 
offered,  directly  or  by  intimation,  to  approach  such  juror  or 
have  it  done,  and  corruptly  influence  the  juror  in  order  to  ob- 
tain a  verdict  or  mistrial. 

King  &  Anderson,  Lewis  W.  Thomas,  Rosser  &  Carter,  and 
J.  H.  Porter,  for  the  plaintiffs  in  error. 

C.  D.  Hill,  solicitor  general,  contra. 

i«®  SIMMONS,  C.  J.  Information  under  oath  was  filed  be- 
fore the  judge  of  the  superior  court  of  the  Atlanta  circuit, 
charging  Bradley  and  Looney  with  contempt  of  court.  The 
specifications'  of  the  charges  will  be  found  in  the  official  report. 
Neither  Bradley  nor  Looney  was  an  officer  or  juror  of  the  court 
or  connected  with  the  case  on  trial.  Both  filed  demurrers  on 
the  grounds  that  the  facts  set  out  did  not  show  that  they  were 
guilty  of  any  contempt  of  court;  that  the  allegations  did  not 
show  that  the  contempt,  if  any  was  committed,  was  in  the  pres- 
ence ^''^  of  the  court  or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice;  and  that,  if  the  facts  alleged  were  true, 
they  were  liable  to  be  indicted  for  the  violation  of  a  criminal 
statute.  These  were,  in  substance,  the  grounds  of  demurrer  ar- 
gued before  this  court.  The  court  overruled  the  demurrers; 
trials  were  had,  Bradley  and  Looney  were  adjudged  in  contempt, 
and  both  fines  and  imprisonment  were  imposed.  To  this  judg- 
ment and  sentence,  and  to  the  overruling  of  their  demurrers, 
Bradley  and  Looney  excepted.  A  separate  information  was 
filed  against  each,  and  they  were  tried  separately,  but  the  cases 
were  argued  together  here,  and  we  will  treat  them  together,  as 
they  present  the  same  questions. 

The  power  to  punish  for  contempts  is  inherent  in  every  court 
of  justice.  It  is  absolutely  necessary  that  a  court  should  pos- 
sess this  power  in  order  that  it  may  carry  on  the  administra- 
tion of  justice  and  preserve  order  and  decorum  in  the  court. 
As  far  as  we  can  ascertain,  this  power  has  existed  since  courts 
were  first  established.    Judge  Wilmot,  in  1795,  in  a  treatise  up- 
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on  the  subject,  said  he  had  been  unable  to  find  where  it  was  first 
exercised,  but  in  his  opinion  it  was  as  old  as  the  courts  them- 
selves. All  the  courts,  in  their  decisions,  and  all  the  text-writ- 
ers lay  down  the  same  doctrine — that  this  power  is  necessary  to 
all  courts  and  is  inherent  in  them.  It  is  so  well  established 
that  we  deem  it  unnecessary  to  cite  authorities  upon  the  sub- 
ject. This  power  being  inherent  and  necessary,  can  the  legisla- 
ture, by  defining  what  are  contempts,  limit  the  courts  to  treat- 
ing as  contempts  such  acts  only  as  are  embraced  in  the  legisla- 
tive definition?  In  the  formation  of  our  government,  federal 
and  state,  the  three  departments  of  government  were  in  each 
constitution  ordained  to  be  separate,  distinct,  and  independent 
of  each  other.  No  one  of  them  had  any  right  or  power  to  in- 
fringe upon  the  power  or  jurisdiction  of  the  other,  without  an 
express  constitutional  provision  granting  this  right  or  power. 
The  legislature  cannot  take  away,  restrict,  or  modify  any  of  the 
powers  conferred  by  the  constitution  upon  the  executive.  Nor 
can  the  executive  infringe  upon  the  powers  of  the  legislature, 
Nor  can  either  the  legislature  or  executive  abridge  the  powers 
conferred  by  the  constitution  upon  the  courts,  unless  express 
authority  is  given.  Each  of  these  departments  represents  the 
sovereignty  ^''^  of  the  people.  Indeed,  the  executive,  the  leg- 
islature, and  the  judiciary  are  but  the  servants  and  agents  of 
the  people.  To  each  department  the  people  have  given  certain 
powers,  and  have  declared  that  neither  of  the  other  depart- 
ments shall  interfere  therewith.  The  people  have  intrusted 
these  servants  or  agents  with  the  duty  of  carrying  out  their 
will,  and  for  that  purpose,  in  one  of  these  departments,  they 
have  by  their  organic  law  established  certain  courts.  Among 
these  are  the  superior  courts.  When  these  courts  were  estab- 
lished by  the  constitution,  they  were  established  with  all  the 
rights  and  powers  possessed  by  all  courts  of  record  prior  to  that 
time.  Among  these  powers  was  that  of  defining  and  punish- 
ing contempts  of  court,  whether  such  contempts  were  direct, 
that  is,  committed  in  the  presence  of  the  court,  or  constructive, 
interfering  indirectly  with  the  administration  of  justice.  This 
power  was  incident  to  the  court  itself  and  belonged,  not  to  the 
judges  as  individuals,  but  to  the  court.  The  courts  established 
by  the  constitution  wore  established  by  the  people  and  repre- 
sented the  majesty  of  the  people.  Whoever  disobeyed  an  order 
of  such  a  court,  or  was  in  contempt  of  its  proceedings,  or  did 
anything  which  tended  to  impede  or  corrupt  the  administration 
of  justice  committed  a  contempt  against  the  majesty  of  the  peo- 
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pie.  Witliout  power  and  ability  to  preserve  order  and  decorum, 
to  preserve  the  purity  of  jury  trial  and  to  enforce  their  own 
orders,  and  the  like,  courts  could  not  carry  out  the  wishes  of  the 
people.  The  courts  established  by  the  constitution  were  there- 
fore vested  with  all  these  necessary  powers — ^powers  which  were 
at  common  law  possessed  by  all  courts  of  record.  Whatever 
a  court  of  record  could,  under  the  common  law,  punish  as  a 
contempt,  these  courts  had  power  to  deal  with  as  a  contempt. 
This  power  came  to  them  as  much  as  did  the  common  law.  In- 
deed, it  is  a  part  of  the  common  law:  1  Bailey  on  Jurisprudence, 
sec.  297.  When  the  constitutional  convention  established  our 
courts,  it  vested  in  them  all  the  power  necessary  to  carry  out 
the  purposes  for  which  they  were  designed.  Such  a  court,  es- 
tablished with  such  powers,  is  not,  in  the  exercise  of  these 
powers,  subject  to  legislative  control.  The  superior  court  is  a 
constitutional  court,  established  with  these  powers,  and  the 
legislature  has  no  right,  without  express  constitutional  author- 
ity, to  abridge,  restrict,  or  modify  either  its  jurisdiction  ^"^^  or 
its  powers:  1  Bailey  on  Jurisprudence,  sec.  397;  State  v.  Morrill, 
16  Ark.  384;  Carter  v.  Commonwealth,  96  Va.  791;  Ex  parte 
Eobinson,  19  Wall.  506;  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
33,  and  cases  cited. 

These  points  were  conceded  by  the  able  and  learned  counsel 
who  argued  these  cases  here;  but  they  claimed  that  the  con- 
stitution of  this  state  had  granted  to  the  legislature  the  express 
power  to  define  what  are  contempts,  to  classify  them,  and  to 
take  away  from  the  courts  jurisdiction  to  punish  as  contempts 
any  act  not  mentioned  in  the  statute  which  is  now  codified  as 
Bection  4046  of  the  Civil  Code.  Paragraph  20  of  section  1  of 
article  1  of  the  constitution  of  our  state  (Civ.  Code,  sec.  5717), 
in  the  bill  of  rights,  says:  "The  power  of  the  courts  to  punish 
for  contempts  shall  be  limited  by  legislative  acts.''  We  think 
that  neither  a  literal  nor  a  liberal  construction  of  this  para- 
graph can  make  it  mean  what  counsel  for  the  plaintiffs  in  error 
insisted  it  did  mean.  The  word  "power,"  used  in  this  connec- 
tion and  as  applied  to  courts,  means  "the  right,  ability,  or  fac- 
ulty of  doing  something":  Bouvier's  Law  Dictionary,  2d  ed.,  tit. 
"Power";  it  is  "the  ability  to  act,  regarded  as  latent  or  in- 
herent; the  faculty  of  doing  or  performing  something;  capac- 
ity for  action  or  performance":  Webster's  Dictionary.  The 
word  "punish"  is  defined  by  Webster  to  mean  "to  impose  a  pen- 
alty upon;  to  afflict  with  pain,  loss,  or  suffering  for  a  crime  or 
lault|  ....  to  inflict  a  penalty  for  [an  offense]  upon  the  of- 


July,  1900.]  Bradley  v.  State.  161 

fender";  and  by  Anderson,  "to  impose  a  penalty  for  the  com- 
mission of  a  crime."  Giving  to  these  two  words  their  ordinary 
and  usual  meaning,  the  paragraph  would  read  as  follows:  The 
right  or  authority  of  the  courts  to  impose  penalties  or  inflict 
punishment  for  contempts  shall  be  restricted  by  legislative  acts. 
If  the  framers  of  the  constitution  had  desired  that  the  legisla- 
ture should  classify  and  define  contempts  of  court,  they  would 
certainly  have  put  in  this  paragraph,  or  in  some  other,  words 
expressly  giving  the  legislature  power  to  do  so.  Had  they  said 
that  the  legislature  should  have  power  to  define  what  are  con- 
tempts, there  could  be  no  possible  doubt  upon  the  subject. 
Many  illustrations  could  be  given  of  where  constitutions  give  to 
the  legislature  power  to  define  offenses  and  to  fix  the  punish- 
ment for  the  same,  but  we  think  that  nothing  of  the  sort  in  re- 
gard to  contempts  *''*  is  contained  in  our  constitution.  Where 
a  court  is  established  by  the  constitution,  it  is  given  all  the 
powers  usually  possessed  by  all  courts,  and  we  will  not  construe 
another  provision  of  the  constitution  so  as  to  take  away  from 
the  court  a  power  which  is  essential  to  its  preservation  and  to 
its  accomplishment  of  the  purposes  for  which  it  is  created,  un- 
less constrained  to  do  so  by  express  words  or  necessary  impli- 
cation. 

The  power  to  limit  the  punishment  of  contempts  was  first 
given  the  legislature  by  the  constitution  of  1861.  The  chair- 
man of  the  committee  on  the  revision  of  the  constitution  in  that 
convention  was  T.  E.  R.  Cobb,  who,  in  my  opinion,  was  the 
greatest  lawyer  this  state  has  ever  produced,  and  who  had,  I 
think,  no  superior  in  any  other  state.  His  codification  of  the 
common  law,  of  equitable  principles,  of  the  statutes  of  this  state, 
and  of  the  decisions  of  this  court,  will  stand  as  a  monument  to 
his  great  learning,  research,  and  ability  as  long  as  our  system 
of  laws  prevails.  Being  chairman  of  the  committee  which  re- 
ported the  constitution  of  1861,  he  doubtless  drafted  the  para- 
graph now  under  consideration.  He  was  not  only  a  great 
lawyer,  but  a  scholar  as  well,  and  must  certainly  have'known 
the  meaning  of  the  words  used  and  what  would  be  their  effect, 
and  must  have  used  them  with  reference  to  their  ordinary 
meaning  as  defined  by  lexicographers.  Taking  these  words  in 
this  sense,  it  is  clear  to  us  that  the  only  power  given  to  the 
legislature  was  the  power  to  fix  the  limit  of  the  punishment 
which  the  courts  could  inflict  for  contempts.  Before  that  time, 
courts  were  not  restricted  in  punishing  contempts  to  any  cer- 
tain sum  or  to  any  certain  period  of  imprisonment.    Knowing 
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the  fallibility  of  human  nature,  and  perhaps  helieving  from  his 
•experience  and  practice  in  the  courts  that  a  judge  sometimes 
took  a  contempt  as  personal,  rather  than  as  a  contempt  of  his 
Authority  or  office,  and  punished  it  too  severely,  and  knowing 
also  that  the  legislature  would  have  no  power,  without  a  con- 
stitutional provision,  to  control  the  judge  in  this  matter,  Mr. 
Cobb  doubtless  inserted  this  provision  in  order  to  give  the  leg- 
islature power  to  restrict  and  limit  the  amount  or  quantum  of 
punishment  which  could  be  inflicted.  We  are  strengthened  in 
this  view  by  certain  provisions  inserted  by  Mr.  Cobb  in  his 
codification  of  the  laws  of  the  state.  From  a  diligent  search 
^''^  of  the  statutes  in  force  prior  to  1861  we  can  fi.nd  no  act  of 
the  legislature  which  attempted  to  restrict  the  amount  of  pun- 
ishment to  be  imposed  for  contempts  of  court,  the  only  hint  at 
it  being  in  the  judiciary  act  of  1799,  which  prescribed  the  prac- 
tice in  summoning  jurors  and  declared  they  should  be  fined 
three  hundred  dollars  for  nonappearance.  When  Mr.  Cobb 
■came  to  codify  the  laws  of  the  state,  he  knew  that  there  was 
no  act  limiting  the  punishment  for  contempt,  and  we  first  find 
a  limitation  upon  the  amount  of  such  punishment  in  the  code 
of  1863.  In  that  code  were  sections  limiting  the  amount  of 
punishment  for  contempts  in  the  supreme  and  superior  courts 
and  courts  of  ordinary.  These  sections  were  doubtless  inserted 
by  him  to  carry  out  the  provisions  of  the  paragraph  of  the  bill 
of  rights,  quoted  ahove.  They  limit  the  punishment  for  con- 
tempt by  prescribing  the  maximum  of  fine  or  imprisonment 
which  could  be  imposed.  They  apparently  show  Mr,  Cobb's 
construction  of  the  constitutional  provision,  and  they  have 
heen  adopted  and  incorporated  in  all  succeeding  codes  of  this 
state. 

If  these  views  are  correct,  it  follows  as  a  necessary  conse- 
quence that  constitutional  courts  are  not,  in  dealing  with  con- 
tempts, restricted  exclusively  to  the  acts  specified  in  section 
4046  of  the  Civil  Code,  and  that  the  legislature  had  no  power, 
80  far  "as  these  courts  were  concerned,  to  take  away  the  inherent 
power  to  punish  for  contempt.  Such  a  court  may  still  "go  be- 
yond the  provisions  of  the  statute  in  order  to  preserve  and  en-  - 
force  its  constitutional  powers  hy  treating  as  contempts  acts 
which  clearly  invade  them":  Rapalje  on  Contempts,  sec.  11. 
Tampering  with  a  juror  or  officer  of  court,  corrupting  or  at- 
tempting to  corrupt  him,  bribing  or  attempting  to  bribe  him, 
are  held  by  all  courts  to  be  contempts.  Nor  does  it  make  any 
clifference  that  the  same  act  is  indictable  under  the  penal  laws 
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of  the  state.  On  this  subject  Judge  Seymour  D.  Thompson,  in 
an  admirable  article  in  5  Criminal  Law  Magazine,  says  (page 
155):  "The  power  of  the  courts  in  this  regard  being  founded  in 
the  principle  of  self-preservation,  it  does  not  at  all  go  to  deprive 
them  of  it  that  the  law  has  provided  some  other  mode  for  pun- 
ishing the  offender;  it  is  quite  immaterial  that  the  offense  is  in- 
dictable. Courts  are  not  obliged  to  trust  the  preservation  of 
their  dignity  and  authority  to  such  weak  agencies  as  informa- 
tion, indictment,  and  ■''^^  trial  by  jury,  it  may  be,  before  some 
other  tribunal  where  the  success  of  the  prosecution  and  the 
conviction  of  the  offender  may  depend  upon  the  zeal  of  a  pros- 
ecuting witness,  or  the  state's  attorney,  or  upon  circumstances 
purely  accidental.  Besides,  the  exigencies  may  not  admit  of 
so  tardy  a  remedy":  See  the  authorities  cited  in  the  footnote, 
and  see,  also,  2  Bishop's  New  Criminal  Law,  sec.  264.  On  the 
general  subject  of  contempts  and  the  power  of  the  legislature  to 
regulate  their  punishment,  see  an  admirable  treatise  by  Judge 
Bailey  in  his  work  on  Jurisdiction,  volume  1,  section  287  et  seq. 
In  the  argument  of  this  case,  counsel  cited  many  decisions 
of  the  United  States  courts,  construing  the  act  of  Congress  of 
March,  1831,  of  which  section  4046  of  our  Civil  Code  is  sub- 
stantially a  copy.  These  decisions  simply  hold  that  the  circuit 
and  district  courts,  being  the  mere  creatures  of  Congress,  are 
bound  by  the  act  of  Congress  defining  what  contempts  shall  be 
punishable.  Judge  Field,  in  Ex  parte  Eobinson,  19  Wall.  505, 
puts  his  decision  on  that  ground,  and  virtually  holds  that  the 
supreme  court  of  the  United  States,  being  a  constitutional 
court,  would  not  be  bound  by  the  act.  So  while  in  this  state 
courts  created  by  the  legislature  are  bound  by  section  4046  of 
the  Civil  Code,  our  superior  courts,  being  created  by  the  consti- 
tution and  having  the  inherent  power  to  decide  what  are  con- 
tempts and  to  punish  for  contempts,  cannot  be  controlled  in 
this  respect  by  the  legislature.  The  latter  has  no  more  power 
to  abridge,  restrict,  or  modify  the  jurisdiction  of  the  superior 
courts  over  contempts  than  it  has  to  abridge  their  jurisdiction 
over  matters  conferred  upon  them  exclusively  by  the  constitu- 
tion, such  as  the  trial  of  title  to  land  and  the  like.  The  consti- 
tutional provision  giving  the  legislature  power  to  limit  the 
power  to  punish  for  contempts  does  not  authorize  it  to  define 
or  classify  contempts,  but  only  to  fix  the  maximum  amount  of 
punishment  to  be  imposed  after  the  contempt  has  been  adjudi- 
cated. 
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Judgment  in  each  case  affirmed. 
.  All  the  justices  concurring. 


CONTEMPT.— THE  RIGHT  TO  PUNISH  FOR  CONTEMPT  Is  an 

Inherent  power  of  courts:  In  re  Knaup,  144  Jklo.  653,  66  Am.  St.  Rep. 
435.  It  may  be  regulated,  but  not  taken  away,  by  the  legislature: 
In  re  Robinson,  117  N.  C.  533,  53  Am.  St.  Rep.  596.  A  court  created 
by  the  constitution  has  Inherent  power  to  punish  for  contempt, 
which  the  legislature  Is  not  competent  to  abridge:  Hale  v.  State, 
65  Ohio  St.  210,  60  Am.  St.  Rep.  691. 

CONTEMPT.— IF  AN  ACT  IS  A  CRIME,  as  well  as  a  contempt. 
It  may  be  punished  as  a  crime,  notwithstanding  the  punishment  for 
contempt:  Note  to  In  re  Nickell,  27  Am.  St.  Rep.  319.  But  when 
the  party  is  cited  for  contempt,  he  cannot  be  compelled  as  a  witness 
to  prove  the  contempt,  and  thus  incriminate  himself  as  to  the 
crime:  In  re  Nickell,  47  Kan.  734,  27  Am.  St  Rep.  815. 


FLETCHER  v.  AMERICAN  TRUST  AND  BANKING  CO, 

[111  Georgia,  300.] 

EXECUTOR®  AND  ADMINISTRATORS  —  POWER  TO 
BORROW  MONEY  AND  MORTGAGE  LAND.— Under  a  will  giving 
an  executor  power,  should  it  be  necessary,  to  raise  money  in  such 
way  as  seemed  best  to  him  for  the  payment  of  debts,  the  executor 
has  power  to  borrow  money  and  to  secure  the  debt  by  a  deed  or 
mortgage. 

EXECUTORS  AND  ADMINISTRATORS  —  BORROWING 
MONEY  IN  EXCESS  OF  DEBTS.— While  an  executor  with  au- 
thority to  borrow  money  for  the  payment  of  debts  has  no  power 
to  borrow  more  than  the  amount  of  the  debts,  yet  a  lender  has 
the  right  to  presume  that  this  power  was  properly  exercised,  and 
need  not  inquire  into  the  amount  of  the  debts,  and  if  he  loans 
more  than  the  amount  of  the  debts  and  the  contract  is  free  from 
fraud  and  collusion,  the  estate  is  bound. 

EXECUTORS  AND  ADMINISTRATORS  —  BORROWING 
MONEY— ATTORNEYS'  FEES.— An  executor,  having  power  under 
a  will  to  raise  money  for  the  payment  of  debts  in  such  manner 
as  seems  best  to  him,  has  authority  to  contract  for  the  payment  of 
attornpys'  fees  if  the  note  given  for  the  payment  of  money  bor- 
rowed has  to  be  collected  by  suit 

P.  F.  Smith  and  R.  R.  Shropshire,  for  the  plaintift  in  error» 

\f.  D.  Ellis  and  Gray,  Brown  &  Randolph,  contra. 
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»oi  SIMMONS,  C.  J.  In  August,  1892,  Mrs.  Fletcher  made 
and  executed  a  will.  She  died,  and  the  will  was  probated  in  Oc- 
tober of  the  same  year.  In  her  will  she  appointed  her  husband, 
A.  A.  Fletcher,  her  executor.  The  first  item  of  the  will  was  aa 
follows:  "I  desire  that  aU  my  debts,  should  I  owe  any,  be  paid 
as  soon  aa  practicable  by  my  executor  after  my  death.  He  is 
authorized  to  use  any  money  that  I  may  leave  for  this  purpose, 
or,  should  it  be  necessary,  to  raise  a  sufficient  amount  of  money 
for  this  purpose  in  such  way  as  seems  best  to  him."  By  another 
item  of  the  will,  the  executor  was  given  general  power  and  con- 
trol of  the  estate,  with  full  authority  to  invest  funds,  change  in- 
vestments, make  new  investments,  sell  property,  and  buy  other 
property.  He  was  not  to  be  required  to  make  any  inventory 
of  the  estate  or  to  make  returns  as  executor,  and  he  was  author- 
ized to  execute  any  of  the  powers  conferred  "without  order  of 
court  and  privately,  without  publication  or  public  sale,  and  as 
to  him  seems  best  for  the  beneficiaries."  Fletcher  qualified  as 
executor,  and,  as  such,  applied  to  the  American  Trust  and  Bank- 
ing Company  for  a  loan  of  money  with  which  to  pay  off  the 
debts  of  the  estate,  representing  to  the  officers  of  the  company 
that  the  debts  amounted  to  four  thousand  seven  hundred  dol- 
lars. The  company,  on  February  16,  1894,  loaned  him  the 
money,  taking  his  note,  as  executor,  for  four  thousand  seven 
hundred  dollars,  due  February  16,  1899,  and  also  a  number  of 
coupon  interest  notes,  with  agreement  that  upon  a  failure  to 
pay  any  of  these  interest  notes  upon  maturity  the  entire  in- 
debtedness should  become  at  once  due.  The  notes  also  stipu- 
lated for  the  payment  of  ten  per  cent  attorneys'  fees  in  the 
event  the  notes  had  to  be  collected  by  suit.  To  secure  these 
notes  the  executor,  as  such,  executed  a  deed  to  certain  land  in 
the  city  of  Atlanta.  The  interest  note  falling  due  in  August, 
1897,  was  not  paid  at  maturity,  and,  in  February,  1898,  suit 
was  brought  in  the  city  court  of  Atlanta,  against  the  executor, 
upon  the  principal  note  and  upon  the  unpaid  interest  notes. 
The  plaintiff  prayed  a  general  judgment  against  the  executor, 
binding  the  estate,  for  ^^^  a  special  lien  upon  the  land  con- 
veyed by  the  security  deed,  and  for  attorneys'  fees.  The  execu- 
tor, answering  the  petition,  admitted  the  execution  of  the  notes 
•and  deed,  but  denied  that  the  estate  of  his  testatrix  was  liable 
for  the  debt.  He  claimed  that  the  debt  was  his  individual 
debt,  and  that  the  plaintiff  had  no  right  to  a  special  lien  on 
the  land  or  to  a  judgment  against  the  estate  for  attorneys* 
fees.     The  case  was  submitted  to  the  trial  judge  without  a 
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jury,  and  he  passed  upon  all  questions,  both  of  law  and  of  fact. 
The  executor,  in  his  testimony,  admitted  borrowing  the  four 
thousand  seven  hundred  dollars  from  the  plaintiff,  but  testi- 
fied that  when  he  obtained  the  money  the  estate  owed  but 
three  thousand  four  hundred  dollars.  One  of  the  officers  of 
the  company  testified  that  the  executor  represented  to  him, 
when  the  money  was  loaned,  that  the  estate  owed  debts  to  the 
annunt  of  four  thousand  seven  hundred  dollars.  The  court 
rendered  judgment  against  the  estate  for  the  principal,  inter- 
est, attorneys'  fees,  and  costs,  and  set  up  the  special  lien  on  the 
land.  The  executor  moved  for  a  new  trial,  the  motion  was  over- 
ruled, and  the  executor  excepted. 

Three  questions  are  involved  in  this  case:  1.  Did  the  ex- 
ecutor have  power  under  the  will  to  borrow  money  and  secure 
the  debt  by  deed  or  mortgage?  2.  Having  such  power,  could 
he  borrow  more  than  the  amount  of  the  debts  of  the  testatrix, 
so  as  to  make  the  contract  binding  upon  the  estate,  not  only 
to  the  amount  of  the  debts,  but  to  the  full  amount  borrowed  by 
him?  3.  Was  he  authorized  to  contract  for  the  payment  of 
attorneys'  fees  in  the  event  it  should  be  necessary  to  collect  the 
debt  by  suit?  We  have  no  doubt  that  all  these  questions  may 
be  answered  in  the  affirmative,  under  the  rules  governing  the 
power  given  the  executor  by  this  will. 

1.  The  will  is  clear  and  explicit  that  the  executor  had  power, 
in  case  it  was  necessary,  to  raise  money,  in  such  way  as  seemed 
best  to  him,  for  the  purpose  of  paying  the  debts  of  his  testatrix. 
When  the  executor,  in  the  administration  of  the  assets  of  the 
estate,  ascertained  that  it  was  necessary  to  raise  money  to  pay 
the  debts  of  the  estate,  he  had  full  power  to  do  so.  It  is  a  well- 
recognized  principle  of  law,  that  where  power  is  given  to  raise 
or  borrow  money,  the  power  to  secure  the  loan  is  necessarily 
implied.  The  will  having  given  power  to  the  executor  to  raise 
money  to  pay  the  debts  of  the  estate,  he  had  also  the  power  to 
secure  the  loan  by  deed  or  mortgage.  Otherwise,  he  might 
803  i^ave  been  unable  to  successfully  execute  the  power  expressly 
given  him  by  the  will.  The  executor  had,  therefore,  not  only 
the  power  to  raise  money  for  the  purpose  of  paying  the  debts 
of  his  testatrix,  but  also  the  power  to  secure  the  loan  by  deed 
or  mortgage. 

2,  3.  The  question  next  arises,  How  much  could  the  executor 
feorrow,  and  to  what  extent  would  the  estate  be  bound  where 
he  exceeded  his  authority?  We  agree  with  counsel  for  the 
plaintiff  in  error  that  the  executor  had  power  to  borrow  no 
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more  money  than  was  necessary  to  pay  the  debts — that  his 
power  was  restricted  to  the  exact  amount  of  the  debts.    We  do 
not,  however,  agree  with  him  that,  as  the  estate  owed  but 
three  thousand  four  hundred  dollars  and  the  executor  bor- 
rowed four  thousand  seven  hundred  dollars,  the  estate  was 
liable  for  three  thousand  four  hundred  dollars  only,  the  balance 
being  the  individual  debt  of  the  executor.     Were  this  the  cor- 
rect view  of  the  law,  it  would  put  upon  every  lender  of  money 
to  an  executor  with  similar  powers,  and  upon  every  purchaser 
from  an  executor  who  had  power  to  sell  to  pay  debts,  the 
burden  of  inquiring  into  the  amount  and  the  validity  of  the 
debts  of  the  estate.    The  law  does  not  cast  such  a  burden 
upon  lenders  or  purchasers  dealing  with  executors  who  havfr 
powers  such  as  those  given  in  this  will.     Where  such  powers 
are  given,  the  testator  constitutes  the  executor  his  agent  to 
borrow  or  to  sell,  and  binds  his  estate  for  the  acts  of  the 
agent  or  executor  done  within  the  scope  of  the  business  in- 
trusted to  him.     He  alone  knows  the  amount  and  validity  of 
the  claims  against  the  estate,  and,  where  the  money  is  borrowed 
or  the  sale  made  a  short  time  after  the  probate  of  the  will  and 
within  the  statute  of  limitations  of  notes,  accounts,  or  special- 
ties, nearly  all  the  authorities  agree  that  it  is  not  incumbent 
on  the  lender  or  purchaser  to  make  inquiry  as  to  the  amount  or 
validity  of  the  claims  against  the  estate.     If  the  contract  or 
transaction  is  free  from  fraud  and  collusion,  and  the  purchaser 
or  lender  has  no  notice  of  the  amount  of  the  debts,  the  estate 
is  bound.     Of  course,  if  the  lender  or  purchaser  colludes  with 
the  executor  or  has  notice  of  the  amount  of  the  debts,  and  en- 
ters into  the  transaction  to  defraud  the  estate  or  lends  more 
money  or  purchases  more  property  than  is  necessary  to  pay 
the  debts,  the  estate  is  not  bound. 

As  early  as  the  first  volume  of  the  reports  of  the  decisions 
^^^  of  this  court,  in  the  case  of  Bond  v.  Zeigler,  1  Ga.  324,  44 
Am.  Dec.  656,  we  find  a  recognition  of  this  principle.  Therer 
the  executrix,  under  a  power  authorizing  the  sale  of  property 
to  pay  debts,  sold  certain  property  to  Bond  &  Murdock,  whO' 
were  creditors  of  the  estate.  The  amount  of  their  de-bt  was 
allowed  them,  and,  the  property  having  sold  for  more  than 
this  amount,  the  balance  was  paid  in  cash.  The  property  was- 
afterward  levied  upon  by  other  creditors  of  the  estate,  who  con- 
tended, among  other  things,  that  the  purchasers  were  bound 
to  ascertain  the  amount  of  the  debts  due  by  the  estate.  This 
court  held  that  in  such  cases  purchasers  are  not  "required,  be- 
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fore  buying,  to  look  into  the  accounts  of  the  executor  to  as- 
certain that  he  is  faithfully  administering  his  trust;  the  law 
presumes  this  in  his  favor."  It  is  true  that  the  sale  was  of 
personal  property,  and  it  may  be  said  that  the  executor,  hav- 
ing title  thereto  by  virtue  of  his  office,  could  have  sold  it  even 
without  the  power  given  by  the  will;  but  we  find  the  same 
principle  recognized  in  cases  where  the  sale  was  of  real  prop- 
erty. In  2  Perry  on  Trusts,  fifth  edition,  section  809,  it  is 
said:  "The  purchaser  need  not  inquire  into  the  necessity  of  a 
sale.  Even  express  notice  of  the  entire  contents  of  a  will 
cannot  affect  the  purchaser  of  a  chattel;  for  a  purchaser  of 
real  estate  under  a  power  of  sale  to  pay  debts  is  not  bound 
to  investigate  whether  there  are  debts,  nor  to  see  to  the  ap- 
plication of  the  purchase  money.  And  as  all  personal  prop- 
erty is  bound  for  the  payment  of  debts,  a  purchaser  is  not  bound 
to  know  whether  there  are  debts  or  not,  nor  to  see  to  the  appli- 
cation of  the  purchase  money."  In  Larue  v.  Larue,  3  J.  J. 
Marsh.  157,  the  executors  "were  only  authorized  to  sell  so  much 
land  as  was  necessary  to  raise  funds  to  pay  the  debts."  They 
transcended  these  powers  and  sold  more  land  than  was  neces- 
sary to  pay  the  debts.  The  court  said:  "The  will  ....  gave 
them  authority  to  sell  for  the  purpose  of  paying  debts.  If  they 
abused  or  transcended  their  authority,  they  are  responsible  to 
the  heirs  or  devisees;  but  bona  fide  purchasers  from  them  or 
their  vendees  cannot  be  affected,  unless  they  have  notice  of  the 
improper  conduct  of  the  executors.  What  debts  [the  execur 
tor]  owed,  or  how  much  land  it  was  necessary  to  sell  to  pay 
them,  were  matters  of  which  the  executors  should  judge,  and 
upon  which  they  alone  were  competent  to  decide.  The  testa- 
tor ^^^  reposed  confidence  in  them  and  gave  them  authority  to 
act,  and  thereby  strangers  were  invited  to  entertain  confidence. 
It  would,  therefore,  be  unjust  to  permit  strangers,  who  pur- 
chased in  good  faith,  to  sustain  injury  from  the  frauds  of  the 
executors."  In  Rutherford  v.  Clark,  4  Bush,  27,  it  was  said: 
"When  a  will  directs  the  sale  of  real  estate,  if  necessary,  for 
the  payment  of  all  the  testator's  debts  or  legacies,  a  purchaser 
at  any  such  sale,  not  being  presumed  to  know  or  to  be  able,  by 
reasonable  diligence,  to  know  the  condition  of  the  estate  or  the 
extent  of  its  indebtedness,  or  of  its  assets,  should  be  protected 
in  his  purchase  whenever  made  in  good  faith,  without  notice, 
actual  or  constructive,  of  the  latent  fact  that  there  was  no  ne- 
cessity for  the  sale,  and  consequent  want  of  authority  to  make 
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it.     If  this  were  not  so,  prudent  men  would  not  bid  a  fair 
price  at  such  sales." 

In  Gamett  v.  Macon,  6  Call,  308,  362,  Chief  Justice  Marshall 
said:  "The  purchaser  [of  chattels]  is  not  bound  to  make  any 
inquiry.  The  general  power  of  the  executor  to  sell  protects 
him  in  buying;  but  if  he  buys  with  notice  that  the  sale  is 
a  breach  of  trust,  the  property  remains  charged  with  it.  I  feel 
much  difficulty  in  resisting  the  application  of  this  principle  to 
freehold  estates  charged  with  the  payment  of  debts.  It  would 
seem  to  me  as  if  the  inquiry  must  always  be  into  the  fact.  The 
question  must  always  be.  Is  the  sale,  taking  its  object  into  view, 
a  breach  of  trust  ?  And  are  the  circumstances  such  as  to  charge 
a  purchaser,  having  express  notice,  with  a  participation  in  the 
breach?  The  purchaser  of  a  chattel  from  an  executor,  with 
notice  that  no  debts  are  due,  or  in  payment  of  his  own  debt, 
seems  to  me  to  present  the  same  questions."  And  it  was  held 
by  Brett,  L.  J.,  in  In  re  Tanqueray-Willaume,  L.  R.  20  Ch. 
D.  465,  482:  "The  question  whether  the  purchaser's  title 
[to  real  estate  charged  with  the  payment  of  debts]  would  be 
bad  if  there  were  not  in  fact  any  debts,  supposing  the  time 
which  has  elapsed  not  to  be  too  long,  is  determined  by  Stroug- 
hill  V.  Anstey,  1  De  Gex,  M.  &  G.  635,  which  is  an  authority 
for  saying  that  if  there  is  a  charge  of  debts  upon  the  property, 
then,  if  the  purchaser  has  no  knowledge  that  there  are  no  debts, 
he  has,  except  under  peculiar  circumstances,  a  right  to  assume 
that  there  are  debts,  and  that  his  title  is  good  whether  there 
are  or  are  not  debts  in  ^^^  fact.  So  far,  therefore,  from  its 
being  prudent  in  him  to  ask  this  question,  it  is  imprudent  to 
ask  it  unless  there  has  been  sufficient  lapse  of  time  to  call 
upon  him  to  make  that  requisition":  See,  also.  Smith  v.  Hen- 
ning,  10  W.  Ya.  696,  640;  11  Am.  &  Erg.  Ency.  of  Law,  2d 
ed.,  1053,  and  notes.  These  authorities  clearly  show  that  this 
principle  applies  as  well  to  the  sale  of  land  charged  with  debts 
as  to  the  sale  of  personalty.  The  cases  cited  deal  with  sales 
by  the  executor,  but  there  is,  in  our  opinion,  no  difference  as 
to  this  matter  between  a  sale  under  a  power  to  sell  to  pay 
debts  and  a  mortgage  given  to  secure  a  loan  under  a  power 
to  raise  money  to  pay  debts.  It  is  incumbent  on  the  lender 
to  ascertain  the  power  of  the  executor  under  the  will,  and,  if 
the  will  gives  the  power  to  raise  money  to  pay  debts,  it  is 
not  necessary  for  the  lender  to  inquire  into  the  amount  of 
the  debts  or  into  the  validity  of  the  claims  against  the  estate. 
Where  the  loan  is  made  a  long  time  after  the  death  of  the  tes- 
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tator,  80  that  there  arises  a  presumption  that  the  dehts  have  all 
been  paid,  the  estate  is  not  bound  beyond  the  amount  of  the 
debts  actually  owed.  The  expiration  of  a  long  period  of  time 
after  the  qualification  of  the  executor  would  be  sufficient  to  put 
the  lender  upon  inquiry  as  to  whether  there  are  debts.  In  the 
present  case,  the  loan  was  made  within  eighteen  months  after 
the  probate  of  the  will,  and  no  fraud  or  collusion  or  notice  of 
the  amount  of  the  debts,  on  the  part  of  the  mortgagee,  was  in- 
timated in  the  record.  The  executor  had  the  power  to  borrow 
the  money  to  pay  the  debts  of  the  estate,  and  the  lender  had 
the  right  to  presume  that  this  power  was  properly  exercised. 
Not  only  was  the  executor  the  sole  judge  of  the  amount  of  the 
debts,  but  he  alone  knew  of  the  amount  of  funds  of  the  estate 
which  were  available  to  pay  those  debts.  In  order  to  determine 
the  necessity  for  the  loan,  it  was  necessary  to  know,  not  only 
the  amount  of  the  debts,  but  also  the  amount  of  funds  already 
on  hand  which  were  available  to  pay  the  debts.  Into  these 
matters  we  think  the  lender  was  under  no  duty  to  inquire.  He 
was  protected,  having  loaned  the  money  in  good  faith  and  with- 
out notice,  although,  as  matter  of  fact,  the  amount  loaned  ex- 
ceeded the  amount  of  the  debts  of  the  estate. 

4.  The  power  of  the  executor  to  raise  money  necessarily  im- 
plied authority  to  secure  the  loan.  We  think  it  also  necessarily 
^^"^  ijnplied  the  authority  to  make  a  contract  to  pay  the  lender 
ten  per  cent  attorneys'  fees  in  case  the  debt  had  to  be  collected 
by  suit.  Contracts  to  pay  attorneys'  fees  have  been  held  good 
by  this  court,  and  are  recognized  by  our  Civil  Code,  section  3667. 
They  are,  however,  not  enforceable  unless  the  party,  when  sued, 
files  a  plea  and  fails  to  sustain  it.  Tliis  court  has  held  that  the 
insertion  of  a  stipulation  for  the  payment  of  attorneys'  fees 
does  not  destroy  the  negotiability  of  a  promissory  note.  It 
seems  now  to  be  the  general  practice  in  this  state  for  the  bor- 
rower of  money  to  insert  in  his  note  or  contract  an  obligation 
to  pay  attorneys'  fees  in  case  the  debt  has  to  be  collected  by 
law.  The  power  given  the  executor  in  the  present  case  implied 
authority  to  raise  the  money  in  any  proper  and  usual  way,  and 
the  agreement  to  pay  attorneys'  fees  was  not  improper  or  un- 
usual. We  therefore  hold  that  the  executor,  having  power  un- 
der the  will  to  raise  the  money  in  such  manner  as  seemed  best 
to  him,  had  authority  to  contract  for  the  payment  of  attorneys* 
fees  if  the  note  given  had  to  be  collected  by  suit. 

Judgment  affirmed. 

All  the  justices  concurring. 
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Ooxninon-lavr  Powers  of  Executors.* 
We  shall  not  in  this  note  treat  of  the  powers  of  joint  executors, 
or  the  powers  of  executors  over  property  situated  outside  of  the 
Jurisdiction  of  their  appointment.  In  brief,  it  may  be  said  that 
at  common  law  an  executor  had  absolute  power  with  reference  to 
personal  property,  and  no  power  whatever  with  reference  to  the 
real  property  left  by  a  decedent.  No  distinction  will  be  drawn 
between  the  powers  of  an  executor  and  those  of  an  administrator. 
Their  powers  even  at  common  law  were  practically  the  same,  except 
that  an  administrator's  power  did  not  accrue  until  after  his  ap- 
pointment. But  after  administration  was  granted  the  power  of  an 
administrator  was  equal  to  and  with  the  power  of  an  executor: 
Shaw  V.  Berry,  35  Me.  279,  58  Am.  Dec.  702;  Murray  v.  Blatchford, 
1  Wend.  583,  19  Am.  Dec.  537.  Indeed,  prior  to  the  statute  of  distri- 
bution, administrators  stood  on  even  a  better  footing  than  execu- 
tors, because  executors  were  required  to  pay  legacies  after  the  debts 
of  the  estate  had  been  settled,  whereas  administrators  had  no  lega- 
cies to  pay,  and  the  surplus  of  the  personal  estate,  after  payment 
of  all  the  debts,  belonged  to  them  as  absolute  owners:  Potts  v. 
Smith,  3  Rawle,  361,  24  Am,  Dec,  3o9.  An  executor  with  the  will 
annexed  likewise  had  the  same  rights  of  property  as  the  execu- 
tor named  in  the  will  if  he  had  qualified:  Petersen  v.  Chemical 
Bank,  32  N.  Y.  21,  88  Am.  Dec,  298, 

Poicers  of  Executor  Before  Prohate.— An  executor  derives  his  power 
from  the  will,  and  not  from  its  probate.  The  probate  determines 
that  the  instrument  is  the  will  of  the  testator,  but  the  executor 
named  therein  derives  his  power,  not  from  the  court  of  probate, 
but  from  the  testator.  For  this  reason  an  executor  could  exercise 
all  the  powers  pertaining  to  his  office  which  did  not  require  a  pro- 
fert  of  the  letters  testamentary:  Strong  v.  Perkins,  3  N.  H.  517; 
Thiefes  v.  Mason,  55  N.  J.  Eq,  456;  Gordon  v.  Woods,  4  Bibb,  476; 
Mitchell  V.  Rice,  6  J.  J.  Marsh.  624,  Hence,  he  could  receive  and 
dispose  of  the  personal  estate  before  probate:  Thiefes  v.  Mason, 
55  N.  J.  Eq.  456.  Since  the  executor's  title  accrues  at  the  moment 
the  testator  dies,  he  may  do  many  acts  which  pertain  to  his  office 
without  probate,  such  as  collect  debts,  sell  property,  pay  debts  and 
legacies,  and  his  acts  will  be  legal:  Marcy  v.  Marcy,  32  Conn,  308; 
Gordon  v.  Woods,  4  Bibb,  476;  Rand  v,  Hubbard,  4  Met,  252;  Bald- 
win V.  Buford,  4  Yerg.  16;  Shirley  v,  Ilealds,  34  N,  H.  407.  Indeed, 
an  executor  before  probate  of  a  will  could  do  almost  everything 
which  he  could  do  after  probate:  Mitchell  v.  Rice,  6  J.  J.  Marsh. 
624;  Gilbert  v,  Bartlett,  9  Bush,  49.  The  will  must,  however,  sub- 
sequently be  admitted  to  probate  in  order  to  render  the  executor's 
acts  valid  for  all  time  and  for  all  purposes.     Probate  is  essential 

♦reference    to  monographic  NOTI  s. 

Power  and  duty  of  executors  as  to  property  outside  the  state:  45  Am.  8t.  Rep. 

664-674. 
When  executors  are  by  ImpHcatlon  vested  with  power  to  sell:  87  Am.  Dec. "209-217. 
Powers  of  executors  before  probate;  55  Am.  Dec.  4SG-  439. 
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to  sustain  his  acts:  Wood  y.  Nelson,  9  B.  Men.  600.  The  executor 
may  malie  an  inventory  of  the  testator's  personal  effects  and  talte 
possession  of  them.  He  may  enter  peaceably  into  the  house  of  the 
heir  and  take  the  securities  for  debts  due  the  deceased,  and  re- 
move his  goods:  Hathorn  v.  Eaton,  70  Me.  219.  In  Pennsylvania 
It  seems  that  an  executor's  powers  before  probate  are  limited  to 
merely  passive  acts,  such  as  receiving  notice  of  the  dishonor  of  a 
note,  since  they  have  immediate  pow^r  to  qualify  themselves  to 
act  if  they  choose  and  if  the  occasion  requires  it:  Shoenberger  v. 
Lancaster  Sav.  Inst.,  28  Pa.  St.  459.  This  is,  however,  a  modification 
of  tlie  common-law  rule,  for  at  common  law  an  executor  had  power 
before  probate  to  do  almost  any  act  belonging  to  his  office,  except 
to  sue  and  to  defend  suits:  Gilbert  v.  Bartlett,  9  Busn,  49.  The 
only  reason  for  denying  him  the  power  to  sue  was  the  necessity 
of  making  profert  of  his  letters  testamentary.  He  could  commence 
his  action,  but  he  could  not  declare,  because  when  he  declares  he 
must  make  profert:  Rand  v.  Hubbard,  4  Met,  252;  Gordon  v.  Woods, 
4  Bibb,  476;  Mitchell  v.  Rice,  6  J.  J.  Marsh,  624.  If  after  suit  was 
commenced  he  procures  letters  testamentary  before  he  declares  at 
law,  or  before  the  case  comes  to  a  hearing  in  equity,  such  letters 
will  be  construed  to  relate  to  the  commencement  of  the  action: 
Baldwin  v,  Buford,  4  Yerg.  16,  Thus,  he  has  the  right  to  bring  his 
action  and  proceed  to  the  point  where  profert  is  necessary,  even 
before  the  will  is  admitted  to  probate. 

There  are,  however,  certain  cases  in  which  the  executor  is  not  re- 
quired to  produce  his  letters  testamentary  in  order  to  recover.  He 
may  maintain  trover  before  probate  for  goods  of  the  testator  taken 
out  of  his  possession,  for  in  such  a  case  the  profert  of  letters  tes- 
tamentary Is  not  necessary,  such  action  being  founded  on  his  pos- 
session: Rand  v.  Hubbard,  4  Met,  252.  Indeed,  any  action  founded 
on  his  own  possession,  such  as  trespass,  detinue,  or  replevin,  for 
goods  or  cattle  taken  after  the  testator's  death,  could  be  main- 
tained by  an  executor  prior  to  the  probate  of  the  will:  Hathorn 
V.  Eaton,  70  Me.  219,  Even  such  personal  effects  as  never  came 
Into  his  actual  possession,  but  which  had  been  taken  and  con- 
verted after  the  testator's  death,  he  could  sue  for  In  trespass  or 
trover  without  producing  letters  testamentary:  Hathorn  v.  Eaton, 
70  Me,  219;  Baldwin  v.  Buford,  4  Yerg.  16.  He  might  also  sue  on 
any  contract  made  with  him  after  the  testator's  death:  Baldwin 
V.  Buford,  4  Yerg.  16;  Gordon  v.  Woods,  4  Bibb,  476.  Where  the 
local  practice  did  not  require  a  profert  of  letters  testamentary  in 
order  to  declare,  an  action  could  regularly  be  commenced  before 
the  will  had  been  proved:  Strong  v.  Perkins,  3  N.  H,  517. 

An  Adminifitrator,  Before  Administration  is  Granted  to  Him,  can 
do  nothing,  because  he  derives  his  authority  entirely  from  the  ap- 
pointment by  the  court:  Rand  v.  Hubbard,  4  Met,  252;  Vroom  v. 
Van  Home,  10  Paige,  549,  42  Am.  Dec,  94.  Although  the  adminis- 
trator has  no  power  prior  to  the  grant  of  administration,  yet  when 
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he  does  receive  his  appointment,  his  title  to  the  decedent's  property 
relates  back  to  the  time  of  such  decedent's  death,  and  validates 
all  acts  done  before  the  ^-ant  of  letters  which  are  within  the  scope 
of  the  administrator's  authority  and  which  are  beneficial  to  the 
estate:  Globe  Accident  Ins.  Co.  v.  Gerish,  163  111.  625,  54  Am.  St 
Rep.  486;  Alvord  v.  Marsh,  12  Allen,  603;  Priest  v.  Watkins,  2  Hill, 
225,  38  Am.  Dec.  584;  Cook  v.  Cook,  24  S.  C.  204.  The  rule  that 
the  letters  of  administration  relate  back  to  the  death  of  the  in- 
testate and  legalize  intervening  acts  Is  admitted  for  the  purpose  of 
supporting  the  rights  of  the  intestate,  and  of  ratifying  acts  for  the 
benefit  of  his  estate,  and  giving  a  remedy  where  otherwise  there 
would  be  none:  Leber  t.  Kauffelt,  5  Watts,  &  S.  440. 

Pending  the  Contest  of  a  Will,  an  Executor  Has  Power  to  perform 
all  those  acts  which  he  has  general  power  to  perform,  provided  he 
has  received  letters  testamentary.  Hence,  where  an  executor  has 
obtained  letters  testamentary  on  a  supposed  will,  and  subsequently 
another  will  is  produced,  he  is  not  deprived  of  his  power  to  perform 
the  usual  acts  of  an  executor,  notwithstanding  the  pendency  of 
litigation  respecting  the  validity  of  the  will:  Bradford  v.  Boudinot, 
3  Wash.  0.  C.  122.  If  the  executor  had  not  received  his  appoint- 
ment, it  seems  doubtful  just  how  extensive  his  powers  were.  His 
powers  being  derived  from  the  will  and  not  from  its  probate,  his 
acts  pending  a  contest  would  certainly  be  valid  and  binding  if 
the  will  should  be  sustained.  If  letters  of  administration  pendente 
lite  had  been  granted  to  him  or  to  another,  such  letters  conferred 
limited  powers,  and  the  executor's  powers  were  temporarily  sus- 
pended: Syme  v.  Broughton,  86  N.  C.  153;  In  re  Flandrow,  92  N.  Y. 
256.  Au  executor  certainly  has  the  power  to  defend  the  will  in 
any  contest  about  it:  Brown  v.  Gibson,  1  Nott  &  MeO.  326.  And 
the  executor  is  in  such  privity  with  the  testator  that,  in  a  proceed- 
ing to  revoke  the  probate  of  a  will,  he  can  invoke  the  benefit  of 
the  heir's  covenant  not  to  contest  the  will:  Estate  of  Garcelon,  104 
Cal.  570,  43  Am.  St.  Rep.  134.  The  executor,  however,  is  not  obliged 
to  assume  the  burden  of  the  expense  of  a  will  contest,  but  may 
properly  throw  it  upon  the  legatees  or  devisees:  Andrews  v.  An- 
drews, 7  Ohio  St.  143. 

Support  of  Decedent's  Family.— An  executor,  as  such,  has  no  rights 
as  guardian,  nor  has  he  any  authority  over  the  minor  children 
of  his  testator:  Boyd  v.  Glass,  34  Ga.  253,  89  Am.  Dec.  252. 
Executors  and  administrators  are  merely  legal  ti'ustees  for  the 
creditors  and  heirs  of  the  decedent  Not  being  the  guardian  of  the 
decedent's  children,  they  can  incur  no  fiduciary  liability  on  their  ac- 
count As  was  said  in  Menifee  v.  Ball,  7  Ark.  520:  "It  would  be 
a  breach  of  trust  for  them  to  expend  any  of  the  effects  of  the 
estate  for  their  benefit  The  care  of  the  children  is  entirely  out 
of  their  province.  That  devolves  upon  their  guardians."  If  the 
estate  is  insolvent.  It  is  a  devastavit  for  the  executor  to  give  any 
of  the  personal  estate  to  support  the  widow  or  children:  Billing- 
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ton's  Appeal,  3  Rawle,  48.  Not  only  has  an  executor  no  authority 
to  maintain  the  decedent's  family  out  of  the  assets  of  the  estate, 
but  he  cannot  in  the  settlement  of  his  accounts,  as  such,  be  al- 
lowed a  credit  for  any  expenses  incurred  for  that  purpose:  In  re 
Rose,  80  Cal.  166;  Brewster  v.  Brewster,  8  Mass.  131;  Washburn 
V.  Phillips,  5  Smedes  &  M.  600;  Jones  v.  Coon,  5  Smedes  &  M. 
751;  State  v.  Donegan,  83  Mo.  374;  McKinney  v.  Watson,  8  Serg. 
■&  B.  347.  Hence,  credit  will  not  be  given  to  an  administrator  for 
boarding  and  clothing  furnished  the  minor  children  of  the  dece- 
dent: Willis  V.  Willis,  9  Ala.  330.  A  claim  for  the  support  of  the 
minor  children  is  properly  disallowed  where  the  executor  is  not 
the  guardian  of  such  minors:  Mitchell  v.  Harrison,  32  Tex.  331,  5 
Am.  Rep.  245.  Such  expenses  are  not  properly  claims  against  the 
estate,  nor  a  part  of  the  exiJenses  of  administering  it:  Sorrels  v. 
Trantham,  48  Ark.  386.  This  rule  applies  both  to  the  widow  and 
children,  and  to  any  other  person  however  nearly  connected  or 
<iependent  upon  the  estate:  Washburn  v.  Hale,  10  Pick.  429.  When 
an  administrator  attempts  to  furnish  out  of  the  estate  of  the  in- 
testate in  his  hands  the  means  to  support  and  educate  the  heirs, 
he  assumes  the  functions  of  a  guardian  and  acts  entirely  upon  his 
own  responsibility:  Estate  of  Fitzgerald,  57  Wis,  508.  There  is  no 
doubt  that  the  common  law  denied  the  executor  authority  to  use 
the  funds  of  the  estate  in  his  hands  for  the  support  of  the  family, 
and  if  he  did  so  use  the  funds  it  was  at  his  own  risk,  and  credit  was 
not  given  him  in  his  account  for  such  disbursements.  Yet  the 
courts  have  occasionally  dealt  leniently  with  executors  under  some 
circumstances.  But  when  this  has  occurred  it  has  been  in  disregard 
of  the  common-law  rule.  Thus  in  Darby  v.  Darby,  2  McCord  Eq. 
451,'  an  administratrix  was  allowed  credit  for  sums  expended  for  the 
clothing  and  necessary  maintenance  and  education  of  the  intes- 
tate's children  prior  to  due  notice  and  application  of  creditors, 
while  the  estate  was  deemed  solvent.  In  allowing  this  credit  the 
court  said:  "The  situation  of  executors  and  administrators  is  ex- 
ceedingly embarrassing  in  many  cases  of  estates  in  their  hands. 
The  deceased  often  leaves  a  good  deal  of  property  and  a  family 
accustomed  to  live  in  comfort  on  that  property.  The  real  situation 
of  the  estate  as  to  debts  is  not  and  cannot  be  known  with  any 
cei;tainty  for  a  considerable  time.  To  refuse  support  to  the  family 
would  be  considered  hard  and  unjust  on  mere  apprehension  of  dan- 
ger of  insolvency.  To  make  the  requisite  advances  at  the  risk  and 
responsibility  of  the  executors  and  administrators  is  requiring  more 
than  can  be  reasonably  expected  In  the  common  course  of  life.  In 
this  dilemma  the  sound  principle  would  be  to  allow  moderate  and 
reasonable  advances  made  for  the  support  of  the  family,  in  the 
bona  fide  expectation  that  the  estate  was  solvent  and  made  prior 
to  the  application  of  creditors,  whose  demands  would  make  the 
estate  insolvent."  This  is  not,  however,  the  true  common-law  rule. 
And  while  an  executor  has  no  authority  to  support  the  decedent's 
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family  out  of  the  personal  estate  In  his  hands,  and  if  he  assumes 
to  do  so  he  will  not  be  given  credit  in  his  account  for  such  ex- 
penditures, yet  there  can  be  no  doubt  that  if  the  estate  is  solvent 
an  executor  can  employ  the  funds  of  the  estate  In  the  support  of 
the  decedent's  family,  if  he  limits  the  amount  of  such  support  to 
the  distributive  shares  to  which  the  members  of  the  family  are 
entitled.  It  is  not  misconduct  for  an  executor  to  use  funds  in  his 
hands  to  supply  the  present  and  urgent  wants  of  the  widow  and 
children,  where  there  is  certain  to  be  a  large  surplus  after  payment 
of  debts  to  be  distributed  among  such  widow  and  children:  Billing- 
ton's  Appeal,  3  Rawle,  48.  The  executor  or  administrator  is  entitled 
to  credit  as  against  the  shares  of  the  Avidow  and  children  in  the 
estate:  Succession  of  Broadaway,  3  La.  Ann.  591;  Pettit's  Appeal, 
39  Pa.  St.  324;  Munden  v.  Bailey,  70  Ala.  63;  Sorrels  v.  Trantham, 
48  Ark.  386;  In  re  Moore,  96  Cal.  522;  In  re  Rose,  80  Cal.  166.  In 
making  such  advances  for  the  family  support  the  executor  or  ad- 
ministrator acts  without  authority  and  at  his  peril:  Hyland  v.  Bax- 
ter, 9S  N.  Y.  610;  In  re  Moore,  96  Cal.  522.  But  if  the  distributive 
shares  of  those  for  whose  benefit  the  expense  has  been  incurred 
are  sufficiently  large  to  warrant  the  risk,  the  executor  can  with 
safety  advance  money  for  such  purposes. 

General  Power  Over  Real  Property.— At  common  law  the  real  prop- 
erty descended  to  the  heir,  and  neither  an  executor  nor  adminis- 
trator took  any  estate,  title,  or  interest  therein:  Leavens  v.  Butler,  8 
Port.  380;  Patton  v.  Patton,  Winst.  Eq.  20,  86  Am.  Dec.  448;  Floyd  v. 
Hen-ing,  64  N.  C.  409.  An  executor  or  administrator  is  the  represent- 
ative of  the  personalty  alone.  By  virtue  of  his  office,  an  executor 
has  no  power  to  dispose  of  the  lands  of  the  decedent:  Frost  v.  At- 
wood,  73  Mich.  67,  16  Am.  St.  Rep.  560.  Lands  were  not  assets  in  his 
hands  for  the  payment  of  debts:  Sheldon  v.  Estate  of  Rice,  30  Mich. 
296,  18  Am.  Rep.  136.  Unless  the  land  was  specifically  burdened 
with  debts,  so  as  to  create  a  charge  upon  it,  it  could  not  be  dis- 
posed of  for  the  benefit  of  creditors.  It  is  only  by  statute  that  lands 
have  been  made  assets  for  the  payment  of  debts  and  that  executors 
have  been  given  any  power  over  the  real  property  of  an  intestate: 
McPike  V.  Wells,  54  Miss,  136;  White  v.  Beard,  5  Port  94,  30  Am. 
Dec.  552.  The  executor's  powers  extended  only  to  personal  property. 
Real  property,  as  such,  he  had  no  power  over:  See  Tlcknor  v.  Harris, 
14  N.  H.  272,  40  Am.  Dec.  186.  He  could  not  sell  it  for  the  payment 
of  debts:  Filmore  v.  Reithman,  6  C^lo.  120;  Buckner  v.  Cromie,  5 
Bush,  603;  Montague  v.  Carneal,  1  A.  K.  MarSh.  352;  Litterall  y. 
Jackson,  80  Va.  604.  The  rents  of  real  property  follow  the  realty 
and  belong  to  the  heirs  or  devisees,  so  that  the  executor  has  no  con- 
trol over  them,  except  the  rent  due  and  payable  prior  to  the  dece- 
dent's death,  in  which  case  it  is  personal  property:  Bealy  v.  Blake, 
70  Mo.  App.  229;  Aubuchleon  v.  Lory,  23  Mo.  99. 

Since  an  executor  takes  no  interest  in  the  real  property  and  has 
no  power  over  it,  he  is  naturally  without  authority  to  lease  the 
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testator's  lands:  Rutherford  v.  Clark,  4  Bush,  27;  Lee  v.  Lee,  74 
N.  0.  70;  because  both  the  land  and  its  rents  and  profits  belong  to 
the  heir:  Merkel's  Estate,  131  Pa.  St.  584.  Certainly,  an  executor 
or  administrator  has  no  power  to  mortgage  any  of  the  decedent's 
lands:  Black  v.  Dressell,  20  Kan.  153;  Smith  wick  v.  Kelly,  79  Tex. 
564;  Smith  v.  Hutchinson,  108  111.  662. 

Taxes  levied  upon  lands  of  the  decedent  prior  to  his  death  consti- 
tute a  debt  against  the  decedent  for  which  he  was  personally  liable. 
Being  a  debt  due  from  the  estate,  an  executor  or  administrator 
has  power  to  pay  It  the  same  as  any  other  debt  against  the  estate: 
Findley  v.  Taylor,  97  Iowa,  420;  Henderson  v.  Whitinger,  56  Ind. 
131;  Bowers  v.  Williams,  34  Miss.  324;  Matter  of  Steward,  90  Hun, 
94.  Taxes  levied  upon  a  decedent's  lands  subsequent  to  his  death 
are  not  a  personal  charge  against  the  decedent,  the  liability  in  such 
case  being  on  the  heir  or  devisee.  Hence  an  executor  has  no 
authority  to  pay  such  taxes:  Henderson  v.  Whitinger,  56  Ind.  131; 
Moody  V.  Hemphill,  71  Ala.  169;  Stone  v.  Wood,  16  III  177;  Fessen- 
den.  Appellant,  77  Me.  98.  The  executor  has  no  power  to  pay  taxes 
levied  subsequent  to  the  testator's  death,  even  If  it  is  done  for  the 
purpose  of  protecting  the  realty:  Phelps  v.  Funkhouser,  39  111.  401; 
Reeves  v.  McMillan,  101  N.  C.  479.  If  an  executor  does  pay  taxes 
levied  upon  the  real  estate  subsequent  to  the  testator's  death,  he 
is  not  entitled  to  credit  for  such  payment  in  his  final  account: 
Polhemus  v,  Middleton,  37  N.  J.  Eq.  240;  Reeves  v.  McMillan,  101  N. 
O.  479;  Hahn  v.  Mosely,  119  N.  C.  73.  Assessments  for  local  im- 
provements made  after  the  decedent's  death  are,  in  like  manner, 
no  charge  against  the  estate  which  the  executor  can  pay,  but  the 
liability  is  on  the  heir,  and  if  the  executor  assumes  to  pay  such 
assessment  he  cannot  be  given  credit  for  it  in  his  account:  In  re 
Motier's  Estate,  7  Mo.  App.  514.  Whether  an  executor  has  power 
to  pay  assessments  for  local  improvements  made  prior  to  the  tes- 
tator's death  would  appear  to  depend  on  the  question  whether  such 
assessments  became  a  personal  liability  of  the  testator  before  his 
death.  If  they  did,  then  the  assessments  are  debts  against  the 
estate  which  the  executor  can  pay  as  other  debts.  But  if  they  are 
not  debts,  the  executor  would  seem  to  be  without  authority  to  pay 
them. 

An  executor  has  generally  no  authority  to  insure  the  real  prop- 
erty: Aldridge  v.  McClelland,  36  N.  J.  Eq.  288;  nor  to  make  improve- 
ments thereon:  Aldridge  v.  McClelland,  36  N.  J.  Bq.  288;  Fay  v. 
Muzzey,  13  Gray,  53,  74  Am.  Dec.  619;  Byrd  v.  Governor,  2  Mo.  102; 
Cornwell  v.  Deck,  2  Redf.  87;  and  credit  will  not  be  given  him  if  he 
uses  the  personal  estate  in  improving  the  realty:  Lucy  v.  Lucy,  55 
N.  H.  9;  Gannon  v.  Copeland,  43  Ala.  252;  In  re  Motier's  Eetate,  7 
Mo.  App.  514.  If  the  interest  in  the  realty  is  a  leasehold  interest, 
the  executor  may  make  reasonable  repairs  and  improvements:  Ames 
v.  Downing,  1  Bradf .  321. 
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The  general  rule  Is  that  an  executor  has  no  right  to  purchase  any 
property  of  the  estate  at  a  sale  thereof,  for  the  reason  that  a  trustee 
is  not  allowed  to  make  a  profit  out  of  the  trust  property.  At  common 
law,  however,  this  rule  would  seem  to  be  inapplicable  to  a  purchase 
of  real  estate  by  an  executor,  since  he  is  not  a  trustee  of  the  real 
estate  and  he  owes  no  duty  to  the  heir  with  respect  thereto.  ^  Heuce 
if  the  real  estate  is  sold  at  a  foreclosure  sale  or  under  an  execution 
or  at  any  other  judicial  sale,  the  executor  may  purchase  it  for  him- 
self, and  he  Is  not  violating  any  fiduciary  obligation  by  so  doing: 
Johns  V.  Norris,  22  N.  J.  Eq.  102;  Earl  v.  Halsey,  14  N.  J.  Eq.  332; 
Hollingsworth  v.  Spaulding,  54  N.  Y.  636.  In  the  absence  of  a 
relationship  of  trust  between  the  executor  and  the  heirs  and  dev- 
isees, the  executor  is  a  competent  purchaser  of  the  decedent's 
land:  Briant  v.  Jackson,  99  Mo.  585.  This  is  undoubtedly  the  true 
common-law  rule,  and  a  sale  to  an  executor  la  valid  unless  there 
was  fraud  in  it:  Johns  v.  Norris,  27  N.  J.  Eq.  485.  If  the  land  was 
sold  under  execution  to  satisfy  a  debt  which  the  executor  should  have 
paid,  and  he  had  suflacient  personal  estate  with  which  to  pay  the 
debt,  but  refrained  from  doing  so  for  the  sole  purpose  of  compelling 
a  sale  of  the  real  estate,  which  he  purchased  at  an  inadequate 
price,  such  a  purchase  can  be  avoided  by  the  devisees  who  have 
been  injured  thereby.  The  executor  holds  the  land  in  trust  for 
them:  Prindle  v.  Beveridge,  7  Lans.  225. 

An  executor  or  administrator  cannot  avoid  a  decedent's  sale  of 
realty  which  was  made  in  fraud  of  creditors:  Davis  v.  Swanson,  54 
Ala.  277,  25  Am.  Rep.  678;  Snodgrass  v.  Andrews,  30  Miss.  472; 
64  Am,  Dec.  169;  George  v.  Williamson,  26  Mo.  190,  72  Am.  Dec. 
203;  because  such  sale  is  valid  as  between  the  parties  thereto,  and 
an  executor  or  administrator  can  stand  in  no  better  position  thaa 
the  decedent.  A  debt  of  the  estate  which  is  secured  by  a  mortgage- 
on  real  property  is  nevertheless  a  debt  which  may  be  paid  out  of 
the  personal  property,  and  an  executor,  therefore,  has  power  to  pay 
such  a  mortgage  debt,  and  the  heirs  can  compel  him  so  to  do  if 
the  personal  property  is  sufiicient  for  that  purpose.  The  personal 
property  is  liable  for  any  personal  debts  of  the  deceased  whether 
secured  by  mortgage  or  not:  Newcomer  v.  Wallace,  30  Ind.  216; 
Sutherland  v.  Harrison,  86  111.  363;  Lennig's  Estate,  52  Pa.  St.  135; 
Gould  V.  Winthrop,  5  R.  I.  319.  But  an  executor  has  no  power  to 
redeem  a  mortgage  out  of  the  state  in  which  he  is  appointed: 
Haven  v.  Foster,  9  Pick.  112,  19  Am.  Dec.  353.  The  deceased  must 
have  been  personally  liable  for  the  mortgage  debt  in  order  to  render 
the  personal  assets  liable  for  its  payment  and  to  Justify  the  exec- 
utor in  satisfying  the  mortgage:  Woods  v.  Huntingford,  3  Ves.  Jr. 
131;  Earl  of  Oxford  v.  Rodney,  14  Ves.  Jr.  417. 

In  those  Jurisdictions  where  a  mortgage  conveys  to  the  mortgagee 
only  an  equitable  title,  mortgages  in  the  possession  of  the  deceased 
mortgagee  at  the  time  of  his  death,  and  which  were  security  for 
debts  due  him,  are  part  of  his  personal  assets  to  which  the  executor 
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or  administrator  is  entitled  and  which  he  may  either  sell  or  fore- 
close: See  Crooker  v.  Jewell,  31  Me.  30G;  Copper  v.  Wells,  1  N.  J. 
Eq.  10;  Gibson  v.  Bailey,  9  N.  H.  168;  Libby  v.  Mayberry,  80  Me. 
137;  Ex  parte  Blair,  13  Met.  126;  Williams  v.  Ely,  13  Wis.  1.  The 
mortgage  in  such  a  case  is  considered  as  a  mere  incident  of  the  debt, 
and  may  be  disposed  of  by  the  executor  in  the  same  manner  aa 
the  debt  itself:  Ladd  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec.  551, 
Wherever  the  decedent's  interest  in  realty  was  a  chattel  inter- 
est, the  executor  has  the  right  to  its  possession  and  disposal  by 
reason  of  the  fact  that  it  is  personal  property.  Hence  an  executor 
may  sell  a  lease  for  years  belonging  to  the  decedent  as  absolutely 
as  any  other  personal  property  of  the  estate:  Seers  v.  Hind,  1  Ves. 
Jr.  294;  Andrews  v.  Wrigley,  4  Bro.  O.  C.  1215;  Nugent  v.  GifEord, 

I  Atk.  463. 

Power  to  Buy  and  Sell  Land.— Ordinarily,  executors  have  no  power 
to  purchase  real  estate:  Wilson  v.  Mason,  158  111.  304,  49  Am.  St. 
Rep.  162;  Shelton  v.  Bone  (Tex.  Civ.  App.),  26  S.  W.  Rep.  224:  If 
land  is  purcliased,  however,  with  funds  of  the  estate,  the  executor 
so  purchasing  has  the  power  to  convey  the  property  to  another: 
Williams  v.  Towl,  65  Mich.  204.  It  seems,  however,  that  where 
a  mortgage  belonging  to  the  estate  is  foreclosed,  the  executor  may 
purchase  the  property  if  necessarj'  to  protect  the  estate.  Certainly, 
he  can  do  so  where  the  mortgage  is  a  personal  security  which  the 
executor  has  the  power  to  foreclose.  In  such  a  case  the  executor 
holds  the  land  in  trust:  Mabary  v.  Dollarhide,  98  Mo.  198,  14  Am. 
St.  Rep.  639;  Dusing  v.  Nelson,  7  Colo.  184;  Holcomb  v.  Holcomb, 

II  N.  J.  Eq.  281;  Briggs  v.  Chicago  etc.  R.  R.  Co.,  56  Kan.  526; 
Clark  V.  Clark,  8  Paige,  152,  35  Am.  Dec.  676.  Such  land,  how- 
ever, after  the  executor  has  purchased  it,  is  not  held  as  real  estate 
so  far  as  the  heirs  are  concerned,  but  is  held  as  personal  property. 
It  is  personal  assets  in  his  hands,  and  hence  may  be  sold  with 
the  same  liberty  as  any  other  personal  assets  of  the  decedent: 
Stevenson  v.  Polk,  71  Iowa,  278;  Haberman  v.  Baker,  128  N.  Y. 
253. 

With  respect  to  the  contracts  of  the  decedent  for  the  purchase  or 
sale  of  real  estate,  it  seems  that  an  executor  or  administrator  can 
enforce  against  a  vendee  the  decedent's  contract  to  sell  his  realty. 
Such  a  contract  works  an  equitable  conversion  of  the  land  into  per- 
sonalty from  the  time  when  it  was  made,  and,  therefore,  the  purchase 
money  becomes  a  part  of  the  vendor's  personal  estate,  over  which 
the  executor  has  control:  Miller  v.  Miller,  25  N.  J.  Eq.  354.  Whether 
an  executor  can  perform  a  contract  to  purchase  realty  seems  more 
doubtful.  Wilson  v.  Mason,  158  111.  304,  49  Am.  St  Rep.  162,  intimates 
that  an  executor  has  such  power.  But  that  this  is  questionable 
is  apparent  from  the  fact  that  the  interest  which  the  decedent  had 
in  the  lands  under  such  a  contract  is  real  property,  which  descends 
to  the  heirs  and  over  which  the  executor  has  no  control.  If  the 
contract  price  has  been  paid  by  the  decedent  but  no  conveyance 
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has  been  made  by  the  vendor,  there  can  be  no  reasonable  doubt 
that  the  only  interest  which  the  decedent  had  In  such  property 
was  real  estate  solely,  and  that  an  executor  or  administrator  has 
no  power  to  compel  specific  performance  on  the  part  of  the  vendor, 
but  that  such  right  is  vested  in  the  heirs:  Carpenter  v.  Fopper,  94 
Wis.  146.  If  the  purchase  price  has  not  been  paid,  and  the  prom- 
ise to  pay  it  amounts  to  a  debt,  the  heirs  can  compel  the  executor  to 
discharge  the  contract  out  of  the  personal  estate,  but  probably  the 
executor,  without  the  consent  of  the  heirs,  has  no  authority  by  virtue 
of  his  oflBce  to  compel  a  specific  performance  vof  the  contract: 
Champion  v.  Brown,  6  Johns,  Ch.  398,  10  Am.  Dec.  343.  See,  also, 
Ewing  v.  Handley,  4  Litt.  346,  14  Am.  Dec.  140.  Certainly,  at  com- 
mon law,  a  covenant  to  convey  land  which  was  not  broken  until 
after  the  covenantee's  death  was  a  covenant  real  which  descended 
to  the  heirs,  and  the  right  of  action  upon  such  covenant  belonged  to 
them  and  not  to  the  executor:  Hatcher  v.  Galloway,  2  Bibb,  ISO. 
If  such  a  covenant  had  been  broken  prior'to  the  covenantee's  death, 
the  right  to  recover  damages  for  such  breach  was  in  the  covenantee, 
and,  being  personalty,  vested  in  the  executor,  who  in  such  case  had 
a  right  of  action:  Hatcher  v.  Galloway,  2  Bibb.  180. 

General  Powers  Over  Personal  Estate.— At  law  an  executor  becomes 
for  most  purposes  the  owner  of  the  legal  title  to  the  goods  of  his  tes- 
tator, and  may  dispose  of  them  as  if  they  were  his  own,  except  that 
he  cannot  bequeath  them,  nor  can  they  be  taken  to  pay  his  debts: 
Petrie  v.  Clark,  11  Serg.  &  R.  877,  14  Am.  Dec.  636;  Petersen  v. 
Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298;  Kelly  v.  Kelly,  9  Ala. 
908,  44  Am.  Dec.  469;  Upchurch  v.  Norsworthy,  12  Ala.  532. 

In  this  respect  administrators  and  executors  occupy  the  same 
position:  Beecher  v.  Buckingham,  18  Conn.  110,  44  Am.  Dec.  580. 
The  personal  estate  of  the  deceased,  and  all  contingent  as  well  as 
absolute  interests  therein,  vest  in  his  administrator,  including  his 
bonds,  contracts,  and  choses  in  action,  as  well  as  his  goods  and 
chattels,  and  can  be  diverted  only  by  operation  of  law  or  some  act 
of  the  administrator:  Dadd  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec.  551. 
The  only  difference  in  this  respect  between  an  executor  and  an  ad- 
ministrator is  that  the  title  of  an  administrator  vests  only  upon  his 
appointment:  Ladd  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec.  551;  while 
the  executor's  title  vests  immediately  upon  the  testator's  death: 
Shirley  v.  Healds,  34  N.  H.  407;  Johns  v.  Johns,  1  McCord,  132. 
The  executor  or  administrator  has  absolute  dominion  over  the  per- 
sonal property:  Johns  v.  Johns,  1  McCord,  132.  His  rights  as  to  it 
are  exclusive,  and  he  is  the  only  representative  the  law  will  regard: 
Beattie  v.  Abercrombie,  18  Ala.  9;  Shirley  v.  Healds,  34  N.  H.  407; 
Rouggley  v.  Teichmann,  10  Mo.  App.  257.  The  title  to  the  person- 
alty being  In  the  executor,  the  heir  can  secure  title  thereto  only 
through  him  by  virtue  of  administration.  And  this  is  true  though 
there  are  no  debts  and  the  heir  is  the  sole  distributee:  Becraft  v. 
Lewis,  41  Mo.  App.  546.    The  title  being  in  the  executor,  he  Is  the 
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only  person  entitled  to  the  possession  of  the  personal  property: 
Smith  V.  Ferguson,  90  Ind.  229,  46  Am.  Rep.  216;  Naylor  v.  Moffatt, 
29  Mo.  126;  Cain  v.  Warford,  7  Md.  282;  Cook  v.  Burton,  5  Bush, 
64.  Neither  a  legatee  nor  any  other  pei-son  has  any  right  to  ita 
possession  until  the  personal  representative  has  assented  to  it: 
Upchurch  v.  Nors worthy,  12  Ala.  532;  Cooli  v.  Burton,  5  Bush,  64. 
The  right  of  possession  includes  property  covered  by  a  bill  of  sale 
from  him,  but  never  delivered:  Palmer  v.  Palmer,  55  Mich.  293. 
This  right  to  the  possession  of  the  personalty  continues  until  the 
debts  are  settled  and  the  legacies  paid— in  fact,  until  the  close  of 
administration:  Grimmell  v.  Warner,  21  Iowa,  11.  Personal  prop- 
erty vesting  in  the  executor  includes  shares  of  stock  in  a  corpora- 
tion, the  title  to  which  is  taken  by  such  executor  by  virtue  of  his 
office.  He  is  a  stockholder  of  the  company,  representing  the  estate 
and  is  clothed  with  all  the  rights  appertaining  to  the  ownership  of 
the  stock,  including  the  right  to  vote  at  meetings  of  the  corporation. 
No  formal  transfer  on  the'books  Is  required  to  give  him  this  right: 
In  re  North  Shore  etc.  Ferry  Co..  63  Barb.  556;  In  re  Election  of 
Cape  May  etc.  Nav.  Co.,  51  N.  J.  L.  78. 

To  enforce  his  right  of  possession,  an  executor  may  sue  anyone 
who  retains  control  of  the  testator's  personalty:  Upchurch  v.  Nors- 
worthy,  12  Ala.  532;  Smith  v.  Ferguson,  90  Ind.  229,  46  Am.  Rep. 
216.  He  may  maintain  such  action  wherever  the  testator  could  if 
he  were  alive:  Smith  v.  Grove,  12  Mo.  51.  He  may  recover  the 
specific  property  and  not  merely  its  value:  Sears  v.  Carrier,  4  Allen, 
839.  He  may  also  file  a  bill  in  equity  for  the  discovery  of  assets 
of  the  estate,  and  this  though  the  statute  has  conferred  a  summary 
right  at  law  for  such  purposes:  Grimes  v.  Hilliary,  38  111.  App.  246; 
Pratt  V.  Northam,  5  Mason,  95;  Meyer  v.  Garthwaite,  92  Wis.  571. 
Such  a  suit  may  be  brought  against  the  general  agent  of  a  deceased 
person  for  a  discovery  and  an  accounting  of  the  transactions  of  the 
agent  with  the  deceased  principal:  Simmons  v.  Simmons,  33  Gratt. 
451. 

The  executor  or  administrator  is,  in  law,  the  personal  representa- 
tive, or  substitute,  of  the  deceased;  and  he  can  prosecute  suits  In 
fnvor  of,  and  defend  suits  against,  the  estate  he  represents:  Morris  v. 
Murphey,  95  Ga.  307,  51  Am.  St.  Rep.  81;  Richardson  v.  Donehoo,  16 
W.  Ya.  685.  But  he  cannot  maintain  an  action  for  the  seduction 
of  a  daughter  or  servant  of  a  deceased  father  or  master  in  his  life- 
time: George  v.  Van  Horn,  9  Barb.  523.  In  carrying  out  the  terms 
of  a  will  an  executor  represents  all  the  parties  interested,  and  he 
therefore  may  appeal  from  a  decision  interpreting  the  will,  where 
such  decision  is  adverse  to  the  heirs  and  contrary  to  the  intention 
of  the  testator:  Succession  of  Allen,  48  La.  Ann.  1036,  55  Am.  St. 
Rep.  295.  At  early  common  law  no  action  could  be  maintained  by 
an  executor  or  administrator  to  recover  damages  for  an  injury  done 
either  to  the  person  or  property  of  his  testator  or  intestate.  Such 
an  action  died  with  the  person.    But  this  defect  was  remedied  by 
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early  statutes  in  England:  Blakeney  v.  Blakeney,  6  Port.  100,  30 
Am.  Dec.  574.  For  an  injury  to  the  real  estate,  to  the  freehold,  an 
executor  or  administrator  could  not  sue,  because  the  lands  and  the 
rights  therein  descended  to  the  heir,  and  a  right  of  action  for  an 
Injury  to  them  was  in  the  heirs:  Taylor  v.  Flckas,  64  Ind.  167,  31 
Am.  Rep.  114.  Where,  however,  the  claim  for  damages  to  the  realty 
is  deemed  a  chose  in  action,  it  is  a  personal  asset,  vests  in  the 
executor,  and  he  may  sue  to  recover  for  the  injury:  Webster  v. 
Lowell,  139  Mass.  172;  Griswold  v.  Metropolitan  etc.  Ry.  Co.,  122 
N.  Y.  102.  This  would  appear  to  be  the  result  of  legislation,  how- 
ever, and  at  common  law  it  seems  quite  clear  that  an  executor  or 
administrator  could  not  bring  trespass  for  an  injury  to  the  freehold: 
Rockwell  V.  Saunders,  19  Barb.  473.  An  administrator  may  sue  for 
an  injury  to  personal  property  which  occurred  after  the  death  of 
the  intestate  and  before  administration  was  granted:  Babcock  v. 
Booth,  2  Hill,  181,  38  Am.  Dec.  578;  Valentine  v.  Jackson,  9  Wend. 
302;  Rockwell  v.  Saunders,  19  Barb.  473;  Hutchins  v.  Adams,  3  Me. 
174;  Bell  v.  Speight,  11  Humph.  451. 

The  legal  title  to  personalty  is  in  the  executor  for  the  purposes  of 
taxation.  The  assessment  may  be  made  against  him,  and  he  has 
power  to  pay  such  taxes:  Mayor  v.  Alexander,  10  Lea,  475;  Cook  v. 
Leland,  5  Pick.  236;  Cornwall  v.  Todd,  38  Conn.  443. 

The  slight  value  placed  upon  personal  property  at  common  law 
was  probably  one  reason  for  the  extensive  powers  which  executors 
and  administrators  possessed  with  reference  thereto.  At  the  old 
common  law  they  could  sell,  give  away,  or  in  any  other  manner 
dispose  of  It.  So  completely  were  the  personal  assets  deemed  their 
property  that  claims  against  them.  In  respect  to  assets  in  their 
hands,  were  personal  demands  at  law:  Sneed  v.  Hooper,  Cooke,  200, 
5  Am.  Dec.  691.  It  has  even  been  said  in  some  cases  that  an  execu- 
tor or  administrator  was,  for  every  purpose,  the  owner  of  the  per- 
sonal prouerty  of  the  testator  or  intestate  which  came  to  his  hands: 
Lacompte  v.  Seargent,  7  Mo.  351.  But  this  is  not  true,  and  was 
not  even  at  common  law.  While  his  title  was  absolute,  it  was 
fiduciary  and  not  beneficial.  He  held  only  as  trustee  for  the  cred- 
itors and  legatees,  and  not  for  his  own  benefit:  Lessing  etc.  Co.  v. 
Vertrees,  32  Mo.  431;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21,  88 
Am.  Dec.  298;  Hill  v.  Mitchell,  5  Ark.  608;  Woodhouse  v.  Phelps,  51 
Conn.  521.  Notwithstanding  the  holding  was  of  this  character,  the 
absolute  power  of  disposal  over  all  the  personal  effects  was  in  him, 
and  he  could  sell  them  and  convey  good  title  to  the  purchaser,  and 
they  could  not  be  followed  by  creditors  or  legatees:  Petersen  v. 
Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298.  The  executor  would, 
however,  be  liable  for  a  misapplication  of  the  assets,  such  acts  being 
a  devastavit  which  renders  him  personally  liable. 

In  England,  at  common  law,  an  executor,  after  the  payment  of 
debts  and  legacies,  was  entitled  to  retain  what  remained  of  the 
personal  assets  undisposed  of.    The  mere  appointment  of  an  execu- 
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tor  was,  at  law,  deemed  a  gift  of  everything  not  disposed  of: 
Urquhart  v.  King,  7  Ves.  Jr.  228.  As  was  observed  in  Hadley  v. 
Kendrick,  10  Lea,  525:  "Personal  property  was,  by  the  common  law, 
considered  of  so  little  value'  that  no  provision  was  made  for  its 
descent  to  the  heirs  at  law  of  the  owner.  Indeed,  up  to  22  &  23 
Charles  II,  the  date  of  the  passage  of  the  statute  of  distributions, 
an  administrator  was  entitled  exclusively  to  enjoy  the  residue  of 
the  intestate's  effects,  after  the  payment  of  the  debts  and  funeral 
expanses."  There  could  be  no  undevised  personal  estate  In  a  will 
where  an  executor  was  appointed,  because  he  held  all  of  such  estate 
for  the  payment  of  debts  and  legacies,  and  if  any  remained  after 
this  it  belonged  to  him:  Hays  v.  Jackson,  6  Mass.  149.  The  rule 
that  the  surplus  undisposed  of  went  to  the  executor  will  be  found 
fully  discussed  in  Shelton  v.  Shelton,  1  Wash.  (Va.)  53,  and  in 
Wilson  V.  Wilson,  3  Binn.  557.  The  same  rule  applied  to  admin- 
istrators as  to  executors:  Hadley  v.  Kendrick,  10  Lea,  525;  Bufford 
V.  Holliman,  10  Tex.  560,  60  Am.  Dec.  223.  Indeed,  as  already 
pointed  out,  prior  to  the  statute  of  distributions,  an  administrator 
stood  In  even  a  better  position  than  an  executor,  since  he  had  no 
legacies  to  pay,  and  the  surplus  after  the  payment  of  debts  belonged 
to  him  absolutely:  Potts  v.  Smith,  3  Rawle,  361,  24  Am.  Dec.  359.! 
This  strict  common-law  right  of  an  executor  was  qualified  in  equity, 
where  he  seems  to  have  been  treated  as  a  trustee  for  the  heirs  as 
to  the  surplus  in  his  hands.  The  rule  is  changed  by  statute  In  Eng- 
land, and  it  seems  never  to  have  been  of  much  practical  importance 
In  this  country,  where  the  executor  has  been  practically  always 
treated  as  a  trustee  for  the  heirs  and  next  of  kin  as  to  all  of  the 
personal  property  of  the  testator  not  disposed  of  by  his  Avill:  Wilson 
T.  Wilson,  3  Binn.  557;  Lewis  v.  Lyons,  13  111.  117;  Parris  v.  Cobb, 
6  Rich.  Eq.  450.  The  prevalence  of  statutes  of  distribution  is  prob- 
ably one  reason  for  this:  Paup  v.  Mingo,  4  Leigh,  163;  Hays  v. 
Jackson,  6  Mass.  149. 

An  executor  is  entitled  to  administer  on  the  entire  estate,  whether 
It  Is  all  devised  or  not:  Dean  v.  Biggers,  27  Ga.  73;  Venable  v. 
Mitchell,  29  Ga.  566.  And  he  is  not  required  to  secure  special  letters 
of  administration  for  that  purpose,  but  he  may  administer  on  the 
undevised  portion  of  the  estate,  ex  officio,  as  executor:  Hays  v. 
Jackson,  6  Mass.  149. 

The  executor  has  power  to  do  any  act  to  preserve  and  protect 
the  personal  estate.  But,  as  we  shall  see  later,  he  can  make  no 
contract  which  will  bind  the  estate,  even  though  it  be  for  its  bene- 
fit. If  such  contracts  are  made,  they  bind  the  executor  personally, 
though  he  will  be  allowed  credit  for  such  necessary  expenses  in  his 
account,  as  costs  of  administration.  Hence  an  executor  may  em- 
ploy medical  attendance  for  slaves  owned  by  a  deceased,  in  his 
possession,  when  sick,  and  such  expenses  will  be  allowed  as  costs  of 
administration:  Bomford  v.  Grimes,  17  Ark.  567.    And  an  executor 
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or  administrator  may  Insure  against  loss  by  fire,  if  such  a  precau- 
tion would  have  been  adopted  by  reasonably  prudent  men:  Rubot- 
tom  V.  Morrow,  24  Ind.  202,  87  Am.  Dec.  324.  But  it  is  ordinarily 
not  within  the  authority  of  an  executor  or  administrator  to  manage 
the  estate  for  the  benefit  of  the  heirs:  Brenham  v.  Story,  39  Cal.  179, 
Funeral  Expenses.— The  estate  of  a  deceased  person  is  liable  for 
all  reasonable  expenses  incident  to  providing  a  decent  burial,  and  an 
executor  has  power  to  pay  such  expenses  the  same  as  any  other 
legitimate  claim  against  the  estate:  Fogg  v.  Holbrook,  88  Me.  169; 
Cowden  v.  Jacobson,  165  Mass.  240;  Loftis  v.  Loftis,  94  Tenn.  232; 
Matter  of  Miller,  4  Redf.  302.  If,  however,  the  deceased  was  a  mar- 
ried woman,  ordinarily  the  executor  has  no  authority  to  pay  the 
funeral  expenses  out  of  her  estate,  and  he  Is  not  entitled  to  credit 
In  his  final  account  If  he  does  pay  them:  Galloway  v.  McPherson,  67 
Mich.  546,  11  Am.  St.  Rep.  596;  Sears  v.  Glddey,  41  Mich.  590,  32  Am. 
Rep.  168.  The  duty  of  the  husband  to  bury  his  deceased  wife  is  in- 
volved in  his  obligation  to  maintain  her  while  living,  and  he  is 
bound  to  defray  the  necessary  funeral  expenses.  It  is  for  this 
reason  that  an  executor  of  a  wife  has  no  power  to  pay  the  expenses 
of  her  funeral,  and  if  he  does  so  credit  will  not  be  given  him  for  the 
amount  so  expended:  In  re  Weringer,  100  Cal.  345.  And  this  Is 
true  though  a  married  woman  Is  by  statute  given  the  exclusive  use 
and  ownership  of  her  separate  property,  free  from  any  claim  or 
control  of  her  husband:  Smyley  v.  Reese,  53  Ala.  89,  25  Am.  Rep. 
598.  Reasonable  expenditure  for  mourning  apparel  for  the  widow 
and  children  is  a  legitimate  part  of  the  funeral  expenses,  which  an 
executor  has  authority  to  pay  and  for  which  he  may  be  allowed 
credit:  In  re  Wachter's  Estate,  16  Misc.  Rep.  137;  38  N.  Y.  Supp.  941; 
Allen  V.  Allen,  3  Dem.  Surr.  524.  He  also  has  the  right  to  purchase 
a  burial  lot  for  the  decedent,  but  in  so  doing  he  must  consider  the 
condition  of  the  estate,  whether  it  is  solvent  or  Insolvent,  and  the 
circumstances  attending  the  expenditure:  Clemes  v.  Fox,  6  Colo. 
App.  377;  Birkholm  v.  Wardell,  42  N.  J.  Eq.  337.  But  it  seems  that 
an  executor  is  not  authorized  to  improve  the  burial  lot  by  erecting 
a  fence  to  inclose  It:  Tuttle  v.  Robinson,  33  N.  H.  104.  But  the  cost 
of  a  suitable  tombstone  is  one  of  the  legitimate  funeral  expenses 
which  may  be  incurred  by  an  executor,  providing  It  Is  not  dispro- 
portionate to  the  means  of  the  estate  or  injurious  to  the  Interests 
of  creditors  and  the  family  of  the  deceased:  Bendall  v.  Bendall,  24 
Ala.  295,  60  Am.  Dec.  469;  Van  Emon  v.  Superior  Court,  70  Cal.  589; 
9  Am.  St.  Rep.  258;  Webb's  Estate,  165  Pa.  St.  330,  44  Am.  St.  Rep. 
666;  Moulton  v.  Smith,  16  R.  I.  126,  27  Am.  St.  Rep.  728;  Griggs  v. 
Veghte,  47  N.  J.  Eq.  179.  While  a  contract  of  this  character  does 
not  bind  the  estate,  but  the  executor  personally,  yet  he  will  be  given 
proper  credit  for  such  expense  in  his  account:  Ferrin  v.  Myrlck, 
41  N.  Y.  315;  Pistorious'  Appeal,  53  Mich.  350.  The  expenses  of 
religious  ceremonies,  Including  the  services  of  a  priest  and  a  wake. 
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have  been  considered  legitimate  funeral  expenses  which  an  executor 
has  authority  to  incur:  Garvey  v.  McCue,  3  Redf.  313. 

Connected  with  the  funeral  expenses  Is  the  right  of  an  executor 
to  the, possession  of  the  body  of  the  decedent  In  England,  it  seems 
that  the  common  law  gave  to  executors  such  right,  and  that  there 
■was  no  such  property  in  a  dead  body  as  would  give  one  the  right 
to  dispose  of  his  own  remains  by  will,  the  executors  having  the 
right  to  its  possession  notwithstanding  a  direction  in  the  will.  Such 
right  extended  both  to  the  possession  of  the  body  and  the  authority 
to  bury  it:  Williams  v.  Williams,  L.  B.  20  Ch.  D.  659.  Such  right 
and  power  in  an  executor  seems  never  to  have  been  recognized  in 
this  country,  the  right  of  custody  and  burial  of  the  deceased  per- 
son being  considered  as  belongiHg  to  the  surviving  relatives:  Reni- 
han  V.  Wright,  125  Ind.  536,  21  Am.  St.  Rep.  249;  Bogert  v.  Indian- 
apolis, 13  Ind.  134;  Griffith  v.  Charlotte  etc.  R.  R.  Co.,  23  S.  O.  25, 
55  Am.  Rep.  1. 

Mortgage  or  Pledge  of  Assets.— An  executor  has  full  right  and  au- 
thority to  mortgage  or  pledge  personal  assets  of  the  estate.  This 
seems  to  have  been  a  common  practice  in  England,  and  the  obvious 
inconvenience  if  an  executor  did  not  have  such  authority  was 
pointed  out  in  Vane  v,  Rigden,  L.  R,  5  Ch.  App.  663.  It  was  said 
In  this  case  that  "he  has  complete  and  absolute  control  over  the 
property,  and  it  is  for  the  safety  of  manliind  that  It  should  be  so, 
and  nothing  which  he  does  can  be  disputed,  except  on  the  ground 
of  fraud  or  collusion  between  him  and  the  creditor."  An  executor 
has  the  same  authority  to  mortgage  and  pledge  that  he  has  to  sell. 
And  his  authority  in  this  respect  Is  not  limited  by  the  fact  that  the 
testator  has  created  a  particular  fund  for  the  payment  of  debts,  of 
which  the  property  pledged  or  sold  does  not  form  a  part,  and  tlie 
purchaser  has  notice  of  the  will:  Tyrrell  v.  Morris,  1  Dev.  &  B  Eq. 
559.  An  executor  may  also  turn  a  pledge  into  an  absolute  sale: 
Tyrrell  v.  Morris,  1  Dev.  &  B.  Eq.  559.  The  legal  title  to  all  the 
personal  property  is  in  the  executor  or  administrator,  and  in  deal- 
ing with  such  property  for  the  purposes  of  the  estate  he  may  be 
required  to  pledge  it  for  the  benefit  of  the  estate.  And  if  he  deals 
honestly  with  it,  the  pledgee  acquires  a  good  title:  Wilson  v.  Doster, 
7  Ired.  Eq.  231.  The  statement  in  Ford  v.  Russell,  1  Freem.  Ch.  42, 
that  an  executor,  as  such,  has  no  power  to  pledge  the  estate  of  his 
testator  for  a  loan  of  money  is  not  the  common-law  rule  as  enun- 
-ciated  by  the  gi-eat  weight  of  authority:  See  Carter  v.  Manufac- 
turers' Nat.  Bank,  71  Me.  448,  36  Am.  Rep.  338.  But  an  executor 
cannot  mortgage  a  leasehold  interest  of  the  testator  in  order  to 
raise  money  to  repair  the  property,  where  the  leases  do  not  con- 
tain repairing  covenants:  Riclietts  v.  Lewis,  L..  R.  20  Ch.  D.  745. 
The  pledge  or  mortgage  must  be  to  secure  a  debt  against  the  estate: 
Pickens  v.  Yarborough,  26  Ala.  417,  62  Am.  Dec.  728.  He  has  no 
power  to  make  a  valid  pledge  as  security  for,  or  in  payment  of,  his 
own  personal  debt:  Williamson  v.  Branch  Bank,  7  Ala.  906,  42  Am. 


July,  1900.]     Fletcher  v.  American  Trust  etc.  Co.  185 

Dec.  617;  Smith  v.  Ayer,  101  TJ.  S.  320.  Yet  If  an  executor  borrows 
money,  securing  it  by  a  pledge  of  personal  property  belonging  to  the 
estate,  and  upon  his  statement  that  the  loan  was  for  the  purposes  of 
the  estate,  the  pledge  is  valid,  the  loan  having  been  made  in  good 
faith:  Carter  v.  Manufacturers'  Nat.  Bank.  71  Me.  448,  36  Am.  Rep. 
838;  Hemmy  v.  Hawkins,  102  Wis.  56,  72  Am.  St.  Rep.  863.  The  ex- 
ecutor's powers  with  respect  to  the  sale  or  pledge  of  assets  are 
much  broader  than  those  of  an  ordinary  trustee,  since  the  executor 
takes  the  absolute  title  to  the  personal  property  and  is  presumed  to 
have  the  right  to  transfer:  Hemmy  v.  Hawkins,  102  Wis.  50,  72  Am. 
St.  Rep.  863.  His  authority  was  well  expressed  in  Smith  v.  Ayer, 
101  U.  S.  320,  as  follows:  "There  is  no  doubt  that,  unless  restrained 
by  statute,  an  executor  can  dispose  of  the  personal  assets  of  his 
testator  by  sale  or  pledge  for  all  purposes  connected  with  the  dis- 
charge of  his  duties  under  the  will.  And  even  where  the  sale  or 
pledge  is  made  for  other  purposes,  of  which  the  purchaser  or  pledgee 
has  no  knowledge  or  notice,  but  takes  the  property  in  good  faith, 
the  transaction  will  be  sustained;  for  the  purchaser  or  pledgee  is 
not  bound  to  see  to  the  disposition  of  the  proceeds  received.  But 
the  case  is  otherwise  where  the  purchaser  or  pledgee  has  knowledge 
of  the  perversion  of  the  property  to  other  purposes  than  those  of  the 
estate,  or  the  intended  perversion  of  the  proceeds." 

Paying  Debts. — One  of  the  chief  duties  devolving  on  an  executor  Is 
that  of  paying  the  debts  of  the  estate.  He,  therefore,  has  power 
to  pay  all  claims  of  this  character  against  the  estate.  He  cannot, 
however,  pay  debts  not  of  a  preferred  class  before  the  other  debts 
are  paid.  And  if  he  attempts  to  do  so  and  the  estate  proves  in- 
sufficient, he  is  not  entitled  to  any  credit  therefor  on  the  settlement 
of  his  account:  Jackson  v.  Wood,  108  Ala.  209.  The  payment  of 
one  debt  before  another  which  is  preferred  is  done  at  his  peril: 
Pryor  v.  Davis,  109  Ala.  117;  Cunningham  v.  Cunningham,  94  Ind. 
557;  Place  v.  Oldham,  10  B.  Mon.  400;  Evans  v.  Taylor,  60  Tex.  422. 
And  it  seems  that  an  honest  mistake  as  to  the  priority  of  debts  Is 
no  valid  excuse  for  paying  a  debt  out  of  its  order:  Moye  v.  Albritton, 
7  Ired.  Eq.  62.  An  executor  or  administrator  should  not  pay  legacies 
prior  to  the  payment  of  debts,  and  he  is  personally  liable  for  any 
deficiency  which  results  from  such  a  payment:  Mcintosh  v.  Hamble- 
ton,  35  Ga.  94,  89  Am.  Dec.  276;  Thrash  v.  Sumwalt,  5  Ala.  13; 
Handley  v.  Heflin,  84  Ala.  600;  Fleece  v.  Jones,  71  Ind,  340;  Bank 
V.  Mclntire,  40  Ohio  St.  528;  McKinder  v.  Littlejohn,  1  Ired.  66; 
Lewis  V.  Mason,  84  Va.  731.  He  may  render  himself  liable  by  such 
payment  though  he  was  ignorant  of  the  existence  of  any  debts: 
Lewis  V.  Overby,  31  Gratt.  601.  As  to  debts  of  the  same  class,  an 
executor  has  authority  to  prefer  one  above  another.  This  is  the 
common-law  rule,  but  has  been  changed  almost  everywhere  in  this 
country:  Gay  v.  Lemle,  32  Miss.  309;  Neal  v.  Baker,  2  N.  H.  477. 
An  executor  may  retain  assets  of  the  estate  in  payment  of  a  debt 
due  himself:  Page  v.  Patton,  5  Pet  304;  Kirksey  v.  Kirksey,  41  Ala. 
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626;  Nelson  v.  Russell,  15  Mo.  356;  Chesson  v.  Chesson,  8  Ired.  Eq. 
141. 

The  mere  receipt  by  an  executor  of  assets  of  the  estate  suflSclent 
to  satisfy  his  debt  due  from  the  testator  has  been  stated  to  operate, 
at  common  law,  as  an  extinguishment  of  his  demand:  Sealey  r. 
Thomas,  6  Fla.  25.  This  is  not  true,  however,  in  every  case,  though 
it  may  be  if  the  assets  are  sufficient.  But  the  executor  can  exercise 
the  right  of  retainer  only  under  certain  restrictions.  He  cannot  dis- 
charge his  own  debt  in  preference  to  others  of  superior  dignity, 
though  he  may  prefer  his  own  to  others  of  equal  degree:  Page  v. 
Patton,  5  Pet.  304.  And  he  can  retain  property  with  which  to  pay 
his  own  debt  even  though  it  Is  barred  by  the  statute  of  limitations: 
Rogers  V.  Hosack,  18  Wend.  319.  An  earlier  case,  however,  in  the 
same  reports— Rogers  v.  Rogers,  3  Wend.  503,  20  Am.  Dec.  716— holds 
that  an  executor  cannot  retain  the  amount  of  his  debt  where  it  is 
barred  by  the  statute  of  limitations,  since  he  cannot  retain  a  debt 
which  he  could  not  recover  if  he  stood  as  creditor  simply,  and  not 
executor.  The  true  rule  might  seem  to  turn  upon  the  authority  of 
an  executor  to  waive  the  statute  of  limitations,  which  will  be  con- 
sidered later.  The  reason  why  an  executor  was  privileged  to  retain 
the  amount  of  his  own  debt  seems  to  have  been  because  of  the  ap- 
parent absurdity  in  requiring  a  person  to  sue  himself:  Page  v. Patton, 
5  Pet.  304;  Sanderson  v.  Sanderson,  17  Fla.  820,  847. 

If  an  executor  pays  debts  out  of  their  order,  and  subsequently 
there  proves  to  be  a  deficiency,  the  executor  cannot  recover  from  an 
uupreferred  creditor  the  amount  paid  to  him  in  violation  of  the 
rights  of  creditors  of  a  higher  class:  Wallier  v.  Hill,  17  Mass.  380; 
Brooking  v.  Farmers'  Bank,  83  Ky.  431;  Lawson  v.  Hansborough, 
10  B.  Mon.  147.  The  reason  being,  as  stated  in  Walker  v.  Hill,  17 
Mass.  380,  "that  the  only  ground  on  which  the  executor  could  de- 
mand the  repayment  would  have  been  a  good  defense  against  the 
original  claim,  and  would  have  excused  him  from  paying  the  debt." 
A  different  rule  seems  to  prevail  with  regard  to  legatees.  If  there 
proves  to  be  a  deficiency  of  assets,  all  the  legacies  of  the  same  class 
abate  in  proportion.  "If  the  executor  has  paid  one  legatee  in  full, 
and  it  afterward  appears  that  the  assets  were  originally  insufficient 
to  pay  all  the  debts  and  legacies,  that  legatee  may  be  compelled  to 
refund  for  the  benefit  of  the  creditors,  or  of  the  other  legatees,  .... 
and  the  executor  alone  may  maintain  such  a  suit":  Walker  v.  Hill, 
17  Mass.  380. 

An  executor  has  authority  to  satisfy  liens  and  mortgages  on  per- 
sonal property,  if  it  is  for  the  benefit  of  the  estate  and  he  has  prop- 
erty with  which  to  do  it:  Pryor  v.  Davis,  109  Ala.  117.  He  may 
also  pay  interest  on  interest  bearing  debts,  and  receive  credit  for 
the  same  in  his  final  account:  Biliington's  Appeal,  3  Rawle,.48; 
Trotter  v.  Trotter,  40  Miss.  704.  This  also  Includes  the  power  to 
pay  interest  upon  a  moi-tgage  upon  real  estate,  because  the  personal 
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property  Is  the  primary  fvind  for  the  payment  of  all  debts:  Merhel's 
Estate,  131  Pa.  St.  584. 

ArMtration  of  Claims.—At  common  law,  an  executor  or  adminis- 
trator had  authority  to  submit  to  arbitration  any  claims  In  favor  of 
or  against  the  estate,  and  such  acts  would  be  upheld  if  they  were 
fair,  beneficial  to  the  estate,  and  free  from  fraud,  negligence,  or 
misconduct:  Bailey  v.  Dil worth,  10  Smedes  &  M.  404,  48  Am.  Dec. 
760;  Wood  v.  Tunnicliff,  74  N.  Y.  38;  Childs  v.  Updylce,  9  Ohio  St 
333;  Wamsley  v.  Wamsley,  26  W.  Va.  45;  Chadbourn  v.  Chadbourn, 
9  Allen,  173;  Parlier  v.  Providence  etc.  Co.,  17  R.  I.  376,  33  Am.  St. 
Rep.  869;  Bennett  v.  Pierce,  28  Conn.  315;  Peter's  Appeal,  38  Pa.  St. 
239.  Such  authority  sprang  from  his  power  to  settle  all  claims  due 
to  or  from  the  estate  he  represents:  Nelson  v.  Cornwell,  11  Gratt. 
724.  It  was  the  administrator  or  executor,  however,  who  was  liable 
upon  the  award  in  such  a  case,  and  not  the  estate,  the  same  as 
other  contracts  entered  into  by  him:  Powers  v.  Douglass,  53  Vt. 
471,  38  Am.  Rep.  699.  The  submission  was  the  executor's  own  act, 
and  while  it  would  be  sustained  if  the  submission  was  made  in  good 
faith  and  beneficial  to  the  estate,  yet  it  seems  that  good  faith, 
of  itself,  was  not  enoiigb,  and  the  executor,  though  possessing 
sufficient  power  to  submit  a  claim  to  arbitration,  yet,  so  far  as  his 
personal  liability  was  concerned,  he  proceeded  to  some  extent  at  his 
own  risk.  And  If  the  arbitrators  did  not  award  as  much  as  the  es- 
tate was  entitled  to  at  law.  It  would  amount  to  a  devastavit  for  the 
residue.  Or  if  an  unjust  claim  was  by  an  arbitration  saddled  upon 
the  estate,  the  executor  would  be  liable.  It  was  intimated  in  Nel- 
son V.  Cornwell,  11  Gratt.  724,  749,  that  "it  may  have  been  con- 
sidered unsafe  and  dangerous  to  permit  an  executor  or  administra- 
tor to  refer  to  the  final  arbitrament  of  sucli  judges  a  controversy 
affecting  the  estate  of  his  decedent  without  holding  him  liable  for 
a  devastavit  if  any  injury  resulted  to  the  estate  from  the  award." 
At  any  rate,  the  authority  was  not  absolute  so  far  as  binding  the 
estate  was  concerned.  In  the  ordinary  course  of  administration, 
an  executor  has  full  power  to  voluntarily  incur  the  hazard  of  sub- 
mitting a  claim  to  arbitration.  But  there  might  arise  cases  In 
which  a  court  of  equity  would  enjoin  an  executor  from  submitting 
a  claim  to  arbitration.  Hence  where  the  only  parties  interested  in 
an  estate  objected  to  the  submission  of  a  claim  to  arbitration,  and 
the  estate  was  practically  settled  so  that  there  was  no  immediate 
necessity  for  the  arbitration,  the  beneficiaries  were  granted  an  in- 
junction restraining  the  administrator  from  submitting  the  disputed 
claim  to. arbitration:  Crum  v.  Moore,  14  N.  J.  Eq.  436,  82  Am.  Dec. 
262.  And  the  fact  that  the  administrator  might  be  held  personally 
liable  for  any  loss  which  the  estate  and  the  beneficiaries  suffered 
was  no  defense  to  the  injunction  proceedings. 

Compromise,  Composition,  and  Release  of  Claims.— Similarly,  exec- 
utors had,  at  common  law,  power  to  compromise  or  compound 
claims  In  favor  of  or  against  the  estate:  Parker  r.  Providence  etc 
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Co.,  17  R,  I.  376,  33  Am.  St.  Rep.  8G9;  Woolfork  v.  Sullivan,  23  Ala. 
548,  58  Am.  Dec.  305;  Waring  v.  Lewis,  53  Ala.  615;  Long  v.  Shackle- 
ford,  25  Miss.  559;  Moulton  v.  Holmes,  57  Cal,  337;  Short  v.  Johnson, 
25  111.  405  (489). 

He  may  compromise  a  lawsuit,  buy  the  peace  of  the  estate  he 
represents,  and  extinguish  doubtful  claims  against  It,  provided  he 
acts  discreetly  and  in  good  faith:  Meeker  v.  Vanderveer,  15  N.  J.  L. 
392.  He  may  compound  with  a  debtor,  and  receive  less  than  the 
amount  due  the  estate,  and  this  without  obtaining  permission  from 
any  court,  provided  the  compromise  is  Judicious  and  beneficial  to 
the  estate:  Wyman's  Appeal,  13  N.  H.  18.  This  right  to  compromise 
extends  both  to  executors  and  administrators:  Buck  v.  Aikin,  1 
Wend.  466,  19  Am.  Dec.  635.  Since  the  title  to  all  choses  in  action 
and  debts  due  the  deceased  is  in  the  executor,  his  power  to  com- 
promise is  the  same  as  if  he  were  the  absolute  owner.  He  is 
limited  only  by  the  rule  that  he  can  make  no  improper  compromise, 
which,  if  he  does  make,  will  render  him  liable  as  for  a  devastavit: 
Van  Hoose  v.  Bush,  54  Ala.  342;  Waring  v.  Lewis,  53  Ala.  615.  In 
like  manner  an  executor  may  release  claims  in  favor  of  and  against 
the  estate:  Waring  v.  Lewis,  53  Ala.  615;  Van  Hoose  v.  Bush,  54 
Ala.  342;  Sherburne  v.  Goodwin,  44  N.  H.  271.  He  may,  however, 
render  himself  liable  for  devastavit  by  improperly  executing  a  re- 
lease: Caldwell  v.  McVicar,  12  Ark,  746.  In  making  compromises 
or  releases  he  must  act  only  when  the  Interests  of  the  estate  re- 
quire It  and  when  the  estate  would  be  benefited  thereby.  An  execu- 
tor must  act  as  a  discreet  and  prudent  man  would  act  If  the  debts 
were  his  own:  Moulton  v.  Holmes,  57  Cal.  337;  Bailey  v.  Dilworth,  10 
Smedes  &  M,  404,  48  Am,  Dec,  760.  In  Verdier  v.  Simons,  2  Mc- 
Cord  Eq,  385,  It  was  said  that  to  justify  an  executor  In  compromis- 
ing a  debt,  and  giving  up  a  part  to  save  the  remainder,  "It  must  be 
In  a  clear  case  of  necessity,  where  great  risk  would  be  run  of  losing 
all  or  a  great  part,  unless  a  compromise  be  made."  The  utmost 
good  faith  Is  required  of  the  executor,  and  the  compromise  or  re- 
lease, to  be  upheld,  must  be  fair,  beneficial  to  the  estate,  and  free 
from  fraud,  negligence,  or  misconduct:  Bailey  v.  Dilworth,  10 
Smedes  &  M.  404,  48  Am,  Dec.  760;  GuUedge  v.  Berry,  81  Miss,  346; 
Wyman's  Appeal,  13  N.  H.  18. 

Waiving  Statute  of  Limitations.— It  seems  to  be  well  settled  that  In 
England,  at  common  law,  an  executor  had  full  power  to  plead  the 
statute  of  limitations  or  not,  at  his  pleasure.  He  could  waive  It  if 
he  desired:  Leigh  v.  Smith,  3  Ired,  Eq,  442,  42  Am,  Dec.  182;  Pursel 
V.  Pursel,  14  N.  J.  Eq.  514;  Hodgdon  v.  White,  11  N.  H.  208;  Stiles  v. 
Smith,  55  Mo,  363;  Halliburton  v.  Carson,  100  N.  C,  99,  6  Am.  St. 
Rep.  565;  Scott  v,  Hancock,  13  Mass.  162;  Payne  v.  Pusey,  8  Bush, 
564;  Batson  v,  Murrell,  10  Humph,  301,  51  Am.  Dec,  707;  Estate  of 
Claghorn,  181  Pa.  St.  600,  59  Am.  St.  Rep.  680.  In  Estate  of  Smith, 
1  Ashm.  352,  the  court  said:  "Until  this  argument,  I  conceived  the 
law  to  be  Indisputable  that  It  was  in  the  discretion  of  the  executor 
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to  plead  the  statute  of  limitations  or  otherwise.  The  whole  current 
of  authority  is  one  way."  The  whole  matter  seems  to  have  rested 
In  the  discretion  of  the  executor,  and  if  the  debt  were  a  just  one  he 
could  waive  the  statute:  Fritz  v.  Thomas,  1  Whart.  66,  29  Am.  Dec. 
39.  "In  all  cases  he  must  act  in  good  faith  in  protecting  the  trust 
estate  against  unjust  demands,  but  not  against  those  that  are  honest 
and  just.  The  law  does  not  require  of  him  ....  to  malie  him 
[the  testator]  sin  in  his  grave":  Halliburton  v.  Carson,  100  N.  O. 
99,  6  Am.  St.  Rep.  565.  In  Pollard  v.  Scears,  28  Ala.  484,  65  Am. 
Dec.  .364,  it  was  said  that  an  administrator  could  waive  the  statute 
of  limitations  if  the  personal  assets  in  his  hands  were  sufficient  to 
pay  all  the  debts;  but  that  the  rule  was  different  where  such  assets 
were  insufficient  If  the  debt  is  due  to  the  executor  himself,  and 
was  barred  before  administration,  it  seems  that  he  has  no  power 
to  waive  the  statute  in  favor  of  himself:  Batson  v.  Murrell,  10 
Humph.  301,  51  Am.  Dec.  707.  Contra,  see  Semmes  v.  Magruder, 
10  Md.  242.  And  a  debt  which  has  been  declared  by  a  court  to  be 
barred  cannot  be  paid  by  an  executor  without  being  guilty  of  a  dev- 
astavit: Midgley  v.  Midgley,   [1893 J   3  Ch.  282. 

The  common-law  rule  as  it  existed  in  England  has  not  been  uni- 
versally followed  in  this  country,  however,  and  in  some  jurisdictions 
the  right  to  waive  the  statute  of  limitations  is  denied:  Patterson  v. 
Cobb,  4  Fla.  481;  Butler  v.  Johnson,  111  N.  Y.  204;  Van  Winkle  v. 
Blacliford,  33  W.  Va.  573;  Smith  v.  Pattie,  81  Va.  654.  In  some 
cases  a  distinction  has  been  drawn  between  claims  barred  prior  to 
the  death  of  the  testator  and  those  not  barred  until  after  the  execu- 
tor had  taken  charge  of  the  estate.  In  the  former  case  the  statute 
of  limitations  cannot  be  waived;  in  the  latter  the  right  to  waive  it 
rests  in  the  discretion  of  the  executor:  Byrd  v.  Wells,  40  Miss.  711; 
Rogers  v.  Wilson,  13  Ark.  507. 

There  is  a  radical  difference  between  the  mere  waiver  of  the 
statute  when  sued  upon  a  claim  against  the  estate,  and  a  new 
special  promise  made  for  the  pui-pose  of  taking  the  claim  out  of 
the  statute.  The  executor  cannot  generally  epter  into  a  contract 
which  will  be  binding  on  the  estate,  though  it  may  bind  him  per- 
sonally. Hence  it  has  been  held  that  he  has  no  authority  to  make 
a  contract  not  to  plead  the  statute  of  limitations.  While  he  is  not 
bound  to  plead  the  statute,  "because  he  may  know  the  debt  to  be  a 
just  one,  and  for  that  reason  only,  the  matter  is  left  to  his  discre- 
tion; but  it  follows  not,  that  he  may  tie  up  his  hands  from  usin|» 
It,  when  the  time  comes,  by  a  mistaken  concession":  Fritz  v. 
Thomas,  1  Whart.  66,  29  Am.  Dec.  39;  Estate  of  Claghorn,  181  Pa. 
St.  600,  59  Am.  St.  Rep.  680.  The  authority  to  take  an  indebtedness 
out  of  the  statute  of  limitations  by  means  of  a  new  promise  is  de- 
pendent upon  the  power  to  make  a  new  contract.  And  since  an 
executor,  ordinarily,  has  no  power  to  bind  the  estate  by  a  contract, 
he  cannot  promise  to  waive  the  statute  so  as  to  make  it  binding  in 
a  suit  against  the  estate:  Cape  Girardeau  County  v.  Harbison,  58 
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Mo.  90.  See  Patterson  v.  Cobb,  4  Fla.  481;  Moore  v.  HmeT)rant,  14 
Tex.  312,  65  Am.  Dec.  118;  Peck  r.  Botsford,  7  Conn.  172,  18  Am. 
Dec.  92.  The  authorities  are  not  uniform  even  on  this  question.  In 
England  thei-e  seems  to  be  little  doubt  of  the  power  of  an  executor 
to  promise  to  pay  a  barred  claim,  and  such  a  promise  does  talie  the 
claim  out  of  the  operation  of  the  statute  of  limitations.  Probably 
the  weight  of  autliority  in  this  country  is  in  harmony  with  this  rule, 
and  recognizes  the  common-law  power  of  an  executor  to  promise  to 
waive  the  statute  of  limitations.  It  was  said  In  Emerson  v.  Thomp- 
son, 16  Mass.  429,  that  the  rule  was  well  settled  that,  if  the  debt 
was  justly  due,  an  executor  or  administrator  could  either  omit  or 
refuse  to  plead  the  statute  or  he  could  make  a  new  promise  which 
would  remove  the  barrier  of  the  statute.  This  case  and  others  is 
criticised  in  Henderson  v.  Ilsley,  11  Smedes  &  M.  9,  49  Am.  Dec. 
41,  where  a  contrary  doctrine  was  announced,  and  the  court  held 
that  an  executor  could  make  no  promise  which  would  take  a  case 
out  of  the  statute,  whether  the  bar  was  complete  prior  to  the  tes- 
tator's death  or  not.  That  a  debt  barred  by  the  statute  can  be  re- 
vived by  an  acknowledgment  by  an  executor,  see  Northcut  v.  Wil- 
kinson, 12  B.  Mon.  408;  Quynn  v.  Carroll,  10  Md.  197.  Part  pay- 
ment will  operate  to  take  a  claim  out  of  the  operation  of  the  stat- 
ute: Semmes  v.  Magruder,  10  Md.  242.  It  is  probable  that  an  exec- 
utor may  interrupt  the  running  of  the  statute  where  the  debt  is  not 
yet  barred:  Patterson  v.  Cobb,  4  Fla.  482. 

What  has  been  said  heretofore  relates  solely  to  general  statutes 
of  limitation.  In  many  of  the  states  there  exist  special  statutes  of 
limitation  which  require  creditors  to  present  their  claims  against  the 
estate  within  a  certain  specified  time,  and  that  claims  against  the 
estate  can  be  enforced  only  within  a  certain  time.  These  statutes 
are  passed  not  only  for  the  benefit  of  the  executor,  but  for  that  of 
heirs  and  devisees,  in  order  to  discharge  their  estates  from  the  lien 
of  the  debts  of  the  deceased.  Hence  it  is  held  that  an  executor  has 
no  authority  to  waive  the  bar  arising  from  these  special  statutes  of 
limitation:  Emersop  v.  Thompson,  16  Mass.  429;  Stiles  v.  Smith,  55 
Mo.  3G3.  Such  statutes  are  intended  to  insure  the  speedy  settle- 
ment of  estates,  and  cannot  be  waived:  Amoskeag  Mfg.  Co.  v. 
Barnes,  48  N.  H.  25. 

Collection  of  Debts.— One  of  the  chief  powers  and  duties  of  an 
executor  is  to  collect  debts  due  to  the  estate.  And  this  power  con- 
tinues until  the  estate  is  finally  settled  and  closed:  Brannock  v. 
Stockcr,  70  Ind.  573;  Keane  v.  Goldsmith,  14  La.  Ann.  349.  To  en- 
able him  to  collect  the  debts  he  is  authorized  to  sue  for  their  re- 
covery, and  ordinarily  he  has  the  exclusive  right  to  pursue  this 
remedy:  Worsham  v.  Field,  18  Ark.  447;  Walpole  v.  Bishop,  31  Ind. 
156;  Kaminer  v.  Hope,  9  S.  C.  25;^;  Moore  v.  Morse,  2  Tex.  400; 
Drury  v.  Natick,  10  Allen,  169.  Ordinarily,  he  should  sue  within  a 
reasonable  time:  Morris  v.  Morris,  9  Heisk.  814.  In  exercising  his 
powers  relative  to  the  collection  of  debts,  an  executor  may  extend 
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the  time  of  payment:  Underwood  v.  Sample,  70  Ind.  446;  Campbell 
V.  Linder,  50  S.  C.  169.  Certainly,  if  the  debt  is  doubtful,  he  may 
extend  the  time  of  payment  and  thus  render  it  safe:  Berry  v.  Parke*, 
3  Smedes  &  M.  625.  Those  cases  in  which  the  power  to  extend  the 
time  of  payment  without  the  authority  of  a  court  is  denied  are 
based  upon  statutory  modifications  of  the  common-law  rule:  Mad- 
dock  V.  Russell,  109  Cal.  417. 

Ordinarily,  an  executor  is  required  to  collect  the  debts  due  the 
estate  in  money,  where  the  debtor  is  solvent:  Parham  v.  Stith,  56 
Miss.  465.  Accordingly,  it  has  been  held  that  an  executor  cannot 
take  property  in  payment  of  a  debt  due  the  estate  from  a  debtor 
who  is  perfectly  solvent:  Gulledge  v.  Berry,  31  Miss.  346;  Weir  v. 
Tate,  4  Ired.  Eq.  264.  See,  also,  Allison  v.  Graham,  67  Iowa,  68. 
In  order  to  save  a  debt  due  the  estate  an  executor  has  authority 
to  take  property  in  payment.  Hence  where  a  debt  due  the  estate 
is  secured  by  a  mortgage,  the  executor  may,  upon  a  foreclosure  of 
the  mortgage,  purchase  the  land  and  hold  it  for  the  benefit  of  the 
estate,  this  being  necessary  to  preserve  the  estate  from  loss:  Dusing 
V.  Nelson,  7  Colo.  184;  Hughes  v.  Hatchett,  55  Ala.  530;  Clark  v. 
Clark,  8  Paige,  152,  35  Am.  Dec.  676;  Holcomb  v.  Holcomb,  11 
N.  J.  Eq.  281.  Similarly,  It  has  been  held  that  where  a  debtor  is 
embarrassed  so  that  the  unsecured  debt  cannot  probably  be  col- 
lected, and  the  debtor  refuses  to  give  any  security  without  a  fur- 
ther advance,  an  administrator  may  make  a  further  loan  to  the 
debtor  and  take  a  mortgage  to  cover  the  entire  debt:  Torrence  v. 
Davidson,  92  N.  0.  437,  53  Am,  Rep.  419.  An  administrator  or  ex- 
ecutor may  take  a  chattel  mortgage  from  an  insolvent  debtor  to 
secure  the  estate  against  loss:  Walling  v.  Lewis,  119  Ind.  496.  In 
Biscoe  V.  Moore,  12  Ark.  77,  an  administrator  was  said  to  have 
authority  to  take  a  note  for  a  debt  due  his  intestate.  It  seems, 
however,  that  there  should  be  some  good  reason  why  anything  but 
money  Is  taken  in  payment  of  a  debt.  If  the  exigencies  of  the 
estate  require  it,  a  debt  may  be  sold  or  exchanged  for  the  note  of 
a  third  person:  Stribling  v.  Coal  Co.,  31  W.  Va.  82.  But  if  the 
executor  takes  a  note  from  a  solvent  debtor,  as  conditional  pay- 
ment, "he  assumes  individually  the  responsibility  of  such  a  trans- 
action, and  has  no  discretion  or  power  to  impose  on  the  estate  the 
risks  incident  to  his  laches  in  respect  of  such  paper,  and  the  debtor 
is  not  thereby  discharged  from  his  obligation  to  the  estate":  Par- 
ham  V.  Stith,  56  Miss.  465. 

Although  an  executor  should  be  paid  in  money,  yet  he  may  re- 
ceive anything  which  the  law  declares  to  be  lawful  currency  and 
a  legal  tender  In  the  payment  of  debts,  such  as  treasury  notes: 
Jackson  v.  Chase,  98  Mass.  286.  He  may  collect  debts  in  bank 
paper  not  strictly  at  par,  when  the  best  interests  of  the  estate 
require  It,  and  when  nothing  better  can  be  done.  But  such  funds 
should  be  converted  into  something  less  perishable.  In  a  reasonable 
time  and  with  as  little  delay  as  possible:  Bailey  v.  Dilworth,  10 
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Smedes  &  M.  404,  48  Am.  Dec.  7G0.  The  right  to  take  depreciated 
currency  in  payment  of  debts  depends  upon  the  necessities  of  the 
estate  and  the  possibility  of  collecting  the  debts  in  anything  bet- 
ter. Thus  in  Koon  v.  Munro,  11  S.  C.  139,  it  was  held  that  an  ad- 
ministrator during  the  Civil  War  could  receive  confederate  money 
at  its  nominal  value,  vs^here  the  money  was  needed  to  defi'ay  the 
current  expenses  of  administration  and  to  pay  outstanding  debts, 
or  there  was  danger  of  losing  the  unsecured  debt  if  not  collected 
in  this  manner,  or  it  was  to  be  used  to  pay  a  legatee  with  his  con- 
sent. But  an  executor  cannot  receive  depreciated  currency  in  pay- 
ment of  a  debt  which  by  its  terms  is  payable  in  gold  and  well  se- 
cured: Tosh  V.  Robertson,  27  Gratt.  270.  See,  further,  Depriest  v. 
Patterson,  92  N.  C.  402;  Ivey  v.  Coleman,  42  Ala.  409. 

Promissory  notes  are  part  of  the  personal  estate  of  the  testator, 
over  which  the  executor  has  absolute  control:  Crist  v.  Crist,  1  Ind. 
570,  50  Am.  Dec.  481.  He  may  transfer  them  by  indorsement  and 
delivery:  Mackay  v.  St.  Mary's  Church,  15  R.  I.  121,  2  Am.  St.  Rep. 
§81.  Ordinarily,  they  should  not  be  sold,  the  interests  of  the  estate 
being  promoted  more  by  their  collection  rather  than  by  their  sale: 
Lappin  v.  Mumford,  14  Kan.  9;  Beeeher  v.  Buckingham,  18  Conn. 
110,  44  Am.  Dec.  580.  The  duty  of  an  executor  Is  to  collect  the 
debts,  not  to  sell  them:  Trevelyan  v.  Lofft,  83  Va.  141.  But  this 
does  not  lessen  his  power  to  sell  them.  Such  notes  are  personal 
property  the  same  as  any  other,  and  he  can  dispose  of  it  at  his 
pleasure,  subject  only  to  any  liability  he  may  incur  -by  reason  of 
nn  unfaithful  execution  of  his  trust:  Beeeher  v.  Buckingham,  18 
Conn.  110,  44  Am.  Dec.  580;  Lappin  v.  Mumford,  14  Kan.  9.  The 
condition  of  the  estate  may  require  a  sale,  and  if  in  the  exercise 
of  his  best  judgment,  acting  with  ordinary  prudence,  and  in  the 
honest  belief  that  the  interests  of  the  estate  require  it,  he  makes 
a  sale,  it  will  be  approved:  Trevelyan  v.  Lofft,  83  Va.  Ml.  But 
an  executor  has  no  authority  to  transfer  a  note  due  the  estate  for 
the  purpose  of  paying  a  debt  of  his  own,  and  an  assignee  with 
notice  has  no  right  to  recover  on  such  note:  Scott  v.  Searles,  7 
Smedes  &  M.  498,  45  Am.  Dec.  317.  The  title  to  a  note  being 
vested  in  an  executor  or  administrator,  he  may  collect  it,  sell  it, 
or  otherwise  dispose  of  it,  though  if  he  disposes  of  it  improperly 
he  may  render  himself  liable:  Hough  v.  Bailey,  32  Conn,  288; 
Walker  v.  Craig,  18  111.  116;  Speelman  v.  Culbertson,  15  Ind.  441; 
Wilson  V.  Doster,  7  Ired.  Eq.  231;  Polk  v.  Robinson,  7  Ired.  Eq.  235. 

Power  to  Sell  Personal  Assets.— As  already  seen,  an  executor  has 
the  power  to  sell  absolutely  all  the  personal  property  of  his  tes- 
tator. The  legal  title  to  this  property  vests  In  him,  and  he  is 
clothed  with  full  power  of  disposition,  subject  only  to  the  faithful 
execution  of  his  trust  with  respect  to  such  property:  Beeeher  y. 
Buckingham,  18  Conn.  110,  44  Am.  Dec.  580;  Sneed  v.  Hooper, 
Oooke,  200,  6  Am.  Dec.  691;  Carter  v.  Manufacturers'  Nat.  Bank, 
71  Me.  448,  36  Am.  Rep.  338;  Citizens'  St.  Ry.  Co.  v.  Robbins,  128 
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Ind.  449,  25  Am.  St.  Rep.  445.  His  power  to  dispose  of  such  prop- 
erty is  so  absolute,  that  it  cannot  be  followed  by  creditors  or  lega- 
tees into  the  hands  of  an  alienee:  Petersen  v.  Chemical  Bank,  32 
N.  Y.  21,  88  Am.  Dec.  298;  and  he  could  even  malie  a  gift  of  the 
personal  property  at  law,  though  he  would  render  himself  liable  to 
the  estate  for  such  misuse  of  its  funds,  and  in  equity  such  assets 
might  be  followed  into  other  hands,  when  there  had  been  collusion: 
Sueed  v.  Hooper,  Cooke,  200,  5  Am.  Dec.  691.  No  order  of  court 
was  required  before  he  could  sell  the  personal  assets:  Jelke  v.  Gold- 
smith, 52  Ohio  St.  499,  49  Am.  St  Rep.  730.  Indeed,  the  power  of 
a  court  to  order  an  executor  or  administrator  to  sell  personalty, 
did  not  exist  at  common  law,  since  the  executor  or  administrator 
had  full  power  In  this  respect:  Wyatt  v.  Rambo,  29  Ala.  510,  68 
Am.  Dec.  89;  Harth  v.  Heddlestone,  2  Bay,  321;  Morrill  v.  Carr, 
2  La.  Ann.  807.  An  executor  can  sell,  and  usually  does  sell,  per- 
sonalty to  satisfy  claims  against  the  estate:  Parker  v.  Daughtry, 
111  Ala.  529;  Morrill  t.  Carr,  2  La.  Ann.  807.  And  he  is  not  required 
to  wait  for  a  Judgment  to  be  bad  against  him  for  a  debt  justly 
due,  to  make  valid  the  title  of  a  purchaser  of  property  sold  to 
satisfy  such  debt:  Smith  v.  Pollard,  4  B.  Mon.  69,  It  is  probable 
that  originally,  in  England,  an  executor  might  dispose  of  the  per- 
sonal assets  in  satisfaction  of  his  own  private  debt,  and  such 
alienation  would  be  good  at  law,  though  in  equity  such  property 
might,  under  certain  circumstances,  be  followed,  and  the  executor 
would  be  liable  for  a  devastavit:  AUender  v.  Ristou,  2  Gill  &  J.  86. 
In  this  country  the  doctrine  recognized  In  equity  seems  to  have 
always  prevailed,  and  an  executor  has  no  right  to  dispose  of  the 
assets  of  the  estate  in  satisfaction  of  his  own  debt,  and  one  who 
purchases  under  such  circumstances,  with  knowledge  of  the  trust, 
does  so  at  his  peril:  Graff  v.  Castieman,  5  Rand.  195,  16  Am.  Dec. 
741;  Williamson  v.  Branch  Bank,  7  Ala.  906,  42  Am.  Dec.  617;  Colt 
T.  Lasnier,  9  Cow,  320;  Miller  v.  Williamson,  5  Md.  219. 

As  previously  noticed,  executors  may  dispose  of  the  chattels 
real  of  their  testators:  Seers  v.  Hind,  1  Ves.  Jr.  295;  Taylor  v. 
Hawkins,  8  Ves.  Jr.  209.  This  last  case  is  authority  for  the  proposi- 
tion that  where  property  is  specifically  bequeathed  to  an  executor, 
he  may  assign  It  as  security  for  his  own  debt,  providing  there  is 
no  collusion. 

In  a  sale  of  personal  property  by  an  executor  or  administrator, 
there  Is  no  Implied  warranty  either  of  title  or  soundness.  The 
maxim  caveat  emptor  applies  to  such  sales:  Thompson  v.  Munger, 
15  Tex.  523,  65  Am.  Dec.  176;  Lynch  v.  Baxter,  4  Tex.  431,  51  Am. 
Dec.  735;  Pool  v.  Hodnett,  18  Ala.  752;  Bingham  v.  Maxcy,  15  IlL 
295;  Joslin  v.  Caughlin,  26  Miss.  134.  The  cases  frequently  Inti- 
mate that  an  executor  can  make  an  express  warranty  of  the  per- 
sonalty  which  he  sells:  See  Pool  v.  Hodnett,  18  Ala.  752.  There 
would  appear  to  be  no  difference  between  an  express  warranty 
and  any  other  contract  made  by  an  executor  with  reference  to  the 
Am.  St.  Rep.,  Vol.  I*XXVIII— 13 
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«8tate.  As  will  be  seen  later,  an  executor  may  have  the  power  to 
«nter  into  a  contract  and  yet  not  be  able  t(^  bind  the  estate  by 
such  contract.  The  agreement  binds  him  personally,  but  it  goes  no 
further.  This  would  seem  to  be  the  correct  rule  with  respect  to 
express  warranties.  Accordingly,  it  has  been  held  that  an  executor 
has  no  power  to  bind  the  estate  by  warranty,  though  he  may,  if 
he  chooses,  bind  himself  by  a  personal  obligation  of  this  kind: 
Worthy  v.  Johnson,  8  Ga.  236,  52  Am.  Dec.  399;  Ray  v.  Virgin,  12 
111.  21G;  Hutchins  v.  Brooks,  31  Miss.  430;  Westfall  v.  Dungan,  14 
Ohio  St.  276;  Stoudenmeier  v.  Williamson,  29  Ala.  5'o8.  There  can 
be  no  doubt  that  an  executor  can  warrant  the  soundness  or  title 
of  personal  property  which  he  sells,  and  bind  himself  personally 
by  such  contract.  Whether  such  warranty  is  binding  on  the  estate 
is  doubtful.  The  case  of  Craddock  v.  Stewart,  6  Ala.  77,  would 
eeem  to  support  the  contention  that  such  a  contract  was  binding 
on  the  estate.  It  was  here  said  that  an  executor  "may  sell,  pledge, 
or  mortgage  them  [personal  assets],  and  that  this  power  is  neces- 
sary, to  enable  him  to  perform  his  duty  in  paying  debts,  etc.  Such 
were  the  powers  of  an  executor  or  administrator  at  the  common 
law,  and  we  think  it  clearly  inferable  that  it  was  competent  for 
him  to  warrant  either  the  title  or  soundness  of  property  of  the 
deceased  which  he  disposed  of;  and  if  the  transaction,  as  between 
the  vendee  and  himself,  was  fair  and  bona  fide,  it  would  be  obliga- 
tory upon  the  estate."  In  Stoudenmeier  v.  Williamson,  29  Ala. 
658,  this  case  was  cited  to  the  point  that  an  administrator  may 
bind  himself  personally  by  such  a  contract.  But  in  Boltwood  v. 
Miller,  112  Mich.  657,  the  same  case  was  cited  with  approval,  and 
apparently  to  sustain  the  doctrine  that  an  administrator  could  bind 
the  estate  by  an  express  warranty  of  soundness.  In  either  event, 
however,  there  is  no  doubt  of  the  power  of  an  executor  or  adminis- 
trator to  expressly  warrant  the  title  or  soundness  of  personal  prop- 
erty sold  by  him.  He  certainly  binds  himself  by  such  a  contract, 
and  this  would  seem  to  be  the  extent  of  such  a  contract,  though 
the  two  cases  cited  above  would  indicate  that  he  had  power  to 
bind  the  estate. 

As  to  the  manner  of  sale,  an  executor  was  limited  only  by  his  dis- 
cretion: Wier  V.  Davis,  4  Ala.  442.  He  can  sell  at  either  public 
or  private  sale,  whichever  he  may  deem  for  the  best  interests  of 
the  estate,  and  in  doing  so  he  incurs  no  liability  beyond  account- 
ing for  the  value  of  the  property  sold:  Johnson  v,  Kay,  8  Humph. 
142;  Tyrrell  v.  Morris,  1  Dev.  &  B.  Eq.  559;  Wynns  v.  Alexander, 
2  Dev.  &  B.  Eq.  58;  Drake  v.  Cloonan,  99  Mich.  121,  41  Am.  St. 
Rep.  586. 

Generally  speaking,  an  executor,  upon  a  sale  of  the  testator's 
property,  can  receive  nothing  but  money  in  payment:  Chandler 
v.  Schoonover,  14  Ind.  324.  We  have  already  seen  that  an  executor 
should  collect  the  debts  due  the  estate  in  cash,  and  can  receive 
property  therefor,  only  when  the  best  interests  of  the  estate  require 
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It.  But  there  seems  to  have  been  no  absolute  rule  that  required  an 
executor  to  sell  for  cash  only.  The  law  gave  no  specific  directions 
as  to  the  kind  of  funds  an  executor  should  receive;  hence,  he  was 
necessarily  intrusted  with  a  sound  discretion  in  this  regard.  He 
must  act  with  that  care  and  prudence  which  characterizes  an  ordi- 
narily prudent  man  in  managing  his  own  business.  If  he  exer- 
cised this  fidelity  and  diligence,  he  would  not  render  himself  liable: 
Bradshaw  v.  Cruise,  4  Heisls.  2G0.  Hence,  where  a  factor  sold  prop- 
erty for  an  executor  on  a  few  days'  credit,  in  the  usual  way  of 
business,  he  is  not  liable  for  a  resulting  loss  if  the  purchaser  fails: 
Taveau  v.  Ball,  1  McCord  Eq.  456.  Ordinarily,  a  sale  on  credit 
Is  permissible  only  when  adequate  security  is  taken:  Mickle  v. 
Brown,  4  Baxt.  468;  English  v.  Horn,  102  Ga.  770.  An  executor  is 
prima  facie  liable  for  the  amount  for  which  the  property  sold,  im- 
mediately on  Its  sale.  And  if  he  fails  to  collect  the  purchase  price 
he  is  liable,  unless  he  shows  that  such  failure  was  not  due  to  any 
fault  on  his  part.  In  England  the  rule  seems  to  be  even  more 
strict,  an  executor  being  immediately  chargeable  with  the  price  of 
properly  sold:  Johnston's  Estate,  9  Watts  &  S.  107;  Southall  v. 
Taylor,  14  Gratt.  269,  284. 

Purchasing  the  Property  of  the  Estate.— An  executor  occupies  the 
position  of  a  trustee  with  respect  to  the  testator's  personal  property 
which  has  come  to  his  possession,  and  for  this  reason  he  is  not 
permitted  to  purchase,  at  his  own  sale,  any  of  the  trust  property: 
Pearson  v.  Moreland,  7  Smedes  &  M.  609,  45  Am.  Dec.  319;  Lock- 
wood  V.  Mills,  39  111.  602;  Wright  v.  Campbell,  27  Ark.  637.  It 
has  even  been  said  that  such  a  purchase  could  not  be  made  even  if 
the  sale  was  public,  necessary,  fair,  and  for  a  full  price:  Eyden 
V.  Jones,  1  Hawks,  407,  9  Am.  Dec.  6G0;  Green  v.  Sargeant,  23  Vt. 
466,  56  Am.  Dec.  88.  However,  a  contrary  rule  has  been  held,  and 
a  purchase  of  personalty  by  an  administrator  at  his  own  sale  has 
been  sustained  where  the  sale  was  fair  and  without  fraud,  and  full 
price  was  paid  for  the  property:  Stallings  v.  Foreman,  2  Hill  Eq. 
401.  And  see  McKey  v.  Young,  4  Hen.  &  M.  430.  The  better  doc- 
trine, however,  would  seem  to  condemn  purchases  by  an  executor. 
But  such  condemnation  appears  not  to  have  rendered  the  sale  void. 
At  law,  at  least,  it  was  prima  facie  valid:  Lockwood  v.  Mills,  39 
111.  602;  Brannan  v.  Oliver,  2  Stew.  47,  19  Am.  Dec.  37;  Blount  v. 
Davis,  2  Dev.  19.  And  would  be  supported  if  no  unfairness  ap- 
peared: McLane  v.  Spence,  6  Ala.  894.  In  order  to  avoid  it  at  com- 
mon law,  fraud  must  have  accompanied  the  sale:  Yeackel  v.  Litch- 
field, 13  Allen,  417,  90  Am.  Dec.  207.  In  equity  the  purchase  by 
him  was  considered  voidable  at  the  option  of  any  party  interested 
in  the  estate:  Houston  v.  Bryan,  78  Ga.  181,  6  Am.  St.  Rep.  252; 
Pearson  v.  Moreland,  7  Smedes  &  M.  609,  45  Am.  Dec.  319;  Buckles 
V.  Laflferty,  2  Rob.  (Va.)  292,  40  Am.  Dec.  752.  At  law,  the  legal 
title  passed  to  the  executor  if  he  did  purchase  at  his  own  sale,  but 
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in  equity  the  sale  could  be  set  aside:  Boyd  v.  Blankman,  29  Cal. 
19,  87  Am.  Dec.  146.  The  sale,  however,  was  good  until  repudiated 
by  the  interested  parties  and  set  aside  In  their  favor:  Mercer  v. 
Newsom,  23  Ga.  151.  And  instead  of  repudiating  the  sale,  it  might 
subsequently  be  ratified:  Dunlap  v.  Mitchell,  10  Ohio,  118;  Yeackel 
V.  Litchfield,  13  Allen,  417,  90  Am.  Dec.  207.  An  executor  may, 
It  seems,  purchase  the  personal  property  of  the  estate  if  the  heirs 
and  those  interested  therein  give  their  consent,  they  having  a 
full  linowledge  of  the  condition  of  the  estate  and  the  value  of  the 
property:  Lyon  v.  Lyon,  8  Ired.  Eq.  201.  See  Tayloe  v.  Tayloe, 
108  N.  C.  69.  An  executor  may  also  purchase  at  his  own  sale  where 
he  has  a  personal  interest  in  the  property,  and  it  is  necessary  to  bid 
It  in  in  order  to  protect  such  interest:  Froneberger  v.  Lewis,  79 
N.  C.  426. 

Carrying  on  Decedent's  Business.— Ordinarily,  an  executor  has  no 
authority  to  use  the  property  of  the  estate  to  engage  in  trade  or 
business,  though  in  so  doing  he  believes  he  is  acting  for  the  best 
interests  of  the  estate.  Contracts  made  by  him  in  couuection  with 
the  conduct  of  a  business  will  bind  him  personally  and  not  the  es- 
tate: Matter  of  Sharp,  5  Dem.  Surr.  516;  Griffin  v.  Bland,  43  Ala. 
542;  Lucht  v.  Behrens,  28  Ohio  St,  231,  22  Am.  Rep.  378;  Callaghan 
V.  Hall,  1  Serg.  &  R.  241.  And  he  can  be  called  upon  to  account 
for  any  profits  he  may  malie:  McKnight  v.  Walsh,  23  N.  J.  Eq. 
136.  Neither  can  an  executor  continue  to  carry  on  the  business 
of  the  deceased:  Field  v.  Colton,  7  111.  App.  379;  Tompliins  v. 
Weelis,  26  Cal.  50;  Hooper  v.  Hooper,  29  W.  Va.  276;  Succession 
of  Sparrow,  39  La.  Ann.  696;  Lucht  v.  Behrens,  28  Ohio  St.  231, 
22  Am.  Rep.  378.  If  he  attempts  to  carry  on  the  business  with  the 
surviving  partners  of  the  deceased,  the  executor  becomes  a  co- 
partner, and  is  liable  personally  for  the  debts  of  the  company: 
Alsop  V.  Mather,  8  Conn.  584,  21  Am.  Dec.  703.  And  the  estate  is 
not  liable  for  money  borrowed  by  the  executor  for,  and  used  in 
carrying  on,  such  trade  and  business,  though  the  executor  acted 
In  good  faith:  Lucht  v.  Behrens,  28  Ohio  St.  231,  22  Am.  Rep.  378. 
An  executor  represents  the  deceased  only  so  far  as  is  necessary  ta 
wind  up  and  close  his  business.  The  carrying  on  of  a  trade  is 
not  transmitted  to  him.  All  the  rules  applicable  to  carrying  on  a 
trade  apply  with  full  force  to  the  carrying  on  of  a  farm  or  planta- 
tion. Even  more  reason  existed  at  common  law,  because  the  land 
descended  to  the  heirs  and  an  executor  or  administrator  had  no 
control  whatever  over  it:  Steele  v.  Knox,  10  Ala.  608;  Succession 
of  Sparrow,  39  La.  Ann.  696;  Hallock  v.  Smith,  50  Conn.  127.  If 
autliorized  by  the  will  or  by  the  court,  an  executor  could  carry 
on  the  decedent's  business:  Lucht  v.  Behrens,  28  Ohio  St,  231,  22 
Am.  Rep.  378.  Also  If  the  articles  of  copartnership  of  the  partner- 
ship to  which  the  decedent  belonged  contained  a  covenant  to  that 
effect:  Laughlin  v.   Lorenz,  48  Pa.  St.  275,  86  Am.  Dec  592.    A 
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distinction  has  been  drawn  between  the  carrying  on  of  the  de- 
cedent's business  as  such,  and  merely  continuing  it  for  the  sole 
purpose  of  closing  it  out  to  the  best  interests  of  the  estate.  An 
executor  Is  not  bound  to  convert  into  money  the  assets  of  the  es- 
tate involved  in  trade  immediately  upon  the  death  of  the  testator. 
The  estate  may  require  that  the  business  shall  be  carried  on  to 
some  extent  in  order  to  properly  dispose  of  it.  In  such  a  case  it 
has  been  said  that  "he  was  at  liberty,  within  reasonable  limits,  to 
make  purchases  and  to  incur  liabilities,  if,  under  the  circumstances 
then  existing,  that  course  seemed  to  be  demanded  by  the  best  in- 
terests of  the  estate":  Matter  of  Sharp,  5  Dem.  Surr.  516,  Hence, 
where  the  decedent  was  a  merchant  and  left  a  stock  of  goods  In 
a  retail  store,  It  was  held  proper  for  the  executor  to  employ  a 
clerk  to  sell  the  goods  instead  of  resorting  to  a  forced  sale:  Cornwell 
V.  Deck,  2  Redf.  87.  And  where  a  testatrix  was  the  principal  of 
a  female  seminary,  under  certain  contracts  for  the  education  of  her 
pupils,  the  executor  was  held  to  have  acted  within  the  scope  of 
his  authority  when  he  kept  the  institution  running  until  the  close 
of  the  school  year,  and  the  loss  resulting  was  deemed  a  proper 
charge  on  the  estate:  Oilman  v.  Wilber,  1  Dem.  Surr.  547.  And 
In  Pitts  V.  Jameson,  15  Barb.  310,  it  was  held  a  proper  exercise  of 
discretion  for  personal  representatives  to  complete  the  manufac- 
ture of  certain  machines  which  had  been  begun  by  the  intestate 
in  his  lifetime  and  remaining  unfinished  at  his  death.  So  in  New- 
ton V.  Poole,  12  Leigh,  112,  where  the  testator  left  unfinished 
bricks  as  part  of  his  estate,  his  wife,  as  executrix,  was  held  to 
have  acted  within  her  powers  in  completing  the  bricks  after  his 
death:  See  also,  Estate  of  Vida,  1  Hawaiian  Rep.  89;  VandegraafiE  v. 
Medlock,  3  Port  389,  29  Am,  Dec.  256;  Thompson  v.  Brown,  4 
Johns,  Ch,  619. 

Investments.— A.n  executor  has  no  authority  to  speculate  on  the 
testator's  estate:  Kellar  v.  Beelor,  5  T,  B,  Mon,  574.  Under  ordi- 
nary circumstances,  he  has  no  authority  to  invest  the  property 
belonging  to  the  estate.  He  is  a  trustee  for  the  collection  and  dis- 
tribution of  assets,  and  not  for  their  investment:  Charlton's  Appeal, 
34  Pa.  St  473,  75  Am.  Dec.  673.  At  an  early  date  in  England  it 
is  very  probable  that  an  executor  could  not  invest  the  funds  of  the 
estate:  RatclifCe  v.  Graves,  1  Vern,  197;  Adams  v.  Gale,  2  Atk,  106. 
As  was  well  said  in  Guthrie  v.  Wheeler,  51  Conn.  207,  "the  safest 
and  therefore  the  best  investment  a  man  can  make  is  to  pay  his 
debts,  and  especially  is  this  true  of  an  estate  in  process  of  settle- 
ment." In  State  v.  Johnson,  7  Blackf.  529,  it  was  considered  a 
diversion  of  the  assets  from  their  proper  use,  where  money  was 
loaned  while  there  were  debts  to  pay.  An  executor  is  but  a  tem- 
porary custodian  of  the  estate,  holding  the  funds  for  the  payment 
of  debts  and  for  distribution.  For  this  reason  an  executor  has 
ordinarily  no  power  to  invest  the  decedent's  estate:  Candee  v. 
Skinner,  40  Conn.  464;  Wadsworth  v.  Connell,  104  111.  369;  Gerald 
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V.  Bunkley,  17  Ala.  170.  As  was  said  In  Jennings  v.  Davis,  5  Dana, 
127,  executors  "are  required  to  pay  the  debts  and  distribute  the 
surplus  among  the  legatees  or  distributees  as  soon  as  may  be. 
It  is  no  part  of  their  duty  to  lend  it  out,  or  to  invest  it  In  securi- 
ties, and  they  are  not  responsible  if  they  fail  to  do  so.  Nor  is  it  any 
part  of  their  duty  ....  to  malie  profit  out  of  the  distributable 
funds  in  their  hands.  But  their  duty  is  always  to  hold  it  ready 
to  pay  over  to  those  entitled,  as  the  law  directs."  An  executor  is 
ex( icising  proper  care  when  he  deposits  money  of  the  estate  in  a 
baiiK:  Sheerin  v.  Public  Administrator,  2  Redf.  421.  Certainly,  he 
can  80  deposit  current  collections  of  income:  Barney  v.  Saunders, 
10  How.  535;  Guthrie  v.  Wheeler,  51  Conn.  207.  And  where  the 
decedent  kept  a  part  of  his  money  on  deposit  in  a  bank  in  another 
state,  the  executor  may  continue  to  use  such  bank  as  a  place  of 
deposit:  Moore  v.  Eure,  101  N.  C.  11,  9  Am.  St.  Rep.  17.  However, 
where  money  of  the  estate  is  likely  to  lie  idle  in  their  hands  for 
some  time,  executors  have  authority  to  invest  it  for  the  benefit 
of  the  estate.  Indeed,  it  is  their  duty  to  invest  it,  and  they  will 
be  held  liable  for  interest  if  it  is  not  invested:  Dunscomb  v.  Duns- 
comb,  1  .Johns.  Ch.  508,  7  Am.  Dec.  504;  Frey  v.  Demarest,  17 
N.  J.  Eq.  71;  Chase  v.  Lockerman,  11  Gill  &  J.  185,  35  Am.  Dec. 
277;  Eppinger  v.  Canepa,  20  Fla.  262;  Davis  v.  Wright,  2  Hill  (S.  C), 
560.  If  he  has  funds  in  his  hands  which  cannot  be  paid  to  the 
parties  entitled  thereto,  an  executor  has  both  the  power  and  it  is  his 
duty  to  properly  invest  them:  Leake  v.  Leake,  75  Va.  792. 

While  an  executor  has  power  to  make  investments  when  the 
funds  of  the  estate  are  not  required  for  use  in  other  directions, 
the  character  of  his  investments  are  somewhat  limited.  An  exec- 
utor, it  seems,  has  always  had  the  authority  to  invest  in  govern- 
ment securities:  Gray  v.  Fox,  1  N.  J.  Eq.  259,  22  Am.  Dec.  508; 
Ormiston  v.  Olcott,  84  N.  Y.  339.  At  one  time  in  England  it  ap- 
pears that  an  executor  could  invest  In  no  other  class  of  securities 
without  rendering  himself  liable  for  any  loss  which  might  result: 
3  Williams  on  Executors,  1710.  But  the  rule  is  less  strict  now,  and 
in  this  country  his  power  has  always  extended  both  to  government 
and  state  securities,  and  to  bonds  and  mortgages  on  unencumbered 
real  estate.  And  this  seems  to  represent  the  general  extent  of  his 
power:  Mills  v.  Hoffman,  26  Hun,  594;  Gray  v.  Fox,  1  N.  J.  Eq. 
259,  22  Am.  Dec.  508;  King  v.  Talbot,  40  N.  Y.  76;  Ackerman  v. 
Emott,  4  Barb.  626.  But  he  cannot  purchase  real  estate  outright 
for  the  purpose  of  an  investment:  Baker  v.  Disbrow,  3  Redf.  348. 
Even  if  authority  is  given  by  the  will  to  Invest  in- productive  real 
estate,  he  Is  not  authorized  to  purchase  vacant  lots  and 'improve 
them:  Holcomb  v.  Holcomb,  11  N.  J.  Eq.  281.  This  want  of  power 
to  buy  land  as  an  investment  does  not  prevent  the  legal  title  from 
passing  to  the  executor  so  that  he  can  convey  a  good  title  free 
from  the  claim  of  distributees.  The  want  of  power  merely  affects 
his  personal  liability:  Richardson  v.  McLemore,  60  Miss.  315.    The 


July,  1900.]     Fletcher  v.  American  Trust  etc.  Co.  199 

authority  to  Invest  In  real  estate  securities  does  not  confer  power 
to  invest  in  lands  outside  of  the  state.  And  in  the  absence  of  som& 
gi'eat  necessity  or  of  a  very  pressing  emergency,  such  an  invest- 
ment will  not  be  upheld  as  a  general  rule,  because  the  trust  fund 
is  beyond  the  jurisdiction  of  the  courts  of  the  state,  and  is  sub- 
ject to  other  laws  and  the  risli  and  inconvenience  of  distance  and 
of  foreign  tribunals:  Ormiston  v.  Olcott,  84  N.  Y.  339. 

Formerly,  in  England,  an  executor  was  allowed  to  loan  the  funds 
of  the  estate  upon  personal  security.  But  this  rule  has  long  since 
been  abrogated,  and  has  never  prevailed  in  this  country.  Per- 
sonal security  is  not  usually  a  safe  investment  for  an  executor 
to  make,  and  will  not  be  upheld:  Gray  v.  Fox,  1  N.  J.  Elq.  259, 
22  Am.  Dec.  508;  Wilson's  Appeal,  115  Pa.  St.  95;  Nyce's  Estate, 
5  Watts  &  S.  254,  40  Am.  Dec.  498.  The  corporate  stock  of  private 
corporations  is  treated  as  personal  security  In  England  and  In  some' 
of  the  states  of  this  country.  Hence,  it  is  held  to  be  a  violatioa 
of  his  duty  and  the  obligations  of  his  trust  for  an  executor  to  in- 
vest the  funds  of  the  estate  in  canal,  bank,  insurance,  railroad, 
or  other  stocks  of  private  corporations:  King  v.  Talbot,  40  N.  Y. 
76.  In  Nyce's  Estate,  5  Watts  &  S.  254,  40  Am.  Dec.  498,  United 
States  bank  stock  was  held  to  be  an  improper  investment  for  an 
executor  to  make,  little,  if  any,  better  than  mere  personal  security 
of  an  individual.  To  the  same  effect  see  Leitch  v.  Wells,  48  N.  Y» 
585;  Gray  v.  Fox,  1  N.  J.  Eq.  259,  22  Am.  Dec.  508;  Gilbert  v. 
Welsch,  75  Ind.  557.  On  the  other  hand,  in  some  of  the  states  exec- 
utors have  poAver  to  invest  in  the  stock  of  private  corporations, 
and  will  be  protected  if  they  do  so  invest  the  funds  of  the  estate: 
Harvard  College  v.  Amory,  9  Pick.  446;  Brown  v.  French,  125 
Mass.  410,  28  Am.  Rep.  254;  McCoy  v.  Horwitz,  62  :Mc1.  183;  Peck- 
ham  V.  Newton,  15  R.  I.  321;  Smyth  v.  Burns,  25  Miss.  422.  While 
most  of  these  cases  arose  under  wills  in  which  the  executors  were 
permitted  to  use  their  discretion  in  making  investments,  it  is  prob- 
able that  the  same  rule  would  be  adopted  even  in  the  absence  of 
any  direction  In  the  will. 

As  to  investments  made  by  the  decedent  himself  during  his  life, 
the  executor  has  authority  to  look  after  them,  and  it  is  his  duty 
to  act  with  reference  to  such  securitie::  so  that  the  estate  will  not 
suffer  loss:  Matter  of  Butler,  1  Connoly,  58.  He  should  act  as  a. 
prudent  man  would  in  regard  to  his  own  affairs:  McCabe  v.  Fowler,. 
84  N.  Y.  314.  If  the  securities  held  by  a  testator  are  unauthorized 
— that  is,  If  they  are  securities  which  the  executor  himself  could 
not  purchase— he  must  sell  them  as  soon  as  possible,  and  invest 
the  funds  in  that  which  the  law  permits.  An  executor  has  no  au- 
thority to  retain  doubtful  securities.  Hence,  where  the  assets  of 
an  estate  consisted  of  shares  of  stock  of  private  corporations,  the 
executor  must  sell  them  and  properly  reinvest  the  funds  realized 
from  the  sale:  Gillespie  v.  Brooks,  2  Redf.  349.  Executors  must, 
within  a  reasonable  time  after  the  testator's  death,  convert  into 
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money  outstanding  investments  which  are  not  deemed  secure  In  the 
eye  of  the  law:  Lacey  v.  Davis,  4  Kedf.  402;  Judd  v.  Warner,  2 
Dem.  Surr.  104;  Ward  v.  Kitchen,  30  N.  J.  Eq.  31.  Whatever  se- 
curities are  authorized  and  sanctioned  by  law  as  safe  may  be  re- 
tained where  made  by  a  testator:  Ward  v.  Kitchen,  30  N.  J.  Eq. 
81;  Pope  V.  Mathews,  18  S.  C.  444.  Hence,  where  stocks  in  private 
corporations  are  recognized  as  a  valid  investment,  an  executor  may 
retain  similar  investments  made  by  his  testator.  And  if  fie  exer- 
^  cises  proper  care  and  discretion  in  looking  after  such  investments, 
he  is  not  liable  for  a  loss  due  to  their  depreciation:  Bowker  v. 
Pierce,  130  Mass.  262;  Stewart's  Appeal,  110  Pa.  St.  410;  Grinnell 
V.  Baker,  17  R.  I.  41. 

^Executory  Contracts  of  Decedent.— An  executor  has  power  to  per- 
form the  ordinary  executory  contracts  of  his  testator.    As  to  such 
contracts  he  takes  the  place  of  the  intestate.    It  is  his  duty  to  dis- 
charge them  in  the  mode  pointed  out  by  law:  Woods  v.  Ridley, 
27  Miss.  119;  Janin  v.  Browne,  59  Cal.  37;  Smith  v.  Wilmington 
etc.  Mfg.  Co.,  83  111.  498.    While  he  can  perform  his  contracts,  he 
has  no  power  to  complete  his  proposals:  Phipps  v.  Jones,  20  Pa. 
&t.  200,  59  Am.  Dec.  708.    Neither  is  he  capable  of  enlarging  any 
contiact  entered  into  by  the  decedent:  Woods  v.  Ridley,  27  Miss. 
119.    The  general  test  as  to  his  power  to  perform  contracts  is 
whether  he  can  fairly  and  sufficiently  execute  all  the  deceased 
could  have  done.    If  he  can,  then  he  has  authority  to  execute  the 
contracts,  and  he  may  be  compelled  to  do  so:  Janin  v.  Browne, 
59  Cal.  37;  McCann  v.  Pennie,  100  Cal.  547;  Smith  v.  Wilmington 
etc.  Mfg.  Co.,  83  111.  498.    Hence,  covenants  in  a  lease  are,  after 
the  lessee's  death,  binding  on  his  executor,  and  may  be  performed 
by  him:  Winston  v.  Franklin  Academy,  28  Miss.  118,  61  Am.  Dec. 
640.    This    will  include   a  covenant  to   pay  for  certain    buildings 
erected  on  the  land:  Jackson  v.  O'Brannin,  14  Ohio  St.  177;  and  in 
fact  all  covenants  except  such  as  must  be  performed  by  the  tes- 
tator in  person:  Petrie  v.  Voorhees,  18  N.  J.  Eq.  285.    And  where 
a  testator  had  sold  timber  which  was  cut  and  lying  upon  the  land, 
a  part  only  of  which  had  been  delivered  prior  to  his  death,   his 
executor  is  obliged  to  complete  the  contract  by  delivering  the  rest 
of  the  timber:  Parker  v.  Barlow,  93   Ga.  700.     Contracts  for  the 
erection  of  buildings  are  among  those  which  an  executor  may  per- 
form: Russell  V.  Buckhout,  87  Ilun,  46;  Bambrick  v.  Webster  etc. 
Assn.,  53  Mo.  App.  225;  Janin  v.  Browne,  59  Cal.  37;  Pringle  v.  Mc- 
Pherson,  2  Desaus.  524i     But  an  executor  cannot  bind  the  estate 
by  a  new  contract  for  the  completion  of  a  building,  for  the  erec- 
tion of  which  the  testator  had  contracted:  Chicago  etc.  Lumber  Co. 
V.  Tomlinson,  54  Kan.  770.    An  executor  need  not  be  sued  before 
performing  the  testator's  contracts— he  may   execute  them  volun- 
tarily: Denton  v.  Sanford,  103  N.  Y.  007. 

Contracts  of  a  purely  personal  character,  or  which  require,  in  their 
execution,  the  exercise  of  peculiar  taste  or  skill,  the  executor  need 
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not  perform:  Smith  v.  "Wilmington  etc.  Mfg.  Co.,  83  111.  498;  Janln 
V.  Browne,  59  Cal.  37;  Marvel  v.  Phillips,  162  Mass.  399,  44  Am.  St. 
Rep.  370;  Shultz  v.  Johnson,  5  B.  Mon.  497;  Siler  v.  Gray,  86  N.  C. 
566.  It  seems  that  where  a  testator  had  contracted  for  the  services 
of  another  for  one  year,  at  stipulated  wages,  and  died  soon  after, 
this  was  not  such  a  personal  contract  that  the  executor  could  not 
perform  it,  hence  he  could  retain  such  other  in  his  employment 
under  the  contract  where  it  was  necessary  for  the  protection  of 
the  estate:  Estate  of  Miner,  46  Cal.  564.  Where  an  executor  may 
perform  a  personal  contract  of  the  testator,  he  has  power,  in  his 
discretion,  to  rescind  it  instead  of  performing  it:  Gray  v.  Haw- 
kins, 8  Ohio  St.  449,  72  Am.  Dec.  600;  Dougherty  v.  Stephenson, 
20  Pa.  St.  210. 

New  Contracts. — An  executor  as  an  individual  is  not  limited  with 
respect  to  his  power  to  malie  contracts.  He  may  malie  any  con- 
tract he  sees  fit  in  the  management  of  the  estate,  and  if  it  is  sup- 
ported by  a  valid  consideration  it  will  be  binding  on  him  person- 
ally, and  may  be  enforced  against  him.  Three  propositions  must 
be  clearly  distinguished  in  considering  the  powers  of  an  executor 
to  enter  into  contracts  with  i-eference  to  the  estate:  1.  As  an  in- 
dividual he  may  bind  himself  personally  by  almost  any  contract 
which  is  otherwise  valid;  2.  He  may  make  any  contract  which  is 
reasonable  and  necessary  in  the  management  of  the  estate,  and 
while  such  contract  merely  binds  him  personally,  he  will  be  given 
credit  In  his  account  for  any  expense  incurred  under  such  con- 
tract; and  3.  He  has  no  power  to  bind  the  estate  by  a  new  contract, 
and  can  bind  the  estate  by  a  contract  only  in  one  or  two  excep- 
tional instances.  There  Is  a  vast  difference  between  the  power  of 
an  executor  to  malie  a  contract  which  will  bind  the  estate,  and  his 
power  to  contract  with  reference  to  the  estate  for  which  he  can 
claim  credit  in  his  final  account.  The  rule  is  firmly  established 
that  an  executor  has  no  power  to  bind  the  estate  by  a  new  contract: 
May  V.  May,  7  Fla.  207,  68  Am.  Dec.  431;  Pilie  v.  Thomas,  62  Arlj. 
223,  54  Am.  St  Rep.  292;  Sterrett  v.  Barker,  119  Cal.  492;  Sum- 
ner V.  Williams,  8  Mass.  162,  5  Am.  Dec.  83;  Davis  v.  French,  20 
Me,  21,  37  Am.  Dec.  36;  Smith  v.  Brennan,  62  Mich.  349,  4  Am. 
St  Rep.  867;  Schmittler  v.  Simon,  101  N.  Y.  554,  54  Am.  Rep. 
737;  Lucht  v.  Behrens,  28  Ohio  St  231,  22  Am.  Rep.  378;  Grier  v. 
Huston,  8  Serg.  &  R.  402,  11  Am.  Dec.  027;  Fitzhugh  v.  Fitzhugh, 
11  Gratt  300,  62  Am.  Dec.  653.  As  was  said  in  McEldery  v.  Mc- 
Kenzie,  2  Port.  33,  27  Am.  Dec.  643,  "that  an  executor  or  adminis- 
trator can,  at  his  discretion,  employ  workmen,  make  contracts, 
give  notes  and  bonds,  ad  libitum,  and  bind  the  estate,  ....  Is  a 
principle  that  seems  only  necessary  to  be  stated  to  be  rejected. 
That  an  executor  or  administrator  may  contract  for  all  necessary 
matters  relating  to  an  estate  cannot  be  doubted,  but  he  does  so  on 
his  personal  responsibility;  and  that  the  action  to  recover  on  such 
contract  at  law  must  be  against  him  individually  is  equally  clear." 
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This  Is  undoubtedly  the  correct  rule,  and  he  has  no  power  to  bind 
the  estate  by  a  contract,  even  though  it  is  for  the  use  and  benefit 
of  the  estate:  Harding  v.  Evans,  3  Port  221,  29  Am.  Dec.  255; 
Doolittle  V.  Willet,  57  N.  J.  L.  398;  Lovell  v.  Field,  5  Vt.  218;  Un- 
derwood V.  Milligan,  10  Ark.  254;  Daily  v.  Daily,  66  Ala.  266.  His 
power  to  contract  for  all  necessary  matters  relating  to  the  estate 
is  unquestioned,  but  he  does  so  on  his  personal  responsibility: 
McEldery  v.  McKenzie,  2  Port.  33,  27  Am.  Dec.  643.  And  he  must 
see  to  it  that  he  is  personally  reimbursed  out  of  the  assets:  Sterrett 
V.  Barker,  119  Cal.  492.  Hence  a  contract  with  one  to  render  ser- 
vices in  connection  with  and  for  the  benefit  of  the  estate  may  be 
made,  but  is  binding  only  on  the  executor  personally:  Estate  of 
Page,  57  Cal.  238;  McDaniel  v.  Parks,  19  Ark.  671;  Matthews 
V.  Matthews,  56  Ala.  292;  Livermore  v.  Band,  26  N.  H.  85;  Martin 
V.  Piatt,  51  Hun,  429;  Baker  v.  P'uUer,  69  Me.  152;  Thomas  v. 
Moore,  52  Ohio  St.  200;  Daingerfield  v.  Smith,  83  Va.  81.  Neither 
is  the  estate  liable  for  money  borrowed  by  an  executor  or  ad- 
ministrator for  the  use  of  the  estate:  Merchants'  Nat.  Bank  v. 
Weeks,  53  Vt.  115,  38  Am.  Rep.  661;  Sterrett  v.  Barker,  119  Cal. 
492;  Glenn  v.  Burrows,  37  Hun,  602.  Nor  does  the  executor  bind 
the  estate  by  giving  a  promissory  note,  though  his  power  to  make 
the  note  and  bind  himself  personally  is  not  doubted:  Germania 
Bank  v.  Micbaud,  62  Minn.  459,  54  Am.  St.  Eep.  653.  See  Price  v. 
Mclver,  25  Tex.  769,  78  Am.  Dec.  558.  We  are  not  considering 
what  an  executor  may  do  to  bind  the  estate  by  contract  if  he  acts 
under  the  direction  of  a  court.  We  are  concerned  solely  with  the 
powers  which  he  possosses  at  common  law  by  virtue  of  his  office. 
There  exist  a  few  cases  in  which  an  executor  may  bind  the  es- 
tate by  his  contracts.  At  least  in  a  few  jurisdictions,  an  executor 
may  bind  the  estate  by  a  promise  to  pay  an  obligation  of  the 
decedent,  but  there  must  be  a  clear  and  just  liability  on  the  part 
of  the  estate:  Steele  v.  McDoAvell,  9  Smedes  &  M.  193;  Rucker  v. 
Wadlington,  5  J.  J.  Marsh.  238;  Schmittler  v.  Simon,  101  N.  Y. 
554,  54  Am.  Rep.  737.  Certainly,  an  executor  can  limit  his  personal 
liability  to  the  amount  of  assets  which  come  to  his  hands  if  he 
so  stipulates  in  his  agreement:  Allen  v.  Gi-iffins,  8  Watts,  397.  Brown 
V.  Evans,  15  Kan.  88,  seems  to  intimate  that  an  executor  may  bind 
the  estate  by  any  contract  which  he  would  have  the  authority  to 
make,  and  for  which  he  would  be  given  credit  in  his  account. 
The  court  said:  "We  do  not  think  that  the  estate  can  be  held  lia- 
ble for  the  promises  of  the  administrator,  unless  the  administrator 
has  the  right  in  law  to  make  such  promises,  or  to  perform  the 
thing  which  he  promises.  But  we  know  of  no  good  reason  why 
an  estate  should  not  be  held  liable  for  promises  made  by  the  ad- 
ministrator where  In  law  he  has  the  right  to  make  such  promises, 
or  where  in  law  it  is  his  duty,  without  a  promise,  to  do  just  what 
he  has  promised  to  do."  If  this  case  attempts  to  establish  the 
rule  that  an  executor,  by  virtue  of  his  office,  may  charge  the  es- 
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tate  by  any  contract  which  he  would  have  the  right  to  malie  In 
the  general  discharge  of  his  duties,  and  for  which  he  would  be 
given  credit  in  his  account,  it  is  in  direct  conflict  with  the  rule 
as  it  has  been  practically  universally  recognized.  If  an  executor 
can  bind  the  estate  by  a  promise  on  his  part,  it  Is  probably  only 
in  respect  to  "incidental  charges  in  the  due  course  of  adminis- 
tration," as  was  said  in  Farley  v.  Herd,  45  Miss.  96.  However, 
it  is  unnecessary  to  go  into  this  question  fully  here,  because 
whether  he  can  bind  the  estate  under  any  circumstances  or  not, 
there  is  no  doubt  that  he  has  the  power  to  enter  into  any  neces- 
sary and  reasonable  contract  in  the  course  of  administering  the 
estate,  and  any  expense  to  which  he  may  be  subject  by  reason  of 
such  contracts  will  be  allowed  him  out  of  the  assets  of  the  estate 
when  he  comes  to  render  his  account:  In  re  Casey's  Estate,  6  N. 
y.  Supp.  608. 

This  distinction  between  the  power  of  an  executor  to  bind  the 
estate  by  a  contract  and  his  power  to  malje  a  contract  for  which 
he  can  receive  credit  in  the  settlement  of  his  accounts  has  been 
frequently  drawn  and  is  firmly  adhered  to:  See  Thomas  v.  Moore, 
52  Ohio  St.  200.  Hence  an  administrator  may  be  given  credit 
for  the  necessary  expenses  of  administration:  Estate  of  Simmons, 
43  Cal.  543.  This  will  include  all  expenses  necessarily  incurred  by 
him  in  transacting  the  business  of  his  trust:  Pearson  v.  Darring- 
ton,  32  Ala.  227;  Nimmo  v.  Commonwealth,  4  Hen.  &  M.  57,  4 
Am.  Dec,  488;  Glover  v.  Holley,  2  Bradf.  291;  In  re  Wilson's  Es- 
tate, 2  Pa.  St.  325;  including  an  amount  paid  to  appraisers:  In  re 
Rose,  80  Cal.  166;  medical  attendance  to  slaves  who  form  a  part 
of  the  estate:  Bomford  v.  Grimes,  17  Arli.  567;  and  any  sum  properly 
spent  under  a  contract  for  the  purpose  of  preserving  the  estate: 
Smith  v.  Davis,  51  Arlj.  415;  including  expenses  incurred  in  tak- 
ing care  of  the  livestocli:  Branham  v.  Commonwealth,  7  J.  J. 
Marsh.  190;  and  premiums  paid  for  insurance  effected  by  an  execu- 
tor or  administrator  on  the  personal  assets:  Corn  well  v.  Decli,  2 
Kedf.  87. 

Employment  of  Agents.— The  power  of  an  executor  to  employ  agents 
is  more  limited  than  their  power  to  contract  generally,  for  the 
reason  that  an  executor  or  administrator  is  required  to  do  a  great 
share  of  the  worli  himself  connected  with  the  settlement  of  an  es- 
tate. This  is  particularly  true  of  the  ordinary  services  in  connec- 
tion with  the  collection  and  preservation  of  the  estate.  Executors 
are  not  permitted  to  employ  agents,  except  under  very  special  cir- 
cumstances: Weiss  V.  Dill,  3  Mylne  &  K.  20.  Hence  he  cannot  be 
allowed  for  payments  made  to  an  attorney  or  boolilieeper  for  ser- 
vices which  he  should  have  performed  himself,  nor  for  services 
made  necessary  In  consequence  of  neglect  of  duty  or  unnecessary 
and  unreasonable  delay  in  closing  the  administration:  In  re  Moore, 
72  Cal.  335.  Executors  must  not  only  assume  the  responsibilities 
of  their  office  and  exercise  a  proper  discretion,  but,  within  rea- 
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eonable  limits,  they  must  perform  the  actual  manual  labor  re- 
quisite to  the  due  execution  of  their  trust.  In  Matter  of  Harbeck, 
81  Hun,  26,  it  was  said  that  "the  fact  that  they  [the  executors] 
are  busy  men  and  have  not  much  time  to  give  to  the  management 
of  estates  as  other  individuals,  cannot  be  permitted  to  affect  the 
legal  rule,  which  must  be  applied  and  enforced  whenever  a  question 
Is  presented  touching  the  propriety  or  legality  of  the  expenditure 
of  the  moneys  of  an  estate."  Ordinary  clerical  assistance  cannot 
be  employed,  or,  If  it  is,  an  executor  cannot  be  reimbursed  out  of 
the  estate  for  It:  Miles  v,  Peabody,  64  Ga.  729;  Fowler  v.  Lock- 
wood,  3  Redf.  4G5.  Neither  can  he  employ  an  agent  to  collect 
money  for  the  estate  under  his  care,  no  resort  being  had  to  legal 
process,  and  the  agent  being  neither  a  public  officer  nor  an  attor- 
ney: Gwynn  v.  Dorsey,  4  Gill  &  J.  453. 

While  an  executor  cannot  employ  another  to  perform  services  In 
the  ordinary  course  of  administration  which  it  is  his  duty  to  per- 
form, there  are  special  circumstances  under  which  he  may  em- 
ploy agents  to  render  services  in  connection  with  the  proper  settle- 
ment of  the  estate.  He  may  employ  an  agent  to  do  those  services 
which  an  executor  cannot  be  supposed  competent  to  render,  and 
for  these  expenses  he  will  be  reimbursed:  Teague  v.  Dendy,  2 
McCord  Eq.  207,  16  Am.  Dec.  643.  If  the  situation  or  nature  of 
the  property  requires  that  some  one  be  employed,  he  Is  authorized 
to  procure  such  assistance:  Vanderheyden  v.  Vanderheyden,  2  Paige, 
287,  21  Am.  Dec.  86.  He  may  employ  another  to  do  any  special 
or  extraordinary  service  which  does  not  come  within  the  ordinary 
scope  of  his  personal  duties:  Yarborough  v.  Ward,  34  Ark.  204; 
Glover  v.  Holley,  2  Bradf.  291;  and  which  in  their  nature  require  a 
degree  of  skill  not  within  the  command  of  ordinary  persons:  Hen- 
derson V.  Simmons,  33  Ala.  291,  70  Am.  Dec.  590.  It  has  been  held 
proper  for  an  executor  to  employ  an  overseer:  Lee  v.  Lee,  6  Gill 
&  J.  316;  laborers  to  work  on  a  farm:  Byrd  v.  Wells,  40  Miss.  711; 
real  estate  agents  to  sell  lands,  where  the  executor  had  power  over 
such  lands:  Armstrong  v.  O'Brien,  83  Tex.  635;  and  an  auctioneer 
to  sell  personal  property:  Shepard  v.  Shepard,  19  Fla.  300;  Pinckard 
V.  Pinckard.  24  Ala.  250. 

An  attorney  at  law  is  one  class  of  agents  which  It  Is  always  propa: 
for  an  executor  to  employ,  whenever  it  Is  necessary  in  connection 
with  the  settlement  of  the  estate.  So  extensive  and  complete  is 
the  executor's  power  in  this  respect  that  he  is  not  required  to  em- 
ploy the  attorney  named  in  the  will  and  selected  by  the  testator 
as  the  one  to  employ  and  consult  on  all  matters  pertaining  to  the 
estate.  He  may  wholly  disregard  such  direction  in  the  will  and 
employ  whom  he  pleases:  In  re  Ogier,  101  Gal.  381,  40  Am.  St. 
Rep.  61;  I'oung  v.  Alexander,  16  Lea,  108.  As  In  other  contracts 
made  by  an  executor,  he  cannot  bind  the  estate  by  any  contract  to 
employ  an  attorney:  Pike  v.  Thomas,  62  Ark.  223,  54  Am.  St.  Rep. 
292;  Gurnee  ▼.  Maloney,  38  CaL  85,  99  Am.  Dec.  352;  Mygatt  T. 
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Wilcox,  45  N.  T.  S06,  6  Am.  Rep.  90;  Tucker  v.  Grace,  61  Ark.  410; 
Austin  V.  Munro,  47  N.  Y.  3G0;  Wait  v.  Holt,  58  N.  H.  467.  And 
•while  he  cannot  bind  the  estate  by  such  a  contract,  if  the  employ- 
ment of  the  attorney  was  necessary  and  proper  to  protect  the  es- 
tate or  to  enable  him  properly  to  manage  it,  he  will  be  allowed  a 
reasonable  amount  for  such  services  out  of  the  estate  in  the  set- 
tlement of  his  account:  Kingsland  v.  Scudder,  36  N.  J.  Eq.  284; 
Estate  of  Miner,  46  Gal.  564;  Morgan  v.  Nelson,  43  Ala.  586;  Matter 
of  Nicholson,  1  Nev.  518;  Matter  of  Bailey,  47  Hun,  477;  Young  v. 
Kennedy,  95  N.  C.  265;  Merkel's  Estate,  131  Pa.  St.  584. 

The  Payment  of  Legacies  is  one  of  the  last  duties  of  an  executor, 
and  with  respect  to  it  he  has  ample  power.  The  title  to  all  the 
personal  property  being  in  the  executor  or  administrator,  a  legatee 
or  distributee  has  no  right  to  his  share  of  the  personal  estate  un- 
til the  executor  or  administrator  assents  thereto:  Sneed  v.  Hooper, 
Cooke,  200,  5  Am.  Dec.  691;  Refeld  v.  Bellette,  14  Ark.  148;  Suggs 
V.  Sapp,  20  Ga.  100;  Hudson  v.  Reeve,  1  Barb.  89;  Smith  v.  Townes, 
4  Munf.  191.  The  executor  has  full  power  to  assent  to  legacies 
whenever  he  sees  fit.  He  may  even  do  so  before  the  probate  of 
the  will:  Gordon  v.  Woods,  4  Bibb,  476;  Aleck  v.  Tevis,  4  Dana, 
242;  or  before  the  debts  of  the  estate  have  been  paid:  Edney  v. 
Bryson,  2  Jones,  365;  Thompson  v.  Schmidt,  3  Hill  (S.  0.),  156. 
And  while  he  has  power  to  assent  to  and  pay  legacies  prior  to  the 
payment  of  debts,  by  so  doing  he  will  render  himself  liable  to 
creditors  for  the  payment  of  their  debts  if  the  assets  of  the  estate 
prove  insufficient.  His  first  duty  is  toward  the  creditors;  indeed, 
the  payment  of  debts  was  at  one  time  his  chief  function.  This 
duty  he  should  perform  before  legacies  are  paid,  and  a  failure  to  do 
so  renders  him  personally  liable  for  the  debts  which  remain  unpaid: 
Mcintosh  v.  Hambleton,  35  Ga.  94,  89  Am.  Dec.  276;  Thrash  v. 
Sum  wait,  5  Ala.  13;  Johnson  v.  Fuguay,  1  Dana,  514;  North  v. 
Priest,  81  Mo.  561;  McKinder  v.  Littlejohn,  1  Ired.  66;  Thomas  >. 
Riegel,  5  Rawle,  266.  The  premature  assent  of  an  executor  to  a 
legacy  Is  at  his  own  risk,  and  renders  him  liable  to  creditors  as 
for  a  devastavit:  Handly  v.  Heflin,  84  Ala.  600. 

In  England,  If  an  executor  paid  legacies  before  the  debts  of  the 
estate  were  satisfied,  It  was  an  admission  on  his  part  that  he  had 
sufficient  assets  with  which  to  pay  debts,  and  if  subsequently  the 
assets  failed  to  prove  sufficient,  he  could  nevertheless  not  recover 
from  the  legatee  any  part  of  the  share  paid  him:  Orr  v.  Kaines, 
2  Ves.  394;  D.nvis  v.  Newman,  2  Rob.  (Va.)  664,  40  Am.  Dec.  764. 
But  if  the  executor  had  no  notice  of  a  debt  and  was  subsequently 
required  to  pay  it,  he  might  recover  from  the  legatee  his  proportion 
of  the  amount  of  the  debt:  Whittaker  v.  Kershaw,  L.  R.  45  Oh.  D. 
S20.  This  soems  to  have  been  the  only  case  in  which  an  executor 
could  recover  from  a  legatee  the  amount  which  he  had  voluntarily 
paid  him:  McEndree  v.  Morgan,  31  W.  Va.  521.  To  some  extent 
this  rule  has  been  adopted  in  some  jurisdictions  In  this  countrjt 
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but  its  severity  has  been  relaxed  to  some  extent  Thus,  if  the 
assets  prove  insufficient  to  pay  the  debts  and  the  executor  is  com- 
pelled by  creditors  to  satisfy  them,  it  is  probable  that  in  this 
country  he  would  be  subrogated  to  the  rights  of  the  creditors  as 
against  the  legatees,  and  might  compel  such  legatees  to  refund. 
But  in  such  case  the  executor  must  be  free  from  misconduct:  Davi* 
V.  Newman,  2  Rob.  (Va.)  6G4,  40  Am.  Dec.  764.  To  what  extent 
the  rule  has  been  relaxed  is  well  stated  by  the  headnote  in  Mc- 
Endree  v.  Morgan,  31  W.  Va.  521:  "The  rule  which  refuses  an 
executor  the  right  to  recover  back  from  a  legatee  an  excess  of 
advancement  beyond  his  ratable  proportion,  which  he  may  have 
paid  him,  is  not  inflexible,  even  when  the  deficiency  in  the  assets 
was  not  created  by  the  subsequent  appearance  of  debts.  But  after 
such  voluntary  payment  under  such  circumstances  the  executor 
will  have  to  make  out  a  very  strong  case  to  rebut  the  almost  con- 
clusive presumption  that  he  had  a  sutRciency  of  assets  to  justify 
the  payment  of  the  legacy,  which  arises  from  the  mere*  fact  that 
lie  has  paid  it  without  taking  a  refunding  bond.  It  will  not  be 
sufficient  in  such  case,  in  order  to  rebut  such  presumption,  for  the 
executor  to  show  that  he  acted  bona  fide  and  with  honest  inten- 
tions; but  he  must  show,  further,  that-  he  acted  in  paying  the 
legacy  with  prudence  and  caution  under  existing  circumstances." 
It  seems  that  at  least  in  two  jurisdictions  the  English  common- 
law  rule  prevails  that  where  there  are  no  debts,  and  the  estate 
turns  out  to  be  inadequate  to  pay  legacies,  the  executor  cannot 
compel  those  legatees  who  have  been  paid  in  full  to  refund  any 
portion  of  their  share:  Davis  v.  Newman,  2  Bob.  (Va.)  664,  40  Am. 
Dec.  7G4;  Anderson  v.  Piercy,  20  W.  Va.  2S2. 

But  it  may  be  said  that  generally,  in  this  country,  the  rule  pre- 
vails that  where  an  executor  has  paid  a  legacy  under  some  mis- 
take of  fact,  it  may  be  recovered  by  him:  Wolf  v.  Beaird,  123 
111.  585,  5  Am.  St.  Rep.  565;  Stokes  v.  Goodykoontz,  126  Ind.  535; 
Rogers  V.  Weaver,  5  Ohio,  536.  See,  also,  Northrop  v.  Graves, 
19  Conn.  548,  50  Am.  Dee.  204.  Where  the  distribution  is  made 
before  debts  have  been  paid,  without  a  full  knowledge  of  the  con- 
dition of  the  estate,  and  with  the  consent  and  full  knowledge  of 
the  distributees,  and  for  their  accommodation,  the  executor  can 
i-ecover  any  excess  needed  for  the  subsequent  payment  of  debts; 
Alexander  v.  Fisher,  18  Ala.  374.  In  order  to  recover,  however,  an 
executor  must  show  himself  to  be  free  from  neglect:  Donnell  v. 
Cooke,  63.  N.  C.  227.  And  if  the  deficiency  of  assets  has  been  oc- 
casioned by  the  waste  of  the  executor,  the  legatee  is  not  required 
to  refund  for  the  benefit  of  a  colegatee,  but  it  seems  that  he  will 
still  be  obliged  to  as  against  a  creditor:  Lupton  v.  Lupton,  2  Johns. 
Ch.  614. 

If  a  legatee  Is  also  a  debtor  of  the  estate,  the  executor  may  re- 
tain the  amount  of  the  debt  out  of  the  legacy:  Nelson  v.  Murfee, 
69  Ala.  508;  Close  v.  Van  Husen,  19  Barb.  505;  Blackler  v.  Boottj 
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114  Mass.  24;  Earnest  v.  Earnest,  5  Rawle,  213;  Webb  v.  Fuller, 
85  Me.  443.  But  he  cannot  retain  out  of  a  legacy  the  amount 
of  an  indebtedness  due  to  him  personally:  McLaughlin  v.  Barnes, 
12  Wash.  373;  Kidd  v.  Porter,  13  Ala.  91;  Bondurant  v.  Thompson, 
15  Ala.  202.  See,  however.  Hooper  v.  Hooper,  32  W.  Va.  526,  at 
page  543. 


PHINIZY  V.  GUERNSEY. 
[Ill  Georgia,  346.] 

VENDOR  AND  PURCHASER— LOSS  BY  FIRE.— When  a 
binding  agreement  is  entered  into  to  sell  land,  and  the  improvements 
thereon  were  destroyed  by  fire  before  the  vendor  was  in  a  condi- 
tion to  convey  and  before  the  vendee  had  gone  into  possession, 
the  loss  falls  upon  the  vendor  and  not  on  the  purchaser. 

INSURANCE  MONEY— WHO  ENTITLED  TO— VENDOR 
AND  PURCHASER.— Where,  as  between  a  vendor  and  vendee  of 
real  estate,  the  improvements  on  which  are  destroyed  by  fire,  the 
loss  falls  upon  the  vendor,  he  is  entitled  to  collect  and  hold  the 
money  due  on  insurance  policies  issued  on  the  property. 

VENDOR  AND  PURCHASER— SPECIFIC  PERFORMANCE 
BY  VENDOR.— Where  property  which  is  the  subject  of  a  contract 
of  sale  has  been  substantially  damaged  or  materially  changed  be- 
tween the  date  of  the  contract  and  the  time  when  the  vendor 
offers  to  convey,  the  courts  will  not  decree  a  specific  performance 
of  the  contract  at  the  instance  of  the  vendor. 

VENDOR  AND  PURCHASER— SPECIFIC  PERFORMANCE 
BY  VENDEE.—When  there  has  been  a  binding  agreement  to  sell 
improved  real  estate,  and  before  the  property  is  conveyed  the  im- 
provements thereon  are  destroyed  by  tire  without  the  vendor's 
fault,  a  court  of  equity  will,  at  the  instance  of  the  vendee,  compel 
a  specific  performance  of  the  contract,  and  will  allow  an  abatement 
of  the  purchase  price  in  such  an  amount  as  is  just  and  reasonable 
in  view  of  the  changed  condition  of  the  property. 

VENDOR  AND  PURCHASER— SPECIFIC  PERFORMANCE 
—ABATEMENT  IN  PRICE— HOW  DETERMINED.- In  a  suit  by 
a  vendee  for  specific  performance,  where  the  improvements  on  the 
property  have  been  destroyed  by  fire,  the  amount  which  the 
vendee  should  pay  is  determined  by  first  ascertaining  the  marliet 
value  at  the  date  of  the  contract  of  the  property  both  with  and 
without  improvements.  If  the  value  of  the  improved  lot  is  greater 
than  the  contract  price,  the  difference  between  these  two  sums 
represents  the  vendee's  profit,  which  amount  deducted  from  the 
value  of  the  lot  unimproved  will  be  the  amount  the  vendee  is  re- 
quired to  pay.  If  the  value  of  the  improved  lot  is  less  than  the 
contract  price,  the  difference  represents  the  vendee's  loss,  which 
amount  added  to  the  value  of  the  lot  unimproved  is  the  amount 
the  vendee  is  required  to  pay. 

Joseph  R.  Lamar,  for  the  plaintiff. 

Joseph  B.  &  Bryan  Gumming,  for  the  defendants. 
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**''  COBB,  J.  This  was  an  action  brought  for  the  purpose  of 
compelling  the  specific  performance  of  a  contract  for  the  sale 
of  land.  According  to  the  allegations  of  the  petition,  the  de- 
fendants, who  were  the  owners  of  a  city  lot  upon  which  was 
situated  a  building,  entered  into  a  written  agreement  to  sell 
the  same  to  the  plaintiff  for  the  sum  of  sixteen  thousand  dol- 
lars, of  which  five  dollars  was  paid  when  the  writing  was  signed 
and  the  balance  was  to  be  paid  when  the  vendee  should  satisfy 
himself  that  the  vendors'  title  to  the  property  was  good.  The 
plaintiff  had  agreed  to  take  the  property,  but,  though  it  is 
not  affirmatively  stated  in  the  petition,  it  is  clearly  inferable 
therefrom  that  he  never  entered  into  possession.  The  written 
agreement  to  sell  the  property  was  signed  on  January  28,  1899. 
A  conveyance  of  the  property  was  delayed  while  the  plaintiff 
was  investigating  the  title,  and  after  this  investigation  a  fur- 
ther delay  was  occasioned  by  the  fact  that  the  defendants  could 
not  have  canceled  a  security  deed  which  they  had  given  to  the 
property,  for  the  reason  that  the  holder  thereof  refused  to 
cancel  the  same  until  his  bond  for  titles  was  surrendered,  and 
that  paper  had  been  lost  by  the  defendants.  Pending  this  de- 
lay, on  June  8,  1899,  the  building  on  the  bargained  premises 
was  destroyed  by  fire  through  no  fault  of  the  defendants.  There 
were  at  the  date  of  the  fire  in  full  force  policies  of  fire  insur- 
ance for  amounts  aggregating  the  sum  of  ten  thousand  dol- 
lars. The  plaintiff  avers  his  desire  to  comply  with  the  con- 
tract of  sale,  so  far  as  it  is  possible  in  the  changed  condition 
of  affairs  to  carry  the  same  into  effect.  He  alleges  that  he  is 
willing  to  take  the  land  and  that  the  amount  to  be  paid  by  him 
should  be  ascertained  by  the  application  of  equitable  principles. 
There  was  no  agreement  between  the  parties  with  reference 
to  the  ownership  of  the  policies  of  insurance  ***  prior  to  the 
actual  conveyance  of  the  property,  though  it  was  agreed  that 
when  the  property  was  conveyed  in  accordance  with  the  terms 
of  the  contract  the  policies  of  insurance  should  be  assigned  to 
the  plaintiff.  The  prayers  of  the  petition  were,  that  the  de- 
fendants be  decreed  to  make  to  plaintiff  a  conveyance  of  the 
land  imder  the  terms  set  forth  in  the  contract  of  sale,  the 
court  to  make  an  abatement  in  the  purchase  price  to  the  extent 
of  the  value  of  the  improvements  destroyed  by  fire,  and  for 
general  relief.  By  amendment  prayers  were  added  that,  in  the 
event  the  court  should  be  of  the  opinion  that  the  plaintiff  is 
not  entitled  to  an  abatement  of  the  purchase  money  by  reason 
of  the  destruction  of  the  improvements,  a  decree  should  be  en- 
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tered  that  upon  payment  of  the  purchase  money  the  defend- 
ants should  be  required  to  make  to  the  plaintiff  a  deed  to  th©' 
land  and  turn  over  to  him  the  insurance  money  collected. 
There  was  a  demurrer  to  the  petition,  on  the  ground  that  the 
facts  set  forth  did  not  entitle  the  plaintiff  to  the  relief  prayed, 
and  that,  on  account  of  the  changed  condition  in  affairs,  a 
specific  performance  of  the  contract  was  impracticable.  The 
court  sustained  the  demurrer  and  dismissed  the  petition,  and 
to  this  ruling  the  plaintiff  excepted. 

1.  "When  a  binding  agreement  is  entered  into  to  sell  land, 
equity  regards  the  vendor  as  a  trustee  of  the  legal  title  for  the 
benefit  of  the  vendee,  while  the  latter  is  looked  upon  as  a  trus- 
tee of  the  purchase  money  for  the  benefit  of  the  former": 
Bispham's  Equity,  6th  ed.,  sec.  364.  This  rule,  however,  is 
not  applicable  unless  there  is  an  ability  as  well  as  a  willing- 
ness on  the  part  of  the  vendor  to  convey,  the  purchaser  not 
being  considered  as  the  owner  from  the  date  of  the  contract 
unless  the  vendor  is  prepared  to  convey  a  clear  title  and  is  not 
in  default:  1  Warvelle  on  Vendors,  195.  In  the  case  of  Mackey 
V.  Bowles,  98  Ga.  730,  it  was  held  that  if,  after  the  parties  had 
entered  into  a  binding  executory  contract  to  sell,  the  property 
was  damaged  before  the  vendor  was  in  a  condition  to  convey, 
the  loss  fell  upon  the  vendor  and  not  on  the  purchaser.  The 
loss  in  that  case  arose  out  of  the  destruction  by  fire  of  the  build- 
ing situated  upon  the  land  which  was  the  subject  matter  of 
the  sale:  See,  also,  in  this  connection,  Kinney  v.  Hickox,  24  Neb. 
167;  Thompson  v.  Gould,  20  Pick.  134.  Applying  the  prin- 
ciples above  *^  stated  to  the  present  case,  as  the  vendee  had: 
not  gone  into  possession  before  the  fire,  and  the  vendors  werer 
not,  prior  to  that  occurrence,  in  a  position  where  they  could 
make  to  the  vendee  an  unencumbered  title  to  the  property,  they 
were  the  owners  of  the  property  at  the  date  the  fire  occurred, 
and  the  loss  resulting  therefrom  must  fall  upon  them.  If  the 
contract  has  been  so  far  completed  that  the  vendee  is  to  be 
treated  as  the  owner  of  the  premises,  then  the  loss  falls  upon 
him,  as  was  the  case  in  Paine  v.  Meller,  6  Ves.  Jr.  349,  where 
it  was  held  that  when  there  was  a  contract  for  the  sale  of 
houses,  which  on  account  of  defects  in  the  title  could  not  be 
completed,  the  treaty,  however,  proceeding  upon  a  proposal 
to  waive  the  objections  upon  certain  terms,  and  the  houses 
were  burned  before  the  conveyance,  the  purchaser  was  bound 
if  he  accepted  the  title;  and  the  fact  that  the  vendor  allowed 
insurance  on  the  houses  to  expire  on  the  day  on  which  the  con- 
Am.  St  Rn>..  Vol.  LXXVin— 14 
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tract  was  originally  to  have  been  completed,  without  notice  to 
•the  vendee,  made  no  difference. 

2.  The  next  question  to  be  determined  is.  Who  was  entitled 
to  collect  the  insurance?  As  has  been  seen,  the  loss  occasioned 
by  the  fire  fell  upon  the  vendors,  and  it  would  seem  that  the 
indemnity  against  loss  should  belong  to  them.  This  is,  we  be- 
lieve, the  rule  in  such  cases.  If  the  contract  of  sale  had  been 
so  far  completed  that  the  vendors  would  have  held  the  legal 
title  as  trustees  for  the  vendee,  then  they  would  likewise  have 
held  title  t-o  the  policies  in  the  same  capacity.  But  as  they 
were  the  owners  of  the  property  to  the  extent  that  the  loss  oc- 
casioned by  the  fire  fell  upon  them,  they  will  also  be  treated  as 
owners  of  the  property  so  far  as  the  right  to  the  insurance  on 
the  building  is  concerned.  In  Poole  v.  Adams,  33  L.  J.,  N.  S., 
639,  it  was  held  that  a  purchaser  of  property  insured,  which 
was  destroyed  by  fire,  does  not,  by  the  mere  fact  of  purchase, 
acquire  a  right  to  the  insurance  money.  It  has  been  held  in 
some  cases  that  where  a  contract  of  sale  is  so  far  completed  that 
the  vendor  is  to  be  treated  as  the  trustee  of  the  vendee,  the 
vendor  would  also  hold  in  trust  for  the  vendee  a  policy  of  in- 
surance which  was  on  the  property  at  the  time  the  contract  was 
made;  and  that  if  a  loss  by  fire  occurred  between  the  date  of  the 
contract  and  the  time  fixed  for  the  delivery  of  the  deed,  the 
vendor  would  be  compelled  to  account  to  the  vendee  for  the 
insurance  ^^^  money  collected  on  the  policy,  as  he  was  in  equity 
the  owner  of  the  property  at  the  time  of  the  fire  and  the  loss 
fell  upon  him:  Eeed  v.  Lukens,  44  Pa.  St.  200,  84  Am.  Dec. 
425.  See,  also.  Insurance  Co.  v.  Updegraff,  21  Pa.  St.  513; 
Williams  v.  Lilley^  67  Conn.  50;  Grange  Mill  Co.  v.  Western 
Assur.  Co.,  118  111.  396.  The  rule  is  thus  stated  by  the 
supreme  court  of  Ohio  in  Gilbert  v.  Port,  28  Ohio  St.  276  (8): 
"As  between  vendor  and  vendee,  under  a  valid  and  subsisting 
contract  of  sale  of  real  estate,  covered  by  a  policy  of  insurance, 
where  a  loss  insured  against  occurs  after  the  date  of  the  con- 
tract and  before  conveyance,  the  true  test  for  determining  to 
whom  the  money  recovered  on  the  policy  belongs,  in  the  ab- 
sence of  Blipulations  governing,  is  to  determine  who  was  the 
owner  and  which  party  actually  sustained  the  loss."  As  in 
the  present  case  the  loss  fell  upon  the  vendors,  they  were  en- 
titled to  collect  and  hold  the  money  due  by  the  insurance  com- 
panies on  the  policies  issued  on  the  property. 

3.  When  there  has  been  a  binding  agreement  to  sell  improved 
real  estate,  and  before  the  property  is  conveyed  the  improve- 
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ments  upon  the  property  are  destroyed  by  fire  without  the  fault 
of  the  vendor,  will  a  court  of  equity  compel  at  the  instance  of 
the  vendee  a  specific  performance  of  the  contract?  Section 
4041  of  the  Civil  Code  declares:  "The  vendor  seeking  specific 
performance  must  show  an  ability  to  comply  substantially  with 
his  contract  in  every  part,  and  as  to  all  the  property;  but  a 
want  of  title,  or  other  inability  as  to  part,  will  not  be  a  good 
answer  to  the  vendee  seeking  performance,  who  is  willing  to 
accept  title  to  the  part,  receiving  compensation  for  the  other. 
If  the  defects  in  the  vendor's  title  be  trifling,  or  comparatively 
small,  equity  will  decree  at  his  instance  granting  compensation 
for  such  defects."  The  section  quoted  is  but  a  codification  of 
the  general  rules  recognized  by  courts  of  equity  in  reference  to 
applications  for  the  specific  performance  of  contracts.  "It  is 
settled  that  immaterial  deficiencies  will  not  deprive  the  vendor 
of  his  right  to  have  the  contract  performed  as  against  the  ven- 
dee, provided  that  the  deficiencies  are  such  as  may  be  com- 
pensated in  money.  Under  such  circumstances  the  vendee  may 
be  compelled  to  take  the  property,  and  a  suitable  deduction  will 
be  made  in  the  price.  But  if  the  deficiencies  are  material  and 
"^^  important,  the  vendee  will  not  be  compelled  to  take  the 
property.  He  is  entitled  to  have  what  he  bargained  for;  and  it 
would,  obviously,  be  extremely  unjust  to  force  anything  upon 
him  which  he  had  not  designed  or  contracted  to  buy.  If  there 
is  a  failure  in  that  which  is  an  inducement  to  the  purchase,  he 
will  not  be  compelled  to  take":  Bispham's  Equity,  sec.  389.  In 
Gould  V.  Murch,  70  Me.  288,  35  Am.  Eep.  325,  it  was  held: 
When  the  owner  of  land  with  a  building  thereon  agrees  to  con- 
vey it  at  a  future  day  on  payment  of  the  purchase  money,  and 
before  payment  and  conveyance  the  building  is  destroyed  by 
fire  without  the  fault  of  either  party,  the  loss  must  fall  upon 
the  vendor;  and  if  the  building  formed  a  material  part  of  the 
value  of  the  premises,  the  vendee  cannot  be  compelled  to  take 
a  deed  to  the  land  done  and  pay  the  purchase  money:  See,  also. 
Smith  v.  Cansler,  83  Ky.  367;  Wells  v.  Calnan,  107  Mass.  514, 
9  Am.  Rep.  65;  Powell  v.  Dayton  etc.  R.  R.  Co.,  12  Or.  488; 
Kinney  v.  Hickox,  24  Neb.  167;  Huguenin  v.  Courtenay,  21 
S.  C.  403,  63  Am.  Rep.  688.  It  may  be  stated  as  a  general 
rule  that  where  property  which  is  the  subject  of  a  contract  of 
sale  has  been  substantially  damaged  or  materially  changed  be- 
tween the  date  of  the  contract  of  sale  and  the  time  when  the 
vendor  offers  to  convey,  the  courts  will  not  decree  a  specific  per- 
formance of  the  contract  at  the  instance  of  the  vendor.     The 
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reason  for  this  is  apparent.     The  vendor  has  no  right  to  force 
upon  the  vendee  something  which  he  has  not  agreed  to  buy. 

The  rule  is  different,  however,  wlien  the  application  for  spe- 
cific performance  comes  from  the  vendee.  There  is  a  manifest 
reason  for  this  difference.  The  vendee  has  a  right,  if  he  sees 
proper  to  do  so,  to  accept  less  than  he  bargained  for,  and  com- 
pensation for  the  loss  of  that  which  he  does  not  obtain.  If  for 
any  reason  the  vendor  cannot  convey  to  the  vendee  substan- 
tially what  the  contract  calls  for,  of  course  a  specific  perform- 
ance of  the  contract  according  to  its  terms  is  impossible.  Such 
obstacles  to  a  specific  performance  may  arise  from  a  defect  in 
the  title  to  some  portion  of  the  premises  bargained  for,  or  from 
the  fact  that  the  interest  of  the  vendor  is  different  from  that  de- 
scribed in  the  contract,  or  the  property  may  be  subject  to  liens 
or  encumbrances,  or,  if  the  subject  of  the  contract  is  land,  it 
may  be  deficient  in  quantity  or  quality  or  value.  "In  such  a 
*^^  case,  there  are  only  three  possible  alternatives  for  a  court  of 
equity  to  pursue — either  to  refuse  its  remedy  entirely;  or  to  en- 
force the  contract  without  any  regard  to  the  partial  failure, 
compelling  the  purchaser  to  take  what  there  is  to  give  and  to 
pay  the  full  price  as  agreed;  or  to  decree  a  conveyance  of 
the  vendor's  actual  interest,  and  allow  to  the  vendee  a  pecu- 
niary compensation  or  abatement  from  the  price,  proportioned 
to  the  amount  and  value  of  the  defect  in  title  or  deficiency 
in  the  subject  matter";  Pomeroy  on  Specific  Performance  of 
Contracts,  sec.  434.  In  the  same  connection  the  author  just 
quoted  says  that  the  first  alternative  might  often  contravene 
the  wishes  and  interests  of  both  parties,  and  cannot,  there- 
fore, be  taken  as  the  universal  rule;  that  the  second  one  would 
be  extremely  unjust  and  inequitable,  though  it  is  occasionally 
resorted  to  when  the  vendee  is  not  in  a  situation  which  en- 
titles him  to  favorable  consideration;  that  the  third  is  based 
upon  equitable  principles,  it  endeavors  to  preserve  the  rights 
of  both  parties,  and  is  therefore  constantly  resorted  to  and  ap- 
plied by  courts  of  equity  in  aid  of  a  vendee  and  sometimes,  al- 
though under  more  and  greater  restrictions,  in  aid  of  the  vendor; 
but  that  there  are  circumstances  under  which  even  a  vendee 
is  not  allowed  to  avail  himself  of  the  doctrine.  In  section 
435  the  same  author  says:  "If  the  purchaser  is  willing  and  de- 
sirous to  take  the  partial  interest  which  the  vendor  can  con- 
vey, and  especially  if  he  is  the  party  calling  upon  the  court 
for  relief,  there  can  be  but  little  difficulty  in  granting  him 
the  remedy  of  performance,  with  a  reasonable  compensation 
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for  the  defects."  Mr.  Bispham,  in  Ms  work  on  tlie  Principles 
of  Equity,  thns  states,  the  rule:  "It  may  sometimes  happen 
that  defects  exist  which  render  the  properi;y  less  valuable  than 
the  contract  price;  but  which,  nevertheless,  may  not  be  of  so 
vital  a  character  as  to  induce  the  purchaser  entirely  to  throw 
up  his  bargain.  In  such  a  case  the  equity  of  specific  perform- 
ance with  compensation  comes  into  play  for  the  benefit  of  the 
vendee.  He  is  entitled  to  have  the  agreement  carried  out, 
and  yet  at  the  same  time  to  have  an  abatement  or  allowance 
made  by  reason  of  the  defects":  Bispham's  Equity,  sec.  390. 
See,  also.  Fry  on  Specific  Performance  of  Contracts,  3d  ed., 
sees.  1222,  1223;  2  Story's  Equity  Jurisprudence,  13th  ed., 
sec.  779;  2  Sutherland  on  Damages,  2d  ed.,  sec.  589,  p.  1311; 
2  Beach's  Modern  Equity.  ^^^  Jurisprudence,  sees.  624,  627; 
22  Am.  &  Eng.  Ency.  of  taw,  1st  ed.,  942,  943;  Harbers  v. 
Gadsden,  6  Rich.  Eq.  284,  62  Am.  Dec.  390. 

The  text-books  and  cases  cited  show  that  the  doctrine  of 
Bpecific  performance  with  compensation  for  defects,  when  the 
vendor  cannot  convey  exactly  what  his  contract  calls  for,  is 
thoroughly  established,  and  it  is  in  rare  cases  where  the  court 
wiU  refuse  such  relief  at  the  instance  of  the  vendee.  It  is  true 
that  in  nearly,  if  not  all,  of  the  cases  the  inability  on  the  part 
of  the  vendor  to  convey  what  the  contract  called  for  arose  from 
some  fact  which  was  in  existence  at  the  time  the  contract  of 
sale  was  made,  such  as  defects  in  the  title  to  a  part  of  the  prem- 
ises, deficiency  in  quantity  or  quality  or  value  of  the  property 
which  was  the  subject  matter  of  the  contract,  and  the  like. 
There  does  not  seem,  however,  to  be  any  good  reason  why  the 
principle  should  not  be  applicable  where  the  inability  of  the 
vendor  to  convey  a  part  of  that  which  his  contract  stipulated 
for  arose,  subsequently  to  the  making  of  the  contract,  out  of 
gome  transaction  in  which  the  vendee  was  not  involved;  and 
the  fact  that  the  vendor  was  himself  without  fault  would  not 
seem  to  be  an  obstacle  which  woidd  prevent  the  application  of 
the  rule.  Requiring  a  vendor  to  pay  damages  to  his  vendee 
for  a  failure  to  convey  property  which,  subsequently  to  the 
execution  of  the  contract  of  sale,  was  destroyed  by  fire,  is  no 
greater  hardship  than  requiring  a  vendor  to  pay  damages  on 
account  of  his  having  ignorantly,  though  honestly,  and  after 
the  exercise  of  all  possible  diligence,  bargained  away  something 
which  he  did  not  own  but  which  he  believed  was  his  own. 
That  he  would  be  required  to  pay  damages  in  the  latter  case 
no  one  will  doubt;  that  he  should  be  in  the  former  case  ought 
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not,  it  would  seem,  to  be  questioned  upon  principle.  In  Lom- 
bard V.  Chicago  Sinai  Congregation,  64  111.  477,  whicli  was  a 
case  of  an  executory  contract  for  the  sale  of  real  estate,  where 
the  vendor  was  to  furnish  an  abstract  of  title,  and,  if  not  sat- 
isfactory, he  was  to  have  the  option  of  perfecting  the  title,  or 
annulling  the  contract  and  returning  the  money  paid,  and  the 
abstract  failed  to  show  title,  and  the  vendor  failed  to  exercise  his 
op f  ion,  after  notice  to  do  so,  until  after  buildings  thereon 
we^c  destroyed  by  fire,  the  vendor  still  remaining  in. posses- 
sion, it  was  held,  on  a  bill  by  the  vendee  for  the  specific  per- 
formance of  the  contract  as  to  the  ^^  land  and  compensa- 
tion for  the  buildings  and  property  destroyed,  that  the  contract 
was  not  so  complete  as  to  make  the  land  the  property  of  the 
vendee,  so  as  to  throw  upon  him  the  loss  of  the  buildings,  and 
that,  upon  specific  performance  being  ordered,  the  vendee  was 
entitled  to  compensation  for  the  loss,  to  be  deducted  from  the 
purchase  money;  and  that  the  vendor  was  entitled  to  interest 
on  the  unpaid  purchase  money  only  from  the  time  a  good  title 
to  the  property  was  shown,  the  vendor  being  entitled  to  the 
rents  and  profits  up  to  such  time.  The  case  just  referred  to 
is  the  only  one  which  has  been  called  to  our  attention  which 
is  at  all  similar  to  the  present  case.  Upon  principle,  however, 
we  have  no  hesitancy  in  holding  that  the  vendee  in  a  case  like 
the  present  is  entitled  to  have  a  conveyance  made  to  him  of 
the  land  and  compensation  for  the  loss  of  the  building,  provided 
the  loss  thus  sustained  is  capable  of  computation.  If  the  plain- 
tiff sustains  his  allegations,  a  decree  should  be  entered  that  the 
defendants  convey  to  him  the  land  which  was  the  subject  matter 
of  the  contract,  and  that  the  purchase  price  be  abated  in  such  an 
amount  as  is  just  and  reasonable  in  view  of  the  changed  condi- 
tion of  the  property. 

4.  If  the  difference  in  value  between  the  interest  contracted 
for  and  the  interest  that  can  be  conveyed  is  incapable  of  compu- 
tation, of  course  the  court  will  not  undertake  to  enter  a  decree 
for  specific  performance  with  compensation  for  defects.  But, 
as  has  been  said,  in  the  light  of  many  adjudicated  cases,  "it  is 
conceived  that  the  court  will  seldom  now  consider  a  difficulty 
of  this  kind  insuperable":  Fry  on  Specific  Performance  of  Con- 
tracts, sec.  1240.  We  do  not  think  the  present  case  falls  within 
the  rule  above  referred  to,  as  it  seems  to  us  that  the  amount 
which  should  be  allowed  to  the  plaintiff  as  compensation  for  the 
loss  sustained  by  him  in  not  obtaining  a  conveyance  of  the  land 
with  the  building  on  it  can  be  made  the  subject  of  exact  com- 
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pntation.  Let  it  be  kept  in  mind  that  the  plaintiff  is  entitled 
to  be  placed,  so  far  as  property  and  money  will  place  him,  in 
exactly  the  same  position  that  he  was  in  on  the  day  that  the 
contract  of  sale  was  entered  into.  If  on  that  day  the  property 
was  worth  more  than  he  agreed  to  pay  for  it,  he  is  entitled  to 
the  profit  on  his  bargain.  If,  on  the  other  hand,  the  property 
was  worth  less  than  he  agreed  to  pay  for  it,  he  must  suffer  the 
loss.  Let  ^^  it  be  ascertained  what  was  the  market  value  of 
the  property  with  the  building  on  it  on  the  day  that  the  contract 
was  entered  into.  Let  it  also  be  ascertained  what  was  the  mar- 
ket value  of  the  lot,  without  regard  to  the  building,  on  that 
day.  If  the  market  value  of  the  improved  lot  was  more  than 
the  contract  price,  the  difference  between  these  two  sums  would 
be  the  profit  that  the  plaintiff  would  have  realized  on  his  bar- 
gain. Deduct  the  amount  of  profit  from  the  market  value  of 
the  lot  alone,  and  the  sum  remaining  will  be  the  amount  which 
the  plaintiff  should  be  required  to  pay.  If  the  market  value 
of  the  property  and  the  contract  price  are  the  same,  then  the 
plaintiff  should  be  required  to  pay  a  sum  which  would  equal 
the  market  value  of  the  lot  without  the  building.  If  the  market 
value  of  the  whole  property  was  less  than  the  contract  price, 
then  the  plaintiff  should  be  required  to  pay  the  market  value 
of  the  lot  without  the  building,  and  in  addition  to  this  the 
difference  between  the  market  value  of  the  lot  and  building 
and  the  contract  price,  provided  that  in  no  event  should  the 
plaintiff  be  required  to  pay  more  than  sixteen  thousand  dollars. 
While  we  find  no  rule  for  computing  the  amount  of  compensa- 
tion in  such  cases,  we  think  the  above  rules  are  in  accordance 
with  equitable  principles  and  are  deducible  from  the  general 
rules  which  seem  to  have  been  recognized  by  the  courts  and  text- 
writers:  See,  in  this  connection,  Smith  v.  Kirkpatrick,  79  Ga. 
410;  2  Sutherland  on  Damages,  2d  ed.,  1311,  1312;  2  Beach's 
Modern  Equity  Jurisprudence,  sec.  629;Wilcoxon  v.  Calloway,  67 
N".  C.  463;  Fry  on  Specific  Performance  of  Contracts,  sec.  1239. 
The  prayers  of  the  petition  were  broad  enough  to  authorize  re- 
lief along  the  lines  above  indicated.  The  court  erred  in  sus- 
taining the  demurrer,  and  the  case  should  be  tried  in  the  light 
of  what  is  here  laid  down. 
Judgment  reversed. 

All  the  justices  concurring. 


INSURANCE,  FIRE— IF  A  VENDOR  has  entered  Into  an  agree- 
ment  for  the  sale  of  insured  property,  but  has  not  made  a  convey- 
ance nor  received  the  purchase  money,  his  interest  in  the  property 
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and  In  the  policy  of  insurance  is  not  thereby  parted  with  so  as 
to  bar  his  right  of  action  on  the  happening  of  a  loss:  See  the 
monographic  note  to  Reed  v.  Luliens,  84  Am.  Dec.  420. 

SPECIFIC  PERFORMANCE.— A  VENDEE  IS  ENTITLED  to 
cpecific  performance  with  an  abatement  in  price,  if  the  vendor,  in 
the  agreement,  misdescribes  the  land  as  to  quality:  Harbers  v.  Gads- 
-den,  6  Rich.  Eq.  284,  62  Am.  Dec.  390;  or  as  to  quantity:  Walling  v. 
Kinnard,  10  Tex,  508,  60  Am.  Dec.  216. 

SPECIFIC  PERFORMANCE.— A  VENDOR  IS  NOT  ENTITLED 
to  specific  performance  if,  before  the  time  for  conveyance,  the 
subject  matter  of  the  contract  of  sale  is  in  part  destroyed:  Huguenln 
V.  Courtenay,  21  S.  O.  403,  53  Am.  Rep.  688. 


SOUTHERN"  FIRE  INSURANCE  COMPANY  T.  KNIGHT. 
[Ill  Georgia,  622.] 

INSURANUB  —  PROOFS  OF  LOSS  —  FORFEITURE  OF 
POLICY.— Under  an  insurance  policy  which  provides  that  proofs 
■of  loss  shall  be  furnished  within  sixty  days,  but  the  furnishing  of 
the  proofs  within  such  time  is  not  made  a  condition  precedent  to 
recovery,  the  failure  so  to  do  will  operate  simply  to  postpone  the 
right  of  the  insured  to  bring  a  suit  until  after  he  has  furnished  the 
proofs  of  loss  required  by  the  policy. 

INSURANCE— PROOFS  OF  LOSS-TIME  OF  FURNISH- 
ING.—Where  an  insurance  policy  stipulates  that  the  loss  shall  not 
become  payable  until  sixty  days  after  the  proofs  of  loss  have  been 
furnished,  and  requires  also  that  any  suit  on  the  policy  must  be 
■commenced  within  twelve  months  after  the  fire,  the  insured  must 
«ubmit  his  proofs  of  loss  In  time  for  sixty  days  to  elapse  between 
the  time  when  they  were  furnished  and  the  expiration  of  the 
twelve  months'  limitation. 

INSURANCE  —  IRON-SAFE  CLAUSE.—  INVOICES  OP 
GOODS  PURCHASED,  covering  every  article  embraced  within  a 
Btock  of  merchandise  on  a  given  day.  Is  not  an  Inventory  of  such 
stock  Avithin  the  meaning  of  an  "iron-safe  clause,"  which  requires 
the  insured  to  take  a  complete  itemized  inventory  of  stock  on  hand 
at  least  once  in  each  calendar  year. 

INSURANCE— DIFFERENT  CLASSES  OF  PROPERTY- 
ENTIRE  CONTRACT— FORFEITURE.— Where  an  insurance  policy 
is  issued  in  consideration  of  a  gross  premium,  and  provides  that 
the  policy  shall  be  void  in  the  event  of  a  breach  of  a  certain  con- 
dition named  therein,  and  this  condition  is  broken,  no  recovery 
can  be  had  on  the  policy,  though  separate  classes  of  property  are 
insured,  and  the  stipulation  violated  relates  solely  to  a  matter  con- 
nected with  but  one  of  these  classes. 

W.  I.  He3^ward,  for  the  plaintiff  in  error. 

James  K.  Hines,  contra. 

«28  COBB,  J.     M.  A.  and  L.  L.  Knight  hronght  snit  against 
the  Southern  Fire  Insurance  Company  upon  a  policy  of  fire 
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insurance.  Tlie  case  came  on  for  trial,  and  at  the  conclusion 
of  the  testimony  for  the  plaintiffs  the  defendant  made  a  motion 
for  a  nonsuit,  which  the  court  overruled.  The  case  proceeded 
to  trial,  and  resulted  in  a  verdict  for  the  plaintiffs.  The  de- 
fendant brings  the  case  here  upon  a  bill  of  exceptions  assign- 
ing error  upon  the  refusal  of  the  court  to  grant  a  nonsuit. 

1.  The  policy  which  was  the  foundation  of  the  action  con- 
tained a  clause  which  provided  that,  "if  fire  occur,  the  insured 
shall  give  immediate  notice  of  any  loss  thereby,  in  writing,  to 
this  company,  ....  and  within  sixty  days  after  the  fire,  un- 
less such  time  is  extended  in  writing  by  this  company,  shall" 
furnish  proofs  of  loss  of  a  designated  character.  While  it  ap- 
pears from  .the  evidence  that  proofs  of  loss  had  been  submitted 
to  the  company  before  suit  was  brought,  they  were  not  sub- 
mitted until  after  the  expiration  of  sixty  days  from  the  date  of 
the  fire,  and  the  time  for  their  submission  was  not  extended 
by  the  company.  The  defendant  contends  that  the  failure  on 
the  part  of  the  insured  to  furnish  the  proofs  of  loss  within  the 
time  specified  in  the  policy  precludes  a  recovery  thereon.  It 
has  been  often  held,  and  may  now  be  considered  as  settled  law, 
that  if  there  is  an  express  stipulation  in  a  policy  of  fire  insur- 
ance that  the  furnishing  of  proofs  of  loss  within  a  specified  time 
shall  be  a  condition  **^*^  precedent  to  a  recovery,  or  that  a  fail- 
ure to  submit  the  proofs  within  tlie  time  limited  in  the  policy 
shall  forfeit  the  same,  such  failure  on  the  part  of  the  insured 
will  be  fatal  to  his  right  to  recover:  See  13  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  328,  notes  7,  8.  There  is  not  in  the  policy  in- 
volved in  the  present  investigation  either  a  stipulation  that 
the  furnishing  of  proofs  of  loss  within  sixty  dnys  shall  be  a 
condition  precedent  to  a  recovery,  or  that  the  failure  so  to  do 
shall  operate  as  a  forfeiture  of  the  policy.  While  the  decisions 
of  the  American  courts  are  not  entirely  uniform  on  this  ques- 
tion, the  current  of  authority  seems  to  be  that  in  the  absence 
of  a  stipulation  providing  that  the  furnishing  of  the  proofs 
within  a  designated  time  shall  be  a  condition  precedent  to  re- 
covery, or  that  the  failure  to  submit  tlie  proofs  within  such 
time  shall  work  a  forfeiture  of  the  policy,  the  failure  so  to 
do  will  operate  simply  to  postpone  the  right  of  the  insured  to 
bring  a  suit  until  after  he  has  furnished  the  proofs  of  loss 
required  by  the  policy.  This  results  from  the  familiar  rule 
that  forfeitures  are  not  favored,  and  that  a  contract  will  not 
be  construed  to  work  a  forfeiture  unless  it  is  manifest  that  it 
was  the  intention  of  the  parties  that  it  should  have  that  ef- 
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feet.  Especially  would  this  be  applicalDle  in  the  case  of  a  con- 
tract of  insurance  which  contains  many  conditions  a  failure  to 
perform  which  are  expressly  stated  to  operate  as  a  forfeiture  of 
the  contract,  and  which  is  silent  as  to  the  effect  to  be  given  to 
a  failure  to  perform  the  condition  relating  to  the  furnishing 
of  proofs  of  loss  within  a  specified  time.  The  policy  is  pre- 
pared by  the  insurer,  and,  therefore,  must  be  construed  most 
strongly  against  him. 

Mr.  Joyce  in  his  work  on  Insurance,  volume  4,  section  3283, 
thus  states  the  nile  with  reference  to  the  failure  to  furnish  the 
required  proofs  within  the  time  designated:  "If  a  policy  of  in- 
surance provides  that  notice  and  proofs  of  loss  are  to  be  fur- 
nished within  a  certain  time  after  loss  has  occurred,  but  does 
not  impose  a  forfeiture  for  failure  to  furnish  them  within  the 
time  prescribed,  and  does  impose  forfeiture  for  a  failure  to 
comply  with  other  provisions  of  the  contract,  the  insured  may, 
it  is  held,  maintain  an  action,  though  he  does  not  furnish  proofs 
within  the  time  designated,  provided  he  does  furnish  them  at 
some  time  prior  to  commencing  the  action  upon  the  policy. 
And  ^^^  this  has  been  held  to  be  true  even  though  the  pol- 
icy provides  that  no  action  can  be  maintained  until  after  a 
full  compliance  with  all  the  requirements  thereof.''  The  above 
quotation  and  the  decision  made  in  the  present  case  will  be 
found  to  be  supported  by  the  following  cases:  Steele  v.  German 
Ins.  Co.,  93  Mich.  81;  Hall  v.  Concordia  Ins.  Co.,  90  Mich. 
403;  Tubbs  v.  Dwelling-House  Ins.  Co.,  84  Mich.  646;  By- 
nalsld  V.  Insurance  Co,  of  Pa.,  96  Mich.  395;  German  Ins. 
Co.  V.  Brown  (Ky.,  Jan.  30,  1895),  29  S.  W.  Rep.  313;  Vangin- 
dertaelen  v.  Phenix  Ins.  Co.,  83  Wis.  112,  33  Am.  St.  Rep.  29; 
Flatley  v.  Phenix  Ins.  Co.,  95  Wis.  618;  Kahnweiler  v.  Phoenix 
Ins.  Co.,  57  Fed.  Rep.  562;  Kenton  Ins.  Co.  v.  Downs,  90  Ky. 
236;  Coventry  etc.  Ins.  Co.  v.  Evans,  102  Pa.  St.  281;  Taber  v. 
Royal  Ins.  Co.  (Ala.,  June  5,  1899),  26  So.  Rep.  252;  Rheims 
Y.  Standard  Ins.  Co.,  39  W.  Va.  672;  Shell  v.  German  Ins.  Co., 
60  Mo.  App.  644;  Sun  Mut.  Ins.  Co.  v.  Mattingly,  77  Tex. 
162. 

It  not  being  indispensable  to  a  recovery  on  the  policy  that 
the  proofs  of  loss  should  be  submitted  within  sixty  days,  the 
question  arises  as  to  what  lapse  of  time  will  preclude  the  plain- 
tiffs from  furnishing  proofs  of  loss  and  asserting  a  liability  un- 
der the  policy.  The  answer  to  this  is,  that  if  the  plaintiffs 
failed  within  a  reasonable  time  after  loss  to  furnish  the  proofs 
of  loss,  their  right  to  make  the  proof  would  be  gone  and  their 


July,  1900.]     Southern  Fire  Ins.  Co.  v.  Knight.  219 

right  to  recover  on  the  policy  would  consequently  be  at  an  end. 
What  would  be  a  reasonable  time  is  to  be  determined  by  the 
peculiar  facts  of  each  case;  and  in  determining  this  question  a 
valid  stipulation  in  the  policy,  that  no  suit  should  be  brought 
thereon  after  the  lapse  of  a  given  time,  should  be  taken  into 
consideration.  The  policy  sued  on  in  this  case  provides  that 
"no  suit  or  action  on  this  policy  for  a  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments nor  unless  commenced  within  twelve  months  after  the 
fire.*'  A  stipulation  of  this  character  has  been  held  by  this 
court  to  be  valid:  Brooks  v.  Georgia  Home  Ins.  Co.,  99  Ga.  116, 
and  cases  cited;  Graham  v.  Niagara  Fire  Ins.  Co.,  106  Ga.  840. 
The  policy  contains  a  further  stipulation  that  "the  loss  shall 
not  become  payable  until  sixty  days  after  the**  proofs  of  loss 
have  been  ^^^  furnished.  As  each  of  these  stipulations  is 
valid,  the  insured  must,  in  any  event,  have  submitted  their 
proofs  of  loss  in  such  a  time  that  at  least  sixty  days  would  elapse 
between  the  date  of  the  submission  of  such  proofs  and  the  time 
that  suit  should  be  brought  under  the  stipulation  that  suits 
to  enforce  the  policy  must  be  brought  within  twelve  months 
from  the  date  of  the  fire.  In  this  connection  see  Steele  v.  Ger- 
man Ins.  Co.,  93  Mich,  81;  Kenton  Ins.  Co.  v.  Downs,  90  Ky. 
236;  Coventry  etc.  Ins.  Co.  v.  Evans,  102  Pa.  St.  281;  Eheims 
V.  Standard  Ins.  Co.,  39  W.  Va.  672.  The  proofs  in  the  pres- 
ent case  having  been  submitted  more  than  sixty  days  before 
the  expiration  of  twelve  months  from  the  date  the  fire  oc- 
curred, the  court  properly  refused  to  grant  the  nonsuit  on  ac- 
count of  a  failure  to  submit  the  proofs  within  the  time  fixed 
in  the  policy,  as  it  was  a  question  for  the  jury  whether  a  rea- 
sonable time  for  furnishing  the  proofs  had  elapsed  between  the 
date  the  fire  occurred  and  the  date  that  the  proofs  of  loss  were 
submitted.  This  ruling  is  not  in  conflict  with  any  former  de- 
cision of  this  court.  A  number  of  decisions  of  this  court  can  be 
found  where  the  court  dealt  with  the  case  as  if  the  'failure  to 
submit  proofs  of  loss  within  the  time  specified  in  the  policy 
would  preclude  a  recovery  thereon,  and  there  are,  in  the  lan- 
guage used  in  some  of  the  opinions,  expressions  which  would 
indicate  that  the  judges  writing  the  same  entertained  the  view- 
that  such  a  failure  would  bar  a  right  of  recovery;  but  a  care- 
ful examination  has  failed  to  disclose  any  case  decided  by  this 
court  where  this  question  was  squarely  presented  for  decision 
and  necessary  to  be  decided.     Some  of  these  decisions  which 
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are  apparently  in  conflict  with  the  ruling  now  made  will  be  re- 
ferred to,  as  well  as  others  which  are  apparently  in  line  with  the 
present  ruling,  although,  as  has  been  said,  none  contain  au- 
thoritative rulings  on  the  question. 

In  Aetna  Ins.  Co.  v.  Sparks,  62  Ga.  187,  it  was  held  that  an 
amendment  to  the  petition  sufficiently  alleged,  as  against  a  gen- 
eral demurrer,  that  an  absolute  refusal  to  pay  was  within  the 
time  limited  for  preliminary  proof  of  loss,  it  being  stated  that 
no  subsequent  refusal  would  operate  as  a  waiver  of  such  proof. 
In  speaking  of  the  amendment,  Mr.  Justice  Jackson  says:  "Be- 
sides, the  effect  and  true  intent  thereof  seems  to  be  that  the  re- 
fusal was  within  the  time,  inasmuch  as  the  allegation  is  that 
*2''  thereby  the  proofs  were  waived — these  proofs  having  to  be 
made  in  this  time.''  It  having  been  held  that  the  allegation 
was  that  the  refusal  was  within  the  sixty  days,  it  was  not  nec- 
essary in  that  case  to  determine  what  would  have  been  the  ef- 
fect of  a  refusal  after  sixty  days,  and  therefore  what  was  said 
on  that  subject  is  clearly  obiter.  In  addition  to  this,  an  ex- 
amination of  the  record  in  that  case  discloses  that  there  was 
no  time  specified  in  the  policy  in  which  preliminary  proofs 
must  be  submitted.  The  only  reference  in  the  policy  to  the 
phrase  "sixty  days"  is  that  the  policy  shall  not  be  payable  un- 
til sixty  days  after  notice  and  proof  of  loss;  and  the  policy 
in  terms  provided  that  the  proof  of  loss  should  be  furnished 
"as  soon  as  possible"  after  the  fire.  While  in  Merchants'  Ins. 
Co.  V.  Vining,  67  Ga.  661,  the  question  now  under  considera- 
tion was  not  at  all  involved,  some  language  of  Mr.  'Chief 
Justice  Jackson  rather  indicates  that  the  ruling  now  made  is 
correct.  In  referring  to  the  two  policies  then  under  considera- 
tion, he  says,  in  substance,  that  even  if  nothing  equivalent  to 
an  absolute  waiver  had  occurred,  there  was  nothing  in  the  pol- 
icies which  required  their  forfeiture  on  account  of  failure  to  fur- 
nish preliminary  proofs  of  loss.  In  Southern  Home  etc.  Assn. 
T.  Home  Ins.  Co.,  94  Ga.  ]67,  47  Am.  St.  Eep.  147,  Mr.  Justice 
Simmons,  in  referring  to  a  stipulation  in  reference  to  prelimi- 
nary proofs  of  loss,  says:  "It  was  a  condition  precedent  to  the 
payment  of  the  loss  that  the  proof  of  loss  stipulated  for  should 
be  made  out  and  submitted  to  the  insurance  company  and 
within  the  time  stipulated."  The  question  as  to  whether  the 
time  stipulated  in  the  policy  was  of  the  essence  of  the  contract 
was  not  at  all  involved  in  that  case;  the  sole  question  being 
whether  a  stipulation  in  a  policy  of  fire  insurance  which  de- 
clares, in  substance,  that  no  act  or  neglect  on  the  part  of  the 
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mortgagor  would  defeat  the  insurance  so  far  as  tlie  interest  of 
the  mortgagee  was  concerned,  would  dispense  with  the  making 
of  proofs  of  loss.  In  that  ease  it  did  not  appear  that  any 
proofs  of  loss  were  submitted  by  either  the  mortgagor  or  the 
mortgagee,  and  it  was  simply  held  that  the  proofs  of  loss  must 
have  been  submitted  by  either  one  or  the  other. 

In  Liverpool  etc.  Ins.  Co.  v.  Ellington,  94  Ga.  785,  788,  Mr. 
Justice  Simmons  says:  "One  of  the  conditions  of  the  policy  de- 
clared upon  was,  that  if  the  property  should  be  destroyed  by 
fire,  the  insured  should  furnish  the  insurance  company  with 
^^^  proofs  of  loss  within  a  specified  time."    The  question  as  to 
the  effect  of  the  failure  to  furnish  proofs  within  the  time  speci- 
fied was  not  involved  in  that  case,  as,  upon  an  examination  of 
the  facts  of  the  case,  it  will  be  seen  that  it  turned  upon  the  ef- 
fect of  an  absolute  refusal  to  pay,  which  was  held  to  waive 
the  necessity  for  making  any  proofs  of  loss  at  all.    In  Phenix 
Ins.  Co.  V.  Searles,  100    Ga.  97,  it    was   held:  "A  statement 
made  by  such  an  agent  to  the  insured,  within  the  time  during 
which  the  latter,  under  the  terms  of  the  policy,  was  allowed 
to  furnish  proofs  of  loss,  that  the  company  declined  or  refused 
to  pay  the  loss,  will  amount  to  a  waiver  of  such  proofs;  but 
where  proofs  of  loss  were  not  furnished  within  the  time  stipu- 
lated, a  subsequent  refusal  to  pay  would  not  be  such  a  waiver.'* 
The  question  as  to  whether  a  failure  to  furnish  the  proofs  of 
loss  within  the  time  specified  in  the  policy  would  work  a  for- 
feiture of  the  policy  was  not  directly  raised  in  that  case,  and 
the  decision  was  based  merely  upon  the  assumption  that  such 
was  the  law.    In  addition  to  this,  as  will  appear  from  the  lan- 
guage in  the  fifth  headnote,  the  policy  was  construed  as  mean- 
ing that  a  failure  to  furnish  the  proofs  within  the  time  limited 
would  vitiate  the  policy,  which  would  make  the  decision  di- 
rectly in  line  with  the  present  ruling;  but  the  facts  will  show 
that  this  was  not  a  proper  construction  to  be  placed  upon  the 
policy,  as  the  language  used  in  the  policy  in  that  case  was  ex- 
actly the  same  as  the  language  in  the  policy  involved  in  the 
present  case.    The  case  of  Graham  v.  Niagara  Ins.  Co.,  106  Ga. 
840,  does  not  conflict  with  the  ruling  made  in  the  present  case, 
it  being  simply  held  that  when  a  policy  stipulated  that  no  suit 
should  be  brought  thereon  unless  commenced  before  the  ex- 
piration of  twelve  months  from  the  date  of  the  loss,  and  that 
the  company  should  have  sixty  days  after  due  notice  and  satis- 
factory proof  of  loss  to  pay  the  policy,  there  could  be  no  recov- 
ery on  such  a  policy  when  no  notice  of  loss  was  given  until  such 
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a  time  that  sixty  days  would  not  elapse  between  tlie  date  of  the 
notice  and  the  expiration  of  the  time  for  bringing  suit  on  the 
policy.  "While  not  directly  in  point,  the  reasoning  of  the  de- 
<;ision  is  in  line  with  the  reasoning  upon  which  the  present  rul- 
ing is  based. 

2.  The  policy  sued  on  contained  what  is  commonly  called 
^^®  the  "iron-safe  clause.'*  That  part  of  the  clause  which  is 
material  to  the  present  investigation  is  in  the  following  lan- 
guage: "The  following  covenant  and  warranty  is  hereby  made 
a  part  of  this  policy:  1.  The  insured  will  take  a  complete  item- 
ized inventory  of  stock  on  hand  at  least  once  in  each  calendar 
year,  and,  unless  such  inventory  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  this  policy,  one  shall  be 
taken  in  detail  within  thirty  days  of  issuance  of  this  policy,  or 
this  policy  shall  be  null  and  void  from  such  date,  and  upon  de- 
mand of  the  assured  the  unearned  premium  from  such  date 

shall  be  returned In  the  event  of  failure  to  produce  such 

....  inventories  for  the  inspection  of  this  company,  this  pol- 
icy shall  become  null  and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  .recovery  thereon."  It  appears  from  the 
plaintiffs'  testimony  that  they  had  not  taken  an  inventory  of 
the  stock  of  goods  which  was  covered  by  the  policy  within 
twelve  months  prior  to  the  date  of  the  policy,  nor  did  they 
take  one  within  thirty  days  afljer  date  of  its  issuance.  The 
plaintiffs  introduced  evidence  tending  to  prove  that  the  insur- 
ance was  written  on  the  very  first  day  that  they  opened  their 
store,  and  that  they  had  on  hand  that  day  the  invoices  repre- 
senting all  purchases  made  by  them,  and  that  every  article 
contained  in  the  invoices  was  on  that  day  in  the  store,  and 
that  they  exhibited  such. invoices  to  the  agent  of  the  company 
who  wrote  the  policy.  It  is  contended  hj  the  plaintiffs  that 
this  was  at  least  a  substantial  compliance  with  that  portion  of 
the  iron-safe  clause  which  required  an  inventory,  and  that,  as 
loss  occurred  within  less  than  twelve  months  from  the  date  the 
policy  was  written,  they  are  not  precluded  from  recovering  on 
the  policy  merely  because  they  failed  to  take  an  inventory 
within  thirty  days.  A  clause  of  the  character  designated  in 
the  policy  as  the  "iron-safe  clause"  has  been  held  by  this  court 
to  be  valid,  and  to  constitute  a  warranty  and  not  a  mere  rep- 
resentation: Scottish  Union  etc.  Co.  v.  Stubbs,  98  Ga.  754.  In 
the  opinion  in  that  case  Mr.  Chief  Justice  Simmons  uses  this 
lansmage:  "This  clause  constitutes  a  promissory  warranty.  It 
binds  the  assured  to  do  certain  things  for  the  protection  of  the 
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insurer,  and  is  important  as  providing  a  clieck  against  fraud 
on  the  part  of  the  assured,  and  a  mode  by  which  the  insurer 
^^^  may  ascertain  for  itself  the  extent  of  the  loss;  and  the  com- 
pliance of  the  assured  with  this  part  of  the  contract  is  a  condi- 
tion upon  which,  by  the  express  terms  of  the  contract,  the 
validity  of  the  policy  is  made  to  depend."  The  precise  ques- 
tion presented  for  decision  is  whether  a  collection  of  invoices 
covering  every  article  embraced  within  a  stock  of  merchandise 
on  a  given  day  is  an  inventory  of  such  stock  within  the  mean- 
ing of  the  clause  above  quoted.  In  other  words,  was  the  in- 
surer bound  to  treat  these  invoices,  when  exhibited  to  it,  as  an 
inventory  of  the  goods? 

An  inventory  is  ''an  itemized  list  of  the  various  articles  con- 
stituting a  collection,  estate,  stock  in  trade,  etc.,  with  their  esti- 
mated or  actual  values'' :  Black's  Law  Dictionary.  It  is  a  'list, 
schedule,  or  enumeration  in  writing,  containing,  article  by  ar- 
ticle, the  goods  and  chattels,  rights  and  credits,  and,  in  some 
cases,  the  land  and  tenements,  of  a  person  or  persons":  Bou- 
vier's  Law  Dictionary.  "An  itemized  list  of  goods  or  valua- 
bles, with  their  estimated  worth;  specifically,  the  annual  account 
of  stock  taken  in  any  business":  Webster's  Dictionary.  "A  list 
or  catalogue  of  goods  and  chattels,  containing  a  full,  true,  and 
particular  description  of  each,  with  its  value,  made  on  various 
occasions,  as  on  the  sale  of  goods,  decease  of  a  person,  storage  of 
goods  for  safety,  etc.":  Encyclopaedic  Dictionary.  Invoice  has 
been  defined  to  be:  "A  statement  on  paper  concerning  goods 
sent  to  a  customer  for  sale  or  on  approval.  It  usually  contains 
the  price  of  the  goods  sent,  the  quantity  and  the  charges  upon 
them  made  to  the  consignee":  Encyclopaedic  Dictionary.  "A 
list  or  account  of  goods  or  merchandise  sent  or  shipped  by  a 
merchant  to  his  correspondent,  factor,  or  consignee,  containing 
the  particular  marks  of  each  description  of  goods,  the  value, 
charges,  and  other  particulars":  Black's  Law  Dictionary.  "A 
list  sent  to  a  purchaser,  factor,  consignee,  etc.,  containing  tlie 
items,  together  vnih  the  prices  and  charges,  of  merchandise  sent 
or  to  be  sent  to  him":  Standard  Dictionary.  A  single  invoice 
is  certainly  not  an  inventory,  and  it  would  seem  to  follow  that 
a  collection  of  invoices  would  not  be  an  inventory.  It  may  be 
that  a  collection  of  invoices,  accompanied  with  a  written  state- 
ment signed  by  the  insured  that  the  invoices  embraced  every 
article  in  the  store  and  the  actual  value  of  each,  would  be  a  sub- 
stantial **^^  compliance  with  the  stipulation  in  the  policy;  but 
be  this  as  it  may,  we  are  clear  that  the  invoices  alone  are  not 
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Bufficient.  It  is  too  late  at  the  trial  for  tlie  insured  to  show  that 
the  invoices  contained  all  of  the  goods  with  the  actual  value  of 
each  article,  for  the  obvious  reason  that  the  insurer  would  have 
a  right  to  decline  to  receive  the  invoices  as  a  proper  compliance 
with  the  terms  of  the  policy,  and  this,  of  course,  is  the  true  test 
as  to  their  sufficiency.  An  invoice  is  simply  a  wrtting  show- 
ing the  articles  sold,  with  the  selling  price  of  each.  This  may 
vary  greatly  from  the  actual  value  of  the  articles.  That  prop- 
ert}'-,  including  merchandise,  is  often  bought  and  sold  at  prices 
which  do  not  at  all  represent  the  actual  value  is  a  well-known 
fact.  The  invoice  price  of  an  article  is  a  circumstance  to  be 
considered  in  determining  what  is  its  actual  value,  but  it  is  far 
from  conclusive  on  the  question.  To  take  an  inventory,  in  com- 
mon parlance^  is  "to  take  stock,"  that  is  to  say,  take  an  item- 
ized list  of  every  article  in  the  store  at  the  time  of  the  inventory, 
with  the  actual  value  of  each.  The  supreme  court  of  Missis- 
sippi had  before  it  a  similar  question,  and  from  that  decision 
the  second  headnote  preceding  this  opinion  is  taken:  Home 
Ins.  Co.  V.  Delta  Bank,  71  Miss.  608.  Upon  a  careful  exami- 
nation of  the  facts  of  Roberts  v.  Sun  Mut.  Ins.  Co.,  19  Tex.  Civ. 
App.  338,  the  ruling  there  made  will  be  found  also  to  sup- 
port the  decision  in  the  present  case.  The  failure  of  the  plain- 
tiffs to  take  an  inventory  as  required  by  the  policy  prevents 
a  recovery  by  them,  at  least  so  far  as  the  right  to  recover  the 
value  of  the  merchandise  lost  by  the  fire  is  concerned. 

3.  The  policy  sued  on  in  the  present  case  insured  both  the 
stock  of  goods  and  the  building  in  which  it  was  contained. 
The  premium  due  upon  the  policy  was  a  gross  sum.  The  ques- 
tion arises,  therefore,  whether  the  breach  of  a  warranty  relat- 
ing solely  to  the  goods,  and  which  precluded  a  recovery  for  their 
loss,  would  also  bar  a  recovery  for  loss  of  the  building.  The 
stipulation  prescribing  that  the  insured  must  take  an  inventory 
of  his  stock  provides  that  in  case  of  failure  so  to  do  "this  policy 
shall  be  null  and  void."  What  was  the  intention  of  the  par- 
ties with  respect  to  the  question  just  above  stated?  If  this  in- 
tention is  to  be  derived  from  the  language  used,  and  it  must 
be,  it  would  seem  to  be  clear  that  the  contract  was  entire  and 
*^2  indivisible,  and  that  the  breach  of  a  condition  which  would 
work  a  forfeiture  would  avoid  the  entire  policy,  and  not  sim- 
ply a  portion  thereof.  The  parties  contracted  that  "the  pol- 
icy^* should  be  void  in  case  of  failure  to  comply  with  the  iron- 
safe  clause.  The  policy  embraces  insurance  upon  both  the 
building  and  its  contents,  and  the  premium  is  payable  in  a 
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gross  sum.  *1i  the  consideration  to  be  paid  is  single  and  en- 
tire, the  contract  must  be  held  to  be  entire,  although  the  sub- 
ject of  the  contract  may  consist  of  several  distinct  and  wholly 
independent  items":  2  Parsons  on  Contracts,  *519.  It  was  com- 
petent for  the  parties  to  make  two  separate  and  distinct  con- 
tracts, one  covering  the  goods,  and  the  other  the  bu'lding;  but 
they  did  not  see  proper  to  do  this.  Thov  combined  the  two 
and  made  the  consideration  moving  toward  the  insurer  a  gross 
sum.  They  further  provided  that  the  contract,  not  a  part  of 
it,  should  be  void  under  certain  conditions.  It  may,  perhaps, 
seem  to  be  unreasonable  that  simply  for  a  failure  to  take  an 
inventory  of  the  stock  of  goods  the  plaintiffs  should  be  pre- 
cluded from  recovering  the  value  of  the  building.  But  this 
does  not  affect  the  question.  The  question  is,  What  have  they 
agreed  upon?  If  there  was  any  room  to  doubt  as  to  the  inten- 
tion of  the  parties,  that  construction  which  is  most  reason- 
able and  most  consonant  with  justice  would  be  applied.  But 
there  is  none.  The  parties  have  deliberately  chosen  to  enter 
into  an  agreement  whereby  the  policy  shall  be  forfeited  if  the 
insured  fails  to  do  certain  things;  and  he  has  failed  to  com- 
ply with  this  agreement.  In  such  a  case  there  is  but  one  thing 
for  the  courts  to  do,  and  that  is  to  enforce  the  agreement  a& 
made. 

The  question  as  to  whether  a  policy  of  insurance  such  as  is 
involved  in  the  present  case  constitutes  a  separable  or  an  en- 
tire contract  is  no  new  question.  It  has  been  the  subject  of 
numerous  decisions  by  the  courts  in  this  country,  and  they  are 
in  hopeless  and  irreconcilable  conflict.  The  weight  of  authority 
is  to  the  effect  that  the  contract  is  entire,  and  that  the  breach 
of  a  warranty  which  relates  solely  to  one  class  of  property  will 
avoid  the  entire  policy,  if  the  contract  so  provides.  Text-writ- 
ers of  great  learning  and  ability  have,  after  reviewing  the  de- 
cisions on  both  sides' of  this  question,  reached  the  conclusion 
that  the  contract  is  indivisible.  We  quote  the  following  from 
®**  1  Wood  on  Fire  Insurance,  384:  "It  is  difficult  to  under- 
stand how  it  can  be  held  that  these  contracts  are  several,  when 
a  gross  premium  is  paid  for  the  entire  insurance.  The  court 
cannot  say,  as  a  matter  of  law,  neither  can  the  fact  be  shown, 
that  the  insurer  would  have  been  satisfied  to  take  the  risk  sepa- 
rately at  the  same  premium.  By  consenting  to  pay  a  gross 
premium  for  the  insurance  the  assured  has  signified  his  willing- 
ness to  let  the  policy  stand  as  an  entire  contract,  subject  in  all 
its  parts  to  the  conditions  imposed  by  the  insurer,  and  there  is 
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neither  reason  nor  equity  in  preventing  [?]  the  a^isured  after 
he  has  violated  one  of  the  conditions  of  the  policy  as  to  a  part 
of  the  risk,  to  turn  around  and  say  that  this  condition  only 
affected  that  portion  of  the  risk  to  which  the  hreach  related." 
Mr.  Ostrander,  after  an  elaborate  review  of  the  decisions, 
reaches  the  conclusion  that  those  which  hold  the  contract  to  be 
entire  announce  the  sounder  and  better  rule:  Ostrander  on  Fire 
Insurance,  sec.  23  et  seq.  See.  also,  2  Joyce  on  Insurance,  sec. 
1931;  1  May  on  Insurance,  sec.  277.  In  support  of  the  views 
herein  announced  we  find  the  courts  of  last  resort  of  Maine, 
Wisconsin,  Maryland,  Minnesota,  Virginia,  New  Hampshire, 
Massachusetts,  Vermont,  Pennsylvania,  New  Jersey,  Michigan, 
Indiana,  Arkansas,  Iowa,  Alabama,  and  Connecticut.  It  would 
not  be  profitable  here  to  do  more  than  cite  the  decisions  of 
these  courts.  Eeduced  to  their  last  analyses  they  simply  hold 
that  the  premium  being  for  a  gross  sum  evidences  an  inten- 
tion on  the  part  of  the  parties  that  the  contract  should  be 
treated  as  entire,  and  that  the  intention  of  the  parties,  when 
ascertained,  must  be  enforced:  See  Eichardson  v.  Maine  Ins. 
Co.,  46  Me.  394,  74  Am.  Dec.  459;  Barnes  v.  Union  etc.  Ins. 
Co.,  51  Me.  110,  81  Am.  Dec.  562;  Hinman  v.  Hartford  Fire 
Ins.  Co.,  36  Wis.  159  (7);  Burr  v.  German  Ins.  Co.,  84  Wis. 
76,  36  Am.  St.  Eep.  905;  Associated  Firemen's  Ins.  Co.  v. 
Assum,  5  Md.  165;  Bowman  v.  Franklin  Fire  Ins.  Co.,  40  Md, 
620;  Plath  v.  Minnesota  Ins.  Co.,  23  Minn.  479,  23  Am.  Eep. 
697;  Moore  v.  Virginia  etc.  Ins.  Co.,  28  Gratt.  508,  26  Am. 
Eep.  373;  Baldwin  v.  Hartford  Ins.  Co.,  60  N.  H.  422,  49  Am. 
Eep.  324;  Friesmuth  v.  Agawam  etc.  Ins.  Co.,  10  Cush.  587; 
Lee  V.  Howard  Fire  Ins.  Co.,  3  Gray,  683;  Kimball  v.  Howard 
Fire  Ins.  Co.,  8  Gray,  33;  McGowan  v.  People's  etc.  Ins.  Co., 
54  Vt.  211,  41  Am.  Eep.  8-13;  Gottsman  v.  Pennsylvania  Ins. 
Co.,  56  Pa.  St.  210,  94  Am.  Dec.  55;  Trustees  etc.  v.  Villiamson, 
26  Pa.  St.  196;  Martin  v.  Insurance  Co.  of  North  America,  57 
N.  J.  L.  623;  Aetna  Ins.  Co.  v.  Eesh,  44  Mich.  55,  38  Am.  Eep. 
228;  McQueeny  v.  Phoenix  Ins.  Co.,  52  Ark.  257,  20  Am.  St. 
Eep.  179;  Garver  v.  Hawkeye  Ins.  Co.,  69  Iowa,  202;  Western 
«^  Assur.Co.  V.  Stoddard,  88  Ala.  606;  Essex  Sav.  Bank  v. 
Meriden  Ins.  Co.,  57  Conn.  335. 

It  is  true  that  none  of  the  cases  above  cited  dealt  with  a 
breach  of  the  iron-safe  clause,  but  in  many  of  them  the  condi- 
tion in  the  policy  which  was  violated  had  no  more  connection 
with  the  property  for  which  a  recovery  was  sought  than  does 
the  iron-safe  clause  to  the  building  insured  by  the  policy  herein 
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inyolved.  In  principle  the  cases  are  exactly  in  point.  Op- 
posed to  this  view  are  decisions  of  the  courts  of  last  resort  of 
Nebraska,  Colorado,  Kansas,  and  Missouri:  See  State  Ins.  Co. 
V.  Schreck,  27  Neb.  527,  20  Am.  St.  Eep.  696;  German  Ins. 
Co.  V.  Fairbank,  32  Neb.  750,  29  Am.  St.  Eep.  459;  Fireman's 
Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535;  German  Ins.  Co. 
V.  York,  48  Kan.  488,  30  Am.  St.  Eep.  313;  Kansas  Farmers' 
Fire  Ins.  Co.  t.  Saindon,  53  Kan.  623;  Loehner  v.  Home  Mut. 
Ins.  Co.,  17  Mo.  247;  Trabue  v.  Dwelling-House  Ins.  Co.,  121 
Mo.  75,  42  Am.  St.  Eep.  523.  The  courts  of  New  York  and 
Indiana  seem  to  have  been  at  different  times  on  both  sides  of 
the  question  now  under  consideration:  Smith  v.  Empire  Ins. 
Co.,  25  Barb.  497;  Kieman  v.  Agricultural  Ins.  Co.,  81  Hun, 
373;  30  N.  Y.  Supp.  892;  Merrill  v.  Agricultural  Ins.  Co.,  73 
N.  Y.  452,  29  Am.  Eep.  184;  Pratt  v.  Dwelling-House  Ins.  Co., 
130  N.  Y.  206;  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90,  60  Am. 
Eep.  689;  Phenix  Ins.  Co.  v.  Pickel,  119  Ind.  155,  12  Am. 
St.  Eep.  393.  Our  conclusion  is,  that  where  an  insurance  pol- 
icy is  issued  in  consideration  of  a  gross  premium,  and  provides 
that  the  policy  shall  be  void  in  the  event  of  a  breach  of  a  cer- 
tain condition  therein  named,  and  this  condition  is  broken,  no 
recovery  can  be  had  on  the  policy,  though  separate  classes  of 
property  are  therein  insured,  and  though  the  stipulation  vio- 
lated relates  solely  to  a  matter  which  could  have  no  connection 
with  but  one  of  these  classes. 

4.  As  it  affirmatively  appeared  from  the  evidence  offered  by 
the  plaintiffs  that  they  had  broken  one  of  the  warranties  in  the 
policy,  and  as  the  breach  thereof  avoided  the  policy  by  an  ex- 
press provision  in  the  same,^he  motion  to  nonsuit  should  have 
been  sustained. 

Judgment  reversed. 

All  the  Justices  concurring,  except  Little,  J. 

LITTLE,.  J.,  dissenting.  Not  being  able  to  agree  to  the  con- 
clusion of  law  expressed  in  the  third  headnote,  I  dissent  from 
the  judgment  rendered  by  a  majority  of  the  court. 

INSURANCE,  FIRE— IRON-SAFE  CTLAUSE.— In  a  policy  of  in- 
sui'ance  covering  a  stock  of  goods,  as  well  as  store  fixtures  and 
furniture,  separately  valued,  an  "iron-safe"  clause  requiring  the 
books  of  account  and  last  inventory  to  be  kept  In  a  fire-proof  safe 
does  not  apply  to  the  furniture  and  fixtures.  The  contract  is 
divisible,  and  is  good  as  to  the  furniture  and  fixtures,  though  it 
may  be  avoided  as  to  the  goods  by  a  failure  to  observe  such  clause: 
Mitchell  v.  Mississippi  Home  Ins.  Co.,  72  Miss.  53,  48  Am.  St.  Bep. 
585. 
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INSURANCE,  FIRE  —  ENTIRETY  OF  CONTRACT.— If  the 
amount  of  insurance  is  apportioned  to  distinct  items,  but  the  pre- 
mium is  paid  in  gross,  the  contract  of  insurance  is  entire:  Mc- 
Queeny  v.  Phoenix  Ins.  Co.,  52  Ark.  257,  20  Am.  St.  Rep.  179. 
See,  too,  Manchester  Fire  Assur.  Co.  v.  Glenn,  13  Ind.  App.  365, 
55  Am.  St.  Rep.  225;  Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335,  29 
Am.  St.  Rep.  905.  Compare  German  Ins.  Co.  v.  York,  48  Kan.  488, 
30  Am.  St.  Rep.  313. 

INSURANCE,  FIRE— PROOF  OF  LOSS.— If  an  Insurance  policy 
provides  that  notice  of  loss  shall  be  given  within  six  days,  and 
that  proof  of  loss  shall  be  furnished  within  thirty  days  after  no- 
tice of  loss,  but  does  not  provide  that  failure  to  render  such  proof 
within  the  time  named  shall  operate  as  a  forfeiture  of  the  policy, 
a  failure  to  furnish  the  proof  within  the  time  prescribed  merely 
postpones  the  maturity  of  the  claim  and  does  not  work  a  forfeiture 
of  the  policy:  Vangindertaelen  r.  Phoenix  Ins.  Co.,  82  Wis.  112, 
33  Am.  St  Rep.  29. 
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POLICE  POWBR-WHAT  IS.— A  LBGI SI/ATTIRE,  In  the  ab- 
sence of  any  constitutional  proliibition,  may  lawfully  prohibit  all 
things  hurtful  to  the  comfort,  safety,  and  welfare  of  society,  though 
the  prohibition  invades  the  right  of  liberty  or  property  of  an  in- 
dividual.   This  power  is  known  as  the  police  power  of  the  state. 

CONSTITUTIONAL  LAW— WHAT  ACTS  MAY  BE  MABE 
CRIMINAL.— The  state  may  deprive  a  citizen  of  liberty  or  property 
by  "due  process  of  law,"  which  phrase  is  synonymous  with  "law 
of  the  land."  Hence  the  law  of  the  land  may  expressly  prohibit 
and  make  criminal  the  doing  of  an  act  which,  in  the  absence  of 
such  law,  would  constitute  a  liberty  or  property  right  within  the 
meaning  of  the  constitution,  even  though  such  act  is  not  within 
itself  immoral. 

POLICE  POWER— VALID  REGULATION-GRAIN  OPTION 
CONTRACTS.— A  Statute  declaring  grain  option  contracts  to  be 
gambling  contracts,  and  the  making  of  them  to  be  a  criminal 
offense,  is  a  valid  police  regulation,  for  it  does  not  deprive  any 
person  of  liberty  or  property  without  due  process  of  law  or  deny 
to  him  the  equal  protection  of  the  law. 

A  STATUTE  DECLARING  GRAIN  OPTION  CONTRACTS 
TO  BE  GAMBLING  CONTRACTS,  and  the  making  of  them  to  be 
a  criminal  offense,  is  not  unconstitutional  on  the  ground  that  it 
fails  to  embrace  all  kinds  of  personal  property.  The  act  need  not 
embrace  all  contracts  to  buy  or  sell,  but  only  all  of  such  contracts 
as  lie  at  the  root  of  the  evil  which  threatens  the  public  safety  and 
welfare;  and  when  it  does  this,  It  does  not  deny  to  any  person 
the  equal  protection  of  the  law. 

The  statute  violated  was  section  130  of  the  Criminal  Code 
of  Illinois,  which  provides  that  "whoever  contracts  to  have  or 
give  to  himself  or  another  the  option  to  sell  or  huy  at  a  future 
time  any  grain  or  other  commodity,  stock  of  any  railroad  or 
other  company,  or  gold,''  shall  he  fined,  etc.    It  also  provides 
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that  "all  contracts  made  in  violation  of  this  section  shall  be 
considered  gambling  contracts  and  shall  be  void." 

Lee  D.  Mathias,  for  the  plaintiff  in  error. 

E.  C.  Akin,  attorney  general,  Charles  S.  Deneen,  state's 
attorney,  Albert  C.  Barnes,  and  W.  E.  Caylor,  for  the  people. 

*^  BOGGS,  C.  J.  The  plaintiff  in  error  was  convicted  and 
ad/adged  to  pay  a  fine  of  one  hundred  dollars  under  an  indict- 
ment which  charged  that  he,  on  the  sixteenth  day  of  August, 
1899,  in  said  county  of  Cook,  in  the  state  of  Illinois  aforesaid, 
unlawfully  did  contract  in  writing  with  the  Weare  Commis- 
sion Company,  a  corporation,  to  then  and  there  have  to  him- 
self, to  wit,  *''  to  said  Alfred  V.  Booth,  a  certain  option  to 
buy  at  a  future  time,  to  wit,  on  or  before  the  twenty-sixth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  a  certain  commodity,  to  wit,  grain, 
to  wit,  ten  thousand  bushels  of  corn,  from  the  said  "Weare 
Commission  Company,  a  corporation  as  aforesaid,  which  said 
contract  is  in  the  words  and  figures  as  follows,  to  wit: 
"Alfred  V.  Booth,  Grain  and  Provision  Broker. 

''Chicago,  Aug.  16,  1899. 
Sep.  Corn,  1899 

"10  Weare  Com.  Co.  C  31^  Paid 

"Good  till  close  of  change  Sat.  Aug.  26,  1899. 

"WEAEE  C.  CO. 

«J.  J.  C." 
—contrary  to  the  statute  and  against  the  peace  and  dignity  of 
the  same  people  of  the  state  of  Illinois.  The  evidence  explained 
the  writing  set  out  in  the  indictment  to  constitute  an  agree- 
ment giving  defendant  the  option  to  buy  ten  thousand  bushels 
of  corn  at  thirty-one  and  one-half  cents  per  bushel  from  the 
Weare  Commission  Company  at  any  time  within  ten  days  after 
the  sixteenth  day  of  August,  1899.  The  allegations  of  fact  set 
forth  in  the  indictment  were  fully  established  by  the  evidence. 

Counsel  for  plaintiff  in  error  contends  it  did  not  appear  from 
the  proof  the  plaintiff  in  error  entered  into  the  contract  with 
any  other  than  the  bona  fide  intention  to  accept  the  corn  if  he 
desired  to  avail  himself  of  the  benefit  of  the  contract,  or  that  he 
had  any  intent,  when  the  contract  was  executed,  to  accept  com- 
pliance with  the  contract  merely  by  way  of  the  payment  to 
him  of  the  difference  between  the  contract  price  and  the  mar- 
ket price  of  the  corn  at  the  time  of  the  maturity  of  the  con- 
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tract,  and  further  contends  it  appeared  from  the  evidence  that 
the  contract  was  in  fact  consummated  by  the  actiial  delivery 
of  the  grain  to  him.  Counsel  for  defendant  in  error  do  not 
question  the  position  thus  taken  by  counsel  "**  for  plaintiff  im 
error  as  to  the  facts  proven  on  the  hearing.  Counsel  for  plain- 
tiff in  error  admits  the  facts  so  charged  in  the  indictment,  and 
established  by  the  evidence  in  support  thereof,  Justified  the  con- 
viction under  the  provisions  of  section  130  of  the  Criminal 
Code,  as  interpreted  by  this  court  in  Schneider  v.  Turner,  130 
111.  28,  but  insists:  1.  Said  section  130  is  in  contravention  of 
the  provision  incorporated  in  the  constitution  of  the  United 
States  and  also  in  the  constitution  of  the  state  of  Illinois,  that 
"no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law";  and  2.  That  said  section  is  violative 
of  the  provision  of  section  1  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  which  provides  that  no 
state  shall  "deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  We  will  consider  these  points  in  order 
as  made  by  counsel. 

1.  Liberty  and  property,  as  used  in  said  constitutional  pro- 
visions, include  the  right  to  acquire  property,  and  that  meana 
and  includes  the  privilege  of  contracting  and  making  and  en- 
forcing contracts:  Frorer  v.  People,  141  111.  171.  A  citizen 
cannot  be  deprived  of  an  attribute  of  property,  like  the  right 
to  make  a  reasonable  contract  with  reference  to  property,  with- 
out "due  process  of  law."  Due  process  of  law  ia  a  general  pub- 
lic law  of  the  land:  Millett  v.  People,  117  111.  294,  57  Am.  Eep. 
869;  Eitchie  v.  People,  155  HI.  98,  46  Am.  St.  Eep.  315.  The 
general  assembly  of  the  state  of  Illinois  possesses  full  plenary 
power  of  legislation,  except  in  so  far  as  its  powers  are  limited 
by  the  state  or  federal  constitution.  The  state  inherently  pos- 
sesses, and  the  general  assembly  may  lawfully  exercise,  such 
power  of  restraint  upon  private  rights  as  may  be  found  to  be 
necessary  and  appropriate  to  promote  the  health,  comfort, 
safety,  and  welfare  of  society.  This  power  is  known  as  the 
police  power  of  the  state.  In  the  exercise  of  this  power  the 
general  assembly  may,  by  valid  enactments — i.  e.,  "due  process 
of  law" — prohibit  all  things  hurtful  to  the  comfort,  safety.  ^* 
and  welfare  of  society,  even  though  the  prohibition  invade  the 
right  of  liberty  or  property  of  an  individual:  18  Am.  &  Eng. 
Ency.  of  Law,  739,  740;  Lake  View  v.  Eose  Hill  Cemetery  Co., 
70  111.  191,  23  Am.  Eep.  71.  An  enactment  to  have  that  ef- 
fect and  be  valid  must  be  an  appropriate  measure  for  the  pro- 
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motion  of  the  comfort,  safety,  and  welfare  of  society  It  must 
be,  in  fact,  a  police  regulation.  Courts  are  authorized  to  in- 
terfere and  declare  a  statute  unconstitutional,  or  not  the  *^aw 
of  the  land,"  if  it  conflicts  with  the  constitutional  rights  of  the 
individual  and  does  not  relate  to  or  is  not  an  appropriate  meas- 
ure for  the  promotion  of  the  comfort,  safety,  and  welfare  of 
society:  Eitchie  y.  People,  155  111"  98,  46  Am.  St.  Rep.  315. 
With  the  wisdom,  policy,  or  necessity  for  such  an  enactment 
courts  have  nothing  to  do.  But  what  are  the  subjects  of  police 
powers,  and  what  are  reasonable  regulations  are  judicial  ques- 
tions, and  the  courts  may  declare  enactments  which,  under  the 
guise  of  the  police  power,  go  beyond  the  great  principle  of 
securing  the  safety  or  welfare  of  the  public,  to  be  invalid. 

Laws  for  the  suppression  of  all  forms  of  gambling  have,  with- 
out exception,  so  far  as  we  are  advised,  been  regarded  by  the 
courts  and  law  writers  as  a  proper  exercise  of  the  police  power. 
This  is  conceded  by  counsel  for  plaintiff  in  error,  but  his  con- 
tention is,  the  contract  for  entering  into  which  the  plaintifE 
in  error  was  convicted  is  neither  illegal  nor  within  itself  im- 
moral— is  neither  void  nor  voidable  under  principles  of  the 
common  law;  that  this  court  so  declared  in  Schneider  v.  Turner, 
130  111.  28,  and  that  it  is  not  within  the  power  of  the  state,  in 
virtue  of  the  police  power,  to  deprive  a  citizen  of  the  right 
guaranteed  by  the  constitutions  of  the  United  States  and  of 
the  state  of  Illinois  to  enter  into  a  contract  which  is  not  within 
itself  harmful,  immoral,  or  injurious  to  the  health,  morals,  or 
safety  of  the  public.  The  proposition  is,  a  contract  which 
within  itself  is  not  harmful,  immoral,  or  illegal,  and  which  con- 
stitutes a  right  of  property  or  liberty,  within  the  meaning  of 
those  words  as  employed  ^^  in  the  organic  law  of  the  federal 
and  state  governments,  cannot  be  denounced  as  illegal  in  the 
exercise  of  the  police  power  of  the  state.  This  would  be. to 
place  a  limitation  upon  the  police  power  which  might  greatly 
impair  its  usefulness  and  often  render  its  proper  exercise  en- 
tirely futile.  It  would  restrict  its  operation  to  declaring  that 
illegal  which  was  already  illegal.  As  we  have  hereinbefore  said, 
it  is  not  without  the  power  of  the  general  assembly,  in  the 
proper  exercise  of  the  police  power,  by  an  enactment  otherwise 
valid,  to  declare  that  unlawful  wliich  was  theretofore  lawful, 
even  if  the  act  so  condemned  be  an  attribute  of  the  right  of 
liberty  or  property  guaranteed  to  the  citizen  by  the  constitu- 
tional provisions  under  consideration.  The  language  of  the 
constitutional  provision  is  so  chosen  as  to  recognize  the  right 
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of  the  state  to  deprive  a  citizen  of  life,  liberty,  or  property  by 
"due  process  of  law."  Due  process  of  law  is  synonymous  with 
'law  of  the  land,"  hence  the  law  of  the  land  may  expressly  pro- 
hibit and  make  criminal  the  doing  of  an  act  which,  in  the  ab- 
sence of  such  law  of  the  land,  would  constitute  a  liberty  or 
property  right  within  the  meaning  of  the  constitution,  even 
though  such  act  be  not  within  itself  immoral. 

In  Magner  v.  People,  97  111.  320,  it  was  urged  that  certain 
provisions  of  the  then  existing  game  laws  of  the  state,  which 
declared  it  unlawful  for  anyone  to  have  in  his  possession  wild 
fowl  or  birds  of  the  kind  designed  to  be  protected  by  the  stat- 
ute, which  had  been  lawfully  taken  or  killed  in  another  state, 
were  in  contravention  of  clause  8  of  article  1  of  the  constitution 
of  the  United  States,  which  confers  upon  Congress  the  power 
to  regulate  commerce  among  the  several  states.  It  was  there 
held  that  the  object  of  the  statute  was  the  protection  of  the 
game  therein  mentioned,  and  that  the  prohibition  of  "all  pos- 
session and  sales"  of  such  game  would  tend  to  their  protection 
and  thereby  advance  the  ends  to  be  secured  by  the  legislation, 
and  the  conviction  of  the  plaintiff  ^^  in  error,  Magner,  of  the 
offense  of  having  quail  in  his  possession  which  had  been  killed 
in  the  state  of  Kansas  and  sold  by  the  said  Magner  in  this  state 
was  upheld,  and  it  was  there  said  (page  331):  "This  is  but  one 
among  many  instances  to  be  found  in  the  law  where  acts,  which 
in  and  of  themselves  alone  are  harmless  enough,  are  condemned 
because  of  the  facility  they  otherwise  offer  for  a  cover  or  dis- 
guise for  the  doing  of  that  which  is  harmful." 

The  practice  of  gambling  on  the  market  prices  of  grain  and 
other  commodities  is  universally  recognized  as  a  pernicious  evil, 
and  that  the  suppression  of  such  evil  is  within  the  proper  exer- 
cise of  the  police  power  has  been  too  frequently  declared  to  be 
open  to  discussion.  The  evil  does  not  consist  in  contracts  for 
the  purchase  or  sale  of  grain  to  be  delivered  in  the  future  in 
which  the  delivery  and  acceptance  of  the  grain  so  contracted 
for  is  bona  fide  contemplated  and  intended  by  the  parties,  but 
in  contracts  by  which  the  parties  intend  to  secure,  not  the  ar- 
ticle contracted  for,  but  the  right  or  privilege  of  receiving  the 
difference  between  the  contract  price  and  the  market  price  of 
the  article.  The  object  to  be  accomplished  by  the  legislation 
tinder  consideration  is  the  suppression  of  contracts  of  the  latter 
character,  which  are  in  truth  mere  wagers  as  to  the  future  mar- 
ket price  of  the  article  or  commodity  which  is  the  subject  mat- 
ter of  the  wager.     Clearly,  a  contract  which  gives  to  one  of  the 
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contracting  parties  a  mere  privilege  to  buy  com,  but  does  not 
bind  him  to  accept  and  pay  for  it  is  wanting  in  the  elements 
of  good  faith  to  be  found  in  a  contract  of  purchase  and  sale 
where  both  parties  are  bound,  and  offers  a  more  convenient 
cover  and  disguise  for  mere  wagers  on  the  price  of  grain  than 
contracts  which  create  the  relation  of  vendor  and  vendee.  Such 
contracts  are  in  the  nature  of  wagers,  that  contracted  for  being 
the  mere  privilege  to  buy  the  grain  should  its  market  value 
prove  to  be  greater  than  the  price  fixed  in  the  contract  for  such 
privilege.  The  prohibition  of  the  right  to  enter  into  contracts 
^^  which  do  not  contemplate  the  creation  of  an  obligation  on 
the  part  of  one  of  the  contracting  parties  to  accept  and  pay  for 
the  commodity  which  is  the  purported  subject  matter  of  the 
contract,  but  only  to  invest  him  with  the  option  or  privilege  to 
demand  the  other  contracting  party  shall  deliver  him  the  grain 
if  he  desires  to  purchase  it,  tends  materially  to  the  suppression 
of  the  very  evil  of  gambling  in  grain  options  which  it  was  the 
legislative  intent  to  extirpate,  for  the  reason  such  evil  injur- 
iously affected  the  welfare  and  safety  of  the  public.  The  de- 
nial of  the  right  to  make  such  contracts  tended  directly  to  ad- 
vance the  end  the  legislature  had  in  view  and  was  not  an  in- 
appropriate measure  of  attack  on  the  evil  intended  to  be  eradi- 
cated. So  far  as  that  point  is  concerned,  the  act  must  be 
deemed  a  valid  law  of  the  land,  and  as  such  must  be  enforced, 
though  it  infringe  in  a  degree  upon  the  property  rights  of  citi- 
zens. To  that  extent  private  right  must  be  deemed  secondary 
to  the  public  good. 

2.  Nor  do  we  think  the  enactment  in  question  denies  to  any 
person  the  equal  protection  of  the  law.  Its  penalties  are  di- 
rected against  all  persons  and  classes  of  persons  who  offend 
against  its  provisions.  It  is  true  it  does  not  prohibit  contracts 
for  options  to  buy  or  sell,  or  the  purchase  or  sale  on  future 
delivery  of  all  kinds  and  classes  of  property;  nor  was  it  nec- 
essary to  the  validity  of  the  act  it  should  reach  and  prohibit 
all  contracts  of  that  character.  The  remedy  need  only  be  as 
comprehensive  as  the  evil  the  law  designed  to  remove.  In  con- 
sidering as  to  the  propriety  of  adopting  the  enactment  and  as 
to  the  necessary  scope  of  the  proposed  legislation,  it  is  fair  to 
assume  it  was  present  in  the  legislative  mind  that  the  proposed 
prohibition  of  the  right  to  contract  was  an  infringement  upon 
the  rights  of  property  and  liberty  of  the  individual,  and  that  it 
was  the  legislative  design  to  trench  only  in  the  slightest  possi- 
ble degree  upon  private  and  individual  right,  and  for  that  rea- 
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son  the  ^^  act  was  so  framed  as  to  restrict  the  operation  there- 
of to  transactions  in  such  kinds  and  character  of  property,  com- 
modities, and  securities  as  had  been  made  the  subject  of  gam- 
bling or  wagering  contracts  and  out  of  which  grew  the  evil  which 
threatened  the  welfare  and  safety  of  the  public,  and  to  place 
no  restraints  upon  contracts  which,  though  of  like  character 
of  those  which  were  prohibited,  had  not  been  employed  as  a 
means  of  gambling.  Counsel  insist  contracts  to  have  or  give 
options  to  buy  or  sell  other  articles,  commodities,  or  securities 
than  those  specified  may  be  lawfully  made,  but  do  not  suggest 
that  the  practice  had  grown  up  of  contracting  to  have  or  give 
options  to  be  settled  merely  by  way  of  "differences'*  in  any  ar- 
ticles or  commodities  other  than  those  comprehended  within 
the  statute.  It  is  not  indispensable,  in  order  to  be  constitu- 
tional, the  section  should  embrace  all  kinds  of  personal  prop- 
erty, whether  such  kinds  of  personal  property  had  usually  or 
commonly  been  the  subject  of  option  dealing  or  not.  It  is 
sufficient  if  the  selection  of  the  articles  and  property  mentioned 
in  the  section  is  based  on  reasonable  and  just  grounds  of  differ- 
ence, and  the  prohibition  comprehends  all  kinds  of  property 
within  the  relations  and  circumstances  which  constitute  the  dis- 
tinction, and  extends  equally  to  every  citizen  and  all  classes  of 
citizens,  and  denies  to  no  one  a  privilege  which  another  is  per- 
mitted under  like  circumstances  to  exercise  or  employ.  The 
prohibition  need  not  embrace  aU  contracts  for  options  to  buy 
or  sell,  but  only  all  of  such  contracts  as  lie  at  the  root  of  the 
evil  which  threatens  the  public  safety  and  welfare. 

We  think  the  enactment  the  valid  law  of  the  land.     The 
judgment  is  affirmed. 


Acts  Which  the  liegrislatnre  may  and  may  not  Declare  OrlminaL* 
"Criminal"  Is  a  word  used  in  this  note  to  denote  some  act  or  omis- 
sion relating  to,  or  having  the  character  of,  a  crime;  and  any  offense 
against  the  public  good  and  the  first  principles  of  justice  and  com- 
mon honesty  Is  regarded  as  a  crime.    In  a  limited  sense,  the  word 

•refebexce  to  monographic  notes. 

How  far  the  state  may  regulate  or  prohibit  the  sale  of  intoxicating  liquors:  SS 
Am.  Dec .  S31-33fl. 

Constitutionality  of  Sunday  laws:  49  Am.  Vec.  616-623. 

Municipal  ordinance.«i.  reasonableness  and  validity  of:  S.")  Am.  Rep.  702,  708. 

Statutes  prohibiting  adulteration  of  milk:  51  Am.  Kep.  347-354. 

Power  of  state  to  regulate  or  prohibit  sale  or  manufacture  of  articles:  1  Am.  St. 
Eep.  644-650. 

The  fourteenth  amendment  considered  with  relation  to  special  prlyilegea, 
hurdens,  and  restrictions:  25  Am.  St   ISep.  870-890. 

ConstitutioDalitv  of  state  regulations  of  interstate  commerce:  27  Am.  St.  Eep. 
B47-568. 

Game  laws:  42  Km.  St.  Rep.  138-144. 

Quarantine  and  health  laws  and  regulitlons:  47  Am.  St.  Rep.  ."133-552, 

Ciiminal  uses  of  the  United  States  mails:  5S  Am.  bt.  Kep.  595-603. 
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"crime"  embraces  offenses  of  a  serious  or  atrocious  character,  but 
in  this  note  it  is  used  in  its  more  extended  sense,  wliich  compre- 
hends every  violation  of  public  law.  In  other  words,  a  "crime" 
is  herein  considered  as  any  offense  for  which  any  criminal  pun- 
ishment may  be  inflicted.  The  word  "crime"  of  itself  includes  every 
offense,  from  the  highest  to  the  lowest  in  the  grade  of  offenses: 
Commonwealth  v.  Dennison,  24  How.  66,  99;  and  "it  is  a  principle 
of  criminal  law  that  an  offense  which  may  be  the  subject  of 
criminal  procedure  is  an  act  committed  or  omitted  *in  violation  of 
a  public  law,  either  forbidding  or  commanding  it'  ":  United  States 
V.  Eaton,  144  U.  S.  677,  687.  A  "crime"  is  any  wrong  which  the 
state  deems  injurious  to  the  public  at  large,  and  punishes  through 
a  judicial  proceeding  in  its  name;  but,  though  an  act  is  criminal 
by  the  common  law,  it  cannot  be  regarded  as  a  "crime"  in  a  state 
by  whose  laws  no  judicial  proceedings  can  be  maintained  for  its 
punishment:  Patterson  v.  Natural  etc.  Life  Ins.  Co.,  100  Wis.  118, 
69  Am,  St.  Rep.  899.  As  said  In  the  principal  case,  a  state  in- 
herently possesses,  and  the  legislature  may  lawfully  exercise,  such 
power  of  restraint  upon  private  rights  as  may  be  found  neces- 
sary and  appropriate  to  promote  the  health,  comfort,  safety,  and 
welfare  of  society.  This  power  is  known  as  the  police  power  of 
the  state,  and  in  determining  what  acts  the  legislature  may  or 
may  not  make  criminal,  it  is  necessary  to  know  what  is  within, 
and  what  is  without,  the  police  power  of  the  state. 

Police  Power  is  that  attribute  of  sovereignty  in  a  state  by  which 
it  clothes  the  legislature  with  power  to  regulate  persons  and  prop- 
erty in  accordance  with  the  provisions  of  the  state  constitution  in 
all  matters  relating  to  the  public  health,  the  public  morals,  and  the 
public  safety:  Stehmeyer  v.  City  Council,  53  S.  O.  259,  282;  State 
V.  Moore,  104  N.  O.  714,  17  Am,  St  Rep.  696.  It  may  also  be 
added  that  whatever  is  contrary  to  public  policy  or  Inimical  to  the 
public  interests  is  subject  to  the  police  power  of  the  state:  Louis- 
ville etc.  R.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  701.  The  exercise 
of  such  power  is  limited  to  this  field:  Ruhstrat  v.  People,  185  111. 
133,  76  Am.  St.  Rep.  30;  but  the  particular  subjects  to  which  the 
power  applies  have  not  been,  and  necessarily  cannot  be,  defined  with 
precision.  They  are  determined  by  "the  gradual  process  of  ju- 
dicial inclusion  and  exclusion":  Chicago  etc.  R.  R.  Co.  v.  State, 
47  Neb.  549,  53  Am.  St.  Rep.  557,  and  note.  The  police  power, 
under  our  system  of  government,  has  been  left  to  the  states,  and 
the  only  limit  to  its  exercise  in  the  enactment  of  laws  is  that  they 
shall  not  prove  repugnant  to  the  provisions  of  the  state  or  national 
constitution:  State  v.  Moore,  104  N.  C.  714,  17  Am.  St.  Rep.  696; 
but  the  general  government  doubtless  has  a  power  over  its  own 
property  analogous  to  the  police  power  of  the  several  states:  Cam- 
field  V.  United  States,  167  U.  S.  518,  525;  and  Congress  has  the  same 
police  powers  in  the  District  of  Columbia  that  the  state  legislatures 
have  within  their  several  jurisdictions:  Lansburgh  y.  District  of 
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Columbia,  11  App.  Gas.  (D.  C.)  512.  The  deposit  in  Congress  of  the 
power  to  regulate  commerce  between  the  states  is  not  intended  to 
rob  the  latter  of  their  police  power.  Under  such  power  they  may 
legislate  to  promote  domestic  morals,  order,  and  safety,  to  secure 
general  comfort,  health,  and  prosperity,  to  prevent  crime,  pauperism, 
disturbance  of  the  peace,  and  all  forms  of  social  evils,  and  to  pro- 
tect the  lives,  limbs,  quiet,  and  property  of  all  their  citizens:  Bur- 
diclv  V.  People,  149  111.  600,  41  Am.  St.  Rep.  329;  State  v.  Powell, 
58  Ohio  St.  324;  State  v.  Harrington,  68  Vt.  622,  627.  The  power 
of  a  state  to  restrain  or  prohibit  all  things  hurtful  to  the  com- 
fort, safety,  or  welfare  of  society  extends  to  almost  everything 
within  its  borders— to  the  suppression  of  nuisances;  to  the  prohibi- 
tion of  manufactures  deemed  injurious  to  the  public  health;  to  the 
prohibition  of  intoxicating  drinks,  their  manufacture  or  sale;  to 
the  prohibition  of  lotteries,  gambling,  horseracing,  or  anything  else 
that  the  legislature  may  deem  opposed  to  the  public  welfare:  See 
note  to  People  v.  Wemple,  27  Am.  St.  Rep.  565;  Ford  v.  State, 
85  Md.  465,  60  Am.  St  Rep.  337.  "The  first  right  of  a  state,  as 
ot  a  man,  is  self-protection,"  says  Caldwell,  J.,  In  Harbison  v.  Knox- 
Tille  Iron  Co.,  103  Tenn.  421,  76  Am.  St.  Rep.  682,  "and  with  the 
state  that  right  involves  the  universally  acknowledged  power  and 
duty  to  enact  and  enforce  all  such  laws,  not  in  plain  conflict  with 
some  provision  of  the  state  or  federal  constitution,  as  may  rightly 
be  deemed  necessary  or  expedient  for  the  safety,  health,  morals, 
comfort,  and  welfare  of  its  people.  This  power  is  an  important  and 
comprehensive  one,  and  its  application  must  be  expected  and  al- 
lowed to  expand  and  take  in  new  subjects  from  time  to  time,  as 
trade  and  business  advance  and  new  conditions  arise.  The  scope 
of  its  exercise,  within  the  bounds  already  mentioned,  is  limited 
only  by  the  requirement  that  it  shall  not  arbitrarily  and  unrea- 
sonably affect  the  citizen  in  his  life,  liberty,  and  property":  See, 
also.  Ford  v.  State,  ^  Rid.  465,  60  Am.  St.  Rep.  337. 

The  police  power,  however,  cannot  be  made  an  excuse  for  op- 
pressive and  unjust  legislation:  Harbison  v.  Knoxville  Iron  Co., 
103  Tenn.  421,  76  Am.  St.  Rep.  682;  State  v.  Broadbelt,  89  Md.  565, 
73  Am.  St.  Rep.  201;  Ex  parte  Brown,  38  Tex.  Or.  Rep.  295,  70 
Am.  St.  Rep.  743.  Laws  enacted  in  the  exercise  of  the  police 
power  must  be  police  regulations  in  fact,  and  if  they  do  not  con- 
duce to  any  legitimate  police  purpose,  but  amoimt  to  an  arbitrary 
and  unwan-anted  interference  with  the  right  of  the  citizen  to 
pursue  any  lawful  business,  they  must  be  declared  unconstitutional: 
State  V.  Chicago  etc.  Ry.  Co.,  68  Minn.  381,  64  Am.  St  Rep.  482; 
for  the  police  power,  however  broad  and  extensive,  Is  not  above 
the  constitution,  and  rnnst  be  exercised  In  subordinancy  to  it:  State 
V.  Goodwill,  33  W.  Va.  179,  25  Am.  St.  Rep.  863;  Stehmeyer  v. 
City  Council,  53  S.  C.  259.  Constitutional  rights  cannot  be  abridged 
by  legislation  under  the  guise  of  police  regulation:  State  v.  Julow, 
128  Mo.  163,  50  Am.  St  Rep.  443;  Ruhstrat  T.  People,  185  IlL  133, 
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76  Am.  St.  Rep.  30.  The  legislature  Is  the  Judge  of  when  the  ne- 
cessity for  an  exercise  of  the  police  power  exists,  but  the  reason- 
ableness of  Its  exercise  is  a  question  for  the  courts.  In  other  words, 
It  belongs  to  the  legislature  to  exercise  the  police  power  of  the 
Btate  subject  to  the  power  of  the  courts  to  adjudge  whether  any 
particular  law  invades  rights  secured  by  the  constitution:  Cleve- 
land etc.  Ry.  Co.  v.  People,  175  111.  359,  367;  Ruhstrat  v.  People, 
185  111.  133,  76  Am.  St.  Rep.  30;  Mugler  v,  Kansas,  123  U.  S.  623, 
€61 ;  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep.  609.  In  order  to 
sustain  legislative  interference  with  the  business  of  a  citizen  by 
virtue  of  the  police  power,  either  under  a  statute  or  a  municipal 
ordinance,  it  Is  necessary  that  the  act  should  have  some  reason- 
able relation  to  the  subjects  Included  In  such  power.  It  must  tend 
in  some  degree  toward  the  prevention  of  offenses,  or  preservation 
of  the  public  health,  morals,  safety,  or  welfare;  and  where  a  stat- 
ute is  sought  to  be  upheld  as  a  proper  exercise  of  the  police  power, 
the  court  should  examine  it  for  the  purpose  of  ascertaining  whether 
the  health,  morals,  safety,  or  welfare  of  the  public  justifies  its 
enactment.  If  the  statute  has  no  real  or  substantial  relation  to 
those  subjects,  It  is  the  duty  of  the  court  to  so  adjudge:  Chicago 
V.  Netcher,  183  111.  104,  75  Am.  St.  Rep.  93;  People  v.  Warden,  157 
N.  Y.  116,  68  Am.  St.  Rep.  763;  Ex  parte  Brown,  38  Tex.  Cr.  Rep. 
295,  70  Am.  St.  Rep.  743;  People  v.  Havnor,  149  N.  Y.  195,  200,  52 
Am.  St.  Rep.  707.  But  if  such  measures  have  been  adopted  as 
have  some  relation  to,  and  have  some  tendency  to  accomplish,  the 
desired  end,  and  do  not  violate  some  provision  of  the  constitution, 
a  court  cannot  assume  to  determine  whether  they  are  wise  or  the 
best  that  might  have  been  adopted:  State  v.  Chicago  etc.  Ry  Co., 
€8  Minn.  381,  64  Am.  St.  Rep.  482.  When  the  interests  of  individuals 
conflict  with  the  rights  of  the  public,  the  individual  Interest  must, 
of  course,  yield  to  the  paramount  right:  Commonwealth  v.  Hubley, 
172  Mass.  58,  70  Am.  St.  Rep.  242. 

The  Legislature  possesses  the  whole  legislative  power  of  the  peo- 
ple, except  so  far  as  such  power  may  be  limited  by  the  constitu- 
tion: People  v.  Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep.  668;  and  the 
right  of  a  state  to  interfere  with  the  use  of  private  property  by  its 
owner  belongs  to  the  police  power  of  the  state:  State  v.  Roby,  142 
Ind.  168,  51  Am.  St  Rep.  174.  The  only  limitations  upon  the  power 
of  the  legislature  are  those  imposed  by  the  state  constitution,  the 
federal  constitution,  and  valid  treaties  and  acts  of  Congress:  Town- 
send  V.  State,  147  Ind.  624,  62  Am.  St.  Rep.  477;  and  this  applies 
to  its  power  to  define  and  declare  public  offenses:  People  v.  West, 
106  N.  Y.  293,  60  Am.  Rep.  452.  Legislative  power  to  declare  what 
acts  shall  be  deemed  criminal,  and  punished  as  such,  does  not  ex- 
tend to  declaring  that  to  be  a  crime  which  in  its  nature  is  and 
must  under  all  circumstances  be  innocent,  nor  can  it,  in  defining 
crimes  or  in  declaring  their  punishment,  take  away  or  impair  any 
Inalienable  right  secured  by  the  constitution.    But  it  may,  acting 
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within  these  limits,  malce  acts  criminal  which  before  were  inno- 
cent, and  ordain  punishment  in  future  cases  where  none  before 
could  have  been  inflicted:  Lawton  v.  Steele,  119  N.  Y.  226,  16  Am. 
St.  Rep.  813;  and  see  People  v.  West,  106  N.  Y.  293,  60  Am.  Rep. 
452.  A  penalty  is  a  punishment  imposed  for  breach  of  a  duty 
Imposed  by  law,  and  the  legislature  cannot  delegate  to  an  executive 
body  the  power  to  impose  a  penalty  for  the  violation  of  a  rule  or 
regulation,  though  the  legislature  fixes  the  maximum  of  such  pen- 
alty: Harbor  Commrs.  v.  Redwood  Co.,  88  Cal.  491,  22  Am.  St.  Rep. 
321. 

Due  Process  of  Law.— The  constitutional  guaranty  is,  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law;  but  a  valid  exercise  of  the  police  power  does  not 
deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law:  State  v.  Holden,  14  Utah,  71,  87.  And  when  a  legislature 
defines  an  offense  and  prescribes  a  punishment  for  it,  it  is  not 
essential  that  it  should  be  prosecuted  by  indictment.  An  informa- 
tion, instead  of  an  indictment,  is  sufficient  to  constitute  "due  pro- 
cess of  law,"  in  a  criminal  prosecution,  where  the  state  has  pro- 
vided in  its  laws  that  crimes  may  be  prosecuted  by  Information: 
Hodgson  V.  Vermont,  168  U.  S.  262;  McNulty  v,  California,  149  U. 
S.  645;  Huitado  v.  California,  110  U.  S.  516;  Rowan  v.  State,  30 
Wis.  129,  11  Am.  Rep.  559;  State  v.  Boswell,  104  Ind.  S41;  In  re 
Dolph,  17  Colo.  35;  BoUn  v.  State,  51  Neb.  581. 

Criminal  Intent.— One  who  does  a  thing  forbidden  by  statute  is 
liable  to  the  punishment  therein  imposed,  though  in  so  doing  it 
he  had  no  evil  intent,  unless  the  statute  makes  such  intent  an 
element  of  the  crime;  and  proof  of  guilty  liuowledge  or  intent  is 
not  essential  in  a  prosecution  therefor:  State  v.  Zichfeld,  23  Nev. 
304,  62  Am.  St.  Rep.  800;  People  v.  Snowberger,  113  Mich.  86,  67 
Am.  St.  Rep.  449;  note  to  Farrell  v.  State,  30  Am.  Rep.  619;  People 
V.  West,  106  N.  Y.  293,  60  Am.  Rep.  452;  People  v.  Welch,  71  Mich. 
548,  552;  Commonwealth  v.  Raymond,  97  Mass.  567;  Commonwealth 
V.  Bowling,  114  Mass.  259;  Hill  v.  State,  62  Ala.  108;  State  v. 
White  Oali  etc.  Corp.,  Ill  N.  C.  661;  State  v.  Hurds,  19  Neb.  316. 
If  a  statute  has  made  it  criminal  to  do  an  act  under  peculiar  cir- 
cumstances, one  who  voluntarily  does  it  under  those  circumstances 
is  cliarged  with  the  criminal  intent  of  doing  it;  State  v.  Zichfeld, 
23  Nev.  304,  62  Am.  St.  Rep.  800.  Thus,  an  honest  mistake  by  a 
magistrate  as  to  age  will  not  excuse  him  for  joining  minors  In 
marriage  without  the  consent  of  parents  or  guardians:  Beckham 
V.  Nacke,  56  Mo.  546;  and  the  statute  may  punish  as  a  criminal  the 
Ignorant  seller  of  an  adulterated  or  forbidden  article:  Common- 
wealth V.  Farren,  9  Allen,  489;  United  States  v.  Bayand,  16  Fed. 
Rep.  376,  384;  People  v.  Snowberger,  113  Mich.  86,  67  Am.  St 
Rep.  449;  State  v.  Kittelle,  110  N,  C.  560,  28  Am.  St.  Rep.  698; 
Commonwealth  v.  Weiss,  139  Pa.  St.  247,  23  Am.  St.  Rep.  182. 
So  one  guilty  of  a  violation  of  the  liquor  laws  in  selling  alcohol  to 
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a  minor  cannot  excuse  the  crime  on  the  ground  that  the  intoxicant 
was  sold  by  his  clerk,  and  not  by  himself:  Snider  v.  State,  81  Ga. 
753,  12  Am.  St.  Rep.  350.  It  Is  no  defense  that  such  a  sale  was 
made  without  his  knowledge  and  contrary  to  his  instructions: 
State  V.  Kittelle,  110  N.  O.  560,  28  Am.  St.  Rep.  698.  See,  also, 
State  V.  Sasse,  6  S.  Dak.  212,  55  Am.  St.  Rep.  834.  Intent  consti- 
tutes no  element  of  the  crime  of  misdemeanor.  Hence  Innocence 
of  intention  does  not  entitle  one  accused  of  a  misdemeanor  to  an 
acquittal  if  he  has  committed  acts  constituting  a  misdemeanor: 
Haggerty  v.  St.  Louis  etc.  Storage  Co.,  143  Mo.  238,  65  Am.  St. 
Rep.  647.  But  where  the  statute  maizes  a  guilty  intent  an  element 
of  the  crime,  it  must  exist  before  a  conviction  can  be  had:  People 
V.  "Welch,  71  Mich.  548.  Hence  whether  or  not  a  criminal  intent 
or  guilty  knowledge  is  a  necessary  element  of  a  statutory  offense 
is,  in  some  cases,  a  matter  of  construction,  to  be  determined  from 
the  language  of  the  statute,  in  view  of  its  manifest  purpose  and 
design:  Commonwealth  v.  Weiss,  139  Pa.  St.  247,  23  Am.  St  Rep. 
182.  Having  shown  the  general  constitutional  principles  which 
must  govern  legislatures  in  declaring  acts  to  be  criminal,  illustra- 
tions will  now  be  given  showing  some  particular  acts  which  a 
legislature  has  power  to  declare  criminal,  and  others  over  which  it 
has  no  such  power. 

Abandonment  of  Children.— In  Georgia  a  father's  willful  and  volun- 
tary abandonment  of  his  child,  leaving  it  in  a  dependent  and  desti- 
tute condition,  is  a  misdemeanor:  Gay  v.  State,  105  Ga.  599,  70 
Am.  St  Rep.  68;  and  in  New  York  the  neglect  of  a  parent  to  pro- 
vide for  an  infant  child  of  tender  years  is  an  indictable  mis- 
demeanor: Matter  of  Ryder,  11  Paige,  185,  42  Am.  Dee.  109;  and 
see,  also,  Cowley  v.  People,  83  N.  Y.  464,  38  Am.  Rep.  464. 

Adulleration  of  Milk.— See  Dairy  Products,  infra. 

Animuls.—A  statute  making  it  unlawful  for  the  owner  of  hogs  to 
permit  them  to  run  at  large  is  a  proper  exercise  of  the  police  power. 
The  owner  is  not  deprived  of  his  property  without  due  process  of 
law:  Haigh  v.  Bell,  41  W.  Va.  19,  23.  Under  the  code  of  North 
Carolina,  cruelty  to  fowls,  such  as  chickens,  is  a  misdemeanor. 
Hence  under  that  code  one  may  be  successfully  prosecuted  for 
cruelty  to  animals  where  he  needlessly  and  willfully  kills  his  neigh- 
bor's trespassing  chickens:  State  v.  Neal,  120  N.  C.  613,  58  Am. 
St  Rep.  810. 

Buildings.— A  city  may  prohibit  the  erection  or  reconstruction,  In 
wood,  of  buildings  within  its  "fire  limits":  State  v.  O'Neil,  49  La. 
Ann.  1171.  It  is  a  valid  police  regulation,  though  no  attempt  is 
made  to  constitute  a  crime  in  any  other  sense  than  the  violation  of 
a  lawful  ordinance:  State  v.  O'Neil,  49  La.  Ann.  117L  A  statute 
requiring  tenement  houses  in  a  city,  previously  erected,  to  be  fur- 
nished by  the  owners  with  water,  in  sufficient  quantity  at  one  or 
more  places  on  each  floor  occupied  or  intended  to  be  occupied  by 
one  or  more  families,  whenever  they  shall  be  directed  to  do  so  by 
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the  board  of  health,  is  constitutional.  Such  a  provision  Is  not  only 
a  guard  to  the  public  health,  but  is  a  protection  against  fire,  and  i» 
a  proper  exercise  of  the  police  power:  Health  Dept.  v.  Rector,  145^ 
N.  Y.  32,  45  Am.  St.  Kep.  579.  No  punishment  or  penalty  could 
be  inflicted,  however,  for  the  violation  of  such  a  statute,  without 
a  trial:  Health  Dept.  v.  Rector,  145  N.  Y.  32,  45  Am.  St.  Rep.  579. 
If  a  statute  provides  that  a  city,  with  a  specified  population,  may 
establish  a  building  line  on  a  boulevard,  to  which  all  structure* 
thereon  must  conform,  but  does  not  provide  for  condemnation  or 
notice  to  the  owner,  it  is  no  crime  to  violate  the  provisions  of  an- 
ordinance  passed  in  pursuance  of  such  statute,  for  the  act  deprives 
persons  of  property  without  due  process  of  law:  St.  Louis  v.  Hill,. 
116  Mo.  527. 

Burial  and  Removal  of  the  Dend.—A  city  having  power  under  its 
charter  to  regulate  the  burial  of  the  dead  has,  it  seems,  power  to 
determine  for  itself  the  localities  in  the  city  in  which  such  burial 
shall  be  permitted,  and  to  mate  a  violation  of  its  ordinances  con-^ 
cerning  such  burial  a  misdemeanor:  Austin  v.  Austin  City  Cem. 
Assn.,  87  Tex.  330,  335,  47  Am.  St.  Rep.  114.  A  statute  making  it 
criminal  to  disinter  or  remove  from  the  place  of  burial  the  remains 
of  any  deceased  person  without  a  permit,  for  which  a  fee  of  ten  dol- 
lars must  be  paid,  is  a  sanitary  measure  within  the  police  power 
of  the  state,  and  does  not  contravene  the  provision  of  the  federal 
constitution  as  to  interstate  commerce.  Such  act  is,  therefore,  con- 
stitutional: In  re  Wong  Yung  Quy,  6  Saw.  442. 

Carriers. — Public  storage  and  warehouse  business  is  subject  to  the 
police  power  of  the  state,  but  a  statute  requiring  railway  and  trans- 
portation companies  to  turn  over  to  a  licensed  storage  company  or 
public  warehouseman  all  property  which  the  consignee  fails  to  call 
for  or  receive  within  twenty  days  after  notice  of  its  arrival,  an4 
making  a  failure  to  do  so  a  misdemeanor.  Is  unconstitutional,  for- 
Buch  a  requirement  is  not  a  lawful  exercise  of  the  police  power- 
of  the  state:  State  v.  Chicago  etc.  Ry.  Co.,  68  Minn.  381,  64  Am.  St. 
Rep.  482. 

Cheats,  Frauds,  and  Impositions.— One  of  the  undoubted  subjects  of 
the  police  power  is  the  protection  of  the  public  from  imposition  and 
fraud:  See  monographic  note  to  People  v.  Wemple,  27  Am.  St.  Rep. 
565,  on  the  constitutionality  of  state  regulations  of  interstate  com- 
merce; and  laws  providing  for  the  detection  and  prevention  of  fraud 
are,  as  a  general  proposifion,  free  from  constitutional  objection: 
People  V.  Wagner,  86  Jlich.  594,  24  Am.  St.  Rep.  141.  Thus,  the 
state  may  make  it  a  misdemeanor  for  one  to  be  an  itinerant  vender 
of  drugs  and  nostrums,  and  publicly  professing  to  cure  diseases  and 
Injuries,  without  a  Ijcense.  Such  a  statute  is  not  a  regulation  of 
interstate  commerce,  but  a  valid  exercise  of  the  police  power  of  the 
state,  and  is  constitutional:  State  v.  Wheelock,  95  Iowa,  577,  58  Am. 
St.  Rep.  442.  An  ordinance  may  also  regulate  the  weight  of  bread 
loaves,  and  punish  a  violation  thereof:  People  v.  Wagner,  86  Mich. 
Am.  St.  Rep.,  Vol.  LXXVIII— 16 
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594,  24  Am.  St.  Rep.  141.  The  state  may  institute  any  reasonable 
preventive  remedy  when  the  frequency  of  fraud,  or  the  difficulty 
experienced  by  individuals  in  circumventing  it,  is  so  great  that  no 
other  means  will  prove  efficacious:  People  v.  Wagner,  86  Mich.  594, 
24  Am.  St.  Rep.  141.  A  statute  "for  the  protection  of  landlords,  pro- 
prietors, or  Iceepers  of  hotels  and  boarding-houses"  does  not  violate 
that  provision  of  a  constitution  which  forbids  imprisonment  for 
debt,  or  that  which  forbids  the  malving  of  laws  giving  any  special 
privileges  or  immunities:  Ex  parte  King,  102  Ala.  182;  State  v. 
Yardley,  95  Tenn.  546.  Contra,  Hutchinson  v.  Davis,  58  111.  App. 
858.  A  statute  declaring  it  to  be  a  misdemeanor  to  fraudulently 
obtain  hotel  accommodations,  or  to  fraudulently  remove  baggage,  to 
defraud  the  proprietor  is  not  invalid,  as  authorizing  imprisonment 
for  debt,  as  the  imprisonment  is  inflicted  for  the  debtor's  fraud  and 
not  for  his  debt:  State  v.  Yardley,  95  Tenn.  546,  561.  So  a  statute 
which  malies  it  an  indictable  offense  to  procure  advances  by  false 
promises  to  begin  worls  is  not  unconstitutional.  The  offense  de- 
nounced by  this  statute  is  not  the  failure  to  comply  with  the  con- 
tract, but  the  fraud  in  making  it  to  obtain  advances  with  intent  to 
cheat  and  defraud:  State  v.  Norman,  110  N.  C.  484,  489. 

Coal  Mining.— A  statute  prohibiting  the  mining  for  coal  within  five 
feet  of  the  boundary  line  of  another's  land,  without  his  consent, 
and  imposing  a  penalty  for  so  doing,  is  a  valid  exercise  of  the  police 
power  of  the  state:  Maple  v.  John,  42  W.  Va.  30,  57  Am.  St.  Rep. 
839.  But  a  statute  maliing  that  an  offense,  if  committed  by  a  per- 
son engaged  in  one  branch  of  coal  mining,  which,  if  done  by  per- 
sons in  another  branch  of  the  same  business,  is  lawful,  without  any 
reason  for  distinction  between  the  two,  is  unconstitutional.  Thus, 
a  distinction  between  operators  who  sell  their  product  at  the  mine 
to  some  shipper  who  ships  it  away  to  the  market,  and  those  who 
themselves  ship  their  coal  by  rail  or  water,  is  purely  arbitrary,  and 
cannot  be  sustained.  Neither  can  a  law  which  deprives  men  en- 
gaged in  the  business  of  coal  mining  from  contracting  with  each 
other  for  the  purpose  of  ascertaining  the  weight  of  the  coal  mined 
or  the  amount  due  them,  in  any  manner  mutually  satisfactory,  be 
sustained.  Hence  a  conviction  for  violating  a  law  containing  these 
features  must  be  set  aside:  Harding  v.  People,  160  111.  459,  52  Am. 
St.  Rep.  344. 

Compulsory  Vaccination.— The  legislature  has  power  to  pass  an  act 
compelling  vaccination,  and  whenever  an  epidemic  of  smallpox  is 
existing,  or  may  be  reasonably  apprehended,  it  may,  in  the  exercise 
of  its  police  power,  confer  upon  a  municipal  corporation  authority 
to  malie  and  enforce  ordinances  requiring  all  persons  therein,  or 
who  come  within  its  limits,  to  submit  to  vaccination,  under  a  pen- 
alty of  fine  or  imprisonment:  Morris  v.  Columbus,  102  Ga.  792,  66 
Am.  St.  Rep.  243;  State  v.  Hay,  126  N.  0.  999,  post,  p.  691;  for 
danger  to  the  public  health  Is  a  sufficient  ground  for  the  exercise 
of  the  police  power  in  restraint  of  a  person's  liberty:  Morris  v. 
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Columbus.  102  Ga.  792,  66  Am.  St.  Rep.  243.  A  statute  providing 
for  the  vaccination  of  all  children  attending  the  public  schools,  and 
for  the  exclusion  of  unvaccinated  children  therefrom,  is  a  constitu- 
tional exercise  of  the  police  power  of  the  legislature:  Abeel  v.  Clark, 
84  Cal.  226;  Bissell  v.  Davison,  65  Conn.  183.  Compare  the  mono- 
graphic note  to  Hurst  v.  Warner,  47  Am.  St.  Rep.  546,  on  quaran- 
tine and  health  laws  and  regulations. 

Conspiracies  Injurious  to  Trade  and  Commerce  are  made  misde- 
meanors in  the  state  of  New  York.  An  unlawful  agreement  to  raise 
the  price  of  coal  is  a  conspiracy  of  this  character:  People  v.  Shel- 
don, 139  N.  Y.  251,  36  Am.  St.  Rep.  690.  So  if  two  or  more  persons 
conspire  by  their  Intimidations  or  molestation  to  deter  or  influence 
another  in  the  way  he  should  employ  his  industry,  his  talents,  or  his 
capital,  they  are  gniilty  of  a  criminal  offense:  Crump  v.  Common- 
wealth, 84  Va.  927.  10  Am.  St.  Rep.  895. 

Dairy  Products.— St&tutea  prohibiting  the  sale  of  adulterated  milk, 
or  milk  to  which  water  or  any  foreign  substance  has  been  acl  'ed, 
or  the  sale  as  pure  milk  of  any  milk  from  which  any  cream  has 
been  removed,  and  declaring  a  violation  of  the  prohibition  to  be  a 
criminal  offense,  are  constitutional  and  valid:  State  v.  Campbell,  64 
N.  H.  402,  10  Am.  St.  Rep.  419;  People  v.  West,  100  N.  Y.  293,  60  Am. 
Rep.  452;  State  v.  Smyth,  14  R.  I.  100,  51  Am.  Rop.  344,  and  extended 
note;  Commonwealth  v.  Smith,  103  Mass.  444.  A  person  may  be 
convicted  of  selling  adulterated  milk  although  he  did  not  know  it 
to  be  adulterated:  Commonwealth  v.  Farren,  9  Allen,  489.  An  act 
prescribing  certain  sanitary  regulations  to  be  obseived  by  dairymen 
and  other  individuals  who  supply  milk  to  cities,  towns,  and  villages, 
and  which  imposes  a  fine  for  any  violation  thereof,  makes  a  reason- 
able classification  of  persons  by  whom  the  sale  of  impure  milk 
would  be  especially  injurious  to  the  public,  and  the  act,  being  ap- 
plicable to  all  persons  of  that  class,  is  valid,  although  other  persons 
selling  milk  to  individuals  in  the  country  are  not  included  within 
its  regulations.  Such  regulations  are  a  valid  exercise  of  the  police 
power  of  the  state  designed  to  protect  the  public  health:  State  v. 
Broadbelt,  89  Md.  505,  73  Am.  St.  Rep.  201.  Compare  the  subdivi- 
sions Oleomargarine  and  Pure  Food  Laws,  infra. 

Employer  and  Employe.— A  statute  making  it  a  misdemeanor  for  a 
laborer  to  violate  a  contract  made  with  a  land  owner  after  receiv- 
ing supplies  is  constitutional:  State  v.  Chapman,  56  S.  C.  420,  76  Am. 
St.  Rep.  557;  but  a  statute  declaring  that  to  be  a  crime  which  con- 
sists alone  in  the  exercise  of  a  constitutional  right,  as  that  of  ter- 
minating a  contract,  is  unconstitutional:  State  v.  Julow,  129  Mo.  163, 
50  Am.  St.  Rep.  443.  The  power  to  prohibit  an  employer  from  ex- 
ercising his  constitutional  right  to  insist  that  his  employes  shall 
not  belong  to  a  trade  or  labor  union  is  not  within  the  police  power 
of  the  state.  Hence  a  statute  making  it  an  offense  for  an  employer 
to  impose  as  a  condition  to  employment  or  continued  employment, 
that  his  employes  shall  not  belong  to  a  trade  or  labor  union,  is 
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unconstitutional  and  void  as  class  or  special  legislation:  State  v, 
Julow,  129  Mo.  1G3,  50  Am.  St.  Rep.  443.  So  a  statute  which  at- 
tempts to  malje  it  a  crime  for  an  employer  to  insist,  and  to  Impose 
as  a  condition  of  employment  or  continued  employment,  that  his 
employs  shall  withdraw  from  or  refrain  from  joining  any  trade 
or  labor  union  is  further  unconstitutional  and  void,  as  seeliing  to 
deprive  the  employer  of  a  constitutional  right  without  due  process 
of  law:  State  v.  Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443. 

A  city  ordinance  making  it  a  misdemeanor  for  any  contractor 
employed  under  contract  with  the  city  to  employ  any  person  to  work 
more  than  eight  hours  a  day,  or  to  employ  Chinese  labor  under  such 
contract,  is  an  attempt  to  prevent  certain  parties  from  employing 
others  in  a  lawful  business  and  paying  them  for  their  services,  is  a 
direct  infringement  of  the  right  of  such  persons  to  make  and  en- 
force their  contracts,  and  is  unconstitutional  and  void  so  far  as  It 
attempts  to  create  a  crime:  Ex  parte  Kuback,  85  Cal.  274,  20  Am. 
St.  Rep.  226.  So  with  a  law  restricting  the  right  of  females  to  con- 
tract for  labor.  A  statute  declaring  that  no  female  shall  be  em- 
ployed in  any  factory  or  workshop  more  than  eight  hours  in  any 
one  day,  or  forty-eight  hours  in  any  one  week,  is  an  attempted  in- 
fringement upon  the  constitutional  rights  of  the  employer  and  the 
employs,  and  must,  therefore,  be  adjudged  void  under  a  constitu- 
tional provision  to  the  effect  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law:  Ritchie  v.  Peo- 
ple, 155  111.  98,  46  Am.  St.  Rep.  315.  And  a  statute  declaring  that  it 
shall  be  unlawful  for  any  person,  firm,  or  corporation  engaged  in 
mining  or  manufacturing,  and  interested  in  merchandising,  to  know- 
ingly and  willfully  sell  any  merchandise  or  supplies  to  any  employs 
at  a  greater  per  cent  of  profit  than  when  selling  merchandise  or  sup- 
plies of  like  quality,  character,  and  quantity  to  other  customers  buy- 
ing for  cash,  and  not  employed  by  them,  is  void,  because  it  is  class 
legislation,  and  an  unjust  interference  with  the  rights,  privileges, 
and  property  of  both  the  employer  and  the  employs :  State  v.  Fire 
Creek  etc.  Coke  Co.,  33  W.  Va.  188,  25  Am.  St.  Rep.  891;  In  re  Scrip 
Bill,  23  Colo.  504.  So  a  statute  which  provides  that  no  employer 
shall  impose  a  fine  upon  or  withhold  the  wages  or  any  part  of  the 
wage.s  of  an  employs  engaged  at  weaving  "for  imperfections  that 
may  arise  during  the  process  of  weaving,"  and  which  provides  a 
penalty  for  a  violation  of  its  provisions,  is  unconstitutional  as  inter- 
fering with  the  right  "of  acquiring,  possessing,  and  protecting  prop- 
erty": Commonwealth  v.  Perry,  165  Mass.  117,  31  Am.  St.  Rep.  533. 

An  act  making  it  a  criminal  offense,  punishable  by  a  fine,  for  per- 
sons or  corporations  engaged  in  any  mining  or  manufacturing  busi- 
ness to  keep  a  store,  or  to  control  any  store,  shop,  or  scheme  for  the 
furnishing  of  supplies,  tools,  clothing,  provisions,  or  groceries  to  em- 
ployes while  the  latter  are  engaged  in  such  business  is  unconstitu- 
tional and  void  as  class  legislation:  Frorer  v.  People,  141  111.  171. 
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And  a  statute  making  it  a  misdemeanor  for  any  person,  firm,  or 
corporation  engaged  in  manufacturing  or  mining  to  issue  any  oi-der, 
checli.  etc.,  in  payment  of  labor,  except  such  as  is  payable  in  money, 
Is  class  legislation,  is  violative  of  the  constitutional  guaranty  of 
"due  process  of  law,"  and  la  void:  State  v,  Loomis,  115  Mo.  307; 
State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St.  Rep.  863. 

Statutes  regulating  the  hours  of  labor  and  making  It  a  criminal 
offense  for  an  employer  to  violate  them  are  held  in  Massachusetts 
and  Utah  to  be  a  valid  exercise  of  the  police  power,  and  constitu- 
tional: Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383;  State 
V.  Holden,  14  Utah,  71;  affirmed  in  Hold  en  v.  Hardy,  169  U.  S.  368; 
State  V.  Holden,  14  Utah,  96;  Short  v.  Bullion-Beck  etc.  Min.  Co.,  20 
Utah,  20.  The  "eight-hour  law,"  In  Utah,  is  Intended  as  a  legisla- 
tive protection  for  the  employs  in  certain  employments:  Short  v. 
Bullion-Beck  etc.  Min.  Co.,  20  Utah,  20,  and  it  is  there  held  that  a 
law  may  be  limited  to  the  dangers  peculiar  to  a  particular  industi;y, 
such  as  laboring  underground  in  a  mine  or  working  in  a  concentrat- 
ing mill  for  the  reduction  of  ores,  without  denying  to  any  person 
the  equal  protection  of  the  law:  State  v.  Holden,  14  Utah,  71,  96. 
Other  state  statutes,  however,  which  restrict  the  hours  of  labor, 
and  make  their  violation,  on  the  part  of  employers,  a  criminal  of- 
fense, are  held  to  be  unconstitutional,  on  the  ground,  among  others, 
that  it  Is  not  competent  for  the  legislature  to  single  out  certain  in- 
dustries and  impose  upon  them  restrictions  with  reference  to  their 
employes'  hours  of  labor  from  which  other  employers  of  labor  are 
exempt;  that  laborers  have  a  constitutional  right  to  make  their  own 
contracts,  which  cannot  be  impaired  by  legislative  enactments;  and 
that,  there  being  no  injury  to  the  public,  it  is  not  a  valid  exercise 
of  the  police  power  for  the  legislature  to  prohibit  an  adult  person 
from  working  more  than  a  certain  number  of  hours  per  day,  on  the 
ground  that  working  longer  may,  or  probably  will,  injure  his  own 
health:  In  re  Morgan,  26  Colo.  415,  77  Am.  St.  Rep.  269;  In  re  House 
Bill,  21  Colo.  29;  Low  v.  Rees  Printing  Co.,  41  Neb.  127,  43  Am.  St. 
Rep.  670;  Seattle  v.  Smyth,  Wash.,  April,  1900;  Ritchie  v.  People, 
155  111.  98,  46  Am.  St.  Rep.  315.  These  cases  deny  the  validity  of 
"eight-hour  laws." 

Failure  to  Provide.— The  failure  of  a  husband  to  support  his  wife 
is  sometimes  made  a  statutory  offense:  Poole  v.  People,  24  Colo. 
510,  65  Am.  St.  Rep.  245;  and  where  he  leaves  his  wife  or  children 
a  burden  on  the  public,  he  Is,  under  the  statute,  deemed  a  disorderly 
person:  People  v.  Malsch,  119  Mich.  112,  75  Am.  St.  Rep.  381. 

Fish  and  Game— Laws  Concerning. — The  presei'vation  of  fish  and 
game  has  always  been  treated  as  within  the  proper  domain  of  the 
police  power,  and  laws  prescribing  the  time  and  manner  in  which 
fish  may  be  caught,  and  limiting  the  season  within  which  birds  and 
wild  animals  may  be  caught,  have  been  repeatedly  upheld  by  the 
courts:  Lawton  v.  Steele,  152  U/S.  133,  138.    "The  duty,"  says  Mr. 
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Justice  Brown,  In  Lawton  v.  Steele,  152  U.  S.  133,  139,  "of  preserv- 
ing the  fisheries  of  a  state  from  extinction  by  prohibiting  exhaus- 
tive methods  of  fishing,  or  the  use  of  such  destructive  instruments 
as  are  likely  to  result  in  the  extermination  of  the  young  as  well  as 
the  mature  fish,  is  as  clear  as  its  power  to  secure  to  its  citizens,  as 
far  as  possible,  a  supply  of  any  other  wholesome  food."  The  legis- 
lature, therefore,  undoubtedly  has  power  not  only  to  prohibit  fishing 
by  seines  or  nets  in  waters  of  the  state,  but  to  make  it  a  criminal 
off-nse:  Lawton  v.  Steele,  152  U.  S.  133,  139;  People  v.  Bridges,  142 
111.  CO,  35;  and  a  law  making  it  a  misdemeanor  to  take  fish,  with 
certain  exceptions,  in  any  other  manner  than  by  angling  for  them 
with  hook  and  line  is  not  unconstitutional:  State  v.  Mrozinski,  59 
Minn.  465;  Lawton  v.  Steele,  52  U.  S.  133,  135,  139. 

A  statute  declaring  seines  and  nets,  used  contrary  to  law,  in  fish- 
ing, to  be  a  public  nuisance  is  valid:  Bittenhaus  v.  Johnston,  92 
Wis.  588;  Lawton  v.  Steele,  152  U.  S.  133,  139;  and  the  legislature 
has  the  power  to  order  the  destruction  of  the  property  thus  de- 
nounced by  it  as  a  public  nuisance,  when  found  in  such  unlawful 
use,  at  least  where  it  is  of  trifling  value;  for  where  it  prohibits  the 
use  of  seines  or  nets  in  fishing,  it  has  power  to  take  such  measures 
as  are  reasonable  and  necessary  to  prevent  such  offenses  in  the 
future,  and  it  cannot  do  this  more  effectually  than  by  destroying 
the  means  of  the  offense:  Lawton  v.  Steele,  152  U.  S.  133;  Bitten- 
haus V.  Johnston,  92  Wis.  588.  A  statute  which  regulates  the 
method  and  times  of  catching  fish  In  waters  of  the  state  is  not 
invalid  as  class  legislation  on  the  ground  that  it  makes  different 
regulations  for  different  waters,  or  applies  to  certain  localities  or 
waters  only,  or  wholly  exempts  certain  waters  from  all  such  regula- 
tions. Neither  does  it  deny  to  any  person  "the  equal  protection  of 
the  laws"  merely  because  it  discriminates  between  different  locali- 
ties and  waters  and  between  different  kinds  of  fish:  Bittenhaus  v. 
Johnston,  92  Wis.  588,  5M,  596. 

A  statute  making  it  a  misdemeanor  for  any  person  to  have  in  his 
possession  any  gill  net  or  seine  is  valid:  Lewis  v.  State,  148  Ind. 
346.  But  a  statute  making  it  a  misdemeanor  for  anyone  to  have 
in  his  possession  certain  varieties  of  fish  during  certain  months  is 
unconstitutional,  as  depriving  a  person  of  his  property  without  due 
process  of  law,  in  so  far  as  the  statute  affects  the  possession  and 
sale  of  fish  imported  from  without  the  state,  and  on  which  a  cus- 
toms duty  has  been  paid:  People  v.  Buffalo  Fish  Co.,  30  Misc.  Rep. 
130;  62  N.  Y.  Supp.  543.  "In  so  far,  then,"  said  Lambert,  J.,  in  the 
case  last  cited,  "as  the  foresti*y,  game,  and  fisheries  law  imposes  a 
penalty  upon  those  having  bass,  pike,  pickerel,  and  muskellunge  in 
their  possession  during  the  closed  season,  such  fish  being  subjects 
of  Interstate  or  foreign  commerce,  it  Is  in  conflict  with  both  the 
federal  and  state  constitutions,  and  Is  without  force  or  effect.  The 
object  of  the  statute  is  to  protect  the  game  fishes  in  the  waters  of 
the  state,  and  that  object  is  not  promoted  by  depriving  citizens  of 
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their  property  In  fish  which  have  been  caught  and  killed  outside 
of  the  jurisdiction  of  the  state,  and  which  have  become  component 
parts  of  commerce;  and  the  law  cannot,  therefore,  be  sustained  as 
an  exercise  of  the  police  power,  except  as  it  deals  with  those  fish 
which  have  been  tal»en  witliin  the  jurisdiction  of  tlie  state."  The 
court  of  appeals,  however,  though  it  affirmed  the  judgment  in  this 
case,  did  so  upon  the  ground  that  the  statute  assailed  did  not  apply 
to  fish  imported  from  beyond  the  state.  Respecting  the  views 
stated  in  the  foregoing  quotation,  the  members  of  the  court  of  ap- 
peals expressing  their  opinions  were  equally  divided:  People  v.  Buf- 
falo Fish  Co.,  104  N.  Y.  93,  79  Am.  St.  Rep.  622.  So  an  act  to  further 
regulate  "fishing  for  profit"  in  the  waters  of  the  state  is  uncon- 
stitutional where  it  is  a  local  or  special  law,  and  discriminates  in 
favor  of  citizens  of  oertain  counties,  thereby  denying  to  others 
the  equal  protection  of  the  laws:  State  v.  Higgins,  51  S.  C.  51.  A 
statute,  however,  which  gratits  to  citizens  of  one  state  certain  fish- 
ing rights  is  not  a  discrimination  against  the  "privileges"  of  citi- 
zens of  the  several  states,  within  the  meaning  of  the  federal  con- 
stitution: State  V.  Tower.  84  Me.  444;  and  a  statute  making  it  un- 
lawful to  fish  in  certain  rivers,  within  certain  points,  "with  seine 
or  nets,  except  from  the  shore  In  the  usual  and  customary  man- 
ner," is  not  unconstitutional  because  it  discriminates  in  favor  of 
shore  owners  or  occupants:  Hughes  v.  State,  87  Md.  298.  A  state 
may  regulate  fishing  within  its  navigable  waters:  State  v.  Wood- 
ard,  123  N.  C.  710;  Hughes  v.  State.  87  Md.  298.  A  statute  making 
it- criminal  to  sell  trout  during  the  close  season  is  constitutional, 
and  may  be  enforced  though  the  trout  sold  have  been  artificially 
propagated  and  maintained:  Commonwealth  v.  Gilbert,  160  Mass. 
157. 

A  state  legislature  also  has  power  to  enact  laws  for  the  preserva- 
tion of  other  game  than  fish  in  the  state,  and  the  constitutionality 
of  such  legislation  cannot  be  questioned.  The  power  to  legislate  on 
this  subject  is  part  of  the  police  power  inherent  in  each  state: 
American  Exp.  Co.  v.  People,  133  111.  649,  23  Am.  St.  Rep.  641.  The 
state  may,  therefore,  prohibit  the  taking  of  wild  game  and  any 
traffic  or  commerce  in  it,  if  deemed  necessary  for  its  protection  or 
preservation,  or  the  public  good,  and  to  this  end  may  make  it  crim- 
inal for  any  person  to  sell,  or  offer  for  sale,  any  of  such  game, 
whether  killed  within  or  without  the  state:  Ex  parte  Maier,  103 
Cal.  476,  42  Am.  St.  Rep.  129.  Persons  permitted  by  law  to  kill, 
but  not  to  sell,  game  have  only  a  qualified  property  In  it  after  it 
Is  killed.  They  may  use  it  themselves,  but  cannot  lawfully  sell 
It  to  others:  American  Exp.  Co.  v.  People,  133  111.  649,  23  Am.  St. 
Rep.  641.  If  a  statute  declares  that  every  person  in  the  state  who 
shall  at  any  time  sell,  or  offer  for  sale,  the  hide  or  meat  of  any 
deer,  elk,  antelope,  or  mountain  sheep,  shall  be  guilty  of  a  misde- 
meanor, its  application,  it  has  been  held,  extends  to,  and  Includes, 
the  selling  of  the  hide  or  meat  of  any  of  such  animals  though  law- 
fully killed  beyond  the  state:  Ex  parte  Maier,  103  Cal.  476,  42  Am. 
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St.  Rep.  120.  A  conviction  under  such  statute  may  be  sustained 
if  the  article  sold,  though  imported  into  the  state  from  another,  was 
fiot  in  the  original  package:  Ex  parte  Maier,  103  Cal.  476,  42  Am. 
St.  Rep.  129.  So,  in  Ohio,  it  has  been  held  that  a  statute  making 
it  criminal  for  a  person  to  have  in  his  possession,  or  to  purchase  or 
«ell,  certain  game  birds  or  animals  at  the  times  designated  therein 
is  constitutional,  though  applicable  to  birds  or  animals  lawfully 
killed  in  another  state  and  shipped  to  the  state  wherein  such  killing 
would  be  unlawful:  Roth  v.  State,  51  Ohio  St  209,  46  Am.  St.  Rep. 
e66.  That  a  state  may  absolutely  prohibit  the  importation  and  sale 
of  game  and  fish  during  a  closed  season,  or  during  the  entire  year, 
although  lawfully  acquired  In  another  state,  and  though  not  an  arti- 
■cle  of  food  deleterious  in  Itself,  see  People  v.  O'Neil,  110  Mich.  324, 
32S. 

The  mere  possession  of  game  may  be  made  a  criminal  offense, 
though  imported  from  another  state,  and,  in  the  latter  event,  such 
a  law  is  not  invalid  as  unlawfully  restricting  interstate  commerce: 
People  V.  O'Neil,  110  Mich.  324;  Roth  v.  State,  51  Ohio  St.  209,  46 
Am.  St.  Rep.  566;  Phelps  v.  Racey,  60  N.  Y.  10,  19  Am.  Rep.  140; 
State  V.  Rodman,  58  Minn.  393;  and  a  statute  making  it  a  misde- 
meanor for  any  person  to  have  in  his  possession  any  game  birds 
or  animals,  or  any  flesh,  pieces,  or  parts  thereof,  during  the  season 
when  the  catching  or  killing  thereof  is  prohibited,  applies  to  such 
birds  or  animals,  or  any  part  thereof,  though  killed  within  the 
open  season:  Haggerty  v.  St.  Louis  etc.  Storage  Co.,  143  Mo.  238, 
65  Am.  St  Rep.  &47;  State  v.  Rodman,  58  Minn.  393.  A  statute 
making  it  unlawful  to  purchase,  sell,  expose  for  sale,  or  have  in  pos- 
eession  any  of  the  birds  mentioned  therein,  but  declaring  that  its 
provisions  shall  not  be  construed  to  apply  to  any  common  carrier 
Into  whose  possession  any  of  the  birds  or  game  shall  come  in  the 
regular  course  of  their  business,  while  In  transit  to  the  state  from 
any  place  without  the  state  where  the  killing  of  such  birds  or  game 
shall  be  lawful,  applies  to  game  killed  beyond  the  state,  and  makes 
the  sale  or  the  having  in  possession  such  game  in  this  state  unlaw- 
ful: Roth  V.  State,  51  Ohio  St.  209,  46  Am.  St  Rep.  566.  There 
are,  however,  some  cases  which  hold  that  the  possession  or  sale  of 
game  killed  in  another  state  is  not  an  offense:  Commonwealth  v. 
Wilkinson,  139  Pa.  St.  298;  Commonwealth  v.  Hall,  128  Mass.  410, 
35  Am.  Rep.  387;  People  v.  Buffalo  Fish  Co.,  62  N.  Y.  Supp.  543; 
164  N.  Y.  93,  79  Am.  St  Rep.  622. 

The  state,  in  the  exercise  of  its  police  power,  may  impose  such 
limitations  and  restrictions  upon  the  right  of  property  in  game, 
after  it  is  taken  or  killed,  as  tends  to  prevent  its  extermination  or 
undue  depletion:  State  v.  Chapel,  04  Minn.  130,  58  Am.  St  Rep. 
524.  It  may  therefore  enact  a  statute  making  it  unlawful  for  any 
carrier  to  transport  game  killed  in  the  state,  knowing  the  same  to 
have  been  sold,  or  knowing  that  it  is  to  be  sold  or  offered  for  sale; 
and  any  carrier  transporting  game  in  violation  of  such  statute  will 
be  amenable  to  the  penalty  prescribed  thereby:  American  Exp.  Co. 
V.  People,  133  111.  649,  23  Am.  St.  Rep.  641.    So,  a  statute  making  it 
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"unlawful  for  any  person  to  consign  by  common  carrier  to  any  com- 
mission merchant  or  sale  marlset,  at  any  time,  any  ells,  moose,  cari- 
bou, or  deer,  or  any  part  thereof,  except  the  sliin  or  head,"  is  not 
unconstitutional  as  depriving  citizens  of  their  privileges  and  prop- 
erty without  due  process  of  law:  State  v.  Chapel,  &1  Minn.  130, 
68  Am.  St  Rep.  524.  But  a  statute  imposing  a  penalty  upon  any 
person  killing,  destroying,  or  having  in  his  possession,  between  the 
first  days  of  October  and  Januai*y,  more  than  one  moose,  two  cai'i- 
bou,  or  three  deer  does  not  prohibit  common  carriers  from  having 
more  than  three  deer  in  their  possession  between  said  daj^s  for  the 
purposes  of  transportation:  Bennett  v.  American  Exp.  Co.,  83  Me. 
236,  23  Am.  St.  Rep.  774.  A  county  ordinance  forbidding  all  per- 
sons, under  a  penalty,  to  transport  game  lawfully  talien  to  the  place 
where  they  desire  to  use  or  dispose  of  it  is  violative  of  the  right 
of  private  property  and  void:  Ex  parte  Knapp,  127  Cal.  101;  but 
a  game  law  Is  not  invalid  because  it  provides  greater  restrictions 
and  severer  penalties  against  nonresidents  than  against  residents, 
nor  because  it  makes  the  penal  character  of  the  acts  depend  on  the 
by-laws  of  game  protection  societies:  Allen  v.  Wyckoff,  48  N.  J.  L. 
90.  57  Am.  Rep.  548.  See,  generally,  the  monographic  note  to  Ex 
parte  Maier,  42  Am.  St.  Rep.  138-144,  on  game  laws. 

Fraudulent  Banking.— In  some  of  the  states  fraudulent  banking— 
that  is,  receiving  a  deposit  knowing  the  bank  to  be  insolvent— Is 
made  a  criminal  offense:  State  v.  Eifert,  102  Iowa,  188,  03  Am.  St. 
Rep.  433;  Robertson  v.  People,  20  Colo.  279.  It  is  not  unconstitu- 
tional to  make  such  an  offense  embezzlement,  and  is  not  a  depriva- 
tion of  liberty  or  property  without  due  process  of  law,  for  the 
banking  business  is  affected  with  a  public  interest  and  is  subject 
to  regulation  within  the  general  police  power:  Meadowcraft  v. 
People,  163  111.  56,  54  Am.  St.  Rep.  447;  and  a  statute  making  the 
failure  of  a  banker  within  thirty  days  after  receiving  a  deposit 
prima  facie  evidence  of  an  intent  on  his  part  to  defraud  is  con- 
stitutional: Meadowcraft  v.  People,  103  111.  50,  54  Am.  St.  Rep. 
447.  A  statute  which  makes  it  a  misdemeanor  for  "any  banker" 
to  discount  any  note,  bill,  or  draft  at  a  usurious  rate  of  Interest, 
is  not  an  unlawful  exercise  of  class  legislation:  Youngblood  ▼. 
Birmingham  etc.  Sav.  Co.,  95  Ala.  521,  30  Am.  St.  Rep.  245. 

Free  Speech,  Right  of.— Publicly  professing  to  treat  diseases  while 
an  Itinerant  vender  of  drugs,  nostrums,  etc.,  without  a  hcense,  is 
an  indictable  offense  under  the  Iowa  statute,  which  is  held  not 
to  contravene  the  constitutional  provision  guaranteeing  the  right 
to  speak  and  write:  State  v.  Bair,  92  Iowa,  28.  And  a  city  ordi- 
nance forbidding,  under  penalty  of  a  fine,  any  person,  not  having  a 
permit  from  the  mayor,  from  making  "any  public  address"  in  or 
upon  any  of  the  public  grounds  of  the  city  is  constitutional.  The 
words  "public  address"  apply  to  sermons  delivered  on  such  grounds: 
Commonwealth  v.  Davis.  162  Mass.  510,  44  Am.  St.  Rep.  389;  af- 
firmed in  Davis  v.  Massachusetts,  167  U.  S.  43.    "The  fourteenth 
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amendment  to  tlie  constitution  of  the  United  States  does  not,"  said 
Mr.  Justice  White,  "destroy  the  power  of  the  states  to  enact  police 
regulations  as  to  the  subjects  within  their  control,  and  does  not 
have  the  effect  of  creating  a  particular  and  personal  right  In  the 
citizen  to  use  public  property  in  defiance  of  the  constitution  and 
laws  of  the  state":  Davis  v.  Commonwealth,  167  U.  S.  43,  47. 

Oame  and  Fish.— See  Fish  and  Game,  supra. 

Hatckers  or  Peddlers.— A  statute  forbidding  the  sale  of  goods, 
wares,  and  merchandise  by  any  person  as  a  hawlier  or  peddler, 
within  a  certain  ten-itory  within  a  state,  is  a  valid  exercise  of  the 
police  power,  and  not  unconstitutional  as  a  regulation  of  inter- 
state commerce:  Commonwealth  v.  Gardner,  133  Pa.  St.  284,  19  Am. 
St.  Rep.  645.  But  a  city  ordinance  requiring  nonresident  hawlicrs 
or  peddlers  of  merchandise  not  grown  or  manufactured  in  the 
county  in  which  such  city  Is  situated  to  pay  a  license  fee,  under 
penalty  of  a  fine.  Is  unconstitutional:  Graff ty  v.  Rushville,  107  Ind. 
502,  57  Am.  Rep.  128. 

Horseracing.— An  act  making  horseracing  and  race  meetings,  ex- 
cept at  intervals  stated  therein,  a  misdemeanor,  and  prescribing  a 
penalty,  is  a  legitimate  exercise  of  the  police  power  of  the  state: 
State  V.  Roby,  142  Ind.  168,  51  Am.  St.  Rep.  174;  and  the  legdslature. 
In  the  exercise  of  such  power,  may  declare  booli-maljing  and  pool- 
selling  to  be  a  crime:  State  v.  Burgdoerfer,  107  Mo.  1,  33;  but  an 
act  which  malies  boolv-maliing  and  pool-selling  "at  any  other  place 
than'  upon  the  premises  of  regular  racecoiu'ses,"  a  misdemeanor,  is 
unconstitutional  and  void,  for  It  violates  the  right  to  constitutional 
equality,  the  equal  protection  of  the  law:  State  v.  Bliler,  138  Mo. 
139;  State  v.  Walsh,  1:56  Mo.  400.  Betting  on  horseraces,  under  the 
Tennessee  statute,  is  indictable  as  gaming,  unless  the  race  Is  run 
within  a  substantial  inclosure  and  the  bet  is  made  within  such  In- 
closure;  and  this  is  declared  not  to  be  vicious  class  legislation: 
Debardelaben  v.  State,  99  Tenn.  649. 

Insurance  Matters.— 'A  state  has  power  to  impose  such  conditions 
as  It  may  please  upon  the  doing  of  any  business  within  Its  borders 
by  foreign  insurance  companies,  and  it  may  lawfully  make  It  a 
criminal  offense  for  agents  of  foreign  Insurers  and  brokers,  who 
have  not  complied  with  Its  laws,  to  solicit  or  act  therein  In  regard 
to  foreign  insurance:  Commonwealth  v.  Nutting,  175  Mass.  154, 
post,  p.  483;  Commonwealth  v.  Roswell,  173  Mass.  119;  Hooper  r. 
California,  155  U.  S.  648;  Pierce  v.  People,  106  111.  11,  46  Am.  Rep. 
083;  although  the  contract  is  made  out  of  the  state:  Pierce  v. 
People,  106  111.  11,  46  Am.  Rep.  683;  and  provides  that  such  agents 
shall  be  deemed  agents  of  the  insured:  Pierce  v.  People,  106  111. 
11,  46  Am.  Rep.  683;  and  see  Commonwealth  v.  Nutting,  175  Mass. 
154,  post,  p.  483.  The  state,  however,  could  not  recover  a  penalty 
for  violating  its  laws  as  to  foreign  insurance,  where  the  policy, 
an  open  one,  was  issued  outside  the  state,  at  a  certain  place,  at 
which  the  premiums  were  paid  and  at  which  the  losses  were  to  be 
paid,  and  the  only  act  done  within  the  state  was  the  mailing  of  a 
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letter  describing  certain  cotton  to  which  the  defendant,  the  Insured, 
desired  the  policy  to  attach:  Allgeyer  v.  Louisiana,  165  U.  S.  578; 
reversing  State  v.  Allgeyer,  48  La.  Ann.  104. 

The  legislature  may  also  make  It  criminal  for  a  person  to  act 
as  an  insurance  agent  without  a  license  therefor,  although  the  prop- 
ei-ty  insured  is  not  within  the  state:  Commonwealth  v.  Roswell,  ITS 
Mass.  119;  and  a  statute  malting  it  criminal  for  the  agent  of  a  life 
insurance  company  to  pay  a  rebate  to  induce  a  person  to  effect 
an  Insurance  in  a  company  Is  constitutional,  and  may  be  enforced 
against  the  agent  of  a  foreign  Insurance  company  doing  business  in 
this  state:  People  v.  Formosa,  131  N.  Y.  478,  27  Am.  St.  Kep,  612. 
The  agents  of  foreign  Insurance  companies  who  are  carrying  on 
business  within  the  state  may  also  be  convicted  of  violating  an 
"act  to  declare  unlawful  trusts  and  combinations  In  restraint  of 
trade  and  products,  and  to  provide  penalties  therefor."  The  word 
"trade,"  as  used  In  such  statute,  does  not  mean  Interstate  com- 
merce; and  it  may  therefore  be  made  to  cover  the  transactions  of 
such  agents  without  placing  Its  provisions  in  conflict  with  the 
powers  of  Congress  to  regulate  commerce  among  the  several  states: 
State  V.  Phipps,  50  Kan.  609,  3i  Am.  St.  Rep.  152. 

Interstate  Commerce.— Kn  act  concerning  some  of  the  subjects  of 
Interstate  commerce  may  be  made  a  crime,  under  certain  circum- 
stances. Thus,  to  kill  game  for  the  purpose  of  transporting  it  be- 
yond the  state  limits,  or  to  have  it  in  possession  for  such  purpose, 
may  be  made  a  criminal  offense,  without  violating  the  interstate 
commerce  clause  of  the  federal  constitution:  Geer  v.  Connecticut, 
161  U.  S.  519,  522,  535.  But  the  general  rule  is  that  the  United 
States  has  exclusive  control  of  that  which  belongs  to  interstate  com- 
merce. Thus,  cigarettes  are  a  recognized  commercial  commodity, 
and  their  sale  in  the  original  package  cannot  be  made  a  criminal 
offense:  McGregor  v.  Cone,  104  Iowa,  465,  65  Am.  St.  Rep.  522; 
State  V.  Goetze,  43  W.  Va.  495,  64 'Am.  St.  Rep.  871.  Contra,  Austin 
V.  State,  101  Tenn.  563,  70  Am.  St.  Rep.  703,  holding  that  cigarettes 
are  not  legitimate  articles  of  commerce;  that.  In  the  absence  of  con- 
gressional legislation  to  the  contrary,  a  state  statute  may  prohibit 
the  importation  and  sale  of  cigarettes  within  the  state  without 
violating  the  Inhibition  against  state  regulation  of  interstate  com- 
merce; and  that  a  state  statute  making  it  criminal  to  sell  cigarettes 
manufactured  within  the  state  is  valid  as  an  internal  police  regu- 
lation. 

A  state  legislature  cannot  prohibit  the  Importation  and  sale,  with- 
in the  state,  of  a  pure  article  of  commerce,  so  long  as  it  remains 
In  the  original  package.  Hence,  a  state  cannot  prohibit  the  im- 
portation and  sale  in  the  state  of  pure  oleomargarine  made  in 
imitation  and  semblance  of  butter:  Fox  v.  State,  89  Md.  381,  73  Am. 
St.  Rep.  193;  SchoUenberger  v.  Pennsylvania,  171  U.  S.  1.  Contra, 
Commonwealth  v.  Huntley,  156  Mass.  236,  holding  that  the  state 
may  forbid  the  sale  of  oleomargarine  made  in  imitation  of  "yellow 
butter,"   though   It   has   been   imported   from    another  state.    But 
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while  a  state  may  not  have  power  to  totally  exclude  an  article  of 
Interstate  commerce,  it  may  so  regulate  the  introduction  of  an  im- 
ported article  as  to  insure  purity:  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  14.    A  state  may  pass  all  laws  necessary  to  prevent 
deception  and  fraud  in  the  sale,  within  its  limits,  of  articles  in 
whatever  state  manufactured,  or  from  whatever  state  imported  or 
introduced.    Hence  a  state  may  make  it  a  criminal  offense  to  sell 
Impure  and  deleterious  oleomargarine,  whether  made  in  the  state 
or  elsewhere,  and  whether  sold  as  butter  or  oleomargarine:  Fox 
V.  State,  89  Md.  381,  73  Am.  St.  Rep.  193.    See,  also,  Schollenberger 
V.  Pennsylvania,  171  U.  S.  1,  14.    A  statute  prohibiting  and  making 
criminal  the  sale  of  oleomargarine  unless  it  has  been  colored  piuk 
has  been  held  constitutional,  though   applicable  to    that  manufac-- 
tured  without,  as  well  as  within,  the  state.   -Such  a  statute  has  for 
lt»  object  the  prevention  of  fraud  on  the  public,  and  is  therefore 
within  the  police  power  of  the  state,  and  it  is  operative  although 
the  article  has  been  imported  in  original  packages:  State  v.  Myera, 
42  W.  Va.  822.  57  Am.  St-  Ptep,  887.    Contra,  Collins  v.  New  Hamp- 
shire, 171  U.  S.  30,  holding  such  a  statute  invalid,  as  being,  in  neces- 
sary effect,  prohibitory.    "Pink,"   said  Mr.  Justice  Peckham,   de- 
livering the  opinion  of  the  court,  "is  not  the  color  of  oleomargarine 
in  its  natural  state.    The  act  necessitates  and  provides  for  adultera- 
tion.   It  enforces  upon  the  importer  the  necessity  of  adding  a  for- 
eign substance  to  his  article,  which  Is  thereby  rendered  unsalable, 
lu  order  that  he  may   be  permitted  lawfully  to  sell   it.    If   en- 
forced, the  result  could  be  foretold.    To  color  the  substance  as 
provided    for  In  the    statute  naturally    excites    a    prejudice    and 
strengthens  a  repugnance  up  to  the  point  of  a  positive  and  abso- 
lute refusal  to  purchase  the  article  at  any  price."    Under  a  statute 
directed  especially  against  the  sale  of  oleomargarine  as  an  article 
of  food,  a  state  has  power,  It  has  been  held,  to  punish,  as  a  crime, 
sales  of  oleomargarine  contained -In  small  tubs  not  exceeding  ten 
pounds  In  weight,  and  suitable  for  the  retail  trade.    Such  a  tub 
is  not  an  original  package,  and  to  punish  its  sale  does  not  inter- 
fere with  Interstate  commerce:  Commonwealth  v.  Paul,  170  Pa.  St 
284,  50  Am,  St.  Rep.  776. 

The  statute  of  Virginia  making  It  a  crime  to  offer  for  sale,  within 
the  limits  of  that  state,  any  fresh  meats  (beef,  veal,  or  mutton)  from 
animals  slaughtered  one  hundred  miles  or  over  from  the  place  at 
which  It  is  offered  for  sale,  unless  It  has  been  previously  Inspected 
and  approved  by  local  inspectors,  for  whom  a  compensation  is 
provided,  to  be  paid  by  the  owner  of  the  meats,  but  which  act  does 
not  require  the  Inspection  of  fresh  meats  from  animals  slaughtered 
within  one  hundred  miles  from  the  place  In  that  state  at  which  such 
meats  are  offered  for  sale,  Is  void,  because  it  Is  a  restraint  upon 
commerce  among  the  states,  and  Imposes  a  discriminating  tax  upon 
the  products  and  Industries  of  some  other  states  In  favor  of  the 
products  and  industries  of  that  state:  Brimmer  v.  Rebman,  138 
U.  S.  78,  82,  83.    So  a  statute  of  that  state,  since  repealed,  which 
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provided  that  all  flour  brought  Into  the  state  and  offered  for  sale 
therein  should  be  reviewed  and  have  the  Virginia  inspection  marlced 
thereon,  which  allowed  the  inspector  an  inspection  fee  of  two  cents 
for  each  Ijarrel  inspected,  and  which  imposed  a  penalty  for  offer- 
ing such  flour  for  sale  without  such  inspection,  was  held  by  the 
same  court  to  be  a  discriminating  law,  repugnant  to  the  commerce 
clause  of  the  federal  constitution:  Voight  v.  Wright,  141  U.  S.  62. 

A  state  statute  mailing  it  a  crime  for  one  to  be  an  itinerant 
vender  of  drugs  and  nostrums,  and  to  publicly  profess  to  cure  dis- 
eases and  injuries  without  a  license,  does  not  Interfere  with  Inter- 
state commerce,  and  is  a  valid  exercise  of  the  police  power  of  the 
state:  State  v.  Wheelock,  95  Iowa,  577,  58  Am.  St.  Rep.  442. 

A  statute  requiring  a  party,  who  desires  to  deal  In  convict-made 
goods,  manufactured  in  other  states,  to  obtain  a  license  therefor 
or  suffer  a  penalty  for  violating  the  law,  Is  void  as  interfering  with 
the  interstate  commerce  clause  of  the  federal  constitution:  Arnold 
V.  Yanders,  56  Ohio  St.  417,  60  Am.  St.  Rep.  753.  So  a  statute 
which  malves  it  a  crime  for  prison-made  goods  to  be  exposed  for 
sale  or  sold,  unless  they  are  so  stamped  as  to  show  when  and 
where  they  were  made,  and  that  they  are  the  product  of  prison 
labor,  is  void  as  an  attempted  regulation  of  interstate  commerce 
when  applied  to  goods  manufactured  in  another  state:  People  r. 
Hawkins,  157  N.  Y.  1,  68  Am.  St.  Rep.  736.  See  the  subdivisions. 
Cheats,  Frauds,  and  Impositions,  Fish  and  Game,  Hawkers  or 
Peddlers,  and  Insurance  Matters,  supra,  and  Sunday  Daws,  infra. 

Intoxicating  Liquors. — There  is  no  inherent  right  in  a  citizen  to  sell 
intoxicating  liquors  bj'  retail;  it  is  not  a  privilege  of  a  citizen  of  the 
state  or  of  a  citizen  of  the  United  States.  It  is  a  business  attended 
with  danger  to  the  community,  and  may,  in  the  exercise  of  the  police 
power  of  the  state,  and  without  violating  the  constitution  or  laws  of 
the  United  States,  be  entirely  prohibited,  or  be  permitted  under  such 
conditions  as  will  limit  to  the  utmost  its  evils:  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  91,  per  Mr.  Justice  Field.  To  the  same  effect,  see, 
also,  Mugler  v.  Kansas,  123  U.  S.  623,  662;  Giozza  v.  Tiernan,  148 
U.  S.  657,  662;  Cantini  v.  Tillman,  54  Fed.  Rep.  969;  Welsh  v.  State, 
126  Ind.  71,  77;  State  v.  Aiken,  42  S.  O.  222;  Hunzinger  v.  State, 
39  Neb  653.  "Were  it  not  for  statutory  restrictions  and  prohibi- 
tions," says  Coffey,  J.,  in  Welsh  v.  State,  126  Ind.  71,  77,  "every 
person  would  be  as  free  to  engage  in  the  business  of  manufactur- 
ing and  selling  intoxicating  liquor  as  he  would  be  to  engage  in  the 
manufacture  and  sale  of  any  other  property.  It  is  not  true,  as  is 
sometimes  argued,  that  the  citizen  derives  his  right  to  sell  intoxi- 
cating liquor  from  the  particular  state  in  which  he  sells.  In  selling 
he  is  but  exercising  his  common-law  right  All  laws  regulating  and 
imposing  burdens  on  the  business  are  prohibitory  in  their  char- 
acter. There  is  no  difference  between  an  absolute  prohibitory  law, 
a  law  providing  for  local  option,  and  a  license  law,  except  In  the 
extent  to  wliich  they  prohibit  the  manufacture  and  sale  of  intoxi- 
cating drinks.    An  absolute  prohibitory  law  deprives  all  within  its 
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reach  from  engaging  In  the  business;  a  local  option  law  prohibits 
all  within  a  given  locality  from  selling  within  that  locality;  while 
a  license  law  prohibits  all  within  the  state,  who  have  not  obtained 
a  license,  from  engaging  in  the  business  of  retailing  intoxicating 
liquors.  Each  of  these  is  a  restriction  upon  the  common-law  right 
of  the  individual  citizen.  The  first  wholly  deprives  him  of  the 
right,  while  the  other  two  prohibit  him  to  a  limited  extent.  Acting 
upon  the  just  assumption  that  the  unrestricted  sale  of  intoxicating 
liquors  results  in  much  evil,  and  that  it  is  detrimental  to  society, 
the  law-malving  power  of  each  state  in  the  Union  has,  in  the  exer- 
cise of  its  police  power,  assumed  to  control,  regulate,  or  prohibit 
the  business  as  seemed  to  it  best.  The  extent  to  which  such  power 
shall  be  exercised  must,  of  necessity,  be  left  to  the  law-malcing 
power  of  the  state  exercising  such  right."  Compare  the  mono- 
graphic note  to  Commonwealth  v.  Kimball,  35  Am.  Dec.  331-339, 
on  how  far  the  state  may  regulate  or  prohibit  the  sale  of  intoxicat- 
ing liquors. 

In  the  exercise  of  its  power  to  prohibit  the  sale  of  Intoxicating 
liquors,  the  slate  may  declare  a  violation  of  its  prohibition  to  be  a 
crime.  In  other  words,  the  legislature  may  malie  it  criminal  for 
one  to  sell  intoxicating  liquors  contrary  to  law:  State  v.  Mugler, 
29  Kan.  252,  44  Am.  Rep.  634;  affirmed  in  Mugler  v.  Kansas,  123 
U.  S.  623;  Commonwealth  v.  Kimball,  24  Piclc.  359,  35  Am.  Dec. 
326;  State  v.  Hodgson,  66  Vt.  134;  Ex  parte  Swann,  96  Mo.  44. 
Thus,  the  sale  of  intoxicating  liquors  to  a  minor  may  be  made  a 
crime,  without  regard  to  the  question  of  intent  or  linowledge  that 
it  was  sold  to  one  under  age:  In  re  Carlson's  License,  127  Pa.  St. 
330,  333;  Boatright  v.  State,  77  Ga.  717;  Loeb  v.  State,  75  Ga.  258; 
State  V.  Hartflel,  24  AVis.  60;  State  v.  Sasse,  6  S.  Dali.  212,  55  Am. 
St.  Rep.  834;  unless  t|ie  statute  malies  intent  an  ingredient  of  the 
offense:  People  v.  Welch,  71  Mich.  548;  and  the  same  principle  ap- 
plies to  the  offense  of  permitting  minors  to  remain  in  a  saloon: 
State  V.  Probasco,  62  Iowa,  400.  One  who  sells  intoxicating  liquor 
to  a  minor,  though  innocently  ignorant  of  the  fact,  violates  and  in- 
curs the  penalty  of  a  law  prohibiting  such  sales,  even  where  the 
purchaser  malies  affidavit  that  he  is  over  twenty-one  years  old; 
but  evidence  of  good  faith  and  honest  intention  should  be  con- 
sidered in  mitigation  of  the  penalty:  State  v.  Sasse,  6  S.  Dak.  212, 
So  Am.  St.  Rep.  834. 

The  state  may  lawfully  malie  it  a  crime  to  sell  or  give  Intoxi- 
cating liquors  to  a  common  drunkard:  People  v.  Bray,  105  Cal.  344; 
or  to  any  Indian,  whether  he  has  adopted  the  habits  of  civilization 
or  not,  and  become  a  citizen  of  the  United  States:  State  v.  Wise, 
70  Minn.  99;  People  v.  Bray,  105  Cal.  344.  It  may  also  make  it 
criminal  to  employ  females  in  places  where  intoxicating  liquors  are 
sold  as  a  beverage:  State  v.  Considine,  16  Wash.  358;  In  re  Con- 
sidine,  83  Fed.  Rep.  157;  and  a  statute  or  ordinance  prohibiting 
the  sale  of  liquors  in  any  place  where  women  or  minors  are  em- 
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ployed  is  a  proper  exercise  of  police  regulation,  and  constitutional: 
State  V.  Reynolds,  14  Mont.  383;  Ex  parte  Hayes,  98  Cal.  555. 

It  may  also  be  made  a  crime  to  sell  whisky  within  two  miles  of 
a  church:  State  v.  Groves,  121  N.  C.  632;  and  any  place  liept  and 
maintained  for  the  illegal  manufacture  and  sale  of  intoxicating 
liquors  may  be  declared  by  the  state  to  be  a  common  nuisance, 
and  at  the  same  time  it  may  provide  for  the  indictment  and  trial 
of  the  offender:  Mugler  v.  Kansas,  123  U.  S.  623;  affirming  State 
V.  Mugler,  29  Kan.  252,  44  Am.  Rep.  634.  By  act  of  Congress  any 
liquors  imported  into  a  state  immediately  become  subject  to  its 
police  laws  even  while  in  the  original  packages  of  importation: 
Cantini  v.  Tillman,  54  Fed.  Rep.  969,  973;  In  re  Langford,  57  Fed. 
Rep.  570.  But  a  municipal  ordinance  making  it  unlawful  for  any 
person,  firm,  or  corporation  to  expose  for  sale  or  sell  any  intoxicat- 
ing, malt,  or  fermented  liquor  in  any  place  of  business  where  cloth- 
ing, jewelry,  hardware,  or  drygoods  sffe  sold  is  unreasonable  and 
void  as  to  a  drygoods  dealer  who  sells  intoxicating  liquor  in  sealed 
packages  only  and  not  for  consumption  on  the  premises.  Such 
restriction  is  purely  arbitrary,  and  is  an  illegal  discrimination,  not 
having  any  connection  with,  and  not  tending  in  any  way  toward, 
the  protection  of  the  public  against^  the  evils  arising  from  the  sale 
of  intoxicating  liquoi's:  Chicago  v.  Netcher,  183  111.  104,  75  Am.  St. 
Rep.  93. 

The  mere  keeping,  however,  of  liquors  by  a  person  in  his  posses- 
sion, whether  for  himself  or  another,  unless  he  does  so  for  the 
Illegal  sale  thereof,  or  for  some  other  Improper  purpose,  cannot 
injure  or  affect  the  health,  morals,  or  safety  of  the  public.  Hence 
a  statute  prohibiting  such  keeping  in  possession  is  not  a  legitimate 
exercise  of  the  police  power,  but  it  is  an  abridgment  of  the  privi- 
leges and  immunities  of  the  citizen,  without  any  legal  justification, 
and  therefore  void.  An  attempt  by  the  legislature  to  make  the 
keeping  of  liquor  by  one  citizen  for  another  in  a  local  option  terri- 
tory, whether  in  a  house,  tent,  or  anywhere  else,  and  whether 
for  a  consideration  or  without,  a  crime,  or  an  attempt  on  the  part 
of  the  legislature  to  make  it  criminal  for  a  person  who  may  be  the 
owner  or  proprietor  of  any  building,  in  local  option  territory,  to 
take  an  order  for  another  person  for  intoxicating  liquors,  to  be 
sent  or  delivered  to  the  proprietor  or  owner  of  such  house  for  the 
person  giving  such  order,  is  without  authority  of  law,  as  violative 
of  the  citizen's  fundamental  right  to  use  his  own  property  as  he 
pleases,  not  injuring  another  person,  and  it  is  not  competent  for 
the  legislature,  under  its  power  of  police  regulation,  to  impair  the 
legal  ownership  and  holding  of  one's  property,  either  by  himself 
or  by  another  person:  Ex  parte  Brown,  38  Tex.  Cr.  Rep.  295,  70 
Am.  St.  Rep.  743. 

Lotteries  and  gift  enterprises  may  be  lawfully  forbidden:  Douglas 
T.  Kentucky,  168  U.  S.  488.  Laws  for  the  suppression  of  lotteries 
are  in  the  interest  of  the  morals  and  welfare  of  the  people  of  the 
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state,  and  are  therefore  a  legitimate  exercise  of  its  police  powers. 
Hence  the  legislature  may  malse  it  a  crime  for  anyone  to  have 
lottery  tickets  in  his  possession,  whether  he  knows  what  they  are 
or  not:  Ford  v.  State,  85  Md.  465,  60  Am,  St.  Rep.  337.  So  where 
the  conducting  of  a  lottery  is  made  an  offense  by  a  municipal  ordi- 
nance, the  fact  that  one  knowingly  has  lottery  tickets  in  his  pos- 
session, or  knowingly  gives  information  of  a  drawing  or  a  pre- 
tended drawing,  makes  him  guilty  of  the  act  of  being  engaged  in 
•'conducting  a  lottery":  State  v.  Voss,  49  La.  Ann.  444,  62  Am.  St. 
Rep.  653.  A  municipal  ordinance  may  also,  in  the  exercise  of  its 
police  power,  make  it  unlawful  for  anyone  to  keep  a  "lottery  office" : 
State  V.  Riley,  49  La.  Ann.  1617;  or  to  sell,  barter,  exchange,  or 
otherwise  dispose  of  any  lottery  ticket  or  token  of  any  kind,  ex- 
cept as  authorized  by  the  laws  of  the  state:  State  v.  Dobard,  45 
La.  Ann.  1412.  It  may  be  remarked  here  that  the  Louisiana  State 
Lottery  Company  Is  a  corporation  recognized  by  the  constitution  of 
the  state  of  Ijouisiana,  and  that  a  city  ordinance  prohibiting  the  sale 
of  lottery  tickets  In  a  city  of  that  state  does  not  discriminate  favor- 
ably to  that  company,  because  the  city  is  powerless  to  control  the 
action  of  the  state  in  the  premises:  State  v.  Dobard,  45  La.  Ann. 
1412,  1414,  1415.  « 

Miscegenation.— lutQvvasitTlSigQ  between  whites  and  negroes  may  be 
made  a  crime  by  the  legislature,  and  it  is  no  defense  that  the 
guilty  parties  were  ignorant  of  the  law:  Dodson  v.  State,  61  Ark. 
57.  A  white  person  and  a  colored  person,  lawfully  married  in  one 
state,  are  subject  to  prosecution  in  another  state  for  living  together 
as  man  and  wife,  or  for  lewd  cohabitation,  where  the  laws  of  the 
latter  state  forbid  marriages  between  white  persons  and  negroes: 
State  v.  Bell,  7  Baxt.  12,  o2  Am.  Rep.  049;  Kinney  v.  Common- 
wealth, 30  Gratt.  858,  32  Am.  Rep.  690. 

Natural  Oas,  Waste  of.— No  one  has  an  Inalienable  ri?ht  to  waste 
hlB  property,  such  as  natural  gas,  to  the  injury  of  the  public;  and 
a  statute  which  declares  that  it  is  a  waste  of  natural  gas  to  burn 
it  in  flambeau  lights,  and  which  forbids  such  use  under  penalty  of 
a  fine,  does  not  violate  those  provisions  of  the  fedei*al  constitution 
providing  that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law.  Such  declaration  of  the  legislature  Is  conclu- 
sive on  the  courts,  and  such  statute  making  it  a  crime  to  waste 
natural  gas  is  a  valid  exercise  of  the  police  power,  and  constitu- 
tional: Towusend  v.  State,  147  Ind.  624,  62  Am.  St.  Rep.  477.  So  a 
statute  making  It  unlawful  to  permit  the  flow  of  gas  or  oil  from  a 
well  into  the  open  air,  and  prescribing  a  penalty  for  its  violation,  Is 
not  unconstitutional:  State  v.  Ohio  Oil  Co.,  150  Ind.  21;  affirmed 
In  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190;  Ohio  Oil  Co.  v.  State, 
150  Ind.  698;  affirmed  In  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  212,  213. 

Nuisance.— A  legislature  undoubtedly  has  power  to  declare  what 
■hall  constitute  a  public  nuisance,  and  to  make  provisions  for  its 
abatement:  Lawton  v.  Steele,  119  N.  Y.  226,  16  Am.  St.  Rep.  813 j 
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Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  G59,  667.  The  mafntenance 
of  a  nuisance  may  be  made  a  crime:  State  v.  Gould,  40  Iowa,  372; 
Mugler  V.  Kansas,  123  TJ.  S.  623;  and  a  subject  of  indictment: 
South  Carolina  R.  R.  Co.  v.  Moore,  28  Ga.  398,  73  Am.  Dec.  778; 
note  to  Tate  v.  Ohio  etc.  R.  R.  Co.,  71  Am.  Dec.  311.  A  legislature 
has  no  right  arbitrarily  to  declare  that  to  be  a  nuisance  which  is 
clearly  not  so,  but  a  good  deal  must  be  left  to  its  discretion  in  that 
regard,  and  if  the  object  to  be  accomplished  is  conducive  to  the 
public  interests,  it  may  exercise  a  large  liberty  of  choice  In  the 
means  employed  to  abate  it:  Lawton  v.  Steele,  152  U.  S.  133,  140; 
affirming  Lawton  v.  Steele,  119  N.  Y.  226,  16  Am.  St.  Rep.  813.. 
It  has  power  to  enlarge  the  category  of  public  nuisances  by  declar- 
ing places  or  property  used  to  the  detriment  of  public  Interests, 
or  to  the  injury  of  the  health,  morals,  or  welfare  of  the  community, 
to  be  nuisances,  although  not  such  at  common  law.  It  may  au- 
thorize the  removal  or  abatement  of  a  public  nuisance  by  executive 
officers,  and  such  destruction  of  the  property  used  in  maintain- 
ing such  nuisances  as  may  be  requisite  for  such  abatement;  but 
It  cannot  decree  the  destruction  of  property  so  used  as  a  punish- 
ment of  wrong,  nor  even  to  prevent  the  further  Illegal  use  of  It, 
where  the  property  Is  not  a  nuisance  per  se.  The  destruction  of 
fishing  nets,  which  are  by  law  declared  to  be  public  nuisances, 
may,  however,  be  authorized  on  the  ground  that  such  destructioa 
Is  not  as  a  punishment  of  wrong,  but  Is  a  reasonable  Incident  of 
the  power  to  abate  the  nuisance:  Dawton  v.  Steele,  119  N.  Y.  226, 
16  Am.  St.  Rep.  813;  affirmed  In  Lawton  v.  Steele,  152  U.  S.  133. 
Compare  the  subdivisions.  Fish  and  Game,  and  Intoxicating  Liquors^ 
supra. 

Oleomargarine  or  Imitation  Butter. — The  prohibition  of  the  manu- 
facture out  of  oleaginous  substances,  or  out  of  any  compound 
thereof  other  than  that  produced  from  unadulterated  milk  or  cream 
from  imadulterated  millf,  of  an  article  designed  to  take  the  place- 
of  butter  or  cheese  produced  from  pure  unadulterated  milk  or 
cream  from  unadulterated  milk,  or  the  prohibition  upon  the  manu- 
facture of  any  Imitation  or  adulterated  butter  or  cheese,  or  upon 
the  selling  or  offering  for  sale,  or  having  in  possession  with  Intent 
to  sell  the  same  as  an  article  of  food.  Is  a  lawful  exercise  by  the 
state  of  the  power  to  protect,  by  police  regulations,  the  public 
health;  and  the  legislature,  therefore,  has  power,  without  offend- 
ing any  constitutional  rights  to  make  the  violation  of  such  prohibi- 
tions a  crime:  Powell  v.  Pennsylvania,  127  U.  S.  678,  683;  Com- 
monwealth V.  Huntley,  156  Mass.  236;  State  v.  Horgan,  55  Minn. 
183;  McAllister  v.  State,  72  Md.  390;  State  v.  Newton,  50  N.  J.  L. 
534;  People  v.  Arensberg,  105  N.  Y.  123,  59  Am.  Rep.  483;  Cook  T. 
State,  110  Ala.  40;  State  v.  Marshall,  64  N.  H.  549;  Fox  v.  State, 
89  Md.  381,  73  Am.  St  Rep.  193;  Commonwealth  v.  Schollenberger, 
156  Pa.  St  201,  86  Anf.  St  Rep.  32;  State  v.  Bockstruck,  136  Mo. 
335;  Butler  r.  Chambers,  36  Minn.  69,  1  Am.  SI  Rep.  63S,  and  ex- 
Am.  St.  Rep.,  Vol.  LXXVIII— 17 
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tended  note  thereto  on  the  power  of  the  state  to  regulate  or  pro- 
hibit the  sale  or  manufacture  of  articles.  And  sales  of  impure 
oleomargarine  may  be  prohibited  and  made  criminal,  though  such 
article  has  been  imported  from  another  state:  Commonwealth  v. 
Huntley,  156  Mass.  236;  Fox  v.  State,  89  Md.  381,  73  Am.  St.  Rep. 
193.  So  a  statute  prohibiting  and  making  criminal  the  sale  of 
oleomargarine  unless  it  has  been  colored  pink  is  constitutional: 
State  V.  Myers,  42  W.  Va.  822,  57  Am.  St.  Rep.  887;  Armour  Pack- 
ing Co.  V.  Snyder,  84  Fed.  Rep.  180;  State  v.  Marshall,  64  N.  H.  549. 
But  see  Collins  v.  New  Hampshire,  171  U.  S.  30,  cited,  supra,  in 
the  subdivision,  Interstate  Commerce.  Congress  did  not  intend, 
by  the  act  of  August  2,  1886  (24  Stats.,  c.  840,  p.  209),  imi>osIng  cer- 
tain special  taxes  upon  manufactures  of  the  article  defined  as  oleo- 
margarine, to  interfere  with  the  exercise,  by  the  states,  of  any  au- 
thority they  could  rightfully  exercise  over  the  sale  of  that  article 
within  their  respective  limits.  Nor  was  the  act  intended  as  a 
regulation  of  commerce  among  the  states.  It  left  the  states  free 
to  exercise  any  authority  they  possess  of  preventing  deception  or 
fraud  in  sales  of  the  property  within  their  respective  limits:  Plum- 
ley  V.  Massachusetts,  155  U.  S.  461,  466,  467;  and  a  wholesale  dealer 
in  such  article  who  fails  to  comply  with  a  regulation  made  by  the 
commissioner  of  Internal  revenue,  with  the  approval  of  the  secre- 
tary of  the  treasury,  under  section  20  of  that  act,  requiring  him 
to  keep  a  book,  and  make  a  monthly  return,  showing  certain  pre- 
scribed matters,  is  not  liable  to  the  penalty  imposed  by  section  18 
of  the  act,  because  he  does  not  omit  or  fail  to  do  a  thing  required 
by  law  in  the  carrying  on  or  conducting  of  his  business.  A  suffi- 
cient statutory  authority  must  exist  for  declaring  any  act  or  omis- 
sion a  criminal  offense,  as  there  are  no  common-law  offenses  against 
the  United  States:  United  States  v.  Eaton,  144  U.  S.  677. 

A  statute  which  prohibits  and  makes  criminal  the  manufacture 
or  sale,  for  food,  of  any  substitute  for  butter  or  cheese  produced 
from  pure  unadulterated  cream  or  milk  is  unconstitutional:  People 
V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34.  And  under  a  statute  pro- 
hibiting the  manufacture  or  sale  of  any  article  not  produced  from 
milk  or  cream,  "in  ^imitation  or  semblance  of,  or  designed  to  take 
the  place  of,  butter,"  it  is  not  criminal  to  sell  a  substitute  for  butter 
unless  it  is  in  imitation  or  semblance  thereof:  People  v.  Arensberg, 
103  N.  Y.  388,  57  Am.  Rep.  741.  See  the  subdivisions,  Dairy 
Products,  and  Interstate  Commerce,  supra,  and  Pure  Food  Laws, 
Infra. 

Opium.— The  selling  or  giving  away  of  opium  may  be  made  a 
crime  by  statute,  and  such  an  act  is  constitutional:  State  v.  Ah 
Chew,  16  Nev.  50,  40  Am.  Rep.  488;  Bx  parte  Yung  Jon,  28  Fed. 
Rep.  308.  The  same  Is  true  of  maintaining  a  place  for  smoking 
opium:  State  ▼.  Lee,  137  Mo.  143.  See  th«  aubdlvislon,  infra.  Pos- 
session of  Certain  Things. 
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Options.— All  "option"  purchases  and  sales,  and  contracts  there- 
for, "of  the  shares  of  stocks  or  bonds  of  any  corporation,  or 
petroleum,  provisions,  cotton,  gi'ain,  or  agricultural  products,"  may 
be  declared  gambling  and  criminal  offenses  where  there  is  no  in- 
tention of  receiving  and  pr.ying  for  the  property  bought,  or  of  de- 
livering the  property  sold,  w^ithout  depriving  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,  and  without  violat- 
ing any  inhibition  against  special  laws:  State  v.  Gritzner,  134  Mo. 
512.     See  the  principal  case. 

Perstiading  Seamen  to  Desert. — A  legislature  may,  without  violat- 
ing the  federal  constitution,  malse  it  an  ofCense  to  persuade,  or 
attempt  to  persuade,  any  seaman  to  leave  any  vessel  within  the 
jurisdiction  of  the  state,  the  rule  being  "that  the  statute  of  a  state 
and  an  act  of  Congress  may  each  prohibit  the  commission  of  the 
same  offense,  and  prescribe  the  same  or  a  different  punishment 
therefor,  under  which  the  party  found  guilty  thereof  may  suffer  the 
penalties  provided  by  the  laws  of  the  United  States  and  of  the 
state":  Ex  parte  Young,  36  Or.  247,  250,  post,  p.  772. 

Physicians,  Surgeons,  Dentists,  and  if idtcive*,— The  legislature  has 
power  to  make  it  criminal  for  a  person  to  practice  medicine  or  sur- 
gery without  an  examination  and  license  from  the  proper  authority: 
Dent  V.  West  Virginia,  129  U.  S.  114;  affirming  State  v.  Dent,  25  W. 
Va.  1;  State  v.  Call,  121  N.  C.  643;  State  v.  Van  Doran,  109  N.  C. 
8G4;  Eastman  v.  State.  109  Ind.  27S,  .58  Am.  Rep.  400;  People  v. 
Phippin,  70  Jlich.  6.  So  with  the  practice  of  dentistry:  Wilkins  v. 
State,  113  Ind.  514.  A  statute  requiring  physicians  and  midwives 
to  report  births  and  deaths  to  the  clerks  of  courts  Is  not  uncon- 
stitutional nor  unreasonable:  Robinson  v.  Hamilton,  60  Iowa,  134, 
46  Am.  Rep.  63. 

Plumbers.— It  may  be  made  a  crime  for  a  person  to  engage  In  the 
business  of  plumbing  without  having  passed  an  examination  as  to 
his  competency  and  qualifications,  but  such  legislation,  to  be  valid, 
must  operate  equally  upon  all  engaged  in  such  business.  Hence  a 
statute  requiring  all  who  engage  in  the  business  of  plumbing, 
whether  master  or  employing  plumber  or  Journeyman,  to  first  pass 
an  examination  as  to  fitness  and  procure  a  license,  but  providing 
that  in  case  of  a  firm  or  corperation  the  examination  and  licensing 
of  any  one  member  of  such  firm,  or  the  manager  of  the  corporation, 
shall  satisfy  the  requirements  of  the  act,  thus  permitting  all  mem- 
bers of  a  firm  or  corporation  to  pursue  the  business  when  only  one 
member  or  the  manager  has  procured  such  license,  is  unconstitu- 
tional and  void,  as  not  operating  equally  upon  all  of  a  class  pursu- 
ing the  same  business  under  similar  circumstances:  State  r, 
Gardner,  58  Ohio  St.  599,  ^  Am.  St.  Rep.  785. 

Possession  of  Certain  Things.— The  legislature  may  make  it  criminal 
for  a  person  to  have  in  his  possession  any  opium,  morphine,  cocaine, 
or  drugs  of  a  like  nature,  unless  procured  on  the  prescription  of  a 
re^nilarly   licensed  physician  prescribing  for  the  cure  of  diseases 
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The  mere  possession  of  one  of  the  prohibited  drugs  may  be  made 
criminal,  though  it  is  not  liept  for  gift  or  sale:  Ex  parte  Mon  Luck, 
29  Or.  221,  54  Am.  St.  Rep.  804.  It  may  also  be  made  an  offense 
for  any  person  to  knowingly  have  in  his  possession  and  secretly 
keep  any  plate  for  the  purpose  of  striking  or  printing  any  false 
or  counterfeit  bank  notes.  "No  man  can  secretly  and  knowingly 
keep  any  plate,  engraved  for  the  purpose  of  counterfeiting,  and  be 
innocent":  Sasser  v.  State,  13  Ohio,  453,  484.  But  a  common  car- 
rier who  knows  that  closed  packages  delivered  to  him  for  transporta- 
tion contain  lobsters,  but  does  not  know,  nor  have  reason  to  be- 
lieve, that  they  are  of  a  kind  which  he  is  prohibited  by  law  from 
having  in  his  possession,  does  not,  by  retaining  such  possession  for 
the  purpose  of  transportation  without  examination,  render  himself 
liable  for  a  penalty  imposed  by  statute.  The  carrier  is  not  com- 
pelled to  break  open  the  packages  to  determine  whether  they  con- 
tfiu  goods  which  he  is  prohibited,  under  penalty,  from  linving  in 
his  possession:  State  v.  Swett,  87  Me.  99,  47  Am.  St  Rep.  30a  Se» 
the  subdivision.  Fish  and  Game,  supra. 

Press,  Liberty  of. — A  constitutional  provision  that  "no  law  shall 
ever  be  passed  to  restrain  the  liberty  of  speech  or  of  the  press" 
does  not  authorize  acts  of  licentiousness,  or  any  act  inconsistent 
with  the  peace  or  safety  of  the  state;  and  it  Is,  therefore,  within 
the  legislative  power  to  prohibit  and  make  criminal  the  publication 
of  a  "book,  magazine,  pamphlet,  or  paper,  devoted  to  the  publica- 
tion, or  principally  made  up,  of  criminal  news,  police  reports,  or 
pictures  and  stories  of  deeds  of  bloodshed,  lust,  or  crime,"  whether 
such  publication  would,  or  would  not,  be  sufficient  to  support  an  in- 
dictment at  common  law  for  nuisance  or  libel,  for  the  legislature 
has  the  power  to  declare  that  such  a  publication  endangers  the 
public  morals:  State  v.  McKee,  Conn.,  May,  1900.  A  statute  may, 
without  violating  the  constitutional  guaranty  of  freedom  of  speech 
or  the  liberty  of  the  press,  make  it  a  felony  for  one  to  engage  In 
editing,  publishing,  or  disseminating  a  paper  devoted  mainly  to  the 
publication  "of  scandals,  whorings,  lechery,  assignations,  intrigues 
between  men  and  women,  and  immoral  conduct  of  persons":  State 
V.  Van  Wye,  136  Mo.  227,  58  Am.  St.  Rep.  627;  In  re  Banks,  56 
Kan.  242.  A  contemptuous  report  of  the  proceedings  of  a  court 
may  be  made  a  misdemeanor,  and  without  depriving  the  court  of 
its  power  to  punish  such  act  as  a  contempt:  State  v.  Faulds,  17  Mont. 
140.  But  in  Texas  a  municipal  corporation  is  not  invested  with 
the  power  to  declare  the  sale  of  newspapers  a  public  nuisance:  Ex 
parte  Neill,  32  Tex.  Cr.  Rep.  275,  40  Am.  St.  Rep.  776. 

Prison-made  Goods. — A  failure  to  brand  goods  as  prison  made  can- 
not be  lawfully  declared  a  crime.  Thus,  a  statute  requiring  all 
articles  made  by  prison  labor,  or  in  any  establishment  In  which 
convict  labor  is  employed,  to  be  branded,  labeled,  or  marked  be* 
fore  being  sold  or  exposed  for  sale,  so  as  to  show  that  they  are 
convict  made,  Is  unconstitutional  as  an  inexcusable  and  intolerable 
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Invasion  of  the  rights  and  liberty  of  the  citizen;  and  such  a  stat- 
ute, if  sought  to  be  applied  to  goods  manufactured  in  another  state, 
Is  void  as  an  attempted  regulation  of  interstate  commerce:  People 
V.  Hawkins,  157  N.  Y.  1,  68  Am.  St.  Rep.  736.  See  the  subdivision, 
Interstate  Commerce,  supra. 

Pro fanit I/.— The  legislature  may  make  it  unlawful  to  use  profane 
language  in  certain  localities.  It  is  a  police  regulation  and  not  ob- 
noxious to  the  constitution  on  the  ground  that  it  is  not  uniform  and 
in  effect  over  the  entire  state:  State  v.  Warren,  113  N.  C.  683; 
and,  to  constitute  profanity,  it  is  not  necessary  that  the  name  of 
the  Deity  should  be  used:  State  v.  Wiley,  76  Miss.  282,  71  Am.  St. 
Rep.  531. 

Prostitution.— The  placing,  leaving,  or  keeping  of  a  married  woman 
In  a  house  of  prostitution  may  be  made  a  crime,  and  a  statute 
which  purports  to  punish  the  connivance,  consent,  or  permission  of 
the  husband  to  the  placing  or  leaving  of  his  wife  in  such  a  place, 
or  allowing  or  permitting  her  to  remain  therein,  does  not  deprive 
him  of  his  liberty  without  due  process  of  law:  People  v.  Bosquet, 
116  Cal.  75.  A  municipal  corporation  has  no  power  to  enact  an 
ordinance  punishing  as  a  crime  the  mere  presence  in  or  return  to 
the  corporate  limits  of  a  public  prostitute,  although  the  statute 
authorizes  such  corporation  to  pass  ordinances  to  punish  persons 
for  lewd  and  lascivious  behavior  in  the  streets  or  other  public 
places,  and  to  suppress  bawdy  and  assignation  houses,  and  Inde- 
cent and  disorderly  conduct:  Paralee  v.  Camden,  49  Ark.  165,  4 
Am.  St.  Rep.  35. 

Pure  Food  Laws.— In  the  exercise  of  its  police  power,  a  legislature 
may  protect  the  public  health  by  making  it  a  crime  to  sell  adulter- 
ated food,  drink,  or  drugs,  irrespective  of  the  seller's  knowledge 
of  the  adulteration:  People  v.  Snowberger,  113  Mich.  86,  67  Am.  St. 
Rep.  449;  Betts  v.  Armstead,  L.  R.  20  Q.  B.  Div.  771;  Pain  v.  Bought- 
wood,  L.  R.,  24  Q.  B.  DIv.  353.  No  man  has  a  constitutional  right 
to  keep  secret  the  composition  of  substances  sold  by  him  to  the 
public  as  articles  of  food.  Therefore,  a  statute  requiring  the  seller 
of  "lard  substitutes"  to  give  notice  of  that  fact  to  the  purchaser, 
by  labeling  the  article  with  a  quantitative  analysis  of  its  ingredients, 
and  making  an  omission  or  refusal  to  do  so  a  criminal  offense, 
does  not  deprive  the  seller  of  his  property  without  due  process  of 
law,  but  is  a  valid  exercise  of  the  police  power:  State  v.  Aslesen, 
50  Minn.  5,  36  Am.  St.  Rep.  620:  see,  also.  State  v.  Capital  etc. 
Dairy  Co.,  62  Ohio  St.  123,  as  to  other  articles  of  food.  Under  the 
police  power  of  the  state,  the  legislature  may  legally  pass  an  act 
stating  in  distinct  terms,  as  to  any  article  of  food  or  drink,  that, 
if  any  person  shall  adulterate  such  article,  naming  it,  with  any 
other  substance,  without  labeling  it,  he  shall  be  guilty  of  an  of- 
fense; but  it  is  not  competent  to  make  criminal  the  mixing  or 
mingling  of  articles  of  food  which  are  wholesome  and  nutritiouB 
and  absolutely  prohibit  the  sale  thereof.    A  statute  providing  that. 
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If  certain  named  wholesome  and  nutritious  articles  of  food  are 
mixed  or  Intermingled,  the  product  must  be  labeled,  showing  the 
component  elements  thereof,  and  punishing  a  failure  to  so  label, 
is  valid,  but  a  statute  which  embraces  all  articles  of  food  or 
drink,  without  naming  any,  and  maizes  the  mixture  of  any  articles 
of  food,  however  nutritious,  without  labeling  the  product,  an  of- 
fense, is  too  general  In  its  terms,  and  cannot  be  enforced:  Dorsey 
V.  State,  38  Tex.  Or.  Kep.  527,  70  Am.  St.  Rep.  762.  It  may  be  made 
a  criminal  offense  to  sell  baking-powder  containing  alum  without 
a  label  giving  such  notice:  Stolz  v,  Thompson,  44  Minn.  271,  272; 
or  to  sell  vinegar  containing  any  preparation  injurious  to  health, 
or  which  contains  any  artificial  coloring  matter:  People  v.  Girard, 
145  N.  Y.  105,  45  Am.  St.  Rep.  595.  Compare  the  subdivisions. 
Dairy   Products,   and   Oleomargarine,   supra. 

Quarantine  Regulations.— It  is  within  the  power  of  the  legislature 
to  make  it  unlawful  for  any  person  to  refuse  to  permit  his  baggage 
and  personal  effects  to  be  disinfected  In  accordance  with  rules  and 
regulations  formulated  by  the  state  board  of  health,  and  to  declare 
a  willful  violation  of  such  rules  and  regulations  a  misdemeanor: 
Hurst  V.  Warner,  102  Mich.  238,  47  Am.  St.  Rep.  525.  Compare 
the  monographic  note  to  this  case  on  quarantine  and  health  laws 
and  regulations. 

Railuay  Affairs.— The  stopping  of  a  railway  train  with  Intent  to 
rob  may  be  made  a  crime:  State  v.  Stubblefield,  Mo.,  June,  1900; 
and  it  may  be  made  criminal  for  railway  employes  to  burn,  mutilate, 
haul  off,  or  bury  stock  killed  by  trains:  Bannon  v.  State,  49  Ark. 
167.  A  statute  may  make  it  an  offense  for  a  railway  company  to 
make  unreasonable  charges  for  the  transportation  of  passengers  or 
freight,  or  to  make  unjust  discrimination:  Chicago  etc.  R.  R.  Co. 
T.  Jones,  149  III.  361,  41  Am.  St.  Rep.  278.  But  the  Kentucky  stat- 
ute which  made  It  an  offense  for  a  railroad  corporation  to  charge 
more  than  a  "just  and  reasonable  rate"  was  held.  In  Louisville  etc. 
B.  B.  Co.  V.  Commonwealth,  99  Ky.  132,  59  Am.  St.  Rep.  457,  to 
be  void  for  uncertainty,  as  it  failed  to  prescribe  or  fix  what  should 
constitute  such  a  rate;  and  a  subsequent  act  of  that  state,  supposed 
to  attempt  to  supply  what  this  decision  held  to  be  lacking,  was 
declared  invalid  In  Jjouisville  etc.  Ry.  Co.  v.  McChord,  103  Fed. 
Rep.  216,  holding,  among  other  things,  that  a  railroad  commission 
cannot  subject  a  railway  company  to  criminal  prosecution  and 
heavy  punishment  for  charging  the  rates  authorized  by  its  charter. 
A  statute  requiring  railway  companies  to  issue  mileage  books  un- 
der a  penalty  for  refusal  to  do  so  is  unconstitutional  as  to  corpora- 
tions existing  at  the  time  of  its  enactment:  Beardsley  v.  New  York 
etc.  B.  B.  Co.,  162  N.  Y.  230.  See  the  subdivision,  Ticket  Brokerage, 
infra. 

Refusal  to  Gash  Checks  or  Scrip.— A.  statute  declaring  that  any  per- 
sons, firms,  or  corporations  refusing  to  cash  any  check  or  scrip 
presented  to  them  within  thirty  days  of  its  date  of  issuance  shall 
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be  deemed  guilty  of  a  misdemeanor  is  In  conflict  with  the  pro- 
visions of  the  constitution  prohibiting  the  legislature  from  pass- 
ing any  law  authorizing  imprisonment  for  debt,  and  is  therefore 
void:  State  v.  Paint  Rock  etc.  Coke  Co.,  92  Teaa.  81,  36  Am.  St 
Rep.  68. 

Right  to  Keep  and  Bear  Arms.— It  is  provided  by  the  second  amend- 
ment to  the  constitution  of  the  United  States  that,  "a  well-regu- 
lated militia  being  necessary  to  the  security  of  a  free  state,  the 
right  of  the  people  to  lieep  and  bear  arms  shall  not  be  infringed." 
But  this  does  not  give  the  right  to  bear  arms  for  a  lawful  purpose, 
nor  Is  such  right  dependent  upon  the  federal  constitution  for  its 
existence.  The  second  amendment  means  no  more  than  that  It 
shall  not  be  "Infringed"  by  Congress,  and  has  no  other  effect  than 
to  restrict  the  powers  of  the  national  government:  United  States 
V.  Cruikshank,  92  U.  S.  542,  553;  Pressor  v.  Illinois,  116  U.  S. 
252;  Spies  v.  Illinois,  123  U.  S.  131.  The  right,  therefore,  to  keep 
and  bear  arms  must  be  searched  for  in  the  constitutions  and  laws 
of  the  respective  states;  and  the  right  of  state  legislatures  to  make 
the  carrying  of  concealed  weapons  a  crime  is  now  generally  recog- 
nized: State  V.  Reid,  1  Ala.  612,  35  Am.  Dec.  44;  Andrews  v.  State, 
3  Heisk.  165,  8  Am.  Rep.  8;  State  v.  Wilforth,  74  Mo.  528,  41  Am. 
Rep.  330;  Fife  v.  State,  31  Ark.  455,  25  Am.  Rep.  556,  and  extended 
note;  Haile  v.  State,  38  Ark.  564,  42  Am.  Rep.  3;  State  v.  Wilbum, 
7  Baxt.  57,  32  Am.  Rep.  551;  State  v.  Speller,  86  N.  C.  697;  Walbum 
V.  Territory,  9  Okla.  23;  State  v.  Workman,  35  W.  Va.  367;  Willis 
v.  State,  105  Ga.  633.  The  powers  of  government  are  Intended  to 
operate  upon  the  civil  conduct  of  the  citizen,  and  whatever  offends 
against  public  morals  or  public  decency  comes  within  the  range  of 
legislative  authority:  English  v.  State,  35  Tex.  472,  14  Am.  Rep. 
374. 

It  may  be  made  a  crime  to  keep  and  bear  arms  In  the  presence 
of  courts  of  justice:  Hill  v.  State,  53  Ga.  472;  but  the  right  to  bear 
arms  cannot  be  cut  off  altogether:  Nunn  v.  State,  1  Ga.  243;  and  It 
has  been  held  no  crime  to  wear  them  openly  upon  the  person: 
Stockdale  T.  State,  32  Ga.  225.  The  right  of  the  citizens  to  bear 
arms  in  defense  of  themselves  and-  of  the  state  cannot  be  taken 
away  or  Impaired,  according  to  BUss  v.  Commonwealth,  2  Litt.  90, 
13  Am.  Dec.  251.  In  that  case  an  act  to  prevent  the  carrying  of 
concealed  weapons  was  pronounced  unconstitutional  and  void,  but 
since  then  the  constitution  of  the  state  has  been  altered  so  as  to 
give  the  legislature  power  to  prevent  persons  from  carrying  con- 
cealed arms:  Note  to  Bliss  v.  Commonwealth,  13  Am.  Dec.  255; 
Hopkins  V.  Commonwealth,  3  Bush,  480;  and  one  may  be  found 
guilty,  in  Kentucky,  of  carrying  a  concealed  deadly  weapon  though 
he  is  simply  carrying  to  the  purchaser  a  pistol  sold  by  another: 
Cutsinger  v.  Commonwealth,  7  Bush,  392.  The  mode  and  occasion 
of  wearing  war  arms  may  doubtless  be  regulated  to  some  extent 
by  the  legislature,  but  to  make  it  criminal  for  a  citizen  to  wear  or 
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carry  a  war  arm  except  upon  his  own  premises  or  when  on  a 
Journey,  or  when  acting  as  or  in  aid  of  an  oflBcer,  is  an  unwarranted 
restriction  upon  his  constitutional  right  to  keep  and  bear  arms: 
"Wilson  V.  State,  33  Ark.  557,  34  Am.  Rep.  52. 

In  Arkansas,  it  is  a  crime  to  sell  pistols,  except  navy  pistols, 
and  the  statute  making  it  so  is  constitutional:  Dabbs  v.  State,  39 
Ark.  353,  43  Am.  Rep.  27'5.  It  is  also  a  crime  In  Tennessee  to  sell, 
or  offer  to  sell,  pistols,  except  army  or  navy  pistols.  A  merchant 
In  that  state  piirchased  a  stoclc  of  pistols  of  several  kinds  under  a 
license.  The  privilege  was  repealed  by  an  act  of  the  legislature 
after  his  license  had  expired  but  before  his  stock  was  exhausted. 
Offering  to  sell  the  balance  afterward,  it  was  held  that  his  act  was 
criminal:  State  v.  Burgoyne,  7  Lea,  173,  40  Am.  Rep.  60. 

Removal  of  Cotton  in  the  Seed  may  be  made  a  crime,  and  a  statute 
declaring  it  to  be  unlawful,  within  certain  counties,  to  transport 
or  move,  after  sunset  and  before  sunrise  of  the  succeeding  day, 
any  cotton  in  the  seed,  but  permitting  the  owner  or  producer  to 
remove  It  from  the  field  to  the  place  of  storage,  Is  not  unconstitu- 
tional: Davis  V.  State,  68  Ala.  58,  44  Am.  Rep.  128;  Mangan  v. 
State,  76  Ala.  60.  A  statute  Is  also  constitutional  which  declares 
that  It  shall  be  unlawful  for  any  person  "to  sell,  or  offer  for  sale, 
barter,  exchange,  or  buy,"  within  certain  counties  and  boundaries 
specified,  "any  cotton  in  the  seed,"  or  to  buy  any  cotton  in  the 
seed  raised  within  such  counties:  Mangan  v.  State,  76  Ala.  60;  or 
which  declares  that  It  shall  be  unlawful  for  any  person  to  sell, 
deliver,  or  receive,  for  a  price,  cotton  In  the  seed,  where  the  quantity 
is  less  than  what  Is  usually  contained  in  a  bale,  unless  such  sale 
shall  be  In  writing,  signed  by  all  the  parties  thereto,  and  witnessed 
by  two  witnesses,  and  such  writing  delivered,  with  a  fee,  to  the 
nearest  justice  of  the  peace,  whose  duty  it  is  to  docket  the  same  on 
his  civil  docket  for  the  Inspection  of  all  persons:  State  v.  Moore, 
lOi  N.  C.  714,  17  Am.  St.  Rep.  606. 

Stealing  Merchandise  Belonging  to  a  W7-ec7ced  Vessel  Is  a  crime  against 
the  United  States:  United  States  v.  Coombs,  12  Pet  72,  79. 

Suicide  was  a  crime  at  the  common  law,  but  it  Is  not  a  crime  by 
the  laws  of  the  state  of  New  York,  though  an  attempt  to  commit 
It  Is:  Darrow  v.  Family  Fund  Soc,  116  N.  Y.  537,  15  Am.  St  Rep. 
430. 

Sunday  Laics  are  constitutional,  and  may  be  supported  as  regula- 
tions of  police:  Judefind  v.  State,  78  Md.  510;  State  v.  Hogreiver,  152 
Ind.  652;  State  v.  Powell,  58  Ohio  St.  324;  Norfolk  etc.  Ry.  Co.  v. 
Commonwealth,  93  Va.  749,  57  Am.  St.  Rep.  827;  People  v.  Bellet, 
99  Mich.  151,  41  Am,  St  Rep.  589;  Scales  v.  State,  47  Ark.  476, 
58  Am.  Rep.  768;  monographic  note  to  City  Council  v.  Benjamin, 
49  Am.  Dec.  616-623;  and  the  legislature  may  make  It  criminal  to 
labor  on  Sunday:  Judefind  v.  State,  78  Md.  510;  Scales  v.  State, 
47  Ark,  476,  58  Am.  Rep.  768:  State  v.  Petit  74  Minn.  376;  af- 
firmed In  Petit  y.  Minnesota,  177  U.  S.  164;  or  to  play  baseball,  or 
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exhibit  "any  baseball  playing"  on  that  day  where  a  fee  is  charged 
for  admittance:  State  v.  Powell,  58  Ohio  St.  324;  State  v.  Hogreiver, 
162  Ind.  652;  or  to  sell  liquor  on  that  day:  Searcy  v.  State,  Texas 
Criminal  Appeals,  June,  1899;  or  to  lieep  a  saloon  open  on  Sunday: 
People  V.  Roby,  52  Mich.  577,  50  Am.  Rep.  270;  or  to  do  business  on 
that  day,  except  works  of  necessity  or  charity:  State  v.  Petit,  74 
Minn.  376;  affirmed  in  Petit  v.  Minnesota,  177  U.  S.  IGi.    The  police 
power  of  the  state  may  be  exercised,  as  a  necessary  sanitary  regu- 
lation, to  prohibit  citizens  from  engaging   in  secular  pursuits  on 
Sunday,  although  such  pursuits  are  noiseless  and  harmless  in  them- 
selves: People  V.  Bellet,  99  Mich.  151,  41  Am.  St.  Rep.  589.     Hence 
the  legislature  may  make  it  criminal  for  barbers  to  carry  on  their 
business  on   Sunday:   People  v.   Bellet,  99  Mich.   151,  41   Am.   St. 
Rep.  589;   State  v.  Petit,  74  Minn.  376;  affirmed  in   Petit  v.   Miu- 
nescta,   177  U.   S.   164;  Breyer  v.   State,  102  Tenn.  103;  People  v. 
Havnor,  149  N.  Y.  195,  52  Am.  St.  Rep.  707.    But  it  has  been  held 
in  some  other  cases  that  the  legislature  cannot  make  it  unlawful 
for  barbers  to  do  business  on  Sunday,  without  including  any  other 
class  of  business:  Eden  v.  People,   161  111.  290,  52   Am.   St.  Rep. 
365;  Ex  parte  Jentzsch,  112  Cal.  408;  or  delegate  to  a  municipal 
corporation  the  power  to  declare  it  to  be  unlawful  for  barbers  to 
pursue  their  business  on  Sunday:  Tacoma  v.  Krech,  15  Wash.  296. 
A  statute,  however,  which  declares,  as  a  matter  of  law,  that  keep- 
ing open  a  barber  shop  on  Sunday,  for  the  purpose  of  hair  cutting 
and  shaving,  is  not  a  work  of  necessity  or  charity,  while,  as  to 
other  kinds  of  labor  or  business,  it  leaves  that  question  to  be  de- 
termined as  one  of  fact,  has  been  held  by  high  authority  not  to 
exceed  the  limits  of  legislative  police  power:   State  v.  Petit,  74 
Minn.  376;  affirmed  in  Petit  v.  Minnesota,  177  U.  S.  164.    And  a 
statute  making  it  unlawful  for  barbers  to  carry  on  their  business 
on  the  first  day  of  the  week,  known  as  Sunday,  and  excepting  frona 
its  operation  such  persons  engaged  in  such  business  as  conscien- 
tiously believe  the  seventh  day  of  the  week  should  be  observed  as 
Sunday,  and  actually  refrain  from  secular  business  on  that  day, 
is  within  the  police  power  of  the  state,  and  not  unconstitutional 
as  class  legislation,  nor  as  depriving  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  as  denying  any  person 
the  equal  protection  of  the  laws:  People  v.  Bellet,  99  Mich.  151,41  Am. 
S*.  Rep.  589.    It  has  even  been  held  that  a  statute  which  denounces 
the  business  of  barbering  on  Sunday  as  a  misdemeanor,  and  which 
Imposes  a  heavier  penalty  for  that  misdemeanor  than  is  imposed 
by  the  general  law  upon  other  violations  of  the  Sabbath,  is  not  un- 
constitutional  as   vicious    class    legislation:    Breyer   v.    State,    102 
Tenn.   108,   107.    Nor  Is  the  New  York  statute  making  it  a  mis- 
demeanor to  carry  on  the  barbering  business  on   Sunday  uncon- 
stitutional because  it  makes  an  exception  that,  in  the  city  of  New 
York  and  in  the  village  of  Saratoga  Springs,  such  business  may  bo 
carried  on  until  1  o'clock  of  the  afternoon  of  that  day:  People  v. 
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Havnor,  149  N.  Y.  195,  52  Am.  St.  Rep.  707.  But  an  act  making 
It  a  "misdemeanor  for  anyone  engaged  in  tlie  business  of  a  bar- 
ber to  shave,  shampoo,  cut  hair,  or  Ijeep  open  their  bathrooms  on 
Sunday,"  is  void,  been  use  it  embraces  two  distinct  subjects — bar- 
bering  and  bathing:  Ragio  v.  State,  86  Tenn.  272. 

It  was  held  in  Norfolli  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va. 
05,  29  Am.  St.  Rep.  705,  that  a  statute  making  it  criminal  for  in- 
terstate freight  trains,  with  certain  exceptions,  to  run  on  Sunday 
was  unconstitutional  and  void  as  to  trains  running  between  different 
states,  because  it  was  a  regulation  of,  or  obstruction  to,  interstate 
commerce.  But  it  is  elsewhere  held  that  a  state  statute  making 
it  a  misdemeanor  to  run  freight  trains  on  Sunday  Is  not  uncon- 
stitutional where  it  contains  nothing  in  its  provisions  suggestive 
of  a  purpose  to  interfere  with  interstate  traflac,  or  indicative  of 
any  other  Intent  than  to  prescribe  a  rule  of  civil  conduct  for  peo- 
ple within  the  state,  although  it  may  affect  Interstate  commerce 
to  some  extent,  so  far  as  running  freight  trains  from  one  state  to 
another  Is  concerned:  State  v.  Southern  By.  Co.,  119  N.  C.  814,  56 
Am.  St.  Rep.  689;  Hennington  v.  Georgia,  163  U.  S.  299;  Norfolk 
etc.  Ry.  Co.  v.  Commonwealth,  93  Va.  749,  763,  57  Am.  St.  Rep. 
827,  837,  stating  that  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88 
Va.  95,  29  Am.  St.  Rep.  705,  In  which  a  different  conclusion  was 
reached,  "was  not  correctly  decided  and  should  be  overruled."  It 
is  now  held  that  a  Virginia  statute  prohibiting  the  running,  load- 
ing, or  unloading  on  Sunday  of  any  trains,  cars,  or  locomotives  not 
used  for  the  transportation  of  passengers,  livestock,  the  United 
States  mails,  or  articles  of  a  perishable  nature,  or  for  the  relief  of 
wrecked  or  disabled  trains,  Is  constitutional,  and  may  be  applied 
as  against  empty  coal  cars,  used  exclusively  in  carrying  articles 
of  Interstate  commerce:  Norfolk  etc.  By.  Co.  v.  Commonwealth,  93 
Va.  749,  57  Am.  St  Rep.  827. 

Ticket  Brokerage  or  "Scalping"  may  be  made  a  criminal  offense: 
State  V.  Corbett,  57  Minn.  354;  4  Int.  Com.  Rep.  694;  Fry  v.  State, 
63  Ind.  552,  30  Am.  Rep.  238;  Burdick  v.  People,  149  111.  000,  41  Am. 
St.  Rep.  329;  People  v.  Warden,  26  N.  Y.  App.  DIv.  228. 

Thus,  In  State  v.  Corbett,  57  Minn.  345,  4  Int.  Com.  Rep.  694,  In 
speaking  of  the  evils,  or  supposed  evils,  which  the  legislature  de- 
signed to  remedy  by  "An  act  to  regulate  the  sale  and  redemption 
of  transportation  tickets  of  common  carriers  and  to  provide  punish- 
ment for  a  violation  of  the  same,"  Mitchell,  J.,  said:  "It  was  com- 
monly asserted  and  believed  (to  what  extent  correctly  Is  not  Im- 
portant) that  spurious  and  stolen  tickets,  and  tickets  which  had 
expired  by  limitation,  or  that  were  not  transferable,  were  often 
put  on  the  market  to  such  an  extent  as  to  work  great  frauds  upon 
both  the  public  and  the  carrifers;  that  frequently  those  selling  such 
tickets  were  Irresponsible,  so  that  the  party  defrauded  had  no  re- 
dress; that  the  business  of  trafllcklng  In  such  tickets  often  furnished 
an  Inducement  to  railway  employes  to  steal  tickets,  or  Issue  spurious 
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ones,  and  put  them  on  the  market.  It  was  also  commonly  be- 
lieved that,  in  order  to  evade  statutes  designed  to  secure  uniformity 
of  rates  and  to  prevent  discriminations,  some  carriers  of  passen- 
gers were  in  the  habit  of  placing  large  bloclis  of  their  tickets  with 
•scalpers,'  ostensibly  not  their  agents,  for  sale  at  cut  rates.  To 
remedy  these  and  similar  abuses,  real  or  supposed,  this  statute 
was  passed."    The  act  was  held  not  to  be  unconstitutional. 

The  business  of  a  railroad  carrier,  and  incidentally  the  manner 
of  the  sale  of  its  tickets  to  points  within  the  state,  is  a  proper 
subject  for  the  exercise  of  the  police  power  of  a  state,  and  may  be 
regulated  by  legislative  action.  A  statute  prohibiting  the  sale  of 
railroad  tickets  or  parts  thereof,  except  by  authorized  agents,  or 
by  parties  who  have  purchased  tickets  with  a  bona  fide  intention 
of  traveling  thereon,  is  merely  a  police  regulation,  and  is  not  un- 
constitutional: Burdick  v.  People,  149  lU.  600,  41  Am.  St.  Rep.  329. 
It  has  also  been  held  that  a  city  ordinance  of  San  Francisco  which 
regulates  the  issuance  and  delivery  of  street-car  transfers,  which 
requires  them  to  be  given  within  the  street-car  from  which  the 
transfer  is  made  and  received  only  within  the  car  to  which  it  is 
made,  and  which  makes  it  criminal  for  any  person,  except  the 
conductor  or  agent  of  the  street-car  line,  to  give,  sell,  or  Issue  any 
transfer  check  or  ticket  used  for  passage  on  any  street-car  or  line, 
Is. not  unconstitutional,  but  a  valid  exercise  of  the  police  power 
expressly  granted  to  the  city:  Ex  parte  Lorenzen,  128  Cal.  431.  A 
very  different  view,  however,  is  taken  in  People  v.  Warden,  157  N. 
Y.  116.  68  Am.  St.  Rep.^  763,  which  holds,  though  by  a  divided  court, 
that  a  statute  undertaking  to  make  it  a  crime  for  a  person  to  sell, 
or  offer  for  sale,  any  passage  ticket  for  passage  or  conveyance 
upon  any  vessel  or  railway  train,  unless  he  is  an  authorized  agent 
of  the  owners  or  consignees  of  such  vessel  or  corporation  running 
such  trains,  provided  that  the  authorized  agent  of  any  transporta- 
tion company  may  purchase  from  the  properly  authoi'ized  agent 
of  any  other  transportation  company  a  ticket  for  a  passenger,  to 
whom  he  may  sell  a  ticket  to  travel  from  any  point  on  the  line  for 
which  he  Is  a  properly  authorized  agent,  so  as  to  enable  such  pas- 
senger to  travel  to  the  place  or  junction  from  which  his  ticket 
shall  read.  Is  unconstitutional  and  void. 

Trading  Stamps— Prizes— Gifts,  etc. — There  Is  some  contrariety  of 
opinion  as  to  whether  It  can  be  made  a  criminal  offense  for  mer- 
chants to  give,  or  offer  to  give,  any  article  as  a  gift,  prize,  pre- 
mium, or  reward  to  a  person  who  purchases  some  other  article 
from  them.  Thus,  it  was  thought  in  Humes  v.  Fort  Smith,  93  Fed. 
Rep.  857,  863,  that  the  legislature  has  power  to  prohibit,  as  det- 
limental  to  the  community,  the  business  of  a  denier  in  trading 
stamps,  which  he  sells  to  certain  merchants  only  in  a  city,  to  be 
given  by  them  to  their  customers  with  their  purchases,  and  which 
are  to  be  redeemed  by  the  seller  In  "presents"  on  their  being  pre- 
sented by  the  customers  In  certain  quantities.    One  who  does  sucb 
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a  business  In  the  District  of  Columbia  may  be  lawfully  convicted 
of  having  "engaged  in  the  business  of  a  gift  enterprise,"  which  la 
there  forbidden:  Lansburgh  v.  District  of  Columbia,  11  App.  Cas. 
<D.  C.)  512.  But  in  Rhode  Island  a  statute  making  it  a  misdemeanor 
for  a  merchant  to  give  trading  stamps  in  connection  wfth  the  sale 
of  goods  was  held  imconstitutional  and  void:  State  v.  Dalton,  B.  I., 
May,  190O. 

A  statute  prohibiting  and  making  It  criminal  for  any  person  who 
sells,  exchanges,  or  disposes  of  any  article  of  food  to  give,  or  offer 
to  give,  some  other  article  as  a  gift,  prize,  premium,  or  reward 
to  the  purchaser  is  held  to  infringe  upon  the  liberty  of  the  seller, 
and  to  be  unconstitutional  and  void.  It  cannot,  it  is  said,  be  sus- 
tained as  a  lawful  exercise  of  the  police  power  of  the  state:  People 
V.  Gillson,  109  N.  Y.  SS9,  4  Am.  St.  Rep.  465.  But  in  Maryland  a 
scheme  by  which  packages  of  coffee  contain  on  either  end  a  pasted 
slip  of  paper  containing  the  words  "one  plate,"  "one  plate,"  "one 
saucer,"  and  which,  when  detached  by  the  buyer  of  a  package  of 
coffee  and  presented  to  the  seller,  entitles  the  former  to  two 
plates  and  a  saucer  in  addition  to  the  coffee,  is  within  the  meaning 
of  a  statute  prohibiting  and  making  criminal  "any  scheme  or  device 
by  way  of  gift  enterprises  of  any  kind  or  character";  Long  v.  State, 
73  Md.  527,  25  Am.  St.  Rep.  608. 

United  States  Mails,  Criminal  Use  of. — Congress  has  made  certain 
uses  of  the  United  States  mails  a  criminal  offense:  See  the  monograph- 
ic note  to  State  v.  McCabe,  58  Am.  St.  Rep.  595-603.  And  a  person 
who  sends  letters  or  circulars  to  a  debtor  threatening  to  publish  him 
as  a  bad  character  among  his  neighbors,  and  to  advertise  a  claim 
against  him  for  sale,  is  liable  to  prosecution  and  conviction,  under 
a  state  statute  making  it  a  misdemeanor  for  any  person  to  deliver 
any  letter,  circular,  etc.,  threatening  to  do  Injury  to  the  "credit 
or  reputation"  of  another.  Such  a  statute  Is  not  unconstitutional 
as  depriving  creditors  of  the  protection  of  their  property  rights,  nor 
as  restricting  freedom  of  speech  or  publication:  State  v.  McCabe, 
135  Mo.  450,  58  Am.  St.  Rep.  589. 

Trademarks,  Defacing— Bottling  Act.— A  statute  for  the  protection 
of  owners  of  bottles  used  In  the  sale  of  soda  waters  and  like 
beverages,  making  It  criminal  for  anyone  to  fill  any  bottle  marked 
by  a  trademark,  or  to  deface  or  obliterate  such  mark,  or  to  sell  or 
otherwise  dispose  of  such  bottles,  unless  purchased  from  the  per- 
son whose  mark  is  on  the  bottle,  or  sanctioned  by  his  written  con- 
sent, does  not  prohibit  one  who  has  purchased  the  beverage  in  such 
bottles  from  reselling  It  while  in  the  same  bottles  in  which  he 
bought  It,  nor  does  the  statute  unnecessarily  destroy  or  unlawfully 
decrease  the  trade  in  empty  bottles.  It  Is  not,  therefore,  uncon- 
stitutional: People  V.  Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep.  068.  If 
a  person  engaged  in  the  manufacture  and  sale  of  soda  waters  de- 
livers them  In  bottles  to  a  customer,  and  takes  a  deposit  from  him, 
with  the  understanding  that  be  may  return  the  bottles  and  take 
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back  his  deposit,  or  keep  the  bottles  and  regard  It  as  payment,  t» 
he  may  elect,  such  transaction  constitutes  a  sale  of  the  bottles  at 
the  election  of  the  customer,  and  a  prosecution  against  a  dealer  In 
second-hand  bottles  for  having  such  bottles  unlawfully  in  his  pos- 
session without  the  consent  of  such  manufacturer  cannot  be  sus- 
tained: People  V.  Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep.  668, 

Vendors  Near  Camp-meetings. — A  legislature  may  make  it  a  criminal 
offense  for  anyone  to  establish  and  maintain  a  place  for  vending 
provisions  or  refreshments,  within  a  given  distance  of  camp-meet- 
ings, without  the  permission  of  the  proper  authorities.  Such  laws 
are  intended  to  prevent  the  disturbance  of  the  assembly,  and  are 
constitutional:  Meyers  T.  Baker,  120  111.  567,  60  Am.  Rep.  580; 
Commonwealth  v.  Bearse,  132  Mass.  542,  42  Am.  Rep.  450;  State 
V.  Cate,  58  N.  H.  240;  although  an  exception  is  made  In  favor  of 
one  who  has  his  regular  place  of  business  within  such  limits: 
Meyers  v.  Baker,  120  111.  567,  60  Am.  Rep.  580;  Commonwealth  v. 
Bearse,  132  Mass.  542,  42  Am.  Rep.  450.  Compare  Commonwealth 
V.  Bacon,  13  Bush,  210,  26  Am.  Eep.  189. 

Miscellaneous  Offenses.— A  statute  which  imposes  a  fine  for  beget- 
ting a  bastard  child  makes  the  act  criminal:  State  v.  Wynne,  116 
N.  C.  981.  A  legislature  may  also  make  it  a  crime  for  a  man  to 
marry  a  woman  to  escape  a  prosecution  for  seduction,  where  he  af- 
terward deserts  her  without  good  cause:  Morris  v.  Stout,  Iowa,  April, 
1899;  or  for  one,  having  authority  to  join  others  in  marriage,  to  will- 
fully fail  to  make  return  of  any  marriage  solemnized  by  him  to 
the  recorder  of  the  proper  county:  State  v.  Madden,  81  Mo.  421; 
or  for  a  person  to  carnally  know  any  female  child  under  the  age 
of  eighteen  years:  State  v.  Phelps,  Wash.,  Feb.,  1900.  Fornication 
is  a  crime  in  the  state  of  Georgia:  Bennett  v.  State,  103  Ga.  66, 
68  Am.  St.  Rep.  77.  The  legislature  may,  it  seems,  make  it  a  crime 
for  one  to  allow  "Texas  cattle"  to  run  at  large:  Kimmish  v.  Ball, 
129  U.  S.  217,  222.  It  may  make  it  a  crime,  or,  at  least,  so  far  as 
the  question  has  come  under  our  observation,  it  has  not  been 
questioned  that  a  legislature  has  power  to  make  it  criminal  for  a 
citizen  in  Alabama  to  distill  his  grain  Into  spirituous  or  Intoxicating 
liquor,  unless  employed  by  the  governor  to  do  so:  Ingram  v.  State, 
39  Ala.  247,  84  Am.  Dec.  782;  or  for  people  to  use  bicycles  on  a  par- 
ticular road,  where  such  use  is  likely  to  prove  injurious  to  other 
persons:  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St.  Rep.  305;  or  for  one 
to  falsely  make  and  file  a  nomination  paper:  Commonwealth  v. 
Connelly,  163  Mass.  539;  or  for  one  to  sell,  keep,  or  offer  for  sal6, 
naphtha  under  any  assumed  name:  Commonwealth  r.  Wentworth, 
118  Mass.  441;  or  for  one  to  obstruct  a  public  drain:  Toops  v.  State, 
92  Ind.  13;  or  for  a  mortgagor  to  sell  mortgaged  personal  property: 
State  V.  Hurds,  19  Neb.  316;  or  for  one  to  deposit  sawdust  In  the 
waters  of  a  lake  or  any  tributary  thereto,  thus  rendering  the 
waters  unwholesome:  State  v.  Griffin,  69  N.  H.  1,  76  Am.  St.  Rep. 
139.    Cruelty  to  children  has  been  made  a  crime:  Cowley  v.  People, 
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53  N.  T.  464,  38  Am.  Rep.  4G4;  and  one  may  be  Indicted  under  the 
laws  of  the  United  States  for  removing,  without  destroying,  stamps 
from  cases  containing  distilled  spirits:  United  States  v.  Bayaud,  16 
Fed.  Rep.  376. 

But  enactments,  to  be  valid  under  an  exercise  of  the  police  power, 
must  have  reference  to  the  comfort,  the  safety,  or  the  welfare 
of  society,  and  must  not  be  in  conflict  with  the  constitution:  Peo- 
ple V.  Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465.  Hence  a  statute 
making  it  a  misdemeanor  to  manufacture  cigars  in  cities  of  more 
than  five  hundred  thousand  inhabitants  in  any  tenement-Tiouse 
occupied  by  more  than  three  families,  except  on  the  first  floor  of 
houses  on  which  there  is  a  store  for  the  sale  of  cigars  and  tobacco. 
Is  unconstitutional,  because  it  is  not  a  health  law  and  has  no  re- 
lation whatever  to  the  public  health:  In  re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636.  "We  are  not  aware,"  said  the  court  In  this 
case,  "and  are  not  able  to  learn  that  tobacco  is  even  injurious  to 
the  health  of  those  who  deal  in  it,  or  are  engaged  in  its  produc- 
tion or  manufacture.  We  certainly  know  enough  about  it  to  be 
sure  that  its  manipulation  In  one  room  can  produce  no  harm  to 
the  health  of  the  occupants  of  other  rooms  in  the  same  house":  In 
re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636.  It  was  proved  In  this  case 
that  the  odor  of  the  tobacco  did  not  extend  to  any  of  the  other 
rooms  of  the  tenement-house.  An  act.  It  has  been  held,  cannot  be 
made  criminal  which  the  party  committing  cannot  know  In  ad- 
vance whether  It  is  criminal  or  not.  Hence  the  making  of  an  un- 
reasonable charge  for  services  cannot  be  made  criminal  under  a 
statute  creating  no  test  of  reasonableness  in  this  respect:  Louisville 
etc.  R,  R.  Co.  V.  Commonwealth,  99  Ky.  132,  59  Am.  St  Rep.  457. 
But  compare  the  subdivisions,  Criminal  Intent  and  Railway  Af- 
fairs, supra.  A  statute  making  It  a  crime  to  use  a  likeness  of  the 
national  flag  or  emblem  for  any  commercial  purposes,  or  as  an 
advertising  medium,  Is  unconstitutional  and  void  as  Interfering 
with  the  personal  liberty  and  privileges  of  the  citizen:  Ruhstrat  t. 
People,  185  111.  133,  76  Am.  St.  Rep.  30.  And  no  legislative  or 
municipal  body  has  the  power  to  impose  the  duty  of  performing 
an  act  upon  any  person  which,  from  his  poverty.  It  Is  Impossible 
for  him  to  perform,  and  then  make  his  nonperformance  of  such 
duty  a  crime  punishable  by  fine  and  imprisonment.  Hence  a  city 
ordinance  which  requires  all  persons  owning  or  occupying  any  real 
estate  in  the  city  to  keep  and  maintain  good  and  sufficient  sidewalks 
along  all  streets  and  avenues  In  front  of  or  adjacent  to  such  real 
estate,  and  Imposes  a  fine  or  Imprisonment  for  a  failure  to  do  so, 
and  {I  charter  provision  authorizing  such  an  ordinance,  are  both 
unconstitutional  and  void,  because,  under  such  ordinance,  a  tenant 
of  property,  though  himself  supported  by  charity,  might  become 
guilty  of  a  crime  In  omitting  to  construct  a  sidewalk:  Port  Huron 
V.  Jenklnson,  77  Mich.  414,  18  Am.  St  Rep.  400. 
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Mujiicipal  Ordinances.— While  violations  of  municipal  ordinances 
are  not  usually  or  properly  regarded  as  crimes,  in  the  sense  in  which 
that  "word  is  commonly  used,  which  embraces  only  offenses  against 
the  public  criminal  statutes  of  the  state  (State  v.  Boneil,  42  La. 
Ann.  1110,  21  Am.  St.  Kep.  413;  Floyd  v.  Commissioners,  14  Ga. 
354,  58  Am.  Dec.  559;  Sylvester  Coal  Co.  v.  St.  Louis,  130  Mo.  323, 
51  Am.  St.  Rep.  566),  yet,  for  the  purposes  of  this  note,  it  is  neces- 
sarj-  to  consider  them  to  some  extent,  and  to  give  some  idea  of  the 
validity  of  ordinances  which  profess  to  exert  the  police  power. 
Ck)mpare  the  definition  of  the  word  "criminal,"  in  the  opening 
paragi-aph  of  this  note.  A  municipal  corporation  does  not,  it  is 
true,  possess,  nor  can  it  exercise,  police  power,  unless  it  has  been 
delegated  thereto  by  the  legislature:  Champer  v.  Greencastle,  138 
Ind.  339,  46  Am.  St.  Rep.  390;  and  a  city  cannot,  unless  expressly 
authorized  by  statute,  make  that  criminal  whicli  the  legislature  has 
not  seen  fit  to  malse  so:  State  v.  Itzcovitch,  49  La.  Ann.  30G,  62  Am. 
St.  Rep.  648.  But  cities  may  be  empowered  by  the  legislature, 
unless  restricted  by  the  constitution,  to  make  local  police  regula- 
tions not  in  conflict  with  general  laws:  Chicago  etc.  R.  R.  Co.  v. 
State,  47  Neb.  549,  53  Am.  St.  Rep.  557;  Walker  v.  Jameson,  140 
Ind.  591,  49  Am.  St.  Rep.  222;  Stehmeyer  v.  City  Council,  53  S.  O. 
259,  282;  and  municipal  ordinances  expressly  authorized  by  specific 
and  definite  legislative  authority  are  upheld,  unless  In  confiict  with 
the  constitution:  Phillips  v.  Denver,  19  Colo.  179,  41  Am.  St.  Rep. 
230.  An  ordinance,  however,  to  be  sustainable  as  an  exercise  of 
the  police  power,  must  tend,  in  some  degree,  toward  the  prevention 
of  offenses  or  preservation  of  the  public  health,  morals,  safety, 
or  welfare:  Chicago  v.  Nechter,  183  111.  104,  75  Am.  St  Rep.  93. 

If  police  power  has  been  delegated  to  a  municipal  corporation, 
it  may  make  it  criminal  for  one  to  keep  dogs  in  violation  of  the 
regulations  prescribed  by  ordinance:  Griggs  v.  Macon,  103  Ga.  602, 
68  Am.  St.  Rep.  134;  Faribault  v.  Wilson,  34  Minn.  256;  contra. 
Mayor  v.  Meigs,  1  McAr.  53,  29  Am.  Rep.  578;  or  for  any  except 
licensed  persons  to  conduct  the  business  of  collecting,  storing,  and 
dealing  In  old  rags,  old  papers,  or  other  such  refuse  material  with- 
in the  thickly  settled  portions  of  the  city:  Commonwealth  v.  Hub- 
ley,  172  Mass.  58,  70  Am.  St.  Rep.  242;  or  for  anyone  to  violate  a 
city  ordinance  requiring  vaccination:  Morris  v.  Columbus.  102  Ga. 
792,  66  Am.  St  Rep.  243;  or  for  anyone  to  sell  impure  or  adulterated 
food  or  milk  within  the  city:  State  v.  Dupaquier,  46  La.  Ann.  577, 
49  Am.  St  Bep.  334;  or  for  anyone  to  smoke  in  street-cars:  State 
v.  Heidenhain,  42  La.  Ann.  483,  21  Am.  St.  Rep.  388;  or  for  one  to 
sell  cigarettes  without  a  license:  Gundling  v.  Chicago,  176  111.  340; 
or  for  an  occupant  or  owner  of  property  to  fail  to  remove  Ice,  snow, 
or  other  obstructions  on  any  sidewalk  fronting  on  or  adjacent  to 
such  premises  where  public  travel  thereon  Is  impeded,  obstructed, 
or  rendered  dangerous:  Carthage  v.  Frederick,  122  N.  Y.  268,  19  Am. 
St.  Bep,  490;  contra.  State  v.  Jackman,  69  N.  H.  318;  or  for  anyone 
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to  carry  or  exhibit  a  deadly  weapon:  Ocean  Springs  v.  Green,  77 
Miss.  472;  or  for  anyone,  except  an  officer  or  traveler,  to  carry  a 
concealed  weapon  without  a  permit:  Ex  parte  Cheney,  90  Cal.  617; 
or  for  anyone  to  sell  perishable  food  commodities  in  the  railroad 
depots  or  landings  of  the  city  except  in  the  unbrolien,  imported 
packages:  State  v.  Davidson,  50  La.  Ann.  1297,  69  Am.  St.  Rep. 
478;  or  for  one  to  carry  on  the  business  of  washing  and  ironing  iu 
public  laundries  and  washhouses  within  defined  territorial  limits, 
from  10  o'clock  at  night  to  6  in  the  morning:  Barbier  v.  Connolly, 
113  U.  S.  27;  Soon  Iling  v.  Crowley,  113  U.  S.  703;  or  for  one  to 
be  disorderly,  indecent,  or  insulting:  Grand  Rapids  v.  Williams,  112 
Mich.  247,  67  Am.  St.  Rep.  396;  or  for  one  to  permit  his  inclosure, 
place,  or  house  to  be  used  as  a  place  for  gaming  with  cards  for 
money  or  other  stake:  City  Council  v.  Kemmis,  S.  C,  Aug.,  1900;  or 
for  one  to  hawk  and  peddle  about  the  streets  of  a  city  articles 
usually  sold  in  markets,  contrary  to  an  ordinance  prohibiting  it: 
Shelton  v.  Mayor,  30  Ala.  540,  68  Am.  Dec.  143;  or  for  any  prosti- 
tute to  be  on  the  streets  of  the  city  between  7  o'clock  P.  M.  and 
4  o'clock  A.  M.,  except  in  instances  pf  reasonable  necessity:  Dunn 
V.  Commonwealth,  Ky.,  March,  1899.  A  city  invested  with  the 
right  to  exercise  power  may  also  assign  limits  for  houses  of  prostitu- 
tion by  prohibiting,  under  prescribed  penalties,  the  location  of  such 
houses  beyond  the  designated  limits:  L'Hote  v.  New  Orleans,  51 
La.  Ann.  93;  affirmed  in  the  same  case,  177  U.  S.  587. 

A  legislature  has  constitutional  authority  to  confer  on  a  city  the 
power  to  enact  an  ordinance  to  punish  as  an  offense  against  the 
city  an  act  constituting  a  crime  against  the  state:  Ocean  Springs 
V.  Green,  77  Miss,  472;  and  an  ordinance  adopted  by  a  municipal 
corporation  pursuant  to  authority  expressly  delegated  to  it  by  the 
legislature  has  the  same  force  within  the  corporate  limits  as  a 
statute  passed  by  the  legislature  itself:  Carthage  v.  Frederick,  122 
N.  Y.  208,  19  Am.  St.  Rep.  490. 

It  Is  not,  however,  a  criminal  offense  to  disregard  an  ordinance, 
Buch  as  one  relating  to  houses  of  ill-fame,  enacted  without  au- 
thority: State  V.  Webber,  107  N.  C.  962,  22  Am.  St  Rep.  920;  or 
which  Is  unreasonable,  or  not  In  harmony  with  the  laws  of  the 
state  on  that  subject:  In  re  Ah  You,  88  Cal.  99,  22  Am.  St.  Rep. 
280.  Thus,  a  penal  ordinance  absolutely  forbidding  any  prostitute 
or  lewd  woman  to  reside  In,  stay  at  or  in,  or  inhabit  any  room, 
house,  or  place  in  a  city,  and  forbidding  the  renting  of  any  such 
premises  to  such  persons.  Is  void:  Milliken  v.  City  Council,  54  Tex. 
388,  38  Am.  Rep.  629.  An  ordinance  making  It  unlawful  for  a  per- 
son to  have  a  lottery  ticket  In  his  possession,  unless  that  possession 
Is  shown  to  be  Innocent  or  for  a  lawful  purpose,  is  void,  because 
It  attempts  to  Impose  upon  the  person  accused  of  the  crime  the 
burden  of  establishing  his  innocence:  In  re  Wong  Hane,  108  CaU 
680,  49  Am.  St  Rep.  138.  A  city  cannot,  under  the  claim  of  exercis- 
ing the  police  power,  declare  the  sale  of  fresh  pork  to  be  detilmental 
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to  the  health  of  Its  citizens  and  malie  it  criminal  to  sell  the  same, 
or  to  offer  it  for  sale,  "between  the  first  day  of  June  and  October  ia^ 
each  year":  Helena  v,  Dwyer,  64  Arli.  424,  62  Am.  St.  Rep.  206;. 
nor  can  it  malce  it  criminal  for  one  to  employ  Chinese  labor:  Ex. 
parte  Kuback,  8.5  Cal.  274,  20  Am.  St.  Kep.  226;  or  to  carry  on  a 
laundry  where  clothes  are  washed  for  pay,  within  the  habitable 
portion  of  the  city:  Stocliton  Laundry  Case,  26  Fed.  Rep.  611;  la 
re  Sam  Kee,  31  Fed.  Rep.  6S0.  A  city  may  malie  it  criminal  for  one 
to  willfully  violate  his  contract  with  it  to  furnish  it  or  its  in- 
habitants with  water,  but  it  cannot  make  that  a  crime  which  is- 
authorized  by  its  contract:  Crosby  v.  City  Council,  108  Ala.  498. 
So  an  ordinance  making  it  a  crime  for  "anyone  knowingly  to  as- 
Bociate  with  persons  having  the  reputation  of  being  thieves,  bur- 
glars, pickpockets,  pigeon-droppers,  bawds,  prostitutes,  or  gamblers, 
or  any  other  person  for  the  purpose  or  with  the  intent  to  agree, 
conspire,  combine,  or  confederate  to  commit  any  offense,  or  to  cheat 
or  defraud  any  person  of  any  money  or  property,"  is  unconstitu- 
tional, as  being  an  invasion  of  the  rights  of  personal  liberty:  Ear 
parte  Smith,  135  Mo.  223,  58  Am.  St.  Rep.  576;  St  Louis  v.  Roche, 
128  Mo.  541.  An  ordinance  prohibiting  the  sale  of  adulterated  or 
impure  milk  -within  the  city,  and  requiring  everyone  who  sells  milk 
of  any  kind  therein  to  first  procure  a  license  therefor,  is  void,  in 
so  far  as  it  requires  a  license  from  all  who  sell  milk,  when  It 
Is  doubtful  whether  the  charter  authorizes  the  licensing  of  milk- 
men: State  v.  Smith,  67  Conn.  541,  52  Am.  St.  Rep.  301.  A  city 
is  not  authorized  to  require  a  vestibule  to  be  built  on  each  end  of 
street-cars,  during  the  winter  time,  to  afford  protection  to  motor- 
men,  conductors,  and  others  standing  upon  the  platforms  of  the- 
cal, and  to  make  a  violation  of  the  requirement  a  criminal  offense.. 
It  is  not  a  proper  exercise  of  the  police  power:  Yonkers  v.  Yonkers- 
R.  R.  Co.,  51  N.  Y.  App.  Div.  271.  A  city  cannot  make  it  a  crime- 
for  an  owner  of  dead  animals,  instead  of  a  contractor,  to  remove- 
them,  and  to  dispose  thereof  in  his  own  way,  where  no  necessity 
for  the  exercise  of  the  police  power  for  the  public  good  is  shownr 
State  V.  Morris,  47  La.  Ann.  1660.  As  an  exercise  of  police  power» 
a  city  charter  and  ordinances  may  authorize  the  impounding  of 
animals  running  at  large  in  the  streets,  and  the  sale  of  them  for 
expenses  without  judicial  proceedings,  even  if  such  animals  are 
exempt  from  execution,  but  may  not  impose  a  penalty  on  the  owner 
and  make  it  a  charge  against  the  animal  on  the  sale:  Wilcox  v. 
Hemming,  58  Wis.  144,  46  Am.  Rep.  625.  A  city  ordinance  fixing 
a  less  penalty  for  an  offense  than  that  fixed  by  statute  for  the 
same  offense  is  void:  Taylor  v.  Owensboro,  98  Ky.  271,  56  Am.  St. 
Rep.  361;  and  prohibitive  ordinances  not  criminal,  but  highly  penal 
In  their  nature,  are  invalid,  unless  free  from  legal  and  constitutional 
objection,  and  cannot  be  permitted  to  prejudice  the  rights  and 
privileges  of  the  citizen  In  respect  to  the  use  and  enjoyment  of 
his  private  property:  Phillips  v.  Denver,  19  Colo.  178,  41  Am.  St. 
Am.  St.  Rep..  Vol.  LXXVUI— 18 
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Hep.  230.  For  a  list  of  valid  and  invalid  ordinances,  compare  the 
extended  note  to  Ward  v.  Mayor,  35  Ain.  Rep.  702,  703.  See  the 
subdivisions.  Buildings;  Burial  and  Removal  of  the  Dead;  Free 
Speech,  Right  of;  Hawlcers  or  Peddlers;  Intoxicating  Liquors; 
.Lotteries;  Press,  Liberty  of;  Prostitution;  Sunday  Laws;  Ticket 
Brokerage,  and  Miscellaneous  Offenses,  supra. 


HAMMOND  V.  SHEPARD. 
[186  Illinois,  235.] 

WATERS— DEFINITION.— "RELICTION"  Is  the  term  applied 
to  land  made  by  the  recession  of  the  water  by  which  it  was  pre- 
viously covered. 

WATERS— RELICTION— OWNERSHIP.— If  an  addition  to 
land,  by  reliction,  takes  place  suddenly  and  sensibly,  the  ownership 
remains  according  to  former  boimdaries;  but  if  it  is  made  gradually 
and  imperceptil)ly,  the  derelict  or  dry  land  belongs  to  the  riparian 
owner  from  whose  shore  or  bank  the  water  has  receded. 

WATERS.— SHORE  OWNERS  ON  MEANDERED  LAKES, 
whether  navigable  or  non-navigable,  take  title  only  to  the  water's 
edge,  as  title  to  the  bed  of  such  lakes  is  in  the  state. 

LIMITATION  OF  ACTION  AGAINST  COUNTY.— A  county, 
owning  land  which  it  may  sell  and  convey  without  a  breach  of  duty, 
holds  it  as  an  individual,  and  its  title  may,  therefore,  be  defeated 
by  possession,  and  payment  of  taxes,  under  color  of  title,  made 
in  good  faith,  for  the  period  prescribed  by  the  statute  of  limitations. 

WATERS-ACCRETION  OR  RELICTION— APPORTION- 
MENT.—To  take  laud  by  accretion  or  reliction,  a  shore  ownet  on 
a  meandered  lake  must  make  it  appear  that  the  addition  to  his 
shore  was  made  by  slow  and  imperceptible  processes;  and  if  two 
or  more  persons  own  the  shore  from  which  the  water  has  receded, 
the  new  laud  must  be  apportioued  between  them  according  to  the 
extent  of  tlieir  shore  line. 

WATERS— MEANDERED  LAKES— RELICTION— DEPRIV- 
ING THE  STATE  OF  TITLE.— No  shore  owner  on  a  meandered 
lake  can  deprive  the  state  of  its  title  to  the  former  bed  thereof 
without  establishing,  by  proof,  that  the  dry  land  was  formed  by  the 
water  receding  from  his  shore  line,  whether  it  took  place  suddenly 
or  gradually. 

KJECTMBNT— RECOVERY- TITLE.— A  plaintiff  in  eject- 
ment must  recover  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's. 

J.  M.  Hunter  and  A.  F.  Wingert,  for  the  appellants. 

D.  S.  Berry,  for  the  appellee. 

*^*  "WILKIN,  J  In  an  action  of  ejectment  in  the  circuit 
court  of  Carroll  county  Martin  Shepard,  appellee,  recovered  a 
judgment  against  appellants  for  the  east  half  of  the  northwest 
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quarter  of  section  21,  township  24  north,  range  4  east  of  the 
fourth  principal  meridian,  Carroll  county,  in  fee.  To  reverse 
that  judgment  this  appeal  is  prosecuted. 

The  declaration  is  of  three  counts,  the  first  describing  and 
claiming  the  whole  of  the  east  half,  etc.,  and  each  of  the  others 
describing  and  claiming  one  of  the  forty  acre  tracts  of  the 
eighty.  The  plea  was  not  guilty,  and  a  trial  was  had  before  the 
court  without  a  jury. 

Plaintiff  sought  to  establish  his  title  to  the  premises  as  a 
whole  by  color  of  title,  possession,  and  payment  of  taxes  for 
seven  years,  and  also  by  twenty  years'  adverse  possession  to 
a  fraction  of  three  and  thirty-nine  hundredths  acres  in  the 
southeast  corner  of  the  tract,  claiming  that  he  became  the  owner 
in  fee  of  the  remaining  seventy-six  and  sixty-one  hundredths 
acres  as  accretions  to  or  relictions  from  said  fraction;  also,  that 
at  the  time  his  grantor  obtained  a  patent  from  the  government 
to  the  fraction,  all  the  remainder  of  the  eighty  acre  tract  was 
between  the  meandered  line  of  the  fraction  and  the  true  water 
line  of  the  lake  on  which  it  bounded,  and  therefore  the  whole 
tract  passed  by  such  patent;  and  further,  that  ^^^^  he  had  been 
in  the  open,  exclusive  possession  of  all  of  the  eighty  acre  tract 
for  more  than  twenty  years  prior  to  the  entry  upon  the  same  by 
the  defendants.  He  also  set  up  title  to  a  small  part  of  the 
north  forty  of  the  tract  by  deed  from  one  Edwin  Doty.  The 
defendants  introduced  in  e^ddence  a  patent  from  the  United 
States  to  Elhanan  Fisher,  dated  July  10,  1873,  to  the  west 
fractional  half  of  the  northwest  quarter  of  this  section,  con- 
taining forty-four  acres,  and  deraigning  title  to  that  fraction 
from  said  Fisher.  The  only  theory  upon  which  they  could 
claim  title  to  the  land  in  controversy  in  this  suit  would  be,  that 
by  accretion  or  reliction  it  had  become  added  to  the  fractional 
forty-four  acres.  It  is  clear  such  a  claim  could  not  be  main- 
tained upon  the  proofs  in  this  record,  and  it  is  not  insisted  upon 
by  appeH/ints.  Their  contention  is,  that  the  plaintiff  failed  to 
establish  title  in  himself  to  any  part  of  the  land  described  in 
his  declaration,  m-uch  less  to  the  whole  of  it,  and  therefore  the 
judgment  of  the  trial  court  is  erroneous. 

The  three  and  thirty-nine  hundredths  acres  is  a  part  of  an 
island  in  Sunfish  lake,  the  lake  extending  over  portions  of  Mt. 
Carroll  and  York  to>vnships,  in  Carroll  county.  This  lake  at 
one  time  covered  seven  hundred  and  thirty-eight  and  seventy 
hundredths  acres  in  sections  30,  31,  and  32,  township  24,  etc., 
in  Mt.  Carroll  township,  extending  about  one  and  a  half  milea 
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north  and  south  and  one  mile  east  and  west,  most  of  it  being 
in  section  31.  In  the  year  1839  the  island  of  which  the  three 
and  thirty-nine  hundredths  acres  is  a  part  (known  as  Shepard's 
island)  and  the  lake  were  meandered  by  government  surveyors 
and  duly  platted.  The  evidence  all  shows  that  prior  to  1871 
the  bed  of  the  lake,  to  substantially  the  meandered  line,  was 
covered  with  water  to  a  depth  of  several  feet.  North  of  the 
head  of  the  lake  is  Plum  river,  and  in  the  fall  of  1871,  for  some 
reason  not  appearing  from  the  evidence,  the  coimty  caused  a 
ditch  to  be  dug  from  the  lake  to  this  river.  This  drained  most, 
if  not  all,  of  the  water  of  the  lake  from  the  lands  in  controversy, 
in  which  condition  they  remained  for  several  years.  The  ^^'*^ 
ditch  became  filled  up,  and  in  1880  or  1881  the  lake  had  again 
become  filled  with  water  to  substantially  its  former  depth.  No 
material  change  took  place  until  the  spring  of  1890,  when  the 
water  began  to  again  disappear,  which  the  plaintiff  contends 
continued  imtil  the  land  in  suit  became  dry. 

The  law  of  this  state,  as  repeatedly  announced,  is,  that  shore 
owners  on  meandered  lakes,  whether  navigable  or  non-navi- 
gable, take  title  only  to  the  water's  edge,  the  bed  of  the  lake 
being  in  the  state.  It  is  not  claimed  that  the  seventy-six  and 
sixty-one  hundredths  acres  became  dry  land  after  the  lake  filled 
in  1880  or  1881,  until  after  the  year  1890,  and  as  no  statute  of 
limitations  could  run  against  the  state,  plaintiff  whoUy  failed 
to  prove  a  prescriptive  title  to  that  part  of  the  tract. 

The  title  to  the  three  and  thirty-nine  hundredths  acres  re- 
mained in  the  government  of  the  United  States  until  July  10, 
1873,  when  a  patent  was  issued  by  it  to  one  Elijah  Funk,  for 
the  use  of  Carroll  county.  Afterward,  April  20,  1875,  Funk 
and  wife  deeded  the  same  to  plaintiff,  the  deed  reciting:  "It 
being  the  same  land  that  I,  as  drainage  commissioner,  located 
for  the  use  of  Carroll  county.'*  Under  this  deed  plaintiff  claims 
title  to  the  three  and  thirty-nine  hundredths  acres  by  color  of 
title,  possession  and  payment  of  taxes  for  the  statutory  period 
of  seven  years.  The  payment  of  taxes  is  not  denied,  but  the 
defendants  insist  that  the  requisite  proof  of  possession  is  want- 
ing, and  especially  that  the  land  was  held  by  the  county  of 
Carroll  as  a  public  trust,  and  that  no  limitation  could  run 
against  it  under  sections  6  and  7  of  the  statute  of  limitations: 
Starr  &  Curtis'  Annotated  Statutes,  c.  83,  sec.  8.  While  the 
proof  of  plaintiff's  possession  under  the  Funk  deed  is  not  en- 
tirely satisfactory,  we  are  inclined  to  think  it  sufficient  to  jus- 
tify the  court  below  in  finding  that  fact  in  his  favor.     In  County 
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of  Piatt  V.  Goodell,  97  111.  84,  one  of  the  questions  being,  'TDoes 
the  statute  of  limitations  run  against  a  county  in  favor  of  a 
party  holding  color  of  title  for  swamp  lands  acquired  in  >  good 
faith  and  ^^'*^  showing  payment  of  taxes  and  possession  for 
eight  years?"  we  said  "the  tax  deed  was  color  of  title  under 
the  limitation  act  of  1839/*  holding  that  such  land  was  not 
held  by  the  county  for  any  public  purpose,  and  the  exception 
in  section  8,  supra,  did  not  apply;  that  a  county,  being  the 
owner  of  land  which  it  may  sell  and  convey  without  a  breach 
of  duty,  holds  the  same  as  an  individual,  and  its  title  "may  be 
defeated  by  possession  and  payment  of  taxes  under  color  of  title 
made  in  good  faith,  for  a  period  of  seven  years,  in  the  same 
manner  as  if  the  land  belonged  to  an  individual."  The  land 
in  question  was  not  held  by  the  county  for  a  public  use.  It 
could  unquestionably  sell  it  and  use  the  proceeds  for  any  lawful 
purpose.  Whether  the  sale  and  conveyance  were  regularly  made 
or  not,  the  deed  from  Funk  was  color  of  title:  Dickenson  v. 
Breeden,  30  111.  279;  Coleman  v.  Billings,  89  111.  183;  Hinkley 
V.  Greene,  52  111.  223;  Fagan  v.  Eosier,  68  111.  84.  We  think 
the  plaintiff  established  in  himself  title  to  the  three  and  thirty- 
nine  hundredths  acres,  and  to  that  extent  he  became  a  shore 
owner  upon  the  lake. 

Just  how  this  fraction  fronted  on  the  lake  does  not  fully  ap- 
pear, but  under  the  foregoing  rule  of  law  plaintiff's  deed  con- 
veyed the  land  no  farther  than  the  water  line,  giving  him  cer- 
tain riparian  rights.  One  of  these  rights  as  a  shore  owner  was 
the  right  to  take  title  to  any  land  which  might  be  added  to  his 
shore  by  accretion  or  reliction,  and  the  principal  question  in 
this  case  is,  as  we  view  it.  Did  the  plaintiff  establish,  by  evidence 
upon  the  trial,  that  the  remainder  of  the  eighty  acre  tract  (that 
is,  the  seventy-six  and  sixty-one  hundredths  acres)  became 
added  to  the  three  and  thirty-nine  hundredths  acres  by  relic- 
tion or  accretion?  ^'Reliction"  is  the  term  applied  to  land  made 
by  the  recession  of  the  water  by  which  it  was  previously  cov- 
ered: Warren  v.  Chambers,  25  Ark.  120,  4  Am.  Eep.  23;  Banks 
V,  Ogden,  2  Wall.  57.  "If  the  addition  takes  place  suddenly 
and  sensibly,  the  ownership  remains  according  to  former  bound- 
aries; but  if  it  is  made  gradually  and  imperceptibly  the  derelict 
or  dry  land  belongs  to  the  riparian  **^  owner  from  whose 
shore  or  bank  the  water  has  receded":  Woolrich  on  Law  of 
Waters,  29;  Warren  v.  Chambers,  25  Ark.  120,  4  Am.  Rep.  23. 
All  the  authorities  agree  that  in  order  that  a  shore  owner  take 
land  by  way  of  accretion  or  reliction  it  must  appear  that  the 
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addition  was  to  his  shore  either  hy  the  deposit  of  earth  or  by 
the  receding  of  the  water  from  his  land,  and  that  such  addition 
must  be  by  slow  and  imperceptible  processes.  If  two  or  more 
own  the  shore  from  which  the  water  recedes,  the  new  land  must 
be  apportioned  between  them  according  to  the  extent  of  their 
shore  line. 

It  is  difficult,  if  not  impossible,  from  the  evidence  in  thia 
cai'^,  and  the  very  imperfect  plats  of  the  lake  and  the  surround- 
ing land,  to  correctly  understand  just  what  caused  the  waters 
to  disappear  or  how  the  surrounding  lands  were  affected  by  the 
drying  up  of  the  lake.  We  are  unable,  however,  in  view  of  the 
facts  presented,  to  reach  the  conclusion  that  the  plaintiff  es- 
tablished his  ownership  to  the  seventy-six  and  sixty-one  hun- 
dredths acres  as  an  addition  to  the  three  and  thirty-nine  hun- 
dredths acres  by  reliction.  It  appears  that  upon  the  draining 
of  the  lake,  in  1871,  as  the  water  receded  there  appeared  dry 
land  to  the  northwest  of  plaintiff's  fraction,  which  is  known 
in  the  evidence  as  Grass  island.  This  island  contained  some 
fifteen  acres,  about  one-half  of  which  is  situated  on  the  north 
part  of  the  eighty  acres  in  controversy;  also,  that  some  dis- 
tance north  of  the  three  and  thirty-nine  hundredths  acres,  and 
east  of  Grass  island,  there  appeared  a  third  island.  The  clear 
preponderance  of  testimony  is  that  immediately  north  of  this 
three  and  thirty-nine  hundredths  acre  fraction,  and  between 
it  and  the  third  island,  there  is  a  depression,  and  also  that  on 
the  east  side  of  Grass  island,  between  it  on  the  one  side  and 
the  third  island  and  the  three  and  thirty-nine  hundredths  acre 
fraction  on  the  other,  there  is  a  swale,  in  which  there  is  more 
or  less  water.  The  general  tendency  of  the  evidence  is  to  the 
effect  that  the  water  of  the  lake  on  this  northwest  quarter  is 
deeper  on  the  west  side  of  Grass  island  than  on  the  east,  but 
there  is  no  satisfactory  proof  as  to  the  direction  in  which  the 
water  receded  from  the  shore  as  the  lake  dried  up.  Certainly, 
it  fails  to  show  ***  that  the  whole  of  the  seventy-six  and  sixty- 
one  hundredths  acres  became  dry  land  by  the  water  receding 
from  the  three  and  thirty-nine  hundredths  acres.  The  exist- 
ence of  the  islands  mentioned,  and  the  intervening  swales  and 
depressions,  tend  to  show  that  the  reliction,  at  least  as  to  a 
part  of  said  seventy-six  and  sixty-one  hundredths  acres,  was  not 
from  plaintiff's  shore.  As  before  stated,  one  of  his  claims  of 
title  is  that  a  portion  of  the  north  forty  became  dry  land  by 
reliction  from  the  shore  of  Doty,  who  had  conveyed  the  same 
to  plaintiff.     Manifestly,  if  that  claim  of  title  can  be  main- 
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tained,  plaintiff  must  fail  in  his  contention  that  he  became  the 
owner  of  the  seventy-six  and  sixty-one  hundredths  acres  by  re- 
liction from  his  shore,  as  owner  of  the  three  and  thirty-nine 
hundredths  acres.  Nor  is  there  any  proof  upon  which  to  base 
the  conclusion  that  relictions  formed  upon  plaintiff's  shore  be- 
came so  connected  with  the  Doty  land  as  to  cover  the  entire 
eighty  acre  tract.  "We  think  the  plaintiff  utterly  failed  to  es- 
tablish his  title  to  the  whole  of  the  land  in  question  by  relic- 
tion, for  the  reason  already  stated  that  he  makes  no  proof  what- 
ever that  the  reliction  was  from  his  shore.  Upon  the  contrary, 
the  clear  preponderance  of  the  evidence  is  that  at  least  a  part 
of  the  dry  land  became  such  by  the  water  receding  either  from 
the  islands  in  question  or  from  the  east  shore. 

A  considerable  portion  of  the  argument  is  devoted  to  the 
question  whether  or  not  the  drying  up  of  the  lake  was  by  such 
slow  and  imperceptible  processes  as  to  entitle  shore  owners  to 
the  dry  land  by  way  of  accretion  or  reliction;  but  we  do  not 
regard  that  question  as  of  controlling  importance  in  the  present 
state  of  the  record,  because,  whether  the  recession  of  the  water 
was  sudden,  within  the  meaning  of  the  law,  or  gradual,  no  shore 
owner  can  take  away  from  the  state  its  title  to  the  former  bed 
of  the  lake  unless  he  can  establish  by  proof  that  the  dry  land  was 
formed  by  the  water  receding  from  his  shore  line. 

Appellee  having  wholly  failed  to  show  a  prima  facie  title  in 
himself  to  the  seventy-six  and  sixty-one  hundredths  acres,  he 
is  in  no  position  to  urge  that  appellants  were  mere  trespassers 
and  insist  ^**^  that  they  cannot  set  up  an  outstanding  title  to 
defeat  his  action  of  ejectment.  There  is  nothing  in  the  facts 
of  the  case  to  take  it  out  of  the  general  rule  that  a  plaintiff  in 
the  action  of  ejectment  can  recover  only  upon  the  strength  of 
his  own  title  and  never  upon  the  mere  weakness  of  his  adver- 
sary's. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


DERELICTION  OR  RELICTION  IS  LAND  added  to  a  front 
tract  by  the  permanent  uncovering  of  the  waters,  the  laying  bare 
of  the  bottom  by  the  retirement  of  the  waters,  as  contradistin- 
guished from  the  building  up  of  the  bottom  by  deposits,  causing 
the  waters  to  recede:  Sapp  v.  Frazier,  51  La.  Ann.  1718,  72  Am. 
St.  Rep.  493. 

RELICTION— Eli'FEOT  OF- OWNERSHIP.— Title  to  land  made 
by  reliction  will  vest  in  the  adjacent  proprietor  if  the  withdrawal 
of  the  waters  was  slow,  gradual,  and  imperceptive:  Notes  to  Sapp 
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V.  Frazier,  72  Am.  St.  Rep.  501;  Cox  T.  Arnold,  50  Am.  St.  Rep. 
453.  If  a  large  body  of  land  is  suddenly  and  perceptibly  formed  by 
the  reliction  of  a  meandered  lalve,  it  belongs  to  the  state:  Fuller  v. 
«hedd,  161  111.  4G2,  52  Am.  St.  Rep.  380. 

THE  WATERS  OF  MEANDERED  LAKES  and  the  land  under 
them  are  held  by  the  state  in  trust  for  the  people:  Note  to  Pewaulcee 
T.  Savoy,  103  Wis.  271,  74  Am.  St.  Rep.  859.  A  grant  of  land 
■bounded  by  the  meandered  lines  of  a  natural  lake  conveys  only  to 
the  water's  edge:  Fuller  v.  Shedd,  161  111.  462,  52  Am.  St.  Rep.  380; 
Noyes  v.  Collins,  92  Iowa,  566,  54  Am.  St.  Rep.  571. 

THE  STATUTE  OF  LIMITATIONS  APPLIES  TO  MUNICIPAL 
CORPORATIONS  and  to  the  state  in  like  manner  as  to  individuals 
In  similar  cases,  but  it  does  not  apply  to  the  sovereign  rights  and 
property  of  the  peot»le  of  the  state,  dedicated  to  the  public  use:  Ral- 
ston V.  Weston,  46  W.  Va.  544,  76  Am.  St.  Rep.  834;  monographic 
note  to  Schneider  v.  Hutchinson,  76  Am,  St.  Rep.  479^86. 

ALLUVION  SHOULD  BE  DIVIDED  between  riparian  proprie- 
tors in  proportion  to  the  extent  of  their  respective  lines  on  the  old 
frontage:  Newell  v.  Leathers,  50  La.  Ann.  162,  69  Am.  St.  Rep.  395. 

A  PLAINTIFF  IN  EJECTMENT  MUST  RECOVER  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  his  adver- 
sary's; Cox  y,  Arnold,  129  Mo.  337,  50  Am.  St  Rep.  450. 


EBNER  V.  MACKEY. 
[186  Illinois,  297.] 

APPEAL— RULINGS  AS  TO  EVIDENCE,  WITHOUT  EX- 
"OEPTIONS— REVIEW.— The  correctness  of  rulings  of  the  trial 
•court,  upon  matters  of  evidence,  cannot  be  reviewed  on  appeal 
where  no  exceptions  to  them  have  been  preserved. 

PHYSICIANS—EVIDENCE— NECESSITY  FOR  VISITS.— A 
physician  called  to  treat  a  patient  must  determine  how  often  hla 
visits  should  be  made,  and  so  long  as  the  patient  accepts  his  ser- 
vices, and  does  not  discharge  him,  or  require  him  to  come  less  fre- 
quently, or  fix  the  times  when  he  wishes  him  to  attend,  he  cannot 
be  heard  to  say  that  the  physician  came  of  teuer  than  was  necessary. 
Hence,  in  an  action  for  his  ser\ices,  the  physician  is  not  rcquii-ed  to 
prove  the  necessity  of  making  the  number  of  visits  he  did. 

Claim  by  the  appellee,  Mackey,  a  physician,  against  the  es- 
tate of  Andrew  Ebner,  deceased,  for  medical  services  rendered 
Ebner  and  his  wife.  The  claimant  obtained  a  judgment,  and 
the  administratrix  appealed  to  the  appellate  court,  which  af- 
firmed the  judgment  and  granted  a  certificate  of  importance. 

Connell  &  Thomason,  for  the  appellant. 

George  A.  Cooke  and  James  M.  Brock,  for  the  appellee. 

**»»  PEE  CURIAM.  In  deciding  this  case,  the  appellate 
court  delivered  the  following  opinion: 
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"Complaint  is  made  of  the  rulings  of  the  trial  court  in  the 
admission  and  rejection  of  testimony.  No  exception  was  pre- 
served to  any  of  these  rulings,  and  their  correctness  is,  there- 
fore, not  presented  to  us  for  decision. 

"On  the  motion  of  defendant  for  a  new  trial,  it  was  assigned 
as  a  ground  for  granting  a  new  trial  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  No  reason  is  shown  why 
the  verdict  is  contrary  to  law.  There  was  much  conflicting 
evidence  as  to  whether  all  the  services  charged  for  were  ren- 
dered, and  as  to  whether  the  services  rendered  had  not  been 
settled  for  by  Ebner  in  his  lifetime.  The  jury  determined 
these  questions  for  claimant,  and  there  was  evidence  to  support 
the  verdict.  The  books  of  claimant  were  in  evidence,  showing 
charges  from  day  to  day  and  time  to  time  during  a  period  of 
several  years,  in  which  time  it  is  conceded  claimant  did  often 
attend  upon  the  parties  professionally,  and  especially  upon  Mr?. 
Ebner.  One  witness  for  defendant  gave  certain  dates  in  the 
summer  of  1897  between  which,  she  testified,  Ebner  and  wife 
were  in  Colfax,  Iowa.  During  this  period  claimant's  books  con- 
tained several  charges  against  deceased,  and  it  is  argued  that 
the  jury  should,  in  any  event,  have  disallowed  those  charges. 
The  jury  saw  this  witness  and  heard  her  testimony.  She  was 
contradicted  by  the  daily  entries  in  the  claimant's  books.  There 
was  a  shorter  period  the  same  summer,  during  which  the  books 
contained  no  charges  against  deceased.  Some  doubt  was  thrown 
upon  the  correctness  of  the  dates  given  by  the  witness  by  the 
testimony  of  another  witness  for  defendant,  who  at  two  dif- 
ferent times  lived  in  the  Ebner  family,  but  did  not  live  there 
during  the  summer  of  1897,  and  yet  remembered  the  fact  of 
Mr.  and  Mrs.  Ebner  going  to  Colfax.  The  jury  evidently  con- 
cluded the  witness  was  mistaken  either  as  to  the  date  or  length 
of  the  stay  at  Colfax.  We  are  unable  to  say  ^*®  they  were 
wrong,  or  that  another  jury  would  reach  a  different  conclusion 
upon  the  same  evidence. 

"The  court  gave  the  following  instruction  for  claimant:  "The 
jury  are  instructed,  as  a  matter  of  law,  that  the  physician  at- 
tending a  patient  is  the  proper  and  sole  judge  of  the  necessary 
frequency  of  the  visits  to  his  patient  so  long  as  the  patient  is 
in  his  charge,  and  in  an  action  for  his  services  the  physician  is 
not  required,  under  the  law,  to  prove  the  necessity  of  his  mak- 
ing the  number  of  visits  that  he  makes  and  for  which  he  is 
seeking  compensation.* 
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*TJpon  this  subject.  Wood  on  Master  and  Servant,  section 
177,  says:  'A  physician  is  to  be  deemed  the  proper  judge  of  the 
necessity  of  frequent  visits  to  his  patient,  and  the  court  will 
presume  that  all  the  professional  visits  made  by  him  were  nec- 
essary. Hence,  in  an  action  for  his  services,  he  is  not  called 
upon  to  prove  the  necessity  of  making  the  number  of  visits 
he  did.  The  physician  being  responsible  for  the  want  of  care 
and  faithful  attention  to  his  patients,  a  contrary  rule  would 
work  great  hardship  to  him  and  subject  him  to  undue  perils.* 
To  the  same  effect  is  Todd  v.  Myres,  40  Cal.  357.  Chicago  etc. 
E.  E.  Co.  V.  George,  19  111.  510,  71  Am.  Dec.  239,  does  not,  aa 
supposed,  announce  a  contrary  doctrine.  There,  a  person  in- 
jured in  a  railroad  collision  brought  suit  for  damages,  and 
sought  to  recover,  among  other  things,  his  medical  attendance. 
Of  course,  he  could  not  recover  against  the  railroad  company 
for  all  medical  attendance  he  had  chosen  to  have,  but  only  for 
such  as  was  necessary  in  curing  his  injuries.  But  where  a  phy- 
sician is  called  by  a  party  to  treat  him  or  his  wife,  and  he  takes 
charge  of  the  case  and  attends  from  day  to  day,  evidently,  in 
view  of  his  responsibility  for  skillful  and  proper  treatment,  he 
must,  in  the  first  instance,  determine  how  often  he  ought  to 
visit  the  patient,  and,  so  long  as  the  party  employing  him  ac- 
cepts his  services  and  does  not  discharge  him,  or  require  him 
to  come  less  frequently,  or  fix  the  times  when  he  wishes  him  to 
attend,  he  cannot  afterward  ***®  be  heard  to  say  the  physician 
came  oftener  than  was  necessary.  There  was  no  proof  that 
claimant  came  when  he  was  forbidden  to  come,  or  that  he  was 
discharged  and  continued  to  attend  thereafter.  Deceased  and 
his  wife  called  claimant  and  accepted  his  services  without  ques- 
tion. Under  the  circumstances  of  this  case  the  instruction  was 
proper. 

"Some  expressions  in  other  instructions  given  for  the  claim- 
ant may  have  been  slightly  inaccurate,  but  they  were  substan- 
tially correct.  The  jury  were  fully  instructed  for  defendant. 
The  instructions  asked  by  defendant  and  refused,  so  far  as  not 
embraced  in  given  instructions,  were  either  erroneous  or  so  in- 
volved or  confusing  as  to  warrant  their  refusal. 

"We  find  in  the  record  no  reversible  error.  The  judgment 
is  therefore  affirmed."  i 

We  concur  in  the  foregoing  views  and  in  the  conclusion  above 
announced.  Accordingly,  the  judgment  of  the  appellate  court 
is  affirmed. 
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APPEAT..— NO  OBJECTION  CAN  BE  CONSIDERED  ON  AP- 
PEAL,  unless  it  was  taken  upon  the  trial  and  saved  by  an  excep- 
tion:  Robertson  v.  Blair,  56  S.  C.  96,  76  Am.  St.  Rep.  543. 

PHYSICIANS— ACTION  FOJl  SERVICEiS.— A  physician  called  In 
generally,  without  limitation  as  to  his  attendance,  is  impliedly  en- 
gaged to  attend  the  patient  through  that  illness,  or  until  his  services 
are  dispensed  with:  Dale  v.  Donaldson  Lumber  Ck>.,  48  Ark.  188. 
8  Am.  St  Rep.  224, 


FEEDERIOK  v.  EMIO. 
[186  Illinois,  819.] 

DOWER  —  PURCHASE  MONEY  MORTGAGE  — WIFE'S 
FAILURE  TO  JOIN  IN— EFFECT  OF.— Under  the  statute  of  Illi- 
nois a  wife  who  fails  to  join  in  a  purchase  money  mortgage  is  not  en- 
titled to  dower  as  against  the  mortgagee  or  those  claiming  under 
him,  but  is  entitled  to  dower  as  against  all  other  persons. 

DOWER  —  RELEASE  OR  BAR  — JOINDER  IN  DEED 
FRAUDULENT  AS  TO  CREDITORS.— A  wife's  joinder  in  her  hus- 
band's deed  for  the  purpose  of  releasing  her  dower,  which  deed  Is 
set  aside  during  his  lifetime  as  a  fraud  upon  his  creditors,  does  not 
release  or  bar  her  right  to  dower,  but  she  may  assert  it  after  his 
death,  if  not  otherwise  barred. 

DOWER— RELEASE  OR  BAR— CLAIM  OP  FEE,  UNDER 
FRAUDULENT  DEEDS.— A  wife's  claim  to  the  fee  of  land  trans- 
ferred by  her  husband  to  her  through  his  brother,  in  fraud  of  the 
husband's  creditors,  which  deed  was  set  aside  for  that  reason  dur- 
ing the  husband's  lifetime,  does  not  affect  her  right  to  dower,  which 
was,  at  the  time  of  such  transfer,  a  mere  expectancy. 

DOWER- REDEMPTION— RES  JUDICATA.— If  land  has 
been  sold  for  the  benefit  of  creditors,  and  a  controversy  arises  be- 
tween the  purchaser  and  the  owner's  wife,  who  claims  the  fee  as 
assignee  of  a  certificate  of  purchase  on  foreclosure,  the  purchaser's 
contention,  if  it  prevails,  that  the  wife's  transaction  was  merely  a 
redemption,  is,  as  against  him,  res  judicata  in  a  subsequent  pro- 
ceeding by  her  for  dower  in  the  property. 

DOWER— WHEN  RIGHT  TO,  DOBS  NOT  EXTEND  TO  EN- 
TIRE PREMISES.— If  a  husband's  land,  sold  under  a  purchase 
money  mortgage,  in  which  his  wife  did  not  join,  is  redeemed  by 
her,  but  is  afterward  sold  for  the  benefit  of  his  creditors,  she  can- 
not have  dower  in  that  part  of  the  land  representing  the  amount  of 
the  encumbrance,  especially  whei'e  she  has  been  reimbursed  from 
a  part  of  the  proceeds  of  tlie  latter  sale.  She  must  contribute  rata- 
bly to  the  amount  of  the  encumbrance,  which  was  superior  to  her 
dower,  or  have  dower  only  in  the  remainder. 

William  Winkelman  and  M.  P.  Murray,  for  the  plaintiff  in 
error. 

Van  Hoorebeke  &  Louden,  for  the  defendants  in  error. 

«*»  CART  WEIGHT,  J.     Upon  a  hearing  of  the  petition  of 
plaintiff  in  error  for  dower  in  two  hundred  and  sixty  acres  of 
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lard  in  Clinton  county  the  circuit  court  dismissed  the  petition. 
The  facts  were  not  contested,  and  the  question  presented  on 
this  review  is  whether  the  conceded  facts  entitle  plaintiff  in 
error  to  dower. 

Petitioner  was  married  to  John  Frederick,  and  he  bought 
the  land  February  15,  1864,  from  Alvah  Lewis,  giving  Lewis  a 
mortgage,  in  which  petitioner  did  not  join,  for  four  thousand 
one  hundred  dollars,  the  unpaid  part  of  the  purchase  money. 
On  August  9,  1865,  petitioner  joined  with  her  husband  in  a 
conveyance  of  the  land  to  his  brother,  Nicholas  Frederick,  re- 
leasing her  dower  therein,  and  Nicholas  Frederick  on  the  same 
day  conveyed  the  land  to  petitioner.  At  the  May  term,  1869, 
of  the  circuit  court  of  Clinton  county,  the  mortgage  was  fore- 
closed by  scire  facias  at  the  suit  of  Lewis,  for  the  use  of  William 
Nichols,  and  the  premises  were  sold  October  9,  1869,  by  the 
sheriff,  under  special  execution,  to  Nichols  for  four  thousand 
two  hundred  and  forty-four  dollars  and  sixty-two  cents,  the 
amount  due  on  the  mortgage,  and  for  costs.  The  premises  were 
not  redeemed  by  petitioner  or  her  husband  during  the  year 
allowed  to  them  for  redemption.  Afterward,  Nichols  consented 
to  a  redemption,  although  the  time  had  expired,  because  the 
application  was  made  by  a  woman,  and  on  November  9,  1870, 
petitioner  and  her  husband  executed  a  trust  deed  on  the  prem- 
ises and  borrowed  money  with  which  the  amount  due  Nichols 
was  paid  November  11,  1870.  He  wrote  his  name  on  the  back 
of  the  certificate  and  delivered  it  to  a  broker  acting  for  peti- 
tioner. An  assignment  was  filled  up  over  the  signature  in  favor 
of  Adam  and  Peter  Karr,  who  furnished  to  petitioner  the  money 
with  which  the  redemption  was  made,  and  they  held  the  cer- 
tificate as  further  security  for  the  loan  with  the  trust  deed. 
On  October  25,  1872,  petitioner's  husband,  John  Frederick,  was 
adjudged  a  bankrupt,  on  his  own  ^'^  petition  by  the  district 
court  of  the  United  States  for  the  southern  district  of  Illinois, 
and  his  estate,  both  real  and  personal,  was  assigned  to  John 
Swaggard,  his  assignee.  In  1874,  G-.  W.  Eemick,  a  creditor 
of  the  bankrupt  husband,  filed  a  bill  in  said  district  court  of 
the  United  States  to  set  aside  the  conveyances  of  the  land 
made  August  9,  1865,  to  Nicholas  Frederick,  and  from  him  to 
petitioner,  on  the  ground  that  they  were  fraudulent  and  void 
as  against  creditors.  The  bankrupt  and  petitioner  were  made 
defendants,  and  on  April  6,  1874,  a  decree  was  entered  setting 
Aside  the  deeds  and  declaring  the  lands  to  be  assets  of  the  hus- 
band's estate.    Afterward^  said  district  court  ordered  the  as- 
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signee  to  sell  the  lands  for  the  benefit  of  the  creditors.  On 
June  4,  1874,  Adam  and  Peter  Karr  obtained  a  deed  from  the 
sheriff  on  the  certificate  of  purchase.  On  June  13,  1874,  the 
assignee  sold  the  lands  under  an  order  of  the  district  court  to 
defendant  in  error  Adam  Emig  for  thirteen  thousand  five  hun- 
dred dollars,  their  full  value.  On  June  18,  1874,  the  Karrs 
conveyed  the  premises  to  petitioner.  Emig  having  been  put 
in  possession  of  the  premises  under  his  purchase,  petitioner 
brought  suits  in  ejectment  and  forcible  detainer  against  him 
to  be  restored  to  possession.  Emig  then  filed  his  bill  in  the 
circuit  court  of  Clinton  county  to  enjoin  her  from  prosecuting 
her  suits,  and  to  have  the  deeds  from  the  sheriff  to  the  Karrs 
and  from  the  Karrs  to  her  canceled  and  declared  clouds  upon 
his  title.  The  bankrupt  court  had  made  an  order  to  discharge 
the  lien  of  the  purchase  money  mortgage  out  of  the  purchase 
money  paid  by  Emig,  and  he  claimed  that  she  had  redeemed 
from  the  mortgage,  while  she  asserted  that  she  had  bought  the 
certificate  of  sale  from  Nichols,  who  assigned  it  to  her,  and  that 
she  held  superior  title  to  the  land.  On  November  26,  1875,  the 
circuit  court  decreed  in  favor  of  Emig  and  set  aside  the  deeds 
and  perpetually  enjoined  her  from  prosecuting  her  suits  upon 
the  payment  to  her  of  the  amount  which  she  had  paid  to  re- 
deem the  lands,  with  interest  thereon.  ^^^  She  sued  out  a  writ 
of  error  from  this  court  to  reverse  that  decree,  but  it  was  af- 
firmed. It  was  held  that  the  transaction  between  her  and  Nich- 
ols was  a  redemption  of  the  land;  that  the  certificate  became 
null  and  void,  and  that  it  could  not  be  used,  and  was  not  in- 
tended by  the  parties  to  be  used,  as  a  basis  of  title:  Frederick  v. 
Emig,  83  111.  363.  The  money  decreed  to  the  petitioner  to 
reimburse  her  for  the  amount  advanced  to  make  the  redemption 
with  interest  thereon  was  received  by  her.  In  1898  her  hus- 
band died,  and  she  demanded  dowe^;in  the  lands,  and  filed  her 
petition  for  the  same,  which  the  court  dismissed. 

The  marriage,  the  seisin  of  the  husband  and  his  death  are 
admitted,  and  petitioner  became  entitled  to  dower  in  the  prem- 
ises except  as  against  the  purchase  money  mortgage.  Section  4 
of  the  dower  act  is  as  follows:  "Where  a  husband  or  wife  shall 
purchase  lands  during  coverture,  and  shall  mortgage  such  lands 
to  secure  the  payment  of  the  purchase  money  thereof,  the  sur- 
viving wife  or  husband  shall  not  be  entitled  to  dower  in  such 
lands,  as  against  the  mortgagee  or  those  claiming  under  him, 
although  she  or  he  shall  not  have  united  in  such  mortgage; 
but  shall  be  entitled  to  dower  as  against  all  other  persons.*^ 
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She  is  therefore  entitled  to  dower  subject  to  the  purchase  money 
mortgage,  unless  such  dower  has  been  barred  or  relinquished 
in  legal  form,  and  the  question  is  whether  her  right  has  been  so 
barred  or  relinquished.  Her  right  to  dower  was  not  affected 
by  the  conveyances  of  August  9,  1865,  in  which  she  joined  with 
her  husband  in  conveying  to  his  brother,  who  conveyed  to  her. 
She  was  a  party  to  tlie  deed  only  for  the  purpose  of  releasing 
her  dower,  and  her  right  to  dower  could  not  be  separated  from 
the  principal  estate,  so  that  when  the  deed  became  inoperative 
&s  against  creditors  to  convey  the  estate  of  her  husband,  it  be- 
came inoperative  to  release  or  bar  her  right  to  dower.  As 
against  creditors,  the  deed  conveyed  ®^^  no  estate  of  the  hus- 
band, and  in  such  a  case  a  deed  is  not  allowed  to  operate  to 
release  or  bar  the  dower,  but  the  wife  m&y  assert  it  after  the 
-death  of  the  husband:  Blain  v.  Harrison,  11  111.  384;  Summers 
V.  Babb,  13  111.  483;  Stowe  v.  Steele,  114  111.  383.  The  as- 
signee, Swaggard,  in  the  bankruptcy  proceeding  took  the  estate 
not  only  subject  to  the  purchase  money  mortgage,  but  also  sub- 
ject to  the  dower  rights  of  petitioner,  as  against  all  other  per- 
sons than  the  holder  of  such  mortgage.  Emig  does  not  derive 
title  under  that  mortgage,  but  holds  his  title  from  the  assignee 
in  pursuance  of  the  sale  of  the  estate  transferred  to  the  assignee. 
The  deeds  were  set  aside  at  the  instance  of  Eemick  by  virtue  of 
his  right  as  a  creditor,  and  the  lands  were  sold  and  conveyed 
for  the  benefit  of  creditors,  as  in  Summers  v.  Babb,  13  111.  483, 
and  other  cases.  The  same  rule  applies  here,  and  the  dower 
was  not  released  by  the  deed.  Her  attempt  to  claim  the  fee 
through  said  deeds  does  not  affect  her  right  to  dower.  The 
claim  of  Kemiek  was,  that  the  deed  in  which  she  joined  to  re- 
lease her  dower  was  void  as  against  him  and  other  creditors,  and 
the  establishment  of  that  claim  re-established  the  dower  right. 
She  could  not  set  up  hei* dower  right  in  that  suit  or  have  it 
admeasured  to  her.  It  was  then  nothing  more  than  a  mere  ex- 
pectancy, and  whether  it  would  ever  become  more  was  uncer- 
tain. She  could  not  have  it  valued  or  be  compensated  for  it: 
Kauffman  v.  Peacock,  115  111.  212. 

Petitioner  afterward  attempted  to  claim  the  fee  through  the 
purchase  money  mortgage  as  assignee  of  the  certificate  from 
Mchols,  but  she  was  defeated,  and  the  claim  of  Emig  that  she 
had  redeemed  from  the  mortgage  was  sustained  by  the  circuit 
court,  and  the  decree  was  affirmed  by  this  court.  It  is  now 
argued  on  behalf  of  Emig  that  said  transaction  was  not  a  re- 
demption; that  she  could  not  redeem  and  did  not  redeem  from 
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the  mortgage,  and  that  the  payment  had  no  element  of  redemp- 
tion, but  that  question  is  res  judicata  between  the  parties.  The 
transaction  must  be  held  what  it  was  then  adjudged  ^^"^  be- 
tween the  same  parties  to  be.  Petitioner's  right  to  dower  has 
not  been  barred  or  relinquished. 

Petitioner's  counsel  insist  that  her  right  of  dower  extends 
to  the  whole  value  of  the  premises,  because,  they  say,  the  pur- 
chase money  mortgage  to  which  it  was  subject  was  paid  by  the 
husband.  To  this  we  cannot  assent.  The  purchase  money 
lien  was  not  paid  or  discharged  by  the  husband,  but  a  portion 
of  the  estate  in  which  petitioner  claims  dower  was  exhausted  to 
satisfy  the  lien  as  against  which  she  had  no  dower.  A  portion 
of  the  purchase  money  of  the  land  was  devoted  to  that  use, 
and  that  part  of  the  land  which  represented  the  amount  of 
the  encumbrance  was  paid  over  to  her  to  reimburse  her  for  her 
payment  to  Nichols.  She  cannot  have  dower  in  that  part. 
Although  she  made  the  redemption  she  was  fully  reimbursed, 
and  must  contribute  ratably  to  the  amount  of  that  encum- 
brance, which  was  superior  to  her  dower,  or  have  dower  in  the 
remainder  only:  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  166. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 


DOWER— ENCUMBERED  PREMISES.— A  deed  of  trust  Is  su- 
perior to  the  right  of  dower  when  it  is  given  to  secure  the  payment 
of  the  purchase  price:  Wheatley  v.  Calhoun,  12  Leigh,  264,  37  Am. 
Dec.  654.  The  foreclosure  of  a  mortgage  in  which  a  wife  did  not 
join,  and  sale  thereunder,  does  not  bar  her  light  of  dower  in  the 
mortgaged  premises:  Mooney  v.  Maas,  22  Iowa,  380,  92  Am.  Dec. 
395;  and  see  Miller  v.  Farmers'  Bank,  49  S.  C.  427,  61  Am.  St.  Rep. 
821,  A  widow  is  entitled  to  dower  in  mortgaged  premises  as  against 
every  person  except  the  mortgagee  and  those  claiming  under  him, 
where  she  made  the  mortgage  with  her  husband:  McCabe  v.  Bel- 
lows, 7  Gray,  148,  66  Am.  Dec.  467. 

DOWERr-FRAUDULENT  DEED  BY  HUSBAND  AND  WIFE.— 
A  wife's  dower  is  not  barred  by  the  wife's  release  executed  by  join- 
ing with  her  husband  in  a  deed  which  is  afterward  set  aside  as 
fraudulent  and  void  as  against  creditors:  Bohannon  y.  Combs,  97 
Mo.  446.  10  Am.  St.  Rep.  328. 
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McCOY  V.  WORLD'S  COLUMBIAN  EXPOSITION. 

[18G  Illinois,  356.] 

CORPORATIONS.— A  CONTRACT  OF  SUBSCRIPTION,  for 
the  purpose  of  effecting  an  incorporation,  is  binding  and  enforceable 
only  after  the  full  capital  stock  has  been  subscribed. 

CORPORATIONS  —  FULL  SUBSCRIPTION  —  EVIDENCE 
OF.— THE  RECORDS  of  a  corporation  are  competent  and  sufficient 
evidence  that  the  full  amount  of  capital  stock  has  been  subscribed. 
Hence  a  final  certificate  of  incorporation,  with  the  proceedings  at- 
tached thereto,  is  prima  facie  proof  of  that  fact. 

CORPORATIONS  —  SUIT  ON  SUBSCRIPTION  —  UNAU- 
THORIZED SUBSCRIPTION  BY  OTHER  CORPORATIONS  AS 
A  DEFENSE. — The  fact  that  corporations,  without  authority,  sub- 
scribed for  the  capital  stock  of  another  corporation,  and  against 
which  they  could  make  a  defense,  does  not  enable  an  individual 
subscriber  to  evade  his  own  subscription,  where  he,  during  the 
whole  proceedings  to  effect  the  Incoi-poration,  made  no  objection  to 
any  subscription  by  such  corporations,  or  effort  to  repudiate  his 
own  on  that  account,  and  where  there  is  no  evidence  that  the  eon- 
tracts  of  subscription  by  the  corporations  were  not  performed,  or 
that  they  had  availed  themselves  of  their  privilege  to  deny  or  repu- 
diate their  obligations. 

CORPORATIONS— SUIT  ON  SUBSCRIPTION— INCREASE 
OF  STOCK  AS  A  DEFENSE.- It  is  no  defense  in  a  suit  upon  a  sub- 
scription for  capital  stock,  made  in  anticipation  of  the  organization 
of  a  corporation,  that  the  capital  stock  was  increased,  and  that  there 
is  no  proof  that  the  additional  stock  was  subscribed. 

CORPORATIONS— SUIT  ON  SUBSCRIPTION— EVIDENCB 
—JUDICIAL  NOTICE.— A  court  will  take  judicial  notice  of  histor- 
ical facts  of  public  notoriety,  such  as  the  fact  that  the  World's  Fair 
was  held  in  the  city  of  Chicago.  Hence  in  a  suit  on  a  subscription 
to  the  capital  stock  of  the  "World's  Columbian  Exposition,"  a  cor- 
poration, a  compliance  with  the  condition  that  the  exposition  should 
be  located  In  that  city  need  not  be  proved. 

CORPORATIONS— INTEREST  ON  SUBSCRIPTIONS  FROM 
CALL  OR  DEMAND.— A  subscription,  in  writing,  to  the  capital 
stock  of  a  corporation,  payable  in  installments,  as  called  for  by  the 
directors,  matures  upon  their  call  or  demand,  and  thereafter  draws 
Interest. 

Joseph  Wright,  for  the  appellant. 

Matz,  Fisher  &  Boyden,  for  the  appellee. 

^''  CARTWRIGHT,  J.  Appellant  subscribed  for  one 
thousand  shares  of  the  capital  stock  of  appellee.  The  shares 
were  ten  dollars  each,  and  at  the  time  of  subscription  two  per 
cent,  or  two  hundred  dollars,  was  paid  to  meet  preliminary  ex- 
penses. Afterward,  three  calls,  of  eighteen,  twenty,  and 
twenty  per  cent,  respectively,  of  the  capital  stock  were  made, 
which  appellant  refused  to  pay.  Appellee  brought  this  suit  to 
recover  the  amount  of  said  calls,  and  at  the  thai  the  court 


Oct.  1900.]    McCoy  v.  "World's  Columbian  Exposition.     269 

directed  a  verdict  for  seven  thousand  five  hundred  dollars,  being 
the  amount  of  the  calls,  with  five  per  cent  interest  from  the 
time  when  they  became  due.  A  verdict  was  returned  accord- 
ingly, and  judgment  was  entered  thereon.  The  branch  ap- 
pellate court  for  the  first  district  affirmed  the  judgment. 

To  the  declaration  defendant  filed  twelve  pleas.  The  first 
was  the  general  issue,  the  second  nul  tiel  corporation,  and  the 
remaining  ten  were  substantially  alike,  and  averred  in  different 
forms  that  the  capital  stock  of  the  plaintiff  had  never  been 
fully  subscribed.  Vrhen  the  case  was  called  for  trial  no  repli- 
cations to  these  pleas  had  been  filed,  and  defendant  objected 
to  a  trial  and  filed  his  motion  for  judgment  in  his  favor  on  each 
of  the  twelve  pleas.  Counsel  for  plaintiff  stated  that  they 
would  immediately  file  general  replications  to  each  of  the  pleas, 
and  the  court  denied  the  motion  for  judgment  and  called  a 
jury.  The  jurors  were  sworn  to  answer  questions  and  examined 
by  the  parties,  but  before  they  were  sworn  replications  ^^^ 
were  presented  and  leave  was  given  to  file  them  nunc  pro  tunc 
as  of  the  time  the  case  was  called  for  trial.  The  defendant  ex- 
cepted to  each  ruling  of  the  court,  and  the  jury  was  sworn  to 
try  the  issue.  It  would  have  been  error  to  try  the  case  with- 
out issues  of  fact  being  formed  on  the  pleas,  and  it  may  be 
admitted  that  the  court  had  no  power  to  order  the  replica- 
tions filed  nunc  pro  tunc  when  none  had  ever  been  filed  and 
there  had  been  no  attempt  to  file  them.  The  case,  however, 
was  not  tried  without  being  at  issue,  and  when  the  jury  were 
sworn  to  try  the  issues  the  latter  were  fully  made  up.  De- 
fendant Buffered  no  harm,  being  fully  advised  as  to  the  issue 
to  be  joined  when  the  jurors  were  examined  as  to  their  quali- 
fications. The  first  two  pleas  only  required  the  similiter,  and 
the  replications  were  general,  alleging  that  the  entire  capital 
stock  had  been  subscribed  prior  to  the  calls.  When  they  were 
filed  the  jury  had  not  been  sworn,  and  there  was  opportunity 
for  any  further  examination,  or,  if  there  was  good  reason,  de- 
fendant might  have  asked  for  time  thereafter  to  prepare  for 
trial,  but  he  did  nothing  of  the  kind,  and,  it  is  apparent,  had 
no  reason  to  do  so.  The  court  was  right  in  denying  the  motion 
for  judgment  and  trying  the  case. 

No  complaint  is  made  of  anything  that  occurred  on  the  trial 
up  to  the  time  the  court  directed  a  verdict,  and  that  direction 
is  attacked  solely  on  the  ground  that  the  evidence  showed  the 
capital  stock  had  not  been  fully  subscribed  at  the  time  the 
calls  were  made.    Plaintiff  was  incorporated  under  the  general 
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•flct  concerning  corporations,  in  force  July  1,  1872.  The  cap- 
ital stock  was  fixed  at  five  million  dollars,  and  commissioners 
were  licensed  to  open  books  for  subscription  to  such  stock.  The 
commissioners  took  defendant's  subscription,  with  others,  for 
the  purpose  of  elfecting  the  incorporation.  In  such  case,  the 
contract  of  subscription  is  binding  and  enforceable  only  after 
the  full  capital  stock  has  been  subscribed.  Until  the  whole 
amount  has  been  subscribed,  the  corporation  ^^®  cannot  be  or- 
ganized or  have  a  legal  existence,  and  the  directors  eannot 
make  any  call  or  assessment  on  the  shares.  The  subscribera 
<;annot  be  required  to  pay  such  assessments  until  the  corpora- 
tion is  authorized  by  law  to  begin  the  prosecution  of  its  busi- 
ness: Allman  v.  Havana  etc.  K.  E.  Co.,  88  111.  521;  Temple  v. 
Lemon,  112  111.  51;  1  Eedfield  on  Eailways,  175;  Cook  on  Stock 
and  Stockholders,  sec.  176;  Morawetz  on  Private  Corporations, 
sec.  137.  In  such  a  case,  after  the  capital  stock  has  been  fully 
subscribed,  the  commissioners  are  authorized  to  convene  a 
meeting  of  the  subscribers,  upon  due  notice  addressed  to  each, 
for  the  purpose  of  electing  directors  or  managers  and  for  the 
transaction  of  other  business.  In  this  case  the  stock  was  fully 
subscribed  in  good  faith,  and  it  was  not  claimed  that  there  was 
any  nominal  or  fictitious  subscription  or  any  release  of  any 
subscriber  from  the  obligation  of  his  contract.  The  notice  was 
given  to  the  subscribers  and  a  meeting  held  on  April  4,  1890, 
when  directors  were  elected  for  the  term  of  oile  year.  In  pur- 
suance of  the  statute,  on  April  8,  1890,  the  commissioners  made 
s  report  to  the  secretary  of  state  of  their  proceedings,  signed 
and  sworn  to  by  them,  including  therein  a  copy  of  the  notice 
to  the  subscribers  of  the  meeting  to  organize,  a  copy  of  the 
subscription  list  and  the  names  of  the  directors,  with  their 
terms  of  office.  The  secretary  of  state  thereupon  issued  a  cer- 
tificate of  the  complete  organization  of  the  corporation,  making 
a  part  thereof  a  copy  of  all  the  papers  filed  in  his  office,  includ- 
ing the  subscription  list,  and  this  was  recorded  in  the  office  of 
the  recorder  of  deeds  of  Cook  county,  where  the  principal  office 
of  the  corporation  was  located.  The  records  of  the  corporation 
are  sufficient  and  competent  evidence  that  the  full  capital  stock 
has  been  subscribed:  Cook  on  Stock  and  Stockholders,  sec.  180, 
The  final  certificate  of  complete  incorporation  issued  by  the 
secretary  of  state  April  9,  1890,  and  the  proceedings  attached 
thereto,  were  offered  in  evidence  and  ^***  were  prima  facie 
proof  that  the  full  amount  of  the  capital  stock  had  been  sub- 
scribed: Jewell  V.  Eock  Eiver  Paper  Co.,  101  111.  67. 
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There  is  no  claim  that  subscriptions  to  the  entire  amount  of 
the  capital  stock  were  not  made  and  accepted  in  absolute  good 
faith,  but  it  is  contended  that  the  prima  facie  case  was  over- 
come by  the  fact  that  in  the  subscription  list  there  appear  sub- 
scriptions in  the  names  of  the  Chicago  Gas  Trust  Company  and 
the  Nilsson  Shirt  and  Laundry  Company,  corporations  organ- 
ized under  the  laws  of  the  state  of  Illinois,  charters  of  which 
were  introduced  in  evidence.  There  were  also  subscriptions  in 
the  names  of  national  banks,  and  it  is  said  that  these,  from 
their  names,  must  necessarily  have  been  banks  organized  under 
the  national  banking  law,  and  that  as  to  all  these  corporations 
the  act  of  subscribing  to  the  capital  stock  of  plaintiff  was  ultra 
vires  and  the  subscriptions  not  binding.  Corporations  organ- 
ized under  the  laws  of  this  state  cannot  become  stockholders  in 
other  corporations  unless  power  is  specifically  given  by  their 
charters  or  necessarily  implied  from  them  (People  v.  Chicago 
Gas  Trust  Co.,  130  HI.  268,  17  Am.  St.  Eep.  319),  and  national 
banks  have  no  power  to  subscribe  for  capital  stock  of  other  cor- 
porations. It  was  proved  that  the  Nilsson  Shirt  and  Laundry 
Company  had  been  sued  by  plaintiff,  and  a  judgment  had  been 
recovered  against  it  for  its  unpaid  stock  subscription.  So  far 
as  that  corporation  is  concerned,  the  judgment  estnblished  its 
liability  and  the  validity  of  its  contract.  The  subscription  of 
the  gas  trust  company  or  subscriptions  of  other  corporations 
were  illegal  in  the  sense  that  they  were  ultra  vires,  and  such 
corporations  could  make  that  defense  or  not,  at  their  pleasure. 
The  contracts  may  have  been  performed  by  the  corporations, 
and  there  is  no  evidence  that  they  were  not  performed. 

We  are  of  the  opinion  that  the  evidence  was  not  sufficient  to 
discharge  defendant  from  the  obligations  of  his  contract.  Most 
cases  have  arisen  under  charters  granted  ^^^  to  certain  individ- 
uals wbo  are  constituted  a  corporation  with  power  to  receive 
subscriptions  to  the  capital  stock,  but  the  theory  of  our  gen- 
eral incorporation  act  is  different,  in  essential  particulars,  from 
such  cases.  Under  this  act  no  charter  is  granted  in  the  first 
instance,  but  certain  persons  are  appointed  commissioners  to 
receive  subscriptions  preliminary  to  organization.  They  have 
no  other  authority  than  to  receive  subscriptions  and  convene 
the  subscribers  for  the  election  of  directors  or  managers  and 
the  transaction  of  other  business,  and  to  certify  the  result. 
When  the  entire  capital  stock  has  been  subscribed,  the  meeting 
to  perfect  the  preliminarv  organization  is  held.  The  papers 
and  subscription  list  are  then  filed  in  the  office  of  the  secretary 
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of  state  and  a  certificate  of  complete  organization  is  issued. 
This  certificate  and  papers,  including  the  subscription  list,  are 
recorded  in  the  office  of  the  recorder  of  deeds,  and  upon  such 
record  being  made  the  corporation  is  deemed  fully  organized 
and  may  proceed  to  business.  During  all  the  proceedings  the 
defendant  made  no  objection  to  any  subscription,  but  permitted 
the  certificate  to  be  issued  and  to  go  upon  the  public  records 
containing  the  full  list  of  subscribers,  and  he  took  no  step=!  to 
repudiate  the  subscription  or  to  notify  the  commissioners  or 
corporation  of  the  objection  that  some  subscription  was  unau- 
thorized. The  defense  now  alleged  was  not  a  reason  for  his  re- 
fusal to  pay  his  subscription,  but  it  was  based  on  entirely  dif- 
ferent and  inconsistent  grounds.  His  refusal  was  based  solely 
on  the  ground  that  the  World's  Columbian  Exposition  was  not 
held  on  the  lake  front,  but  was  located  some  distance  south  of 
that  point.  He  testified  that  he  had  no  knowledge  of  this  de- 
fense until  after  he  was  sued,  when  his  attorney  informed  him 
that  a  subscription  by  a  corporation,  against  which  such  a  cor- 
poration could  make  a  defense,  would  enable  him  to  evade  his 
own  obligation.  Under  all  the  circumstances,  we  think  that 
he  should  at  least  have  shown  that  the  contracts  which  were  al- 
leged ^^^  to  be  ultra  vires  were  not  performed,  or  that  the 
corporations  availed  themselves  of  their  privilege  to  deny  or 
repudiate  their  obligations.  Under  his  claim  and  the  evidence, 
every  dollar  of  every  subscription  made  in  good  faith  might 
have  been  paid  and  every  contract  fully  executed,  and  yet  he 
evade  his  obligation.  He  would  not  be  authorized  to  intervene 
and  make  a  defense  in  behalf  of  a  corporation  which  it  did  not 
desire  to  make,  and  to  offer  it  here  would  be  to  introduce  a  col- 
lateral issue,  incapable  of  any  conclusive  determination  in  this 
case  because  the  corporation  might  choose  to  perform  its  ob- 
ligation or  decline  to  make  the  defense  if  sued.  To  permit  a 
defense  upon  eiich  proof,  where  a  party  has  stood  by  without 
notice  or  objection  during  the  entire  proceeding,  would  afford 
opportunity  for  fraud  upon  other  subscribers  and  upon  the  gen- 
eral public. 

Plaintiff  increased  its  capital  stock  from  five  million  dollars 
to  ten  million  dollars,  and  it  is  argued  that  it  could  not  recover 
from  defendant  because  it  was  not  proved  that  the  additional 
five  million  dollars  was  subscribed.  That  question  does  not 
concern  the  defendant,  who  is  one  of  the  subscribers  in  antici- 
pation of  the  organization  of  the  corporation.  If  it  was  legally 
organized,  anyone  who  subscribed  for  the  additional  stock  would 
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become  at  once  a  shareholder  without  regard  to  the  amount 
of  the  additional  stock  taken:  Morawetz  on  Private  Corpora- 
tions, sec.  143. 

The  suhscription  contained  the  condition  that  the  exposition 
ehould  be  located  in  Chicago,  and  it  is  said  that  there  was  no 
proof  of  the  performance  of  that  condition.  The  constitution 
of  the  state  was  amended  to  authorize  the  corporate  authorities 
of  the  city  of  Chicago  to  issue  bonds  in  the  aid  of  the  exposition 
to  be  held  in  the  city  of  Chicago,  and  the  fact  that  it  was 
located  and  held  there  appears  from  public  acts  of  Congress. 
From  numerous  such  acts  it  became  a  historical  fact  of  such 
public  notoriety  that  the  courts  will  take  judicial  notice  of  it. 

^^^  The  court  directed  an  allowance  of  interest  at  five  per 
cent  from  the  time  when  the  assessments  became  due,  and  it 
is  insisted  that  the  statute  relating  to  interest  did  not  warrant 
such  an  allowance.  The  statute  authorizes  a  recovery  of  inter- 
est on  all  moneys  after  they  become  due  on  any  instrument  of 
writing.  The  defendant's  subscription  was  in  writing,  and  the 
amount  was  payable  in  installments  as  called  for  by  the  direct- 
ors. It  was  not  different  in  its  nature  from  any  promise  in 
writing  to  pay  a  sum  of  money  in  installments  upon  demand, 
and  when  the  obligation  matured  by  the  making  of  the  call  or 
demand,  interest  began  to  run  and  was  properly  allowed. 

The  judgment  of  the  appellate  court  is  affirmed. 


CORPORATIONS— CAPITAL  STOCK— LIABILITY  OF  SUB- 
SCRIBER.—A  subscriber  to  the  stock  of  a  corporation  is  not  liable 
for  the  amount  of  his  subscription,  if  the  corporation  fails  to  ob- 
tain subscriptions  to  the  full  amount  of  its  entire  capital  stocli: 
Denny  Hotel  Co.  v.  Schram,  6  Wash.  134,  36  Am,  St.  Rep,  130;  but 
compare  the  note  to  Thompson  v.  Reno  Sav,  Bank,  3  Am.  St,  Rep. 
840;  Shick  v.  Citizens'  Enterprise  Co.,  15  Ind.  App.  329,  57  Am.  St 
Rep.  230. 

THAT  ONE  CORPORATION  CANNOT  SUBSCRIBE  TO  THE 
CAPITAL  STOCK  OF  ANOTHER  CORPORATION,  see  Denny 
Hotel  Co.  V,  Schram,  6  Wash.  134,  36  Am.  St.  Rep.  130,  and  mono- 
graphic note  thereto  on  the  subject. 

CORPORATIONS— BOOKS  OP,  AS  EVIDENCE  OF  SUBSCRIP- 
TION TO  STOCK.— Where  the  name  of  a  party  appears  on  the 
books  of  a  corporation  as  a  stockholder,  the  presumption  is,  that 
he  Is  owner  of  stock:  Semple  v.  Glenn,  91  Ala.  245,  24  Am.  St.  Rep. 
894;  and  monographic  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am. 
St.  Rep.  866,  on  the  liability  of  stockholders  for  corporate  debts. 

JUDICIAL  NOTICE  must  be  taken  of  matters  of  common  knowl- 
edge: Gaynor  v.  Old  Colony  etc.  Ry.  Co.,  100  Mass.  208,  97  Am.  Dec 
96;  and  monographic  note  to  Lanfear  v.  Mestier,  89  Am.  Dec.  696; 
on  judicial  notice. 
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CLABK  V.  CHICAGO  TITLE  AND  TRUST  COMPANY. 

[186  Illinois,  440.] 

BANKS  —  ASSIGNMENT  OF  FUND.  —  A  "CASHIER'S 
CHECK,"  given  to  a  depositor,  to  cover  the  amount  of  a  withdrawal, 
is  merely  an  acknowledgment  of  an  indebtedness  on  the  part  of  the 
bank  to  the  payee  of  the  order.  The  change  thereby  made  is  not  in 
the  nature  of  the  debt,  but  in  the  evidence  of  it.  Hence  such  a 
cht\  k  is  not  an  assignment  to  the  depositor  of  the  amount  therein 
speciJied,  as  against  a  receiver  taking  possession  of  the  property  of 
the  bank,  by  order  of  court,  before  the  check  is  presented  to  it  for 
payment. 

On  Saturday,  April  3,  1897,  the  appellant,  Clark,  had  on  de- 
posit, in  the  Globe  Savings  Bank  of  Chicago,  something  over 
three  thousand  dollars.  The  hour  for  closing  business  on  that 
day  was  12  o'clock,  M.,  and  shortly  before  that  hour  Clark 
called  at  the  bank  and  received  what  is  called  a  "cashier's 
check"  for  three  thousand  dollars,  payable  to  his  order.  This 
check  was  deposited  in  another  bank,  and  on  the  Monday  morn- 
ing following  it  was  thrown  out  by  the  clearing-house,  the  Globe 
Savings  Bank  having  meanwhile  passed  into  the  hands  of  the 
defendant  company,  as  receiver,  by  appointment  of  the  court. 
No  money  had  been  set  apart  by  the  bank  for  the  payment  of 
the  cashier's  check.  There  was  simply  a  credit  changed  from 
Clark's  pass-book  to  a  cashier's  check.  In  the  proceeding  to 
wind  up  the  affairs  of  the  bank,  Clark  filed  an  intervening  peti- 
tion, claiming  the  money  as  belonging  to  him.  There  was 
more  than  enough  money  on  hand  to  pay  the  check,  though 
the  assets  of  the  bank  were  wholly  insufficient  to  pay  its  in- 
debtedness. It  was  found,  however,  that  Clark  was  not  entitled 
to  a  preference  over  other  depositors,  and  there  was  a  judg- 
ment in  the  lower  courts  in  favor  of  the  receiver.  Clark  ap- 
pealed. 

Lynden  Evans,  for  the  appellant. 

Henry  W.  Magee,  for  the  appellee. 

***  WILKIN,  J.  It  is  impossible  to  perceive  upon  what 
theory  of  law  appellant  can  maintain  or  claim  that  the  trans- 
actions had  by  him  with  the  bank  on  the  3d  of  April  amounted 
to  an  assignment  by  the  bank  to  him  of  the  amount  of  the 
check.  The  claim  seems  to  be  based  upon  the  law  announced 
by  this  court  in  Munn  v.  Burch,  25  111.  35,  and  many  later 
eases,  to  the  effect  that  "the  check  of  a  depositor  upon  his 
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banker,  delivered  to  another  for  value,  transfers  to  tliat  other 
the  title  to  so  much  of  the  deposit  as  the  check  calls  for, 
which  may  again  he  transferred  to  another  by  delivery,  and, 
when  presented  to  the  banker,  he  becomes  the  holder  of  the 
money  to  the  use  of  the  owner  of  the  check,  and  is  bound  to  ac- 
count to  him  for  that  amount,  provided  the  party  drawing  the 
check  has  funds  to  that  amount  on  deposit,  subject  to  his  check, 
at  the  time  it  is  presented."  That  doctrine  can  have  no  appli- 
cation to  the  facts  of  this  case.  What  is  here  termed  "***  a 
cashier's  check  is  in  no  sense  a  check  within  the  definition  of 
such  an  instrument  as  used  in  Munn  v.  Burch,  25  111.  35,  and 
other  similar  cases.  The  check  was  not  drawn  by  a  depositor 
against  a  deposit,  but  was  simply  an  acknowledgment  of  an  in- 
debtedness on  the  part  of  the  bank  to  the  payee  of  the  order. 
As  between  the  bank  and  appellant,  it  was,  in  legal  effect,  the 
same  as  a  certificate  of  deposit  or  a  certified  check. 

We  concur  in  the  views  of  the  appellate  court  in  the  opinion 
by  Mr.  Justice  Freeman  (Clark  v.  Chicago  etc.  Co.,  85  111.  App. 
293),  where  it  is  said:  "The  drawing  of  the  cashier's  check,  even 
if  it  changed  the  form  of  indebtedness,  did  not  change  the  fact. 
The  Globe  Savings  Bank  was  still  indebted  to  the  appellant  for 
the  three  thousand  dollars  represented  by  its  cashier's  check. 
There  was  no  change  in  the  nature  of  the  debt.  The  only 
change  was  in  the  evidence  of  it Appellant's  counsel  in- 
sist that  *it  is  not  a  question  of  preference;  it  is  a  question  of 
title  to  money — to  whom  does  it  belong.*  A  creditor  is  entitled 
to  money  due  him  from  any  debtor.  In  a  sense  the  money  due 
belongs  to  him;  but  that  fact  does  not  change — ^it  establishes — 
the  relation  of  debtor  and  creditor,  and  subjects  the  parties  to 
the  rules  of  law  governing  that  relation.  It  is  urged  that  the 
giving  of  the  check  'passed  the  title  to  the  money.*  That 
might  be  so  ...  .  had  the  check  been  drawn  against  a  fund 
in  another  bank,  as  against  a  claim  for  the  same  money  by 
some  third  party.  But  as  against  a  bank  drawing  a  check  upon 
itself  no  change  in  title  was  thereby  made.  The  check  was 
equivalent  to  an  acknowledgment  of  indebtedness.  The  payee 
was  entitled  to  the  money  before  the  check  was  drawn,  and  he 
or  the  holder  of  the  check  was  entitled  to  it  afterward  in  the 
same  manner  and  to  the  same  extent." 

The  judgment  of  the  appellate  court  will  be  aflBrmed. 


A  BANK  CASHIER'S  CHECK  drawn  on  a  bank  In  another  state, 
on  no  particular  fund,  does  not  operate  as  an  assignment  of  a  fund, 
and  the  holder  is  not  entitled  to  preference  over  depositors  and 
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general  creditors  of  the  insolvent  drawee:  Harrison  v.  Wright,  100 
Ind.  515,  50  Am.  Rep.  805.  As  to  whether  an  ordinary  checli  con- 
stitutes an  assignment  of  a  fund,  the  authorities  are  divided:  See 
Wyman  v.  Fort  Dearborn  Nat.  Banli,  181  111.  279,  72  Am.  St.  Rep. 
259,  and  note  to  Hemphill  y.  Yerlses,  19  Am.  St.  Rep.  609-612,  dis- 
cussing the  subject. 


FRAZER  V.  CHICAGO. 

[186  Illinois,  480.] 

MUNICIPAL  CORPORATIONS— PBSTHOUSBS— DAMNUM 
ABSQUE  INJURIA.— Supposed  damages  growing  out  of  the  proper 
exercise  of  the  police  power  must  be  considered  damnum  absque 
injuria.  Hence  a  city,  having  express  statutory  authority  to  erect 
hospitals,  may  establish  a  smallpox  hospital  on  its  own  property, 
without  violating  a  constitutional  guaranty  that  private  property 
shall  not  be  damaged  for  public  use  without  just  compensation; 
and  no  action  for  damages  will,  therefore,  lie  for  injury  to  property 
In  the  neighborhood,  where  such  hospital  is  rightfully  located  and 
well  conducted. 

Miles  S.  Gilbert,  William  C.  Gilbert,  and  Gilbert  Brothers, 
for  the  appellants. 

Charles  M.  Walker,  corporation  counsel,  and  Thomas  J. 
Sutherland,  for  the  appellee. 

^  PHILLIPS,  J.  Appellants  brought  suit  against  the  city 
of  Chicago  seeking  to  recover  for  damages  to  their  property  by 
reason  of  the  erection,  maintenance,  and  intended  maintenance 
by  it  of  a  smallpox  hospital  on  property  belonging  to  the  city, 
situated  on  the  east  side  of  Lawndale  avenue,  witliin  the  city. 
The  property  of  plaintiffs  is  unimproved,  and  is  situated  on  the 
west  side  of  Lawndale  avenue  between  West  Thirty-third  and 
West  Thirty-fifth  streets,  and  is  directly  opposite  blocks  7  and 
S  in  Cass'  subdivision,  property  owned  by  the  city  on  which 
it  built  its  hospital,  which  was  opened  for  use  December  10, 
1896,  said  property  being  acquired  by  the  city  and  said  small- 
pox hospital  being  erected  after  plaintiffs  acquired  title  to  their 
lands  on  the  west  side  of  Lawndale  avenue. 

Plaintiffs'  declaration  consisted  of  five  counts,  and,  without 
giving  the  substance  of  each  count  in  detail,  charges  that  the 
hospital  was  erected  within  fifty  feet  "^'"^  of  and  facing  Lawn- 
dale avenue;  that  the  hospital  has  received  in  the  two  years 
since  it  had  been  opened,  one  hundred  smallpox  patients;  that 
Chicago  has  a  population  of  two  million;  that  there  are  annu- 
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ally  a  large  number  of  people  afflicted  with  the  disease  known 
as  smallpox;  that  the  maintenance  of  this  hospital  for  the  pur- 
pose of  isolating  those  so  afflicted  has  damaged,  and  will  greatly 
damage,  plaintiffs'  lands  in  a  way  not  common  to  the  general 
public;  that  smallpox  is  a  highly  contagious  disease,  and  near- 
ness of  the  hospital  frightens  persons  and  renders  plaintiffs* 
property  much  less  adapted  for  investment  purposes,  and  lim- 
its the  use  which  plaintiffs  might  otherwise  make  of  their 
lands;  that  such  acts  of  the  defendant  constitute  a  permanent 
injury  for  the  benefit  of  the  public,  within  the  meaning  of  the 
section  of  the  constitution  prohibiting  the  damaging  of  private 
property  for  public  use  without  compensation,  and  unreason- 
ably limit  the  use  to  which  plaintiffs'  lands  might  be  put, 
whereby  plaintiffs  have  sustained  special  damage  not  common 
to  the  general  public;  that  it  became  necessary  to  collect  all 
persons  afflicted  with  smallpox  into  one  place,  to  guard  against 
the  spread  of  the  disease  and  to  facilitate  treatment,  and  the 
collection  of  such  patients  at  the  place  described  renders  ingress 
and  egress  to  and  from  plaintiffs'  property  upon  and  over  Lawn- 
dale  avenue  (by  which  public  highway  alone  egress  and  ingress 
was  then  and  is  now  possible)  unsafe  and  dangerous  to  travel 
upon  foot  or  in  carriages  or  other  vehicles,  and  greatly  inter- 
feres with  the  private  property  rights  which  plaintiffs,  as  owners 
of  land  adjoining  said  highway,  have  as  appurtenant  to  their 
premises,  rendering  said  land  much  less  adapted  for  investment 
purposes,  for  leasing,  and  for  subdivision  into  city  lots,  for 
building  sites,  for  the  erection  of  dwellings  for  rent,  and  much 
less  suitable  for  manufacturing  sites  and  for  residence,  and  that 
thereby  the  market  value  of  plaintiffs'  lands  has  been  and  is 
greatly  decreased,  to  wit,  fifteen  thousand  dollars. 

^**  A  general  demurrer  to  the  declaration  was  sustained,  and, 
plaintiffs  electing  to  stand  by  their  declaration,  judgment  was  . 
entered  dismissing  the  suit  and  against  plaintiffs  for  costs,  to 
reverse  which  this  appeal  is  prosecuted. 

Appellants  contend  that  the  acts  set  forth  in  their  declara- 
tion constitute  a  taking  or  damaging  of  private  property  for 
a  public  use,  within  the  intent  and  meaning  of  section  13  of 
article  2  of  the  constitution,  providing  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation. The  position  of  the  appellee  is,  that,  a  necessity 
existing  for  the  establishment  of  a  smallpox  hospital,  it  was 
within  the  police  power  of  the  city  to  locate  the  same  on  its 
own  property,  and  that  any  loss  suffered  by  the  plaintiffs  ia 
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damnum  absque  injuria,  or  that  in  contemplation  of  law  the 
loss  sustained  by  the  plaintiffs  is  compensated  for  in  the  bene- 
fits received  thereunder,  and  that  no  compensation  can  be  had 
for  the  injuries  sustained. 

The  case  at  bar  presents  no  taking  of  private  properi;y,  neither 
is  there  a  physical  injury.  Nor  does  it  fall  within  that  class 
of  cases  where,  notwithstanding  there  has  been  no  taking  or 
physical  injury,  together  with  resulting  damages,  yet  the  in- 
trinsic value  of  the  property  is  lessened  by  reason  of  access  being 
interfered  with  or  its  accessibility  is  prevented  or  impaired. 
The  real  injury  alleged  and  for  which  plaintiffs  seek  a  recovery 
is  the  menace  to  the  health  of  the  inhabitants  in  the  vicinity 
of  the  hospital,  or  rather,  to  those  inhabitants  who  in  the  in- 
tended future  use  of  plaintiffs'  property  might  become  residents 
in  the  vicinity  thereof,  and  who,  by  reason  of  its  location,  would 
be  deterred  from  purchasing  plaintiffs*  property,  and  the  con- 
sequent loss  in  the  speculative  value  thereof.  Neither  does  it 
appear  from  the  declaration  that  the  city  has  been  careless  or 
negligent  in  the  maintenance  of  the  hospital,  or  that  by  reason 
of  any  act  of  omission  or  of  commission  on  the  part  of  the  city 
it  has  become  a  nuisance  to  any  greater  extent  than  is  inherent 
^^  to  the  location  and  use  of  such  an  institution.  Counsel 
for  appellant  in  their  brief  state:  "We  are  not  here  complaining 
of  any  negligence  of  the  city.  We  assume  that  the  pesthouse 
is  rightfully  located  and  well  conducted."  The  demurrer  ad- 
mits the  facts  well  pleaded  in  the  declaration.  Does  the  declara- 
tion set  forth  a  cause  of  action? 

The  seventy-seventh  clause  of  section  1  of  article  5  of  the 
city  and  village  act  expressly  gives  power  to  the  city  "to  erect 
and  establish  hospitals  and  medical  dispensaries,  and  control 
and  regulate  the  same."  The  establishing  of  this  smallpox 
hospital  was  therefore  clearly  within  the  police  power  of  the 
city,  and  it  is  clear,  therefore,  that  in  the  absence  of  carelessness 
or  negligence,  or  of  an  abuse  of  that  power  in  any  way,  the 
hospital  could  not  be  a  public  nuisance.  Nor  could  it  be  a 
private  nuisance  unless  it  should  become  such  in  its  subsequent 
use  or  unwarranted  operation,  having  in  view  the  peculiar  con- 
ditions under  which  it  was  established  and  maintained. 

In  Eigney  v.  Chicago,  103  111.  64,  this  court  said:  "There  are 
certain  injuries  which  are  necessarily  incident  to  the  ownership 
of  property  in  towns  or  cities  which  directly  impair  the  value 
of  private  property,  for  which  the  law  does  not  and  never  has 
afforded  relief.     For  instance,  the  building  of  a  jail,  police  sta- 
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tion,  or  the  like  will  generally  cause  a  direct  depreciation  in  the 
value  of  neighboring  property;  yet  that  is  clearly  a  case  of 
damnum  absque  injuria." 

In  Oliver  v.  Worcester,  102  Mass.  489,  3  Am.  Eep.  485,  the 
court  said:  "The  distinction  is  well  established  between  the  re- 
sponsibilities of  towns  and  cities  for  acts  done  in  their  public 
capacity  in  the  discharge  of  duties  imposed  upon  them  by  the 
legislature  for  the  public  benefit,  and  for  acts  done  in  what  may 
be  called  their  private  character,  as  the  management  of  prop- 
erty and  rights  held  by  them  for  their  own  immediate  profit 
or  advantage  as  a  corporation,  ****  although  inuring,  of  course, 
ultimately  to  the  benefit  of  the  public.  In  the  one  case  no  pri- 
vate action  lies  unless  it  be  expressly  given;  in  the  other  there 
is  an  implied  or  common-law  liability  for  the  negligence  of  the 
officers  in  the  discharge  of  such  duties." 

In  Carthage  v.  Frederick,  122  N.  Y.  268,  19  Am.  St.  Eep. 
490,  the  court,  in  speaking  with  reference  to  the  police  power, 
said:  "Municipal  corporations  have  exercised  this  power  for  time 
out  of  mind,  by  making  regulations  to  preserve  order,  to  pro- 
mote freedom  of  communication  and  to  facilitate  the  transaction 
of  business  in  crowded  communities.  Compensation  has  never 
been  a  condition  of  its  exercise,  even  when  attended  with  incon- 
venience or  peculiar  loss,  as  each  member  of  a  community  is 
presumed  to  be  benefited  by  that  which  promotes  the  general 
welfare.  All  authorities  agree  that  the  constitution  presup- 
poses the  existence  of  the  police  power,  and  it  is  to  be  construed 
with  reference  to  that  fact." 

In  Sedgwick  on  Constitutional  Law,  435,  it  is  said:  '*The 
clause  prohibiting  the  taking  of  private  property  without  com- 
pensation is  not  intended  as  a  limitation  of  the  exercise  of  those 
police  powers  which  are  necessary  to  the  tranquility  of  every 
well-ordered  community,  nor  of  that  general  power  over  private 
property  which  is  necessary  for  the  orderly  existence  of  all  gov- 
ernments. It  has  always  been  held  that  the  legislature  may 
make  police  regulations,  although  they  may  interfere  with  the 
full  enjoyment  of  private  property,  and  though  no  compensa- 
tion is  given." 

Appellants  concede  the  well-settled  rule  that  private  prop- 
erty itself  a  nuisance  and  obnoxious  to  the  health  or  safety  of 
a  community  may  be  abated  by  a  municipality,  under  its  police 
power,  without  being  liable  for  resulting  damage  to  the  owner 
thereof,  but  insist  this  case  presents  a  condition  where  private 
property  itself  unoffending,  and  owned  and  acquired  without 
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any  infringenient  of  the  property  or  personal  rights  of  others, 
has  been  injured  ^^'^  to  a  degree  greater  than  the  property  of 
others  so  held  and  owned  by  them,  and  that  the  guaranty  of  the 
constitution  that  private  property  shall  not  be  damaged  for 
public  use  without  Just  compensation  therefor,  applies.  Con- 
ceding that  the  declaration  shows  special  injury  to  the  appel- 
lants in  excess  of  that  shared  by  them  with  the  general  public, 
it  could  only  be  under  this  constitutional  provision  that  a  re- 
covery could  be  here  maintained.  The  law  is  well  settled  that 
where  a  thing  not  malum  in  se  is  authorized  to  be  done  by  a 
valid  act  of  the  legislature,  and  it  is  performed  with  due  care 
and  skill,  in  strict  conformity  with  the  provisions  of  the  act,  its 
performance  cannot,  by  the  common  law,  be  made  the  ground 
of  an  action,  however  much  one  may  be  injured  by  it:  Eigney 
V.  Chicago,  103  111.  64.  In  support  of  appellants'  contention 
that  the  acts  complained  of  here  are  actionable  under  our  con- 
stitution, reliance  is  placed,  among  other  cases,  on  Eigney  v. 
Chicago,  102  111.  64,  Chicago  etc.  Ey.  Co.  v.  Darke,  148  111.  226, 
and  Penn  Mut.  Life  Ins.  Co.  v.  Heiss,  141  111.  35,  33  Am.  St. 
Eep.  273. 

There  is  a  marked  difference  in  the  use  by  a  city  of  its  prop- 
erty carefully,  prudently,  and  without  negligence,  in  the  reason- 
able exercise  of  its  police  power,  and  that  of  the  change  of  grade 
of  streets,  the  building  of  a  viaduct,  the  closing  of  a  street  or 
alley,  or  the  inconvenience  caused  by  the  use  and  operation  by 
a  railroad  company  of  its  property.  In  the  case  of  the  change 
of  grade,  the  measure  of  damages  allowable  is  the  difference  in 
the  value  of  the  property  before  and  after  the  making  of  the 
improvement,  taking  into  consideration  the  increased  value  of 
the  improvement  to  the  property  itself.  Nor,  as  above  indi- 
cated, can  there  be  any  recovery  for  damages  sustained,  shared 
by  the  public  in  common.  Supposed  damages  growing  out  of 
the  proper  exercise  of  the  police  power  must  be  considered 
<3amnum  absque  injuria,  in  the  theory  of  the  law  that  the  plain- 
tiff is  compensated  for  the  injury  sustained  by  sharing  in  the 
general  benefits  *^®  which  are  secured  to  all  by  reason  thereof. 
As  stated  by  Dillon  in  his  work  on  Municipal  Corporations, 
volume  1,  page  212:  "Every  citizen  holds  his  property  subject 
to  the  proper  exercise  of  the  police  power,  either  by  the  state 
legislature  directly,  or  by  public  or  municipal  corporations,  to 

which  the  legislature  may  delegate  it It  is  well  settled 

that  laws  and  regulations  of  this  character,  though  they  may 
disturb  the  enjoyment  of  individual  rights,  are  not  unconstitu- 
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tional,  though  no  provision  is  made  for  compensation  for  such 

disturbance If  one  suffers  injury,  it  is  either  damnum 

absque  injuria,  or,  in  the  theory  of  the  law,  he  is  compensated 
for  it  by  sharing  in  the  general  benefits  which  the  regulations 
are  intended  and  calculated  to  secure/' 

But,  finally,  appellants  contend  that  it  is  an  unreasonable, 
unusual,  and  extraordinary  use  of  property  to  utilize  it  for  the 
segregation  of  contagious  diseases,  and  cite  in  support  thereof 
Kobbe  V.  New  Brighton,  20  IST.  Y.  Misc.  Kep.  477,  45  N.  Y. 
Supp.  777,  Mayor  etc.  v.  Fairfield  Imp.  Co.,  87  Md.  352,  67  Am. 
St.  liep.  344,  and  Commonwealth  v.  Alger,  7  Cush.  86.  Under 
the  express  delegation  of  power  by  the  legislature,  we  cannot 
hold  that  the  application  of  property  for  the  use  of  a  smallpox 
or  other  hospital  is  such  an  unusual  or  unreasonable  use  of  prop- 
erty as  would  take  it  out  of  the  police  power  of  the  city  so  as  to 
render  it  liable  for  such  application,  when,  as  here,  it  is  con- 
ceded the  pesthouse  is  rightfully  located  and  well  conducted.  In 
the  case  of  Mayor  etc.  v.  Fairfield  Imp.  Co.,  87  Md.  352,  67  Am. 
St.  Rep.  344,  the  complainants  sought  by  injunction  to  restrain 
the  city  of  Baltimore  from  placing  and  keeping  on  a  twenty 
acre  tract  of  land  owned  by  the  city  a  woman  afflicted  with 
leprosy,  which  land  of  the  city  adjoined  lands  of  the  complain- 
ants. There  is  a  wide  difference  between  the  establishing  and 
maintaining  of  a  hospital  for  the  treatment  of  disease  and  in 
appropriating  a  piece  of  property  for  the  keeping  of  a  single 
patient  by  an  unskilled  laborer  and  his  family  having  no  knowl- 
edge of  the  disease  of  leprosy,  with  '^^^  which  the  patient  was 
afflicted.  The  facts  appearing  in  that  case  might  well  have 
justified  the  interference  by  the  court,  by  injunction,  to  re- 
strain the  use,  having  reference  to  all  the  surrounding  condi- 
tions, and  yet  not  militate  against  the  view  we  have  taken  that 
annoyance  or  damage  resulting  from  the  rightful  location  and 
proper  conducting  of  the  hospital  in  question  offers  no  basis  for 
relief  in  damages.  As  was  said  in  that  case:  "The  evidence 
shows  that  the  health  authorities  propose  to  place  this  woman 
in  the  charge  of  a  laborer  and  his  wife.  They  are  unskilled 
people.  They  possess  no  authority  to  restrain  the  woman  from 
wandering  away,  and  they  have  no  legal  right  to  detain  her 
against  her  will.  They  are  not  officers  of  the  city  nor  clothed 
with  any  of  the  powers  of  the  board  of  health.  They  are  simply 
employed  by  the  city  to  care  for  this  woman  on  the  city's  prop- 
erty, where  no  health  officer  or  city  official  is  stationed.**  In 
commenting  on  the  right  to  the  exercise  of  the  police  power. 
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the  court,  with,  reference  to  an  unreasonable  exercise  thereof, 
say:  "Whatever  immunity  a  municipality  may  have  in  exercising 
a  public,  as  contradistinguished  from  a  strictly  corporate,  power, 
it  does  not  result  from  some  collateral  act  or  from  the  negli- 
gent doing  of  a  permissible  act.  The  infliction  of  an  injury 
upon  another  is  neither  the  natural  or  necessary  result  of  an 
exercise  of  the  power  to  build  a  hospital,  but  if  injury  does  en- 
sue, it  would  result  from  the  collateral  circumstance  that  the 
place  selected  was  not  the  appropriate  site  or  from  the  negligent 
method  of  doing  what  would  otherwise  be  a  lawful  act."  And 
this  case  recognized  the  doctrine  that  for  the  doing  of  an  act 
clearly  within  the  power  of  the  city  under  its  police  power, 
where  injury  is  the  necessary  result  of  the  doing  thereof,  no 
redress  can  be  had.  The  court  say:  "The  statute  law  of  this 
state  confers  upon  the  mayor  and  city  council  plenary  power  to 
establish,  both  within  and  beyond  the  city's  limits,  hospitals 
and  pesthouses  for  the  isolation  and  treatment  of  contagious 
'*^^  and  infectious  diseases.  The  preservation  of  the  public 
health  renders  such  legislation  highly  essential,  and  the  author- 
ity of  the  general  assembly  to  enact  it  in  the  exercise  of  the 
police  power  of  the  state  is  beyond  question  or  controversy. 
Within  the  scope  of  the  power  thus  granted  the  whole  authority 
of  the  state  is  included  and  delegated:  Harrison  v.  Mayor  etc., 
1  Gill,  264.  And,  therefore,  whatever  the  state  may  directly 
do  in  furtherance  of  these  objects,  the  municipality  clothed  with 
the  delegated  power  from  the  state  may  also  lawfully  perform, 
though  there  may  be  a  difference  as  to  the  legal  consequences 
resulting  from  an  exercise  of  the  power  by  the  state  directly 
and  those  flowing  from  an  exercise  of  the  same  power  by  the 
municipality.  If  it  be  conceded  that  the  state  may,  in  exer- 
cising a  public  power,  create  a  private  nuisance  with  immunity, 
the  immunity  grows  out  of  the  public  necessity  and  rests  upon 
the  state's  sovereignty;  but  it  cannot,  or,  at  all  events,  will  not, 
in  the  absence  of  an  explicit  legislative  delegation,  be  assumed 
that  the  state  would,  if  directly  exercising  the  same  power,  so 
exercise  it  as  to  produce  or  cause  an  injury  to  the  rights  of  prop- 
erty to  an  individual,  unless,  perhaps,  the  very  doing  of  the 
act  directed  to  be  done  will  necessarily  and  unavoidably,  under 
any  condition,  result  in  the  creation  of  what  would  be,  but  for 
the  authorization,  a  private  nuisance." 

We  can  see  no  diiference,  in  principle,  between  the  right  of 
a  city  to  establish  and  maintain  a  smallpox  hospital  and  to  erect 
and    use    jails,  fire-engine    houses,  calabooses,  and    the    like. 
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Greater  care  might  be  required  in  the  maintenance  of  one  than 
the  other,  and  different  considerations  would  undoubtedly  enter 
into  the  selection  of  a  site  of  a  pestliouse  than  of  the  fire-engine 
house  or  jail,  but  the  city  would  be  liable  only  for  an  abuse  of 
authority  or  an  unwarranted  exercise  of  discretion  in  locating 
or  maintaining  the  same,  having  reference  to  the  present  neces- 
sities, the  crowded  condition  of  the  locality  "^^^  in  which  they 
are  placed  or  maintained,  and  other  pertinent  facts  and  cir- 
cumstances. The  declaration  does  not  seek. to  charge  any  act 
of  omission  in  this  regard. 

The  demurrer  was  properly  sustained,  and  the  judgment  of 
the  circuit  court  of  Cook  county  is  affirmed. 


MUNICIPAL  .  CORPORATIONS  —  ERECTION  OP  PRISON 
BUILDING— DAMNUM  ABSQUE  INJURIA.— A  city  does  not  in- 
vade property  rights  by  merely  erecting  and  maintaining  a  neces- 
sary prison  building  within  its  limits.  Hence  no  action  for  damages 
can  be  maintained  against  the  city  therefor  by  the  owner  of  adja- 
cent property  injured  thereby,  as  the  injury  to  one's  business  and 
the  depreciation  of  property  in  such  a  case  are  damnum  absque  in- 
juria: Long  V.  Elbertoii,  1U9  Ga.  26,  11  Am.  St.  liep.  bU8. 


BETSER  V.  BETSER. 

[186  Illinois,  637.] 

HUSBAND  AND  WIFE— HER  RIGHT  OF  ACTION  FOR 
ALIENATION  OF  HIS  AFFECTIONS.— Under  statutes  which 
recognize  the  separate  property  rights  of  a  wife  and  permit 
her  to  sue  without  joining  her  husband,  she  has  a  right  of  action 
against  a  third  party  for  alienating  her  husband's  affections. 

Tipton  &  Tipton,  for  the  plaintiff  in  error. 

Welty  &  Sterling  and  John  E.  &  Mayne  Pollock,  for  the 
defendant  in  error. 

«»  WILKIN,  J.  Elizabeth  Betser  and  William  Louis 
Betser,  called  Louis  Betser,  were  married  in  McLean  county, 
Illinois,  on  the  twenty-sixtL  day  of  November,  1889,  and  lived 
together  in  that  county  from  that  time  until  about  December 
'28,  1898,  when  they  separated.  To  the  September  term,  1899, 
of  the  circuit  court  of  McLean  county  the  wife  brought  this 
action  on  the  case  against  Shepherd  B.  Betser  for  alienating  her 
husband's  affections,  by  reason  whereof  he  deserted  and  aban- 
doned her.     Shepherd  B.  and  Louis  Betser  are  brothers.     The 
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general  issue  and  two  special  pleas  were  filed  on  behalf  of  tlie 
defendant,  but  demurrer  being  sustained  to  the  special  pleas, 
a  trial  by  jury  was  had  on  the  plea  of  not  guilty  alone.  The 
verdict  was  for  the  plaintiff,  assessing  her  damages  at  three 
thousand  seven  hundred  dollars,  on  which  ®^®  judgment  was 
regularly  entered.  The  defendant  appealed  to  the  appellate 
court  for  the  third  district,  where  he,  by  his  counsel,  insisted 
that  the  circuit  court  erred  in  overruling  a  demurrer  to  the 
declaration  and  in  sustaining  demurrer  to  the  special  pleas; 
also  in  the  admission  and  rejection  of  evidence  and  the  giving 
and  refusing  of  instructions.  Each  of  these  grounds  of  reversal 
was  overruled  and  a  judgment  of  aflfirmance  entered,  to  reverse 
which  this  writ  of  error  has  been  sued  out. 

The  grounds  of  reversal  in  this  court  are  stated  by  counsel 
to  be:  1.  In  holding  the  declaration  stated  a  cause  of  action;  and 
2.  In  holding  that  the  plaintiff  could  recover  damages  for  loss 
of  consortium.  In  fact,  the  only  question  here  raised  is  whether 
a  wife,  in  this  state,  has  a  right  of  action  against  a  third  party 
for  alienating  the  affections  of  her  husband.  Incidentally,  it 
is  claimed  tliat  the  plaintiff  is  barred  of  her  right  of  action  in 
this  case,  even  if  otherwise  entitled  to  maintain  it,  by  a  con- 
tract between  her  husband  and  herself,  entered  into  after  the 
separation.  That  contract  in  no  sense  waived  any  right  of  ac- 
tion against  the  defendant  for  the  loss  here  sued  for,  and  we 
deem  it  unnecessary  to  add  anything  on  that  branch  of  the  case 
to  what  has  been  said  by  the  appellate  court  in  its  opinion. 
We  also  concur  in  the  view  of  that  court,  as  expressed  in  its 
opinion,  on  the  principal  question  in  the  case;  but  as  there 
is  some  diversity  of  opinion  on  the  subject,  and  the  case  be- 
ing one  of  first  impression  in  this  court,  it  is  thought  proper 
to  give  it  further  consideration. 

The  authorities  uniformly  hold  that  a  husband  has  a  right 
of  action  at  common  law  for  alienating  the  affections  of  his 
wife  or  enticing  her  away  from  him;  but  the  weight  of  au- 
thority, at  least  in  a  number  of  cases  decided,  holds  that  the 
wife  cannot  maintain  a  similar  action  for  the  loss  of  the  af- 
fections or  society  of  her  husband.  This  discrimination  against 
the  wife  has  its  origin  in  the  ancient  common-law  doctrine  that 
the  husband  and  wife  ^^^  are  one,  that  one  being  the  husband 
and  the  wife's  rights  merged  in  him.  That  idea  has,  however, 
been  exploded  by  the  enlightenment  of  the  present  age  and  by 
legislation. 
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One  of  the  difficulties  which  some  of  the  courts  find  in  giv- 
ing the  wife  the  right  to  sue  in  such  a  case  is,  that  she  could 
only  bring  the  action  by  joining  her  husband  with  her  as  a 
party  plaintiff.  It  will  be  unnecessary  to  inquire  as  to  the 
soundness  of  that  decision,  it  being,  as  we  think,  now  clearly 
settled,  if  not  universally  held,  that  where  a  statute  has  re- 
moved the  disability  of  the  wife  to  sue,  vesting  in  her  separate 
rights  in  property,  she  may,  on  the  same  grounds  and  with 
the  same  right  as  her  husband,  recover  for  loss  of  the  affections 
of  her  husband,  against  one  who  has  wrongfully  deprived  her 
of  them.  In  an  extended  note  to  Clow  v.  Chapman,  46  Am. 
St.  Eep.  474,  it  is  said:  "It  has,  therefore,  been  held  by  state 
courts  other  than  those  of  Maine  and  Wisconsin,  that  a  wife 
may,  without  joining  her  husband,  maintain  an  action  to  re- 
cover damages  for  the  alienation  of  his  affections,  and  the  con- 
sequent loss  of  his  society,  assistance,  and  support,  if,  under 
the  statutes  of  the  state  under  which  she  prosecutes  her  action, 
she  is  given  power  to  sue  for  personal  wrongs  without  joining 
her  husband":  Citing  a  long  list  of  authorities. 

Section  1  of  chapter  68  of  our  statutes  provides  that  a  mar- 
ried woman  may  in  all  cases  sue  and  be  sued  without  joining 
her  husband  with  her,  to  the  same  extent  as  if  she  were  un- 
married. Few,  if  any,  state  legislatures  in  this  country  have 
gone  further  to  secure  to  a  wife  all  of  her  separate  rights  with- 
out interference  on  the  part  of  the  husband  than  has  the  leg- 
islature of  this -state.  In  Bigelow  on  Torts,  153,  this  language 
is  used:  "To  entice  or  corrupt  the  mind  and  affections  of  one's 
consort  is  a  civil  wrong,  for  which  the  offender  is  liable  to  the 
injured  husband  or  Avife.  The  gist  of  the  action  is  not  thft 
loss  of  assistance,  but  the  loss  of  consortium  of  the  husband 
or  wife,  under  which  term  are  included  the  person's  affections,. 
^^^  society,  and  aid.''  In  Schouler  on  Husband  and  Wife,  sec- 
tion 143,  page  171,  and  Cooley  on  Torts,  page  227,  the  doctrine 
is  announced  that,  except  for  the  fact  of  coverture,  there  is 
no  reason  why  such  an  action  could  not  be  maintained  by  the 
wife. 

Upon  what  reasoning  it  could  be  held  that  a  loss  of  the 
affections  of  a  husband  is  less  real  and  substantial  than  the 
loss  of  the  affections  of  a  wife  we  cannot  perceive.  We  en- . 
tertain  no  doubt  that  by  the  clear  weight  of  both  reason  and 
authority  a  wife  has,  under  our  statute,  precisely  the  same 
right  of  recovery  for  such  a  loss  as  the  husband.    Under  this 
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view  of  the  law,  every  material  controverted  fact  being  found 
against  the  plaintiff  in  error,  the  judgment  of  the  appellate 
court  must  be  affirmed. 


ALIENATION  OF  HUSBAND'S  AFFECTIONS.— A  MARRIED 
WOMAN  can  maintain  an  action  against  a  third  person  for  the 
alienation  of  her  husband's  afCections:  Reed  v.  Reed,  6  Ind.  App. 
317,  51  Am.  St.  Rep.  310;  Price  v.  Price,  91  Iowa,  693,  51  Am.  St. 
Rep.  360;  and  monographic  note  to  Clow  v.  Chapman,  46  Am.  St 
Rep.  472-478,  discussing  the  question. 


CASES 

SUPREME   COURT 

ov 

KANSAS. 


MEDILL  V.  SNYDER. 

[61  Kansas,  15.] 

WILLS— ESTOPPEL  TO  CONTEST— RETURN  OF  BENB- 
FITS.— A  legatee  under  a  will  who  accepts  a  legacy  in  ignorance  of 
his  rights  in  the  premises  may,  upon  the  discovery  of  such  rights, 
and  upon  the  return  or  offer  to  return  what  he  has  received  under 
the  will,  proceed  to  contest  its  validity  and  to  assert  his  rights  in 
the  estate  under  the  law. 

WILLS— CONTEST— FINDINGS  OF  TRIAL  COURT  CON- 
CLUSIVE.— The  credibility  of  witnesses  and  the  probative  force 
of  the  facts  as  to  testamentary  incapacity  in  a  contest  of  a  will  are 
for  the  determination  of  the  trial  court,  and  if  it  appears  that  there 
was  legal  evidence  to  support  such  court's  findings,  the  question  is 
not  open  to  further  consideration  on  appeal. 

WILLS— CONTEST— FINDINGS  OP  JURY.— In  an  action 
contesting  the  validity  of  a  will,  the  court  may  call  a  jury,  and  may 
accept  or  adopt  its  findings  in  whole  or  in  part,  or  it  may  ignore 
them  and  upon  independent  consideration  of  the  evidence  make 
findings  of  its  own.  If  the  latter  course  is  pursued  and  judgment 
rendered  accordingly,  the  errors  of  the  jury  become  immaterial. 

EVIDENCE.-HYPOTHETICAL  QUESTIONS  may  be  based 
upon  any  assumption  of  facts  which  the  testimony  tends  to  prove, 
according  to  the  theory  of  the  examining  counsel. 

INSANE  DELUSION  MAY  EXIST,  although  the  belief  enter- 
tained Is  not  a  physical  impossibility.  If,  however,  such  belief  is 
entertained  against  all  evidence  and  probability,  and  after  argument 
to  the  contrary,  it  affords  ground  for  the  inference  that  the  person 
entertaining  it  labors  under  an  insane  delusion. 

0.  C.  Phillips,  "W.  Dill,  and  Waggener,  Horton  &  Orr,  for 
the  plaintiff  in  error. 

W.  C.  Hook,  J.  H.  Atwood,  and  J.  A.  Eeed,  for  the  defendants 
in  error. 

(S07) 
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i«  JOHNSTON,  J.  On  the  third  day  of  July,  1894,  James 
Medill  died  in  Leavenworth,  having  made  a  will  on  the  12th  of 
the  previous  month  devising  to  his  family  an  estate  of  the  esti- 
mated value  of  eighty  thousand  dollars.  He  gave  to  his  daugh- 
ter. Nana  Medill,  the  home  in  Leavenworth  and  the  furniture 
therein,  and  directed  that  fifteen  thousand  dollars  of  mortgages 
and  securities  he  set  aside  for  her  use,  the  income  of  which 
should  be  paid  to  her  semi-annually  during  her  life,  the  fund  to 
be  managed  by  the  son,  Sherman  Medill,  who  was  made  ex- 
ecutor. The  day  before  his  death  a  codicil  to  the  will  was  exe- 
cuted by  him,  adding  two  thousand  dollars  to  the  fund  set 
aside  for  Nana.  The  will  provided  that  at  her  death  the  trust 
fund  should  go  to  the  heirs  of  her  body,  if  any,  and  if  there 
were  none,  that  it  should  be  paid  to  the  heirs  of  Sherman 
Medill.  The  will  also  set  apart  five  thousand  dollars,  the  in- 
come of  which  should  be  paid  to  Fairy  M.  HoUingsworth,  the 
child  of  a  deceased  daughter  of  the  testator,  the  management 
of  which  was  also  placed  in  Sherman  Medill,  and  it  was  pro- 
vided that  if  her  marriage  should  be  unsatisfactory  to  him,  or 
fihe  should  die,  the  fund  or  property  should  go  absolutely  to 
and  become  the  property  of  Sherman  Medill.  The  sum  of 
three  thousand  dollars  was  devised  to  a  son  of  Sherman  Medill, 
and  all  the  residue  of  the  estate  was  devised  absolutely  to 
Sherman  Medill.  The  will  was  probated  on  July  6,  1894,  and 
in  the  succeeding  month  seventeen  thousand  dollars  in  value 
*''  of  securities  was  set  apart  for  the  use  of  Nana,  and  was 
approved  and  accepted  by  her. 

On  September  5,  1895,  Nana  brought  this  action,  alleging 
that  her  father  was  not  of  a  sound  and  disposing  mind  when 
the  will  and  codicil  were  executed,  and  that  in  the  execution 
he  was  subjected  to  undue  and  improper  influences  by  Sher- 
man Medill,  to  whom  most  of  the  estate  was  devised;  and  for 
these  reasons  she  asked  that  the  wilL  be  set  aside.  Fairy  M. 
HoUingsworth  appeared  by  her  guardian,  and  in  her  answer 
attacked  the  will,  alleging  that  when  it  was  made  the  testator 
did  not  have  sufficient  mental  capacity  to  execute  a  will,  and, 
further,  that  undue  influence  was  exerted  on  him.  Sherman 
Medill  denied  these  averments,  and  pleaded  that  Nana,  having 
selected  certain  securities  in  pursuance  of  the  will,  and  having 
accepted  them  in  writing,  as  well  as  other  benefits  under  the 
will,  was  estopped  to  maintain  an  action  to  contest  and  set  it 
•side.    A  jury  was  called  to  aid  the  court,  and  on  the  testimony 
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produced  the  Jury  found  against  Sherman  Medill,  and  returned 
the  following  special  findings  of  fact: 

"1.  Was  the  testator,  James  Medill,  of  sound  mind  and  mem* 
ory  at  the  time  he  executed  the  will  in  question?    A.    No. 

"2.  Was  the  testator,  James  Medill,  of  sound  mind  and 
memory  at  the  time  he  executed  the  codicil  to  the  will  in  ques- 
tion?   A.     No. 

"3.  Was  the  execution  of  the  will  in  controversy  due  to  and 
the  result  of  undue  influence  exerted  upon  the  testator?  A. 
Yes. 

"4.  When  the  plaintiff.  Nana  Medill,  received  property  and 
money  from  her  father's  estate  under  the  provisions  of  the  will 
in  question,  did  she  do  so  in  ignorance  of  her  rights  and  with- 
out having  knowledge  of  or  being  advised  of  the  facts  urged 
by  her  as  grounds  for  setting  aside  the  said  will?    A.    Yes." 

*®  The  court  thereupon  approved,  ratified,  and  confirmed  the 
verdict  and  findings  of  the  jury,  and  on  its  own  motion  and  from 
the  evidence  adduced  in  the  cause  made  its  findings  of  fact, 
as  follows: 

"1.  That  at  the  time  of  the  signing  of  the  will  in  question 
the  testator,  James  Medill,  was  not  of  sound  mind  and  memory. 

"2.  That  at  the  time  of  the  signing  of  the  codicil  to  the  will 
in  question  the  testator,  James  Medill,  was  not  of  sound  mind 
and  memory. 

"3.  When  the  plaintiff.  Nana  Medill,  received  property  and 
money  from  her  father's  estate  under  the  provisions  of  the  will 
and  codicil  in  question  in  this  cause,  she  did  so  in  ignorance 
of  her  rights  and  without  having  knowledge  of  or  being  advised 
of  the  facts  urged  by  her  as  grounds  for  setting  aside  the  said 
will  and  codicil,  and  that  she  did  not  have  such  knowledge 
and  was  not  so  advised  until  shortly  before  the  commencement 
of  this  action." 

The  court  thereupon  entered  a  judgment  vacating  and  an- 
nulling the  will,  and  directing  that  the  estate  be  administered 
as  though  James  Medill  had  died  intestate.  - 

The  first  point  contended  for  is  that  Nana  Medill,  having 
received  and  retained  property  under  the  will,  has  recognized 
its  validity  and  is  estopped  to  deny  it.  That  is  conceded  to  be 
the  general  doctrine,  but  it  can  have  no  application  if  she  acted 
in  ignorance  of  the  facts  and  her  rights  in  the  premises.  It  is 
true  she  did  not  institute  a  contest  until  more  than  a  year  after 
her  father's  death,  and  that  during  that  time  she  proceeded 
as  though  the  will  was  vahd,  accepting  and  using  the  prop- 
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erty  and  funds  set  apart  for  her  as  the  will  provided.  Her  tes- 
timony tended  to  show,  however,  that  she  did  not  learn  the 
important  facts  relied  on  to  show  testamentary  incapacity,  nor 
what  her  rights  were,  ^*  until  about  the  time  the  action  was 
begun.  She  was  acquainted  with  some  of  the  circumstances 
cited  to  show  unsoundness  of  mind,  but  there  is  testimony 
that  many  of  the  controlling  facts  indicating  incapacity  were 
uiil:nown  to  her,  and  that  she  did  not  understand  or  learn  that 
she  could  attack  the  will  on  such  grounds  untU  about  the  time 
the  action  was  taken.  As  soon  as  she  learned  the  facts  and 
understood  her  rights,  she  challenged  the  validity  of  the  will 
and  tendered  back  what  she  had  already  received  under  the 
will.  It  would  seem  from  the  testimony  that  her  conduct  did 
not  induce  a  change  of  position  by  Sherman  Medill,  nor  oper- 
ate as  a  fraud  upon  him,  and  it  cannot  if  all  that  she  received 
under  the  will  is  restored  to  the  estate.  This  is  an  essential 
element  of  equitable  estoppel.  In  Matter  of  Peaslee,  73  Hun, 
113,  25  N.  Y.  Supp.  940,  it  was  held  that,  "where  a  lega- 
tee named  in  a  wiU  is  paid  a  portion  of  her  legacy  by  the 
executors  thereof,  she  is  not  in  a  situation  to  attack  the  wiU 
until  she  puts  the  parties  in  a  position  where,  whatever  the 
result  may  be,  no  one  can  be  the  loser,  because  of  the  payments 
originally  made  to  her.'*  Here  the  legatee  who  accepted  the 
benefits  has  offered  to  restore  what  was  received,  and,  as  we 
have  seen,  no  one  can  be  prejudiced  or  be  the  loser  by  her  con- 
duct. 

In  Hamblett  v.  Hamblett,  6  IT.  H.  333,  the  court  decided 
that  "a  party  who  has  received  a  legacy  under  a  will  cannot  be 
permitted  to  contest  the  validity  of  such  will  without  repaying 
the  amoimt  of  the  legacy  or  bringing  the  money  into  court.'* 
In  Holt  V.  Rice,  54  N.  H.  402,  20  Am.  Eep.  138,  it  was  held 
that  the  receipt  of  a  legacy  is  to  a  certain  extent  an  affirmance 
of  the  will,  but  that  it  is  not  an  absolute  bar  to  an  action  to 
annul  the  same;  that  a  party  desiring  to  attack  the  will  should 
***  make  restitution  of  the  money  or  benefits  received,  when 
the  contest  may  proceed.  The  supreme  court  of  Pennsylvania 
holds  that  an  election  in  pais  to  take  under  a  will  should  be 
intelligently  made,  and  should  be  unambiguous  and  positive  in 
its  character,  to  an^unt  to  an  estoppel.  The  rule  seems  to  be 
that  "a  legatee  who  has  received  his  legacy,  and  afterward  con- 
cludes to  contest  the  will,  may  return  the  legacy  to  the  executors 
and  80  relieve  himself  from  the  operation  of  the  general  rule 
that  forbids  him  to  take  under  the  will  that  which  the  testator 
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gave  him,  and  at  the  same  time  deny  its  validity  as  to  others": 
In  re  Miller's  Estate,  159  Pa.  St.  562. 

The  offer  of  restoration  made  by  Nana  Medill  in  her  plead- 
ing was  sufficient  in  a  case  of  this  character:  Thayer  v.  Knote, 
59  Kan.  181.  We  think  that  she  ought  not  to  be  concluded 
if  she  did  not  comprehend  her  rights  nor  understand  the  facta 
bearing  upon  the  invalidity  of  the  will,  and  the  trial  court 
correctly  instructed  the  jury  that  her  acceptance  of  benefits 
would  not  conclude  her  if  they  found  "from  the  evidence  that 
such  act  was  done  in  ignorance  of  her  rights  and  without  hav- 
ing knowledge  of  or  being  advised  of  the  facts  urged  by  her  u 
grounds  for  setting  aside  the  will." 

A  vigorous  attack  is  made  upon  the  finding  that  James 
Medill  was  not  of  a  sound  and  disposing  mind  when  the  will  was 
executed.  We  find  much  in  the  testimony  strongly  tending 
to  show  that  he  was  sane  and  capable  until  shortly  before  his 
death,  and  if  we  were  the  triers  of  the  fact  we  might  hesitate 
on  the  testimony  in  the  record  to  find  testamentary  incapacity. 
However,  many  circumstances  were  shown  and  much  expert 
and  other  evidence  produced  going  to  show  unsoundness  **  of 
mind  and  tending  to  sustain  the  findings.  The  credibility  of 
witnesses  and  the  probative  force  of  the  facts  were  for  the  trial 
court,  and  it  appearing  that  there  was  legal  evidence  to  sup- 
port the  finding,  the  question  is  nolf  open  to  further  considera- 
tion. 

There  is  very  little  testimony  which  tends  to  show  that  the 
execution  of  the  will  was  the  result  of  undue  influence  exerted 
upon  the  testator,  but  as  the  judgment  of  the  court  rests  on 
testamentary  incapacity  alone,  the  point  of  insufficiency  of  evi- 
dence to  establish  undue  influence  is  no  longer  material.  While 
the  jury'  found  undue  influence,  the  court,  acting  independently 
upon  the  testimony,  and  probably  not  being  satisfied  with  the 
testimony  offered  to  support  that  ground,  did  not  find  that  there 
was  undue  influence.  The  action  of  the  court  in  calling  the 
jury  was  discretionary.  For  its  own  convenience  or  to  satisfy 
its  conscience  it  can  refer  questions  of  fact  to  the  jury,  but  the 
court  is  not  bound  by  the  findings  made,  and  may  ultimately 
determine  for  itself  all  the  questions  in  the  case.  It  may  ac- 
cept and  adopt  the  findings  of  the  jury  in  whole  or  in  part, 
or  it  may  ignore  them  and  upon  independent  consideration  of 
the  evidence  make  findings  of  its  own;  and  when  the  latter 
course  is  pursued  the  mistakes  of  the  jury  may  be  of  little  con- 
Bequence.     If  the  court  had  tried  the  case  as  though  a  jury 
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trial  was  a  matter  of  right,  and  had  accepted  and  adopted  as 
its  own  the  findings  of  the  jury  without  giving  independent 
consideration  to  the  facts,  the  errors  of  the  jury  might  be  worthy 
of  consideration  as  grounds  of  reversal:  Vickers  v.  Buck  Stove 
€tc.  Co.,  60  Kan.  598.  It  is  contended  that  the  court  in  this 
instance  adopted  the  findings  of  the  jury,  and  that  therefore 
the  errors  committed  by  the  jury  are  available  ^  in  this  court. 
The  record  shows  that  after  the  general  and  special  findings 
of  the  jury  were  returned  the  court  approved  and  ratified  them, 
but  it  is  clear  from  what  followed  that  the  court  was  unwilling 
to  adopt  or  make  them  its  own.  The  court  afterward,  on  its 
own  motion,  took  up  the  entire  case,  and  upon  the  evidence 
made  independent  findings,  on  which  its  judgment  is  based. 
The  finding  as  to  testamentary  incapacity  at  the  time  the  will 
was  executed  is  the  same  as  that  of  the  jury,  while  that  as  to 
undue  influence  was  entirely  omitted,  and  the  finding  that 
Nana  Medill  accepted  benefits  in  igrw^rance  of  her  rights  differs 
from  the  one  made  by  the  jury  on  that  subject,  and  enlarges 
it  by  the  finding  that  she  did  not  have  such  knowledge  and 
was  not  80  advised  until  shortly  before  the  commencement  of 
the  action.  The  action  of  the  court  in  determining  the  facts 
from  the  evidence  for  itself  renders  the  objections  to  the  find- 
ings made  by  the  jury  unimportant,  as  well  as  several  other 
objections  urged  against  rulings  made  in  presenting  the  case 
to  the  jury:  Eich  v.  Bowker,  25  Kan.  7;  Delaney  v.  Salina, 
34  Kan.  632;  Stickel  v.  Bender,  37  Kan.  457;  Franks  v.  Jones, 
39  Kan.  236;  Hudson  v.  Hughan,  56  Kan.  152;  Caldwell  v. 
Brown,  56  Kan.  566.  It  disposes  of  the  point  that  the  find- 
ing of  testamentary  incapacity  negatives  the  finding  of  undue 
influence.  We  are  not  prepared  to  assent  to  the  proposition 
that  the  two  issues  were  irreconcilably  inconsistent,  but  how- 
ever that  may  be,  there  is  no  such  inconsistency  where  the  judg- 
ment annulling  the  will  rests  on  the  ground  of  testamentary 
incapacity  alone. 

We  find  nothing  substantial  in  the  objection  to  the  rulings 
on  the  evidence.  A  number  of  extended  hypothetical  ^^  ques- 
tions were  submitted  to  expert  witnesses,  and  it  is  contended 
that  they  did  not  correctly  state  the  facts  brought  out  in  the 
evidence.  Our  examination  of  the  record  leads  us  to  the  opin- 
ion that  they  were  within  the  range  of  the  testimony  offered 
by  the  parties  attacking  the  will.  While  the  proof  in  support 
of  some  of  the  facts  was  slight,  "a  hypothetical  question  may 
be  based  upon  any  assumption  of  facts  which   the   testimony 
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tends  to  prove,  according  to  the  theory  of  the  examining  coun- 
sel": 8  Ency.  of  PI.  &  Pr.  757.  There  appears  to  have  been 
some  evidence  sustaining  the  assumed  facts,  and  we  cannot  say 
that  the  questions  were  objectionable  in  form. 

€omplaint  is  made  of  an  instruction  to  the  effect  that  the 
testator  might  be  capable  of  transacting  the  ordinaiy  business 
affairs  of  life  and  sane  on  other  matters,  but  that  if  the  will 
was  influenced  and  the  direct  offspring  of  an  unfounded  and 
insane  delusion  it  could  not  be  sustained.  Plaintiff  in  error  says 
that  a  "delusion  is  a  belief  in  something  impossible  in  the 
nature  of  things  or  the  circumstances  of  the  case,"  and  it  is 
argued  that  supposed  relations  and  a  prospective  marriage  be- 
tween Nana  and  her  brother  in  law,  who  was  greatly  disliked 
by  the  testator,  was  not  impossible.  While  the  definition  given 
may  be  found  in  the  books,  it  is  a  too  narrow  conception  of  the 
term  to  say  that  it  is  a  belief  in  something  that  is  impossible: 
1  Bouvier's  Law  Dictionary,  537;  Wharton  on  Criminal  Law, 
sec.  37.  The  things  believed  may  not  exist,  and  there  may  be 
no  grounds  whatever  for  the  belief,  and  yet  their  existence 
may  not  be  a  physical  impossibility.  An  instance  cited  is  the 
persistent  and  wholly  unfounded  notion  that  a  wife  is  guilty 
of  adultery.  Another  example  is  where  **  a  parent,  without 
the  slightest  pretense  or  color  of  reason,  unjustly  persists  in 
attributing  to  a  daughter  a  gross  vice  and  uses  her  with  uni- 
form unkindness.  Another  is  where  a  person,  without  cause 
or  reason,  insists  that  those  who  had  administered  medi- 
cine to  him  in  sickness  had  given  him  poison.  These  things 
are  not  physical  impossibilities,  but  if  such  a  belief  is  enter- 
tained against  all  evidence  and  probability  and  after  argument 
to  the  contrary,  it  would  afford  grounds  for  inferring  that  the 
person  entertaining  it  labored  under  an  insane  delusion.  We 
think  the  instructions  cannot  be  regarded  as  erroneous,  and, 
since  the  court  made  its  own  findings  of  fact  from  the  evidence, 
the  instruction  is  not  of  great  consequence. 

We  find  nothing  in  the  admission  of  evidence  or  in  the  in- 
structions to  the  jury  that  furnishes  ground  for  reversal,  nor 
is  there  anything  substantial  in  the  objections  that  there  was 
misconduct  of  the  prevailing  parties  and  by  the  jury. ,  The  im- 
portant questions  in  the  case  arise  upon  the  facts,  and  these 
having  been  determined  in  favor  of  the  defendants  in  error 
upon  sufficient  evidence,  we  are  constrained  to  affirm  the  judg- 
ment. 
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WILLf?— ESTOPPEL  TO  CONTEST.— One  who  receives  a  legacy 
under  a  will  is  estopped  to  contest  the  validity  of  the  will,  without 
repaying  the  amount  of  the  legacy  or  bringing  the  money  into  court: 
Holt  V.  Rice,  54  N.  H.  398,  20  Am.  Rep.  138.  See,  further,  on  this 
subject,  Fifield  v.  Van  Wyck,  94  Va.  557,  64  Am.  St  Bep.  745; 
Madison  v.  Larmon,  170  111.  65,  62  Am.  St.  Rep.  356. 

WILLS.— IF,  IN  AN  ACTION  CONTESTING  the  validity  of  a 
will  for  want  of  mental  capacity  in  the  testator  and  for  undue  in- 
fluence exerted  upon  him,  the  evidence  on  these  issues  is  conflicting, 
they  should  be  submitted  to  the  jury,  and  its  decision  is  final: 
Manatt  v.  Scott,  106  Iowa,  203,  68  Am.  St.  Rep.  293. 

ON  INSANE  DELUSIONS,  see  the  monographic  note  to  People 
V.  Hubert,  63  Am.  St.  Rep.  80-108. 

A  HYPOTHETICAL  QUESTION  propounded  to  an  expert  wI^ 
ness,  if  founded  upon  facts  which  the  evidence  tends  to  establish, 
is  admissible,  and  it  is  not  essential  that  such  facts  should  have 
been  proved  actually  to  exist:  Manatt  v.  Scott,  106  Iowa,  203,  68 
Am.  St.  Rep.  293.  See,  too,  State  v.  Peel,  23  Mont  358,  75  Am.  St 
Rep.  529. 
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JUDICIAL  SALES-DORMANT  JUDGMENT.— A  sale  Of 
land  made  upon  a  special  execution  issued  after  the  death  of  the 
judgment  plaintiff,  without  a  revivor  of  the  judgment  U  absolutely 
void. 

Hodgson  &  Hodgson,  for  the  plaintiff  in  error. 

R.  P.  Kelley  and  W.  S.  Marlin,  for  the  defendants  in  error. 

**''  S]\IlTn,  J.  The  question  involved  in  this  suit  is  whether 
a  sale  of  real  estate  made  under  a  special  execution  issued  on 
a  judgment  in  foreclosure  after  the  death  of  the  plaintiff, 
without  a  revivor,  is  of  any  validity.  Many  authorities  have 
been  collected  by  counsel  on  both  sides.  In  determining  the 
law  applicable  to  the  case  we  think  it  unnecessary  to  go  be- 
yond the  precedents  established  by  this  court.  In  Halsey  t. 
Van  Vliet,  27  Kan.  474,  two  executions  were  issued  after  the 
death  of  a  defendant — the  first  one  within  four  months  there- 
after, and  the  second  twelve  months  later.  It  was  held  that 
the  executions  were  to  be  considered  absolute  nullities,  and 
that,  there  being  no  party  defendant  in  being  against  whom 
or  whose  property  the  process  could  run,  their  issuance  and 
return  did  not  have  the  effect  of  keeping  the  judgment  alive. 
In  Commissioners  etc.  v.  Lawrence,  29  Kan.  158,  pending  a  civil 
action  against  a  defendant,  and  prior  to  the  trial  thereof,  he 
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was  imprisoned  in  the  *^®  penitentiary  under  a  conviction  and 
sentence  for  felony  for  a  term  less  than  his  natural  life,  with- 
out the  appointment  of  a  trustee  to  manage  his  estate  or  de- 
fend the  action.  While  thus  coniined  a  judgment  was  obtained 
against  him.  His  civil  rights  were  at  the  time  suspended.  It 
was  held  that  the  judgment  was  a  nullity  and  might  be  revoked 
and  set  aside  by  proper  proceedings  had  before  the  court  Tender- 
ing the  same.  It  was  not  decided  in  this  case  whether  the  judg- 
ment against  the  convict  was  void  or  merely  voidable. 

In  Ballinger  v.  Eedhead,  1  Kan.  App.  434,  a  judgment  was 
rendered  in  favor  of  a  partnership  composed  of  two  persona. 
One  of  the  partners  died  and  execution  was  issued  on  the  judg- 
ment about  eight  months  thereafter  and  real  estate  sold  there- 
under. No  revivor  was  had.  It  was  held  that  no  execution 
could  legally  issue,  and  that  all  proceedings  had  after  the  death 
of  one  of  the  plaintiffs  in  the  judgment  were  void.  In  Halsey 
V.  Van  Vliet,  27  Kan.  474,  Mr.  Justice  Brewer,  in  rendering 
the  opinion,  quotes  from  Freeman  on  Executions,  section  35, 
as  follows:  "The  issuing  of  executions  against  sole  defendants, 
bearing  date  after  their  death,  has  also  given  rise  to  diverse 
decisions;  but  upon  this  point  the  authorities  are  much  more 
unevenly  divided  than  upon  that  arising  where  execution  has 
issued  after  the  death  of  a  sole  plaintiff.  Some  of  the  authori- 
ties deny  that  the  death  of  the  defendant  is  an  extinguishment 
of  the  power  to  issue  execution,  and  affirm  that  a  writ  there- 
after issued,  without  revivor  of  the  judgment,  though  voidable, 
is  not  void.  These  authorities,  while  sustainable  on  principle, 
are  borne  down  by  the  weight  of  opposing  authority.'* 

It  will  be  noticed  from  a  careful  reading  of  the  opinion  in 
the  case  quoted  from  that  Mr.  Justice  Brewer  did  not  disagree 
with  his  associates  in  holding  *^^  that  a  sale  under  a  writ  is- 
sued after  the  death  of  a  defendant  was  void  in  so  far  as  title 
was  affected  by  such  sale.  The  learned  justice  was  of  the  opin- 
ion that,  so  far  as  the  question  of  keeping  the  judgment  alive 
was  concerned,  such  executions  cannot  be  considered  nullities. 
He  said:  "The  majority  of  the  court,  however,  hold  with  the 
current  of  authority,  that  such  an  execution  is  an  absolute 
nullity;  that  under  it  a  sale  is  absolutely  void,  passing  no  title; 
that  it  can  be  challenged  in  any  collateral  way,  and  that  being 
an  absolute  nullity,  it  is  powerless,  not  only  for  upholding  a 
Bale,  but  also  for  keeping  alive  the  judgment  in  behalf  of  the 
plaintiff." 
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Upon  the  death  of  the  plaintiff  in  the  judgment  at  bar  it 
became  dormant.  No  distinction  is  made  under  our  statute  be- 
tween a  revivor  in  the  case  of  the  death  of  a  defendant  and  that 
of  a  plaintiff.  In  both  instances  a  revivor  is  necessary.  Sec- 
tions 438  and  439  of  chapter  95  of  the  General  Statutes  of 
1897  (Gen.  Stats.  1899,  sees.  4704,  4705)  read: 

"Sec.  438.  If  either  or  both  parties  die  after  judgment  and 
before  satisfaction  thereof,  their  representatives,  real  or  per- 
sonal, or  both,  as  the  case  may  require,  may  be  made  parties 
to  the  same  in  the  same  manner  as  is  prescribed  for  reviving  ac- 
tions before  judgment;  and  such  judgment  may  be  rendered 
and  execution  awarded  as  might  or  ought  to  be  given  or  awarded 
against  the  representatives  real  or  personal,  or  both,  of  such  de- 
ceased party. 

"Sec.  439.  If  a  judgment  become  dormant,  it  may  be  re- 
vived in  the  same  manner  as  is  prescribed  for  reviving  actions 
before  judgment.'* 

In  the  case  of  Green  v.  McMurtry,  20  Kan.  189,  194,  Mr. 
Justice  Valentine,  speaking  for  the  court,  said:  "In  some  cases, 
after  jurisdiction  has  been  obtained,  and  some  particular  pror 
ceeding  has  been  commenced  ^^^  before  the  death  of  either 
party,  such  particular  proceeding  may  be  carried  on  to  comple- 
tion after  the  death  of  one  or  both  of  the  parties,  the  whole 
thing  relating  back  to  the  time  of  the  commencement  of  the 
proceeding.  This  is  illustrated  by  a  sale  of  property  on  exe- 
cution after  the  death  of  one  of  the  parties,  where  the  prop- 
erty was  levied  on  under  such  execution  before  such  death. 
Also  in  some  cases  where  the  proceeding  is  a  mere  formal  mat- 
ter, like  the  rendering  of  a  judgment  after  death  on  a  verdict 
found  before  death,  the  proceeding  may  be  had  after  such  death. 
But  even  these  cases  have  their  exceptions  and  limitations." 

In  the  case  at  bar  there  was  no  plaintiff  in  being  at  the  time 
the  order  of  sale  was  issued,  levied  and  the  property  sold.  It 
is  the  policy  of  our  law,  evidenced  by  those  provisions  of  the 
statute  relating  to  revivor,  that  proceedings  in  court  should  be 
had  only  between  persons  in  esse,  and  that  executions  and  or- 
ders of  sale  should  be  issued  and  levied  in  case  of  the  death  of 
either  plaintiff  or  defendant  only  after  revivor. 

Counsel  for  plaintiff  in  error  have  not  convinced  us  that  there 
should  be  a  difference  in  effect  as  to  an  order  of  sale  issued 
after  the  death  of  the  plaintiff  as  distinguished  from  a  general 
execution.  In  the  case  of  Ashmore  v.  McDonnell,  16  Pac.  Eep. 
687,  decided  by  this  court  in  January,  1888,  but  not  reported. 
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a  decree  in  foreclosure  was  rendered  against  a  defendant.  Ash- 
more,  before  his  conviction  and  sentence  to  the  penitentiary 
for  life,  and  execution  issued  afterward.  'Clogston,  commis- 
sioner, speaking  for  the  court,  said  r^'The  judgment  was  rendered 
before  this  conviction,  but  no  execution  was  issued  thereon  un- 
til more  than  six  months  after  his  conviction  and  sentence. 
This  conviction  deprived  the  plaintiff  of  all  civil  rights,  and 
before  an  execution  could  be  issued  thereon,  this  judgment 
would  have  to  be  revived.  This  not  having  been  done,  the  exe- 
cution was  issued  upon  a  dormant  ***■  judgment,  and  was  of 
no  validit3^  The  execution  being  void,  all  proceedings  there- 
under must  necessarily  follow  the  execution,  and  the  purchaser 
took  nothing  by  reason  of  the  sale  and  conveyance  thereiinder.'*^ 

In  the  opinion  the  words  "execution"  and  "order  of  sale'^ 
are  used  interchangeably.  On  a  rehearing  of  this  case  (Ash- 
more  V.  McDonnell,  39  Kan.  669,  679,  Mr.  Chief  Justice  Hor- 
ton  rendering  the  opinion),  the  decision  was  modified  on  a  re- 
view of  the  facts.  The  rule  of  law  stated  by  the  commissioner, 
however,  was  not  doubted,  the  court  saying:  "If  the  action  of 
McDonnell  to  foreclose  his  mortgage  had  been  instituted  against 
Ashmore  alone,  or  if  a  general  judgment  had  been  rendered 
against  Ashmore  alone,  the  decision  of  this  court  heretofore 
rendered  would  be  correct":  See,  also,  Kansas  etc,  Ey.  Co.  v. 
Smith,  40  Kan.  193;  Cunkle  v.  Interstate  E.  E.  Co.,  54  Kan. 
194. 

A  defendant  whose  property  is  levied  upon  under  an  order 
of  sale  or  general  execution  ought  to  be  able  to  ascertain  from 
an  inspection  of  the  record  in  the  case  to  whom  pajnnent  of 
the  debt  may  be  made,  and  when  the  death  of  the  owner  of  the 
judgment  occurs,  all  proceedings  for  its  enforcement  ought  to 
be  held  in  abeyance  until  some  person  in  being  is  substituted 
with  whom  the  debtor  may  treat  regarding  the  satisfaction  of 
the  judgment. 

In  the  case  of  Kager  v.  Vickery,  61  Kan.  342,  post,  p.  318, 
immediately  following,  involving  the  validity  of  a  judgment  af- 
ter the  death  of  a  defendant,  Mr.  Chief  Justice  Doster,  speak- 
ing ior  the  court,  confirms  the  view  we  have  taken  of  the  ques- 
tion, and  has  cited  authorities  in  support  thereof  not  referred 
to  herein. 

The  proceedings  "onder  the  order  of  sale  being  void,  whether 
this  attack  upon  them  in  an  action  of  ejectment  was  direct  or 
collateral  bci  omes  immaterial.  The  judgment  of  the  court  be- 
low will  be  affirmed. 
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EXECUTION— DEATH  OF  PARTY.— A  sale  under  an  execution 
issued  after  the  death  of  the  defendant,  without  a  revival  of  the 
Judgment,  is  not  void,  but  only  voidable:  Shelton  v.  Hamilton,  23 
Miss.  496,  57  Am.  Dec.  149;  Elliott  v.  Knott,  14  Md.  121,  74  Am. 
Dec.  519.  See,  further,  Blanks  v.  Rector,  24  Arli.  496,  88  Am,  Dec 
780;  Boyle  v.  Maroney,  73  Iowa,  70,  5  Am.  St.  Rep.  057. 


KAGER  V.  VICKEBY. 

[61  Kansas,  342.] 

JUDGMENTS  AGAINST  DEAD  PERSONS— COLLATERAL 
ATTACK.— A  judgment  against  a  deceased  defendant  theretofore 
duly  served  with  process, is  void,  and  both  such  judgment  and  a 
sale  under  execution  in  satisfaction  thereof  may  be  collaterally  at- 

taelced. 

C.  L.  Brown,  for  the  plaintiffs  in  error. 

C.  T.  Atkinson,  J.  E.  Torrence,  Madden  &  Bnckman,  Jack- 
eon  &  Love,  and  Pollock  &  Laiferty,  for  the  defendants  in  error. 

»*2  DOSTEE,  C.  J.  This  was  an  action  in  ejectment  for 
partition,  and  for  the  rents  and  profits  of  the  land.  Eustace 
B.  Kager  was  at  one  time  the  owner  of  the  tract  in  dispute.  He 
and  his  wife,  Ada  L.  Kager,  executed  a  mortgage  on  the  land 
to  secure  the  payment  of  money.  They  made  default  in  the  pay- 
ment of  the  debt,  and  on  the  ninth  day  of  September,  1878, 
suit  to  foreclose  the  mortgage  was  brought  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas.  On  the 
tv.  enty-third  day  of  September,  1878,  they  were  both  duly 
served  with  a  subpoena  in  chancery  issued  in  the  case.  On 
January  8,  1879,  the  defendant  Eustace  B.  Kager  died  intestate, 
leaving  surviving  him  his  wife,  Ada,  and  two  minor  children. 
These  two  children  were  the  plaintiffs  in  the  action  of  eject- 
ment in  the  *^^  court  below  and  are  the  plaintiffs  in  error  in 
this  court.  On  July  15,  1879,  final  decree  was  rendered  and 
entered  in  the  foreclosure  action  against*  the  defendants,  Eustace 
B.  and  Ada  L.  Kager.  This  decree  adjudged  the  amount  due 
on  the  mortgage  indebtedness  and  directed  a  sale  of  the  land 
to  be  made  to  satisfy  it. 

The  sale  was  made  on  the  23d  of  February,  1880,  and  on 
the  fifth  day  of  April,  1880,  the  sale  was  confirmed  and 
&  deed  executed  to  the  purchaser,  one  J.  B.  Watkins.  By 
mesne  conveyances  the  title  of  Watkins  haa  been  transferred 
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to  Ira  M.  Vickery,  the  defendant  in  the  ejectment  suit  and  the 
defendant  in  error  here.  B.  N.  Kager  and  Ada  Kager,  the 
children  and  heirs  of  Eustace  B.  Kager,  having  arrived  at  ma- 
jority, instituted  an  action  for  the  partition  of  the  land  and 
to  recover  an  undivided  one-half  of  it,  and  for  the  rents  and 
profits  of  such  portion,  on  the  theory  that  their  ancestor  hav- 
ing died  before  the  rendition  of  the  decree  of  foreclosure  such 
decree  was  a  nullity,  and  could  not  be  made  the  basis  of  the 
sale  that  was  had  and  the  deed  that  was  executed.  It  is  to  be 
assumed  that  the  decree  was  procured  by  complainant's  coun- 
sel and  rendered  by  the  court  in  ignorance  of  the  previous  death 
of  the  defendant  Eustace  B.  Kager. 

Upon  the  above-recited  state  of  fact  these  questions  arise: 
Were  the  foreclosure  decree  rendered  by  the  circuit  court  on  the 
fifteenth  day  of  July,  1879,  and  the  succeeding  sale  and  deed 
void  as  to  the  plaintiffs  in  error,  and  subject  to  the  collateral 
attack  made  on  it,  by  reason  of  the  death  of  Eustace  B.  Kager 
on  the  eighth  day  of  January,  1879,  after  the  bringing  of  suit 
and  service  of  process  upon  him?  or.  Did  his  death  render  the 
proceedings  had  thereafter  voidable  only  and  not  subject  to 
collateral  attack?  The  court  below  ruled  that  the  decree  and 
other  proceedings  were  ^^=*  not  void,  but  were  voidable  only, 
and,  therefore,  could  not  be  collaterally  attacked.  T'rom  this 
ruling  the  plaintiffs  below  have  prosecuted  error  to  this  court. 
In  our  judgment  the  contention  of  the  plaintiffs  in  error  is 
sound  and  must  prevail.  The  foreclosure  decree  and  subse- 
quent proceedings  were  void  and  constituted  no  basis  for  a 
claim  of  title.  Upon  the  precise  question  involved,  counsel  for 
plaintiffs  in  error  has  not  carried  his  investigation  of  the  au- 
thorities along  the  entire  line  of  decisions  applicable  thereto, 
and  because  thereof  we  have  been  compelled  to  make  such  in- 
dependent research  as  the  multiplicity  of  our  labors  would  al- 
low, and  in  consequence  have  rested  our  judgment  largely  upon 
what  appears  to  be  the  reason  and  principle  of  the  question  and 
less  upon  the  authority  of  adjudged  eases.  We  are  free  to  confess 
that  the  position  of  the  defendants  in  error  is  supported  by  the 
greater  weight  of  authorities  numerically  considered.  In  the 
Encyclopedia  of  Pleading  and  Practice,  volume  11,  page  843, 
it  is  said:  "As  to  the  validity  of  a  judgment  rendered  for  or 
against  a  party  after  his  death  the  authorities  seem  to  be  hope- 
lessly irreconcilable.  Thus,  according  to  numerous  decisions, 
such  judgments  are  utterly  void  and  may  be  collaterally  at- 
tacked.    The  decided  weight  of  authority,  however,  seems  to 
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be  that  if  a  court  of  general  jurisdiction,  or  a  court  which  ha» 
acquired  full  jurisdiction  over  the  cause  and  over  the  parties, 
renders  a  judgment  for  or  against  a  party  after  his  death,  the 
judgment  is  not  for  that  reason  void.  Such  a  judgment,  while 
erroneous  and  voidable  when  properly  assailed  in  a  direct  pro- 
ceeding for  that  purpose,  is  valid  until  reversed  by  some  ap- 
propriate proceeding,  and  may  not  be  collaterally  attacked." 

In  Freeman  on  Judgments,  fourth  edition,  volume  1,  sec- 
tion 153,  it  is  said:  "The  decisions  respecting  the  effect  of 
judgments  *"**  for  or  against  persons  who  were  not  living  at 
the  time  of  their  rendition  are  conflicting  and  unreasonable. 
Some  of  them  apparently  affirm  that  a  judgment  so  rendered 
is  Void  under  all  circumstances,  and  others  that  it  is  valid  un- 
der all  circumstances,  because  its  rendition  implies  that  the 
parties  for  and  against  whom  it  was  given  were  then  living, 
and  that  to  show  that  either  was  then  dead  is  to  dispute  the 
verity  of  the  record,  and,  therefore,  not  permissible." 

In  Black  on  Judgments,  volume  1,  section  200,  it  is  said: 
"The  great  preponderance  of  authority  is  to  the  effect  that, 
where  the  court  has  acquired  jurisdiction  of  the  subject  mat- 
ter and  the  persons,  during  the  lifetime  of  a  party,  a  judg- 
ment rendered  against  him  after  his  death  is,  although  errone- 
ous and  liable  to  be  set  aside,  not  void  nor  open  to  collateral 
attack." 

However,  in  the  preceding  section  (199)  the  author  says:  "At 
the  common  law  an  action  was  abated  by  the  death  of  a  sole 
plaintiff  or  defendant.  And  in  some  of  the  states  the  doctrine 
appears  to  be  irrevocably  settled  that  a  judgment  against  a 
person  who  was  dead  at  the  time  of  its  rendition  is  absolutely 
null  and  void." 

In  Life  Assn.  of  America  v.  Fassett,  103  111.  315,  the  court 
says:  "Much  of  the  confusion  and  uncertainty  which  prevail 
in  the  authorities  on  this  subject  is  attributable,  doubtless,  to 
the  fact  that  courts,  in  jurisdictions  where  the  common-law 
system  obtains,  in  attempting  to  follow  the  adjudications  of 
other  courts,  have  failed  to  distinguish  the  cases  resting  on 
purely  common-law  grounds  from  those  resting,  in  whole  or  in 
part,  upon  statutes  modifying  the  common  .law.  A  careful 
examination  of  the  authorities  clearly  shows  that  a  judgment 
by  the  common  law,  in  the  absence  of  any  statutory  provisions 
on  the  subject,  against  a  dead  ^***  person,  either  natural  or 
artificial,  is  absolutely  void,  and  the  fact  that  service  may  have 
been  obtained,  or  the  suit  commenced,  before  the  death  of  the 


Jan.  1900.]  Eager  v.  Vickeby.  321 

party,  makes  no  difference  in  this  respect;  and  this  was  un- 
questionably the  rule  from  the  earliest  period  of  the  common 
law  down  to  the  seventeenth  year  of  the  feign  of  Charles  IT, 
when  the  British  parliament  passed  the  first  act  somewhat 
modifying  the  common  law  on  the  subject:  Randel's  Case,  2 
Mod.  308;  1  Salk.  8;  2  Sand.  72,  note  m.  The  rule  of  the 
civil  law  was  the  same:  7  Robinson's  New  Practice,  157. 

"By  statute  (17  Charles  II,  c.  8,  sec.  1)  it  was  enacted,  in 
substance,  that  the  death  of  neither  plaintiff  nor  defendant,  be- 
tween verdict  and  judgment,  should  be  assigned  for  error,  pro- 
vided the  judgment  should  be  entered  up  within  two  terms 
after  such  verdict.  The  courts  of  Westminster,  in  giving  a 
construction  to  this  act,  held  that  where  a  party — and  there 
was  no  difference  between  plaintiff  and  defendant  in  this  re- 
spect— died  in  term  time,  though  before  verdict,  the  cause 
might  nevertheless  proceed  to  trial  and  judgment,  upon  the 
theory  the  entire  term  was  in  contemplation  but  one  day:  2 
Sand.  72,  note  m.  The  judgments  in  these  cases  were  entered 
in  precisely  the  same  manner  as  if  the  death  of  the  party  had 
not  occurred,  and  the  statute  applied  as  well  where  the  right 
of  action  did  not  survive  to  or  against  the  legal  representatives 
of  the  deceased  party,  as  where  it  did:  2  Sand.  72,  note  m. 

"The  next  legislation  on  the  subject  was  the  statute  of  8 
&  9  William  III.  Section  6  of  chapter  11  of  that  act  pro- 
vided, in  substance,  that  in  all  actions  to  be  commenced  in  any 
court  of  record,  if  the  plaintiff  or  defendant  should  happen  to 
die  after  interlocutory  and  before  final  judgment,  the  action 
should  not  by  reason  thereof  abate,  if  such  action  could  be 
originally  prosecuted  or  maintained  by  or  against  the  executors 
or  administrators  of  the  party  dying;  but  the  plaintiff  in  such 
case,  or,  in  the  event  of  his  death  after  such  interlocutory  judg- 
ment, his  executors  or  administrators,  might  have  a  scire  facias 
against  the  defendant,  or,  if  he  should  die  after  such  interlocu- 
tory judgment,  then  against  his  executors  or  administrators,  to 
show  ^^"^  cause  why  damages  should  not  be  assessed  or  recov- 
ered in  such  action,  etc.  It  will  be  perceived  that  this  act  is 
in  some  of  its  main  features  much  like  our  own  statute  on  this 
subject,  and  is  doubtless  the  original  from  which  our  own  waa 
modeled,  though  ours  is  unquestionably  a  great  improvement 
on  the  English  model.  This  act,  it  will  be  further  observed, 
extends  only  to  cases  where  the  death  of  either  party  occurs 
after  an  interlocutory  judgment, 
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"This  brief  reference  to  the  earlier  decisions  founded  on  the 
common  law  and  subsequent  legislation  on  the  subject  clearly 
shows  that  the  idea*  that  a  judgment  against  a  dead  person, is 
voidable  only  had  its  origin  in  the  construction  given  to  the 
act  of  17  Charles  II,  above  mentioned,  and  any  extension  of 
the  doctrine  to  cases  not  falling  within  that  act,  or  other  acts 
of  a  similar  character,  would,  on  principle,  be  a  clear  misappli- 
cation of  it.  It  is  also  to  be  observed  that  these  statutes,  hav- 
ing both  been  passed  since  the  fourth  year  of  the  reign  of 
James  I,  are  not  of  any  binding  force  in  this  country,  and  it 
is  clear  the  decisions  of  the  English  courts  construing  them 
are  likewise,  on  principle,  of  no  authority  here,  and  so  far  as 
they  have  been  acted  upon  by  the  courts  of  this  country  in  de- 
ducing the  common  law  as  to  the  effect  of  a  judgment  for  or 
against  a  dead  person,  they  have  led,  as  already  remarked,  to 
much  misapprehension  and  confusion  on  the  subject.  Such  a 
judgment,  when  tested  by  the  common  law  alone,  as  we  have 
already  seen,  is  absolutely  void.'* 

It  is  proper,  however,  to  say  that  in  the  subsequent  case  of 
Claflin  V.  Dunne,  129  111.  241, 16  Am.  St.  Eep.  263,  the  supreme 
court  of  that  state  repudiated  the  quotation  we  have  made  from 
Life  Assn.  v.  Fassett,  102  111.  315,  as  being  a  dictum.  There- 
fore, we  have  not  made  the  quotation  as  expressive  of  the  rule 
of  authority  in  Illinois,  but  as  the  pertinent  and  deliberate  dec- 
laration of  eminent  judges  on  the  abstract  que'stion  of  law,  and 
also  historically  on  the  origin  and  progress  of  the  innovation 
in  the  common  law  made  by  the  cases  holding  to  a  ***  con- 
trary doctrine.  In  the  view  of  Mr.  Black,  and  also  in  the  view 
of  the  supreme  court  of  Illinois  as  first  expressed,  it  would  ap- 
pear that  at  common  law  a  judgment  against  a  dead  man  was 
a  nullity.  We  have  not  been  able  to  examine  many  of  the 
numerous  decisions  which  appear  to  hold  to  the  contrary.  It 
is  altogether  likely  that  the  reasons  for  the  complete  reversal 
which  they  have  made  of  the  common  law  upon  the  subject 
have  been,  in  many  instances,  influenced  by  statutory  provi- 
sions. Some  of  the  cases  we  have  read  appear  to  have  been  so 
influenced.  To  hold  that  a  valid  judgment  can  be  rendered 
against  a  dead  man — that  is,  a  judgment  which  can  be  made 
the  basis  for  an  assertion  of  title  adverse  to  his  heirs  or  legal 
representatives — would  seem  to  be  a  holding  requiring  the  sanc- 
tion of  a  statute  more  or  less  explicit  in  its  terms.  There  is 
no  statute  in  this  state  which  in  terms  or  by  implication  sanc- 
tions the  rendition  of  a  judgment  against  one  deceased.     The 
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Civil  Code,  section  40  (Gen.  Stats.  1897,  c.  102,  sec.  40;  Gen. 
Stats.  1899,  sec.  4284),  reads  as  follows:  "An  action  does  not 
abate  by  the  death  or  other  disability  of  a  party,  or  by  the  trans- 
fer of  any  interest  therein,  during  its  pendency,  if  the  cause  of 
action  survive  or  continue.  In  case  of  the  death  or  other  dis- 
ability of  a  party,  the  court  may  allow  the  action  to  continue 
by  or  against  his  representative  or  successor  in  interest." 

This  statute,  however,  is  no  authority  for  the  rendition  of 
a  Judgment  against  a  dead  man.     It  simply  provides  that  in 
the  case  of  a  cause  of  action  which  may  survive  to  the  party 
plaintiff  or  against  the  party  defendant,  the  death  of  either  of 
such  parties  shall  not  abate  the  action;  that  is,  the  action  shall 
not  be  stricken  from  the  docket.     The  proceedings  so  far  con- 
ducted shall  not  go  for  naught,  but  may  be  continued  **•*  in 
the  name  of  or  against  properly  substituted  plaintiffs  or  de- 
fendants.    The  statute  means  that  the  progress   of   a  case, 
though  arrested  at  the  point  at  which  death  intervenes,  never- 
theless thenceforward  may  be  conducted  by  those  upon  whom 
the  right  of  action  devolves,  or  against  those  upon  whom  the 
liability  descends.     This  statute,  however,  does  not  assume  to 
validate  proceedings  conducted  in  the  name  of  or  against  de- 
ceased persons.     It  simply  provides  that  if  parties  die  the  pro- 
ceedings begun  may  be  thereafter  conducted  in  the  name  of  or 
against  their  successors  in  interest.     The  common  law  has  been 
nowise  changed,  therefore,  by  statute  in  this  state.     The  com- 
mon law,  as  we  believe,  gave  no  sanction  whatever  to  judgments 
against  dead  persons,  even  though  such  persons  had  been  in 
their  lifetime  subject  to  the  jurisdiction  of  the  court  by  com- 
plaint duly  filed  and  process  duly  served.     As  remarked  by  the 
supreme  court  of  Mississippi,  in  Gerault  v.  Anderson,  Walk.  30, 
12  Am.  Dec.  521:  "To  say  that  the  court  had  jurisdiction  over 
the  dead  would  contradict  every  principle  of  law  and  rule  of 
proceeding.     Why,  in  chancery,  on  the  death  of  a  party  and 
the  transmission  of  his  interests  to  another,  is  a  bill  of  review 
required?     Why  is  a  suit  said  to  abate  on  the  death  of  either 
party?     The  answer  is;  that  on  the  death  of  the  party  his  in- 
terest ceases,  and  the  jurisdiction  of  the  court  ceases  also.     In 
courts  of  justice  there  must  be  actor,  reus,  and  judex,  before 
the  court  can  act  effectually  to  bind  the  parties." 

Nor  do  the  statutory  provisions  for  the  revivor  of  judgments 

•    bear  upon  the  question.     By  statute  judgments  may  be  revived, 

but  that  means  that  judgments  which  have  been  rendered 

against  living  persons  may  be  revived  after  the  death  of  such 
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persons,  not  that  judgments  rendered  against  dead  persons  as 
though  ****  they  were  living  may  be  revived.  As  remarked  by 
the  supreme  court  of  Tennessee,  in  Carter  v.  Carriger,  3  Yerg. 
411,  24  Am.  Dec.  585:  "The  object  of  all  law  is  the  living  man, 
not  the  dead  body.  The  defendants  in  error's  case  is  not  helped 
by  a  scire  facias;  its  object  is  to  enforce  against  the  adminis- 
trators a  lien  previously  established  against  and  fixed  upon  their 
intestate.  When  there  is  no  such  lien,  the  scire  facias  is  pow- 
erless; its  action  is  not  original,  but  consecutive  and  succes- 
sive— wholly  dependent  upon  the  liability  created  against  the 
living  man.  Without  this  foundation  the  scire  facias  against 
the  administrator  is  only  an  inoperative  and  empty  form,  with- 
out substance  and  without  effect.'* 

The  principle  of  the  question  for  decision  has  been  already 
considered  by  this  court  in  Halsey  v.  Van  Vliet,  27  Kan.  474. 
The  facts  of  that  case  were  that  a  judgment  for  money  was  re- 
covered against  a  defendant  who  subsequently  to  its  rendition 
died  intestate.  Before  a  revivor  of  the  judgment  was  had  an 
execution  was  issued.  After  revivor,  and  less  than  five  years 
therefrom,  another  execution  was  issued.  This  execution,  how- 
ever, was  not  issued  within  five  years  from  the  date  of  the  judg- 
ment, nor  within  five  years  from  the  date  of  the  preceding  ex- 
ecution. The  validity  of  a  sale  of  land  made  upon  the  execution 
last  issued  was  drawn  in  controversy.  It  was  held  by  a  major- 
ity of  the  court  that  the  first  execution  having  been  issued  af- 
ter the  death  of  the  judgment  debtor  and  before  the  revivor, 
and  while  there  was  no  defendant  in  being  against  whom  or 
against  whose  property  the  process  could  run,  such  execution 
was  null  and  void,  and  its  issuance  could  not  have  the  effect  to 
keep  the  judgment  from  becoming  dormant  intermediate  the 
death  of  the  debtor  and  the  issuance  of  the  execution  on  the 
*^*  revived  judgment.  The  reason  for  the  decision,  of  course, 
was  that  judicial  proceedings  against  a  dead  man  or  against 
his  property  are  nullities.  If  the  issuance  of  an  execution 
against  the  property  of  a  deceased  debtor  on  a  judgment  ren- 
dered against  him  in  his  lifetime  is  a  nullity,  a  fortiori  would 
a  judgment  rendered  against  a  dead  man  be  a  nullity. 

In  the  case  of  County  of  Rice  v.  Lawrence,  29  Kan.  158,  a 
judgment  against  a  convict  in  a  case  commenced  against  him 
before  conviction  was  vacated  upon  direct  proceedings  instituted 
for  the  purpose.  It  was  unnecessary  in  that  case  to  determine 
whether  the  judgment  was  void  in  the  sense  of  being  subject 
to  collateral  attack,  but  it  was  characterized  as  a  "nullity,"  and 
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the  trend  of  the  opinion  by  Mr.  Chief  Justice  Horton  seem- 
ingly carried  to  the  point  of  its  utter  invalidity  upon  collateral 
attack. 

Upon  reason,  and  upon  the  authority  of  many  adjudged 
cases,  we  are  constrained  to  hold  that  the  judgment  of  the 
court  below  was  erroneous  and  should  be  reversed.  Such  re- 
versal is  therefore  ordered,  with  directions  to  proceed  in  accord- 
ance with  this  opinion. 


JUDGMENT— DEATH  OF  PARTY.-- Where  a  court  has  obtained 
Jurisdiction  of  the  parties,  and  the  subject  matter  during  their  life- 
time, a  judgment  rendered  for  or  against  one  of  them  after  his 
death,  though  erroneous  and  liable  to  be  set  aside  on  direct  pro- 
ceedings, is  not  void  nor  subject  to  collateral  attaclJ:  See  the  mono- 
graphic notes  to  Watt  v.  Brooliover,  29  Am.  St  Rep.  816-819;  Fur- 
man  V.  Furman,  60  Am.  St  Rep.  655,  656. 


RAIN  V.  YOUNG. 

[61  Kansas,  428.] 

JUDICIAL  SALE&-DORMANT  JUDGMENT-ALIAS  EXE- 
CUTION.— Failure  to  revive  a  judgment  after  execution  has  been 
levied  on  the  property  of  the  judgment  debtor,  an  appraisement 
made,  and  the  property  advertised  for  sale  in  his  lifetime  does  not 
render  void  a  sale  made  under  an  alias  execution  Issued  after  his 
death.  Such  sale  is  valid,  and  the  alias  execution  performs  the 
office  of  a  writ  of  venditioni  exponas  at  common  law. 

Quinton  &  Quinton,  for  the  plaintiff  in  error. 

Waters  &  Waters,  for  the  defendant  in  error. 

■**•  SMITH,  J.  The  question  to  be  determined  is,  whether 
a  failure  to  revive  the  judgment  against  J.  N.  Young  after  an 
execution  had  been  levied  on  his  property,  and  appraisement 
made,  and  the  land  advertised  for  sale,  in  his  lifetime,  ren- 
dered void  a  sale  made  under  another  execution  issued  after 
his  death.  The  validity  of  such  sale  must  be  upheld.  Section 
^0  454  of  chapter  95  of  the  General  Statutes  of  1897  (Gen. 
Stats.  1899,  sec.  4709)  reads:  "All  real  estate  not  bound  by  the 
lien  of  the  judgment,  as  well  as  goods  and  chattels  of  the  debtor, 
shall  be  bound  from  the  time  they  shall  be  seized  in  execu- 
tion." Section  468  of  the  same  chapter  provides  (Gen.  Stats. 
1899,  sec.  4724):  "If  lands  or  tenements  levied  on  as  aforesaid 
are  not  sold  upon  one  execution,  other  executions  may  be  is- 
sued to  sell  the  property  so  levied  upon." 
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The  lien  of  the  execution,  of  date  July  20,  1880,  levied  on 
the  real  estate  in  the  lifetime  of  Young,  the  judgment  debtor, 
was  not  devested  by  the  injunction  proceedings  or  by  his  death. 
The  land  was  "seized  in  execution"  and  was  bound  for  the  pay- 
ment of  the  amount  of  the  judgment  from  that  time.  At  the 
date  of  the  levy  Young  was  living.  If  Young  had  not  died, 
and  all  proceedings  after  the  levy,  appraisement,  and  adver- 
tise raent  for  sale  had  been  stayed,  as  they  were,  by  the  in- 
junction suit,  an  alias  execution  issued  after  the  impediment 
to  the  sale  interposed  by  the  injunction  had  been  removed 
would  authorize  the  sheriff  to  proceed  and  complete  the  work 
begun,  commencing  at  the  place  where  it  was  interrupted.  Xo 
new  appraisement  was  necessary:  Capital  Bank  v.  Huntoon,  35 
Kan.  577. 

An  execution  issued  in  the  lifetime  of  a  judgment  debtor 
and  a  levy  made  thereunder,  being  an  entire  thing,  cannot  be 
superseded  after  proceedings  thereunder  have  been  begun  in 
obedience  to  the  command  of  the  writ.  The  last  execution,  un- 
der which  the  property  was  sold,  is,  by  the  provisions  of  our 
statute,  to  be  given  the  same  effect  as  a  common-law  writ  of 
venditioni  exponas,  which  was  a  process  in  continuation  and 
completion  of  a  previous  execution  by  which  the  property  had 
been  appropriated  and  .placed  in  the  *^^  custody  of  the  law. 
"It  is  not  a  separate,  independent,  much  less  an  original,  pro- 
ceeding, the  offspring  or  result  of  a  distinct  and  further  ad- 
judication": Taylor  v.  Doe,  13  How.  287,  293.  The  case  cited 
is  a  pertinent  authority.  A  writ  of  fieri  facias  was  issued  on 
a  judgment,  returnable  in  June,  1841.  April  16,  1841,  it  was 
levied  on  the  land  of  Crane.  Two-thirds  the  value  of  the  prop- 
erty not  being  bid,  the  writ  was  returned.  February  20,  1842, 
€rane  died.  May  30,  1842,  a  writ  of  venditioni  exponas  was 
issued  commanding  the  sheriff  to  sell  the  land,  which  he  did. 
It  was  held  that  the  death  of  the  judgment  debtor  did  not  ren- 
der the  sale  void.  To  the  same  effect,  see  Holman  v,  Holman, 
66  Barb.  215;  Doe  v.  Heath,  7  Blackf.  154;  Barber  v.  Peay, 
31  Ark.  392. 

In  Bigelow  v.  Eenker,  25  Ohio  St.  542,  real  estate  was  levied 
on  in  the  lifetime  of  the  judgment  debtor  and  sold  after  his 
death  without  first  making  his  representatives  parties  to  the 
judgment.  The  court  said:  "The  lands  in  controversy  had  been 
duly  taken  in  execution  and  appraised  as  the  property  of  Perry, 
the  judgment  debtor,  in  his  lifetime,  but  were  sold  under  a  ven- 
ditioni exponas  issued  after  his  death Execution  waa 
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pending.  The  venditioni  exponas  was  the  mere  complement 
of  the  fieri  facias.  Together  they  completed  the  process  of  exe- 
cution. The  heir,  succeeded  to  an  estate  in  the  custody  of  the 
law,  and  took  it  subject  to  the  process  of  execution  already  in. 
operation." 

The  last  execution,  under  which  the  sale  was  made,  related 
in  its  operation  back  to  the  levy  under  the  prior  one.  It  recited 
that  a  former  execution  had  been  levied  on  the  land  and  the 
property  advertised  for  sale,  and  that  further  proceedings  there- 
under had  '*^*  been  enjoined,  and  its  directions  were  confined 
to  an  order  to  sell  under  the  levy  theretofore  made.  The  pur- 
pose was  to  complete  the  proceedings  begun  under  the  former 
writ.  It  followed  the  form  of  a  writ  of  venditioni  exponas  at 
common  law,  the  nature  of  which  is  thus  defined:  "The  vendi- 
tioni exponas  is  sometimes  spoken  of  as  a  branch  of  the  writ 
of  fieri  facias.  It  is  issued  when  an  original,  alias  or  pluries 
writ  of  fieri  facias  is  returned  with  an  indorsement,  showing 
that  the  officer  has  levied  on  property  and  has  the  same  in  his 

hands  unsold This  writ  is,  therefore,  properly  defined 

as  the  writ  which  compels  an  officer  to  proceed  ^vith  the  sale 
of  property  levied  upon  under  a  fieri  facias'^:  Freeman  on  Exe- 
cutions, 2d  ed.,  sec.  57. 

In  Eit'chie  v.  Higginbotham,  26  Kan.  645,  an  execution  was 
levied  and  returned.  An  alias  was  then  issued  in  the  usual 
form,  making  no  reference  to  the  prior  execution,  in  which 
the  sheriff  was  commanded  to  levy  the  same,  etc.  It  was  held 
that  while  the  alias  writ  was  not  in  the  form  of  a  venditioni 
exponas,  it  performed  the  same  office,  and  a  legal  sale  could  be 
made  under  it.  In  Green  v.  McMurtry,  20  Kan.  189,  the  right 
to  proceed  in  the  manner  adopted  in  the  case  at  bar  is  rec- 
ognized. The  sheriff's  deed  conveyed  all  the  title  of  the  exe» 
cution  debtor. 

The  judgment  of  the  district  court  will  be  reversed  and  a  new- 
trial  ordered. 


AN  ALIAS  EXECUTION  Issued  after  the  death  of  the  defendant 
Is  regular,  where  the  original  was  issufed  during  the  lifetime  of  the 
defendant,  and  the  alias  issues  during  the  term  in  which  the  origi- 
nal was  returned;  Collingsworth  v.  Horn,  4  Stew.  &  P.  237,  24  Am. 
Dec.  75a. 
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ATCHISON,  TOPEKA   &   SANTA   FB   RAILWAY   COM- 
PANY V.  CAMPBELL.- 
[61  Kansas,  439.] 

CONSTITUTIONAL  LAW— RAILROADS— PREB  TRANS- 
PORTATION TO  SHIPPERS.— A  statute  requiring  railroad  com- 
panies to  furnish  free  transportation  to  sliippers  of  livestock  in  cer- 
tain cases  without  any  obligation  on  the  part  of  the  shipper  to  pay 
or  perform  anything  as  an  equivalent  for  his  transportation  is  un- 
constitutional and  void,  as  a  deprivation  of  property  without  due 
process  of  law,  and  a  denial  of  the  equal  protection  of  the  laws. 

A.  A.  Hurd,  W.  Littlefield,  and  0.  J.  Wood,  for  the  plain- 
tiff in  error. 

Sankey  &  CampLell,  for  the  defendant  in  error. 

'*^  DOSTEE,  C.  J.  This  was  an  action  brought  by  the  de- 
fendant in  error,  as  plaintiff,  against  the  plaintiff  "****  in  error, 
as  defendant,  to  recover  an  amount  of  money  paid  as  passenger 
fare  on  the  line  of  the  road  of  plaintiff  in  error  from  Kansas 
City,  Kansas,  to  Attica,  Kansas.  The  defendant  in  error 
shipped  a  carload  of  livestock  from  the  latter  place  to  the 
former.  On  the  going  trip  he  rode  free  on  a  stock-shipper's 
contract  issued  to  him  by  the  railroad  company's  agent  at  the 
fihipping  point.  On  the  return  trip  he  demanded  to  be  car- 
ried free,  in  accordance  with  the  provisions  of  chapter  167  of 
the  Laws  of  1897:  Gen.  Stats.,  c.  70,  sees.  67-79;  Gen.  Stats. 
1899,  sees.  5763-5765.'  This  demand  was  refused,  and  to  avoid 
ejection  from  the  train  he  paid  the  required  fare.  He  then 
brought  an  action  to  recover  the  amount  paid,  together  with  an 
attorney's  fee  for  the  prosecution  of  the  suit.  Judgment  was 
rendered  in  his  favor,  first  by  a  justice  of  the  peace,  next  by  the 
district  court,  and  lastly  by  the  court  of  appeals:  Atchison  etc. 
Ry.  Oo.  V.  Campbell,  8  Kan.  App.  661.  The  railway  com- 
pany has  prosecuted  error  to  this  court. 

The  sole  question  involved  in  the  case  is  the  constitution- 
ality of  the  legislative  enactment  under  which  the  demand  for 
free  transportation  was  piade.  The  title  of  the  act  and  its 
first  two  sections,  the  only  ones  material  to  quote,  read  as  fol- 
lows: 

"An  act  to  amend  chapter  195  of  the  Laws  of  1895,  being  an  act 
entitled  *An  act  to  require  railroad  companies  to  furnish 
free  transportation  to  shippers  of  stock  in  certain  cases, 
and  providing  a  remedy  in  case  of  failure  or  refusal  on  the 
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part  of  the  railroad  company  to  comply  with  the  provisions 
of  this  act.'  To  provide  a  penalty  for  the  violations  of 
the  provisions  of  this  act,  and  repealing  all  acts  and  parts 
of  acts  in  conflict  herewith. 
"Section  1.  That  section  1  of  chapter  195  of  the  Laws  of 
1895  be  amended  so  as  to  read  as  follows:  Section  1.  Whenever 
any  railroad  company,  or  corporation,  doing  business  within 
the  limits  of  this  state  shall  receive  and  ship  any  livestock  by 
the  carload,  said  company,  in  consideration  of  the  usual  price 
paid  '*^^  for  the  shipment  of  said  car,  shall  pass  the  shipper  or 
his  employe  to  and  from  the  point  designated  in  the  contract 
or  bill  of  lading,  without  further  expense  to  the  shipper  in  the 
way  of  fare;  provided,  however,  that  in  all  cases  where  a  shipper 
ships  more  than  one  carload  of  stock  at  the  same  time  the  said 
railroad  company  shall  be  and  is  hereby  required  to  pass  free, 
as  aforesaid,  only  one  additional  person,  shipper,  or  employe, 
for  every  three  carloads  shipped  in  addition  to  the  first  carload. 
"Sec.  2.  That  section  2  of  said  chapter  195  of  the  Laws  of 
1895  is  hereby  amended  so  as  to  read:  Sec.  2.  Every  railroad 
company,  or  corporation  failing  or  refusing  to  comply  with  the 
provisions  of  section  1  of  this  act  shall  be  liable  in  damages  to 
the  shipper,  for  the  amount  of  damages  sustained  by  reason  of 
such  failure  or  refusal  on  the  part  of  the  railroad  company,  to 
be  recovered  before  any  court  of  competent  jurisdiction,  and 
any  judgment  recovered  on  any  such  action  shall  be  made  to 
cover  reasonable  attorney's  fees  for  plaintiff's  attorney." 

The  above  act  is  assailed  upon  the  ground  of  its  repugnancy 
to  that  portion  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  which  reads:  "Nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  Speaking  for  myself,  I  am  of  the 
opinion  that  a  strained  and  artificial  construction  has  been  of- 
ten placed  upon  this  constitutional  provision,  especially  by  the 
federal  courts,  for  the  purpose  of  bringing  within  its  prohibitive 
terms  much  wholesome  state  legislation.  For  instance,  I  do 
not  believe  that  the  word  "person"  used  in  the  clause  above 
quoted  was  designed  to  include  corporations,  nor  that  it  can 
in  reason  bear  that  signification  when  read  in  connection  with 
the  preceding  clauses  of  the  section  and  interpreted  in  the  his- 
toric light  of  the  '*'*^  origin  and  purpose  of  the  amendment. 
However,  the  federal  courts,  the  authoritative  expositors  of  the 
federal  constitution,  departing  from  the  view  first  taken  by 
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them,  have  teen  for  many  years  holding  that  a  corporation  was 
a  "person"  within  the  meaning  of  the  provision  above  quoted. 
Those  decisions  are,  of  course,  binding  upon  the  state  courts. 
Being,  therefcJre,  under  the  compulsion  of  the  now  settled  rule 
of  interpretation,  I  agree  with  my  associates  that  the  above- 
quoted  enactment  cannot  be  upheld.  It  operates  as  a  depriva- 
tion of  property  without  due  process  of  law,  and  is  a  denial  of 
the  equal  protection  of  the  laws. 

The  property  of  a  railroad  company  consists  not  alone  in 
its  franchise  to  be  a  corporation,  nor  its  right  of  way  and  track, 
nor  its  rolling  stock  and  other  tangible  property,  but  it  con- 
sists, in  its  most  essential  character  and  important  sense,  in  the 
right  to  charge  and  collect  tolls  for  the  transportation  of  per- 
sons and  property  over  its  line.  Without  the  right  to  take  tolls 
such  corporation  could  not  do  business,  and  a  denial  of  its 
right  to  take  tolls  would  as  effectually  render  valueless  all  of 
its  other  property  as  a  confiscation  of  its  other  property  would 
defeat  its  ability  to  carry  on  its  business.  Upon  the  conception 
of  the  right  to  take  tolls  as  a  species  of  property  belonging  to 
railroad  corporations  rest  all  the  decisions  of  all  the  courts,  both 
state  and  federal,  denying  the  right  of  state  legislatures  to  re- 
strict such  tolls  below  a  reasonable  amount.  It  needs  but  a 
glance  at  the  act  in  question  and  but  a  moment's  thought  over 
the  consequences  to  result  from  a  sanction  of  its  provisions  to 
perceive  that  it  strikes  vitally  at  the  fundamental  right  of  a 
railroad  company  to  own  and  enjoy  that  species  of  property 
which  exists  in  the  form  of  its  franchise  to  charge  and  ^^^^ 
collect  tolls.  It  purports  in  its  title  to  be  and  is  "An  act  to 
require  railroad  companies  to  furnish  free  transportation  to 
shippers  of  stock  in  certain  cases";  and  in  its  body  it  requires 
railroad  companies,  "in  consideration  of  the  usual  price  paid 
for  the  shipment  of  a  car  of  stock,  to  pass  the  shipper  or  his 
employe  to  and  from  the  point  designated  in  the  contract  or 
bill  of  lading,  without  further  expense  to  the  shipper  in  the 
way  of  fare." 

Upon  no  theory  whatever,  consistent  with  the  idea  that  the 
franchise  of  railroad  companies  to  take  tolls  is  a  species  of 
property,  or  consistent  with  the  adjudications  of  the  courts  that 
such  right  of  property  is  protected  by  the  fourteenth  amend- 
ment to  the  federal  constitution,  can  such  an  enactment  be  up- 
held. Once  grant  that  so  much  of  the  property  of  railroad 
companies  as  is  involved  in  their  right  to  charge  passenger  fare 
to  shippers  of  stock  can  be  taken  away  by  legislative  enactment. 
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and  it  necessarily  follows  that  the  like  property  of  theirs  which 
consists  in  their  right  to  charge  passenger  fare  to  other  ship- 
pers of  other  kinds  of  property  can  also  be  taken  away  for  like 
reasons;  and  once  grant,  upon  like  considerations,  that  the 
property  right  of  railroad  companies  to  take  tolls  for  passen- 
ger carriage  can  be  thus  taken  away,  and  the  right  to  take 
tolls  for  freight  transportation  can  be  likewise  taken  away; 
and  once  grant  that  the  right  to  take  tolls  for  freight  and  pas- 
senger carriage  can  be  taken  away,  and  it  follows  that  the  right 
to  own  and  possess  the  rolling  stock  and  other  like  property  nec- 
essary to  the  operation  of  the  road  can  be  likewise  taken  away; 
in  short,  there  would  be  no  end  to  the  extension  of  legislative 
authority  over  the  right  of  railroad  companies  to  own  and  en- 
joy property.  It  would  be  no  answer  to  say  that  the  enforce- 
ment of  the  ***  act  in  question  would  not  sufficiently  impair 
the  property  right  of  the  companies  to  take  tolls  as  to  be  sub- 
stantially detrimental  to  their  interests.  Eights  are  not  meas- 
ured or  ascertained  by  the  extent  of  the  injury  resulting  from 
their  impairment  or  denial.  They  do  not  cease  to  exist  merely 
because  the  hurt  to  them  may  be  slight.  Eights  reside  in  prin- 
ciples and  not  in  the  physical  ability  of  the  claimant  of  rights  to 
do  without  a  minor  portion  of  them. 

Again,  speaking  for  myself,  I  am  a  firm  believer  in  the  right 
of  the  legislature  of  this  state,  under  the  reserved  power  of  the 
constitution,  article  12,  section  1,  to  amend  or  add  to  the  original 
acts  providing  for  the  incorporation  of  companies,  and  to  amend 
or  add  to  the  original  body  of  laws  governing  them,  without  de- 
claring its  enactments  to  be  amendatory  in  character.  How- 
ever, its  power  of  amendment  in  such  cases  is  limited  to  such 
enactments  as  do  not  substantially  impair  the  vested  rights  of 
the  corporation:  7  Am.  &  Eng.  Bncy.  of  Law,  2d  ed.,  675.  I 
therefore  agree  with  my  associates  that  the  act  in  question,  even 
if  it  be  regarded  as  an  exercise  of  the  reserved  power  of  the 
legislature  to  amend  the  charter  of  railroad  corporations,  is  a 
substantial  impairment  of  their  vested  rights. 

We  do  not  mean  to  say  that  the  legislature  is  powerless  to  de- 
clare circumstances  or  prescribe  conditions  under  which  rail- 
road companies  may  be  required  to  furnish  transportation  to 
shippers  of  livestock  or  other  merchandise  over  their  lines. 
However,  those  circumstances  or  conditions,  if  declared  or  pre- 
scribed, must  exist  in  the  form  of  considerations  or  equivalents 
for  the  transportation  furnished.  It  may  be  that  railroad  com- 
panies can  be  compelled  to  carry  patrons  of  their  lines  for  some 


S32  Atchison  etc.  Ry.  Co.  v»  Campbell.         [Kansas,! 

other  consideration  than  cash  ''^  fares.  To  illustrate — ^but 
only  to  illustrate,  not  to  decide — it  may  be  that  a  legislative 
onactment  which  imposed  upon  shippers  of  livestock  the  obli- 
gation to  care  for  their  stock  en  route,  and  to  that  extent  to 
relieve  the  trainmen  of  the  burden  of  its  care,  and  which  re- 
quired the  company  to  transport  the  shipper  free  as  an  equiva- 
lent for  his  relief  of  the  train  employes  in  the  way  stated,  would 
be  constitutionally  valid — ^would  not  be  a  taking  of  private  prop- 
erty without  compensation.  But  the  enactment  in  question 
does  not  provide  for  the  equivalent  of  labor  performed  for  trans- 
portation furnished.  It  declares  that  the  transportation  shall 
be  furnished  "in  consideration  of  the  usual  price  paid  for  the 
shipment  of  said  car."  What  the  railroad  company  is  required 
to  do  is  not  required. of  it  as  a  compensation  for  anything  to  be 
done  for  it  by  the  shipper,  but  is  required  of  it  in  the  form  of 
a  gratuity  over  and  above  the  usual  and  ordinary  charges  for 
transportation.  The  enactment  is  not  framed  upon  the  assump- 
tion that  the  usual  price  paid  for  the  shipment  of  livestock  is 
excessive  to  the  extent  of  the  passenger  carriage  of  the  shipper 
to  and  from  the  place  of  shipment,  and  that  in  order  to  make 
good  the  excess  the  shipper  shall  be  transported  free,  but  it  is 
framed  upon  the  assumption  that  the  charge  for  the  transporta- 
tion of  the  car  of  stock  is  a  reasonable  one. 

The  brief  of  counsel  for  defendant  in  error  suggests  the  im- 
portance of  the  shipper's  accompanying  his  stock  in  order  to 
care  for  it  en  route.  We  do  not  judicially  know  that  it  ia  im- 
portant or  advantageous  to  the  shipper  or  to  the  company  for 
the  former  to  accompany  his  stock  to  market,  nor  does  the  act 
assume  the  importance  or  advantage  either  to  the  shipper  or 
the  company  in  the  former's  accompanying  the  stock.  It  im- 
poses on  him  no  such  requirement.  So  far  as  the  **^  act  is 
-concerned,  he  may  accompany  his  stock  or  he  may  ride  on  an- 
other train.  There  is  nothing  whatever  in  the  act  from  which 
an  idea  of  obligation  on  the  part  of  the  shipper  to  pay  or  perform 
anything  as  an  equivalent  for  his  transportation  can  be  derived. 
However,  turning  to  the  shipping  contract  made  by  the  de- 
fendant in  error,  we  perceive  in  it  certain  stipulations  imposing 
on  him  the  obligation  to  accompany  and  care  for  his  stock,  but 
this  contract  is  no  part  of  the  statute  in  question.  The  statute 
does  not  purport  to  be  framed  upon  the  assumption  that  such 
contracts  are  or  will  be  entered  into  between  railroad  companies 
and  shippers  of  livestock.  The  contract  is  apart  from  the  stat- 
ute.   None  of  its  provisions  is  included  within  the  terms  of  the 
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statute.  In  short,  there  is  no  theory  upon  which  this  act  can 
be  upheld,  and,  therefore,  we  are  constrained  to  hold  it  to  be 
unconstitutional  and  void. 

No  cases  of  a  like  character  have  been  brought  to  our  atten- 
tion except  that  of  Lake  Shore  Ry.  Co.  v.  Smith,  173  U.  S.  684. 
That  case  involved  the  validity  of  an  act  of  the  legislature  of 
Michigan  requiring  railroad  companies  to  keep  for  sale  one 
thousand  mile  tickets^  at  specified  rates  less  than  the  regular 
rates,  to  be  issued  in  the  name  of  the  purchaser  and  the  mem- 
bers of  his  family,  and  to  be  good  for  use  f or-two  years  from  the 
date  of  sale.  Commenting  on  this  enactment  the  court  said: 
"If  the  legislature  can  interfere  by  directing  the  sale  of  tickets 
at  less  than  the  generally  established  rate,  it  can  compel  the 
company  to  carry  certain  persons  or  classes  free.  If  the  maxi- 
mum rates  are  too  high  in  the  judgment  of  the  legislature,  it 
may  lower  them,  provided  it  does  not  make  them  unreasonably 
low  as  that  term  is  understood  in  the  law;  but  it  cannot  enact 
a  law  making  maximum  rates  and  then  proceed  **''  to  make 
exceptions  to  it  in  favor  of  such  persons  or  classes  as  in  the 
legislative  judgment  or  caprice  may  seem  proper.  What  right 
has  the  legislature  to  take  from  the  company  the  compensation 
it  would  otherwise  receive  for  the  use  of  its  property  in  trans- 
porting an  individual  or  classes  of  persons  over  its  road,  and 
compel  it  to  transport  them  free  or  for  a  less  sum  than  is  pro- 
vided for  by  the  general  law?  Does  not  such  an  act,  if  enforced, 
take  the  property  of  the  company  without  due  process  of  law? 
We  are  convinced  that  the  legislature  cannot  thus  interfere  with 
the  conduct  of  the  affairs  of  corporations." 

The  judgments  of  the  court  of  appeals  and  of  the  district 
court  are  reversed,  and  the  latter  court  is  directed  to  enter  judg- 
ment for  the  defendant  below. 


CORPORATIONS— HOSTILE  LEGISLATION.— On  the  protee- 
tion  of  corporations  from  special  and  hostile  legislation,  see  the 
menographic  note  to  St  Louis  etc.  Ry.  Co.  v.  Paul,  62  Am.  St  Rep. 
165-182. 

DROVERS'  PASSES  are  discussed  In  the  monographic  note  to 
Illinois  Cent  B.  B.  Co.  T.  CKeefe.  61  Am.  St  Rep.  89,  90. 
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LOVE  V.  BLAUW. 

[61  Kansas,  496.] 

CONVEYANCE,  WHETHER  DEED  OR  WIDL— A  written 
instrument  in  form  of  a  deed  conveying  a  present  interest  in  land 
to  tiie  children  of  tlie  grantor,  but  attempting  to  postpone  tlieir  en- 
joyment of  the  estate  until  after  his  death,  and  subsequently  treated 
by  the  parties  as  a  deed,  must  be  construed  as  such,  and  not  as  an 
Instrument  testamentary  in  character. 

PARTITION— LIFE  TENANT  AND  REMAINDERMEN.— A 
life  tenant  of  lands  cannot  maintain  an  action  for  partition  against 
the  remaindermen,  and  a  judgment  in  such  case  setting  part  of  the 
land  over  to  the  life  tenant  in  fee  is  absolutely  void,  and  subject  to 
collateral '  attack. 

Claim  of  land  under  a  decree  in  a  partition  suit.  Under  the 
<ieed  mentioned  in  the  opinion  Catherine  Blauw,  together  with 
her  husband,  granted  certain  land  to  her  children.  The  deed 
■contained  the  following  provision:  "The  estate  in  said  lands 
and  tenements  not  to  vest  in  said  named  grantees  and  their  heirs 
until  the  death  of  said  Catherine  Blauw,  she  reserving  in  herself 
a  life  estate  therein.  To  have  and  to  hold  unto  the  said  named 
grantees  and  their  heirs  from  and  after  the  death  of  the  said 
Catherine  Blauw  and  their  heirs  and  assigns  forever."  The 
plaintiff  in  error,  Anna  M.  Love,  claims  under  the  children  of 
Mrs.  Blauw,  by  conveyance  from  them. 

J.  P.  Hindman,  for  the  plaintiff  in  error. 

J.  W.  Jenkins  and  C.  P.  Craig,  for  the  defendant  in  error. 

500  SMITH,  J.  The  deed  from  Catherine  Blauw  to  her 
minor  children  is  attacked  by  the  defendant  in  error  ®*^*  as 
testamentary  in  character  and  not  valid  as  a  conveyance.  The 
question  is  difficult  to  settle,  in  view  of  opposing  authority: 
Devlin  on  Deeds,  2d  ed.,  sees.  855a-855c.  There  is  a  tendency, 
however,  in  the  modern  decisions  to  uphold  conveyances  when 
not  clearly  repugnant  to  some  well-defined  rule  of  law:  Abbott 
V.  Holway,  72  Me.  298;  Dismukes  v.  Parrott,  56  Ga.  613.  Wk 
are  inclined  to  hold  that  the  better  interpretation  of  the  instru- 
ment under  consideration  is  to  construe  it  as  presently  passing 
an  estate  in  remainder  to  the  grantees,  reserving  a  life  estate 
to  the  grantor,  Mrs.  Blauw:  Graves  v.  Atwood,  52  Conn.  512, 
52  Am.  Pep.  610.  By  the  terms  of  the  deed  a  present  interest 
was  conveyed  to  the  children  of  Mrs.  Blauw,  but  their  enjoy- 
ment of  the  estate  was  postponed  until  after  her  death.  The 
intention  of  the  parties  also  is  to  be  considered.    Mrs.  Blauw 
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regarded  it  as  a  conveyance,  which  fact  was  attested  by  the  par- 
tition suit  brought  by  her,  in  which  she  treated  the  instrument 
as  a  deed,  and  the  grantees  coincided  also  in  her  construction 
of  it.  If  the  instrument  is  not  given  effect  as  a  deed,  it  fails 
of  any  purpose,  for  it  is  not  so  witnessed  as  to  be  valid  as  a 
will. 

The  second  question  relates  to  the  validity  of  the  partition 
proceedings  brought  by  Catherine  Blauw  against  her  children 
for  a  division  of  the  estate.  If  such  proceedings  were  author- 
ized by  law,  or  were  merely  voidable,  they  must  be  sustained  so 
far  as  their  effect  is  involved  in  this  case.  We  are  well  con- 
vinced, however,  that  the  proceedings  were  void,  in  that  the 
court,  under  the  pleadings  in  the  cause,  could  not  take  juris- 
diction of  the  subject  matter  of  the  partition  suit.  In  her  pe- 
tition for  a  division  of  the  property  she  avers  that  she  is  the 
owner  of  a  life  estate  in  the  lands;  that  she  and  her  husband 
executed  a  deed  ^^^  to  her  children  for  the  same,  reserving  to 
herself  a  life  estate;  that  the  interest  of  each  of  said  minors  de- 
fendant is  the  equal  undivided  one-third  thereof,  subject  to  her 
life  estate  therein.  The  prayer  of  her  petition  was:  "That  so 
much  of  said  land  as  will  be  found  by  appraisement  to  be  of  the 
value  of  the  life  estate  of  plaintiff  be  set  apart  to  plaintiff  in 
kind  unless  it  should  be  found  to  be  injurious  to  the  interest  of 
the  parties,  in  which  event  that  so  much  land  as  will  yield  the 
value  of  her  life  estate  be  sold  and  the  proceeds  paid  to  her  in 
money.  That  the  remaining  portion  of  said  land  be  equally 
divided  between  said  defendants." 

The  defendants  in  that  action  answered  by  general  denial, 
filed  by  their  guardian  ad  litem.  To  confer  jurisdiction  upon 
a  court  for  the  partition  of  an  estate,  it.is  indispensable  that 
cotenancy  exist  between  the  parties.  In  a  case  where  the  same 
building  covered  ground  owned  by  both  parties  to  the  action, 
the  supreme  court  of  Illinois  used  this  language:  "We  are  sat- 
isfied neither  a  court  of  law  nor  equity  has  jurisdiction  over  the 
case  as  presented  by  these  pleadings,  and  accord  with  appellee 
in  the  proposition  that  no  power  exists  to  compel  the  fusion  of 
these  estates,  to  be  followed  by  a  sale  and  finally  by  a  distribu- 
tion of  the  proceeds.  The  idea  of  the  plaintiff  in  error  that  he 
and  the  defendant  in  error  hold  this  property  jointly  is  not  sup- 
ported by  the  title  deeds.  They  are  neither  joint  tenants,  ten- 
ants in  common,  nor  coparceners,  but  they  severally,  each  for 
himself,  own  distinct  parts  and  portions  of  the  premises,  the 
character  of  which  a  court  of  chancery  has  no  power  to  change": 
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McConnell  v.  Kibbe,  43  111.  18.  See,  also,  Johnson  v.  Moser, 
72  Iowa,  523. 

In  the  case  of  Smith  v.  Eunnels,  97  Iowa,  55,  the  plaintiff 
was  the  owner  of  a  life  estate  '^^^  in  real  property  acquired  un- 
der a  will.  She  brought  an  action  of  partition,  alleging  that 
the  defendants  (some  thirty-two  in  number)  were  collateral  heira 
to  the  property,  entitled  to  what  remained  in  the  real  estate 
after  plaintiff's  life  estate  had  terminated.  The  court  said: 
"Plaintiff  having  but  a  life  estate  in  the  land,  the  next  question 
presented  is.  What  authority  has  a  court  of  equity  to  order  its 
sale?  It  is  evident  that  these  parties  are  not  joint  ownerfe  or 
tenants  in  common  of  the  same  real  estate,  and  it  is  equally 
clear  that,  under  our  statute,  partition  can  be  had  only  when 
the  land  is  so  owned.  As  said  in  the  case  of  Johnson  v.  Moser, 
72  Iowa,  523:  'There  is  no  necessity  to  have,  nor,  in  the  nature 
of  things,  can  there  be,  partition  of  real  estate  owned  in  sever- 
alty': See,  also,  Clark  v.  Eichardson,  32  Iowa,  399;  Freeman  on 
Cotenancy,  sec.  431.  Under  the  will,  plaintiff  has  the  sole  use 
and  benefit  of  the  land  during  her  natural  life.  The  defend- 
ants have  no  right  to  its  possession  or  use  until  the  death  of  the 
plaintiff.  Whether  the  plaintiff  may  make  a  voluntary  dispo- 
sition of  her  life  estate  is  a  question  we  need  not  determine; 
for  if  she  has  this  right,  she  needs  no  decree  of  a  court  of 
chancery  to  assist  her  in  the  exercise  of  the  power":  See,  also, 
Seibel  v.  Eapp,  85  Va.  28. 

In  Stansbury  v.  Inglehart,  19  Wash.  L.  Eep.  594,  it  was  held 
that  a  court  of  equity  not  only  could  not  assume  jurisdiction  to 
decree  partition  of  land  between  one  having  a  life  estate  and  the 
remainderman,  but  that  the  consent  of  the  remainderman,  where 
he  is  an  infant,  or  his  ratification  could  not  give  validity  to  such 
a  decree. 

It  will  be  noticed  that  the  district  court  in  this  case  devested 
the  minors  of  a  large  portion  of  an  estate  which  they  owned  in 
fee  simple,  subject  only  to  the  life  estate  of  their  mother,  and 
gave  it  to  the  latter  ^^^^  absolutely,  in  fee,  and  without  condi- 
tion. The  court  made  a  finding  that  the  infants  were  owners 
in  fee  simple,  and  that  Catherine  Blauw  had  simply  a  life  es- 
tate, and  just  how  the  court  proceeded  to  convert  this  life 
estate  into  a  greater  one  we  do  not  understand.  We  cannot 
treat  the  judgment  in  that  case  as  voidable  merely  and  not  sub- 
ject to  collateral  attack.  We  regard  it  as  absolutely  void. 
Having  a  life  interest  only,  and  claiming  no  greater  estate  in 
her  petition,  we  think  the  court  was  powerless  to  adjudicate  that 
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she  take  the  fee.    She  had  no  such  commumty  of  interest  with 
her  children  as  to  authorize  partition. 

The  judgment  of  the  court  of  appeals  will  be  reversed  and 
the  judgment  of  the  district  court  affirmed. 


CONVEYANCE,  WHETHER  DEED  OR  WILL.— An  Instrument 
In  form  a  deed,  wliicli  couveys  au  iuterest  in  praesenti,  IJiougb  to  be 
enjoyed  in  possession  in  futuro,  is  operative  as  a  deed  and  not  as  a 
■will:  See  the  monographic  note  to  Wilson  v.  Carrico,  49  Am.  St  Rep. 
220. 

PARTITION.— A  TENANT  FOR  LIFE  is  not  entitled  to  maintain 
partition  against  reversioners,  remaindermen,  or  others  having  a 
future  conditional  interest:  See  the  monographic  note  to  Aydlett  v. 
Pendleton,  32  Am,  St.  Rep.  778;  Deshong  v.  Deshong,  186  Pa.  St. 
227,  65  Am.  St  Rep.  85{». 
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NEGK)TIABLE  INSTRUMENTS— STIPULATION  NOT  AF- 
FBCTTING  NEGKXriABILlTY.— A  note  for  the  payment  of  a  sum 
eertain,  at  a  fixed  date,  la  negotiable,  although  it  stipulates  that  up- 
on default  in  the  payment  of  interest  the  whole  amount  should  be- 
come due  at  the  option  of  the  holder  and  then  draw  a  greater  rate 
of  interest 

NEGOTIABLE  INSTRUMENTS— STIPULATION  NOT  AF- 
FECTING NEGOTIABILITY— EXCHANGE.— A  note  for  the  pay- 
ment of  a  sum  certain,  with  current  exchange  on  a  place  other  than 
the  place  of  payment,  is  negotiable. 

NEGOTIABLE  INSTRUMENTS  —  PRESUMPTION  FROM 
POSSESSION.— BURDEN  OF  PROOF.— Possession  of  a  negotiable 
note  properly  indorsed  is  prima  facie  evidence  that  the  holder  is  the 
owner  thereof,  that  he  acquired  it  in  good  faith  and  for  value  In 
the  usual  course  of  business  before  maturity,  without  notice  of  any 
circumstances  impeaching  its  validity.  The  burden  of  proof  ia  on 
the  drawer  of  the  note  to  show  to  the  contrary. 

Action  to  recover  upon  the  following  note:  **Five  years  after 
date,  for  value  received,  we  promise  to  pay  to  the  order  of  the 
Jarvis-Conklin  Mortgage  Trust  Company,  at  its  office  in  Kansas 
City,  Missouri,  three  thousand  ($3,000)  dollars,  lawful  money 
of  the  United  States,  with  interest  thereon  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually  on  the  first  days  of 
January  and  July,  in  each  year,  according  to  the  tenor  and 
effect  of  the  interest  notes  of  even  date  herewith  and  hereto 
attached.  Both  principal  and  interest  payable  with  New  York 
exchange.     This  note  is  to  draw  interest  from  date  at  the  rate 
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of  twelve  per  cent  per  annum  if  either  principal  or  interest 
remain  unpaid  ten  days  after  date.  At  the  option  of  the  holder 
after  any  of  said  interest  notes  remain  due  and  unpaid  ten  days, 
the  whole  of  the  principal  and  interest  may  be  declared  imme- 
diately due  and  payable.  This  note  is  given  for  an  actual  loan 
of  the  above  amount,  and  is  secured  by  a  mortgage  deed  of  even 
date  herewith,  which  is  the  first  lien  on  the  property  therein 
described.''  Judgment  for  the  defendants,  and  plaintiff  ap- 
peals. 

Beardsley  &  Gregory,  for  the  plaintiff  in  error. 

W.  W.  S.  Snoddy  and  E.  C.  Wilcox,  for  the  defendants  in 
error. 

«»''  JOHNSTON,  J.  In  the  course  of  the  trial  the  district 
court,  in  ruling  on  the  testimony  and  instructing  the  jury,  held 
that  the  note  copied  in  the  foregoing  statement  is  not  a  negoti- 
able instrument,  and  the  determination  of  this  question  will 
dispose  of,  or  render  unimportant,  a  number  of  other  questions 
discussed  by  plaintiff  in  error.  The  negotiability  of  the  paper 
appears  to  have  been  challenged  on  two  grounds,  and  ^^^  the 
first  is  that  it  contains  a  stipulation  that  upon  default  in  the 
payment  of  interest  the  whole  amount  shall  become  due  and 
then  draw  a  greater  rate  of  interest.  Stipulations  like  these  are 
not  inconsistent  with  negotiability.  According  to  mercantile 
law,  negotiable  paper  is  required  to  be  certain  as  to  time  and 
amount,  but  the  note  in  question,  as  will  be  observed,  fixes  a 
certain  time  for  payment,  and  the  fact  that  it  may  become  due 
at  an  earlier  time  depends  upon  the  maker  himself.  Stipula- 
tions somewhat  similar  were  contained  in  the  notes  and  mort- 
gages under  consideration  in  Holden  v.  Clark,  16  Kan.  346, 
and  yet  it  was  held  that  the  paper  was  negotiable,  and  that  an 
innocent  and  bona  fide  purchaser  took  the  same  freed  from  the 
equities  existing  between  the  original  parties. 

In  Carlon  v.  Kenealy,  12  Mees.  &  W.  139,  it  was  held  that  a 
note  payable  in  installments,  subject  to  a  condition  that  upon 
default  being  made  in  the  payment  of  the  first  installment  the 
greater  amount  should  become  due,  is  negotiable,  and  in  de- 
ciding the  case  it  was  said  that  "almost  every  note  payable  in 
installments  has  such  a  condition.  It  is  not  a  contingency. 
It  depends  upon  the  act  of  the  maker  himself,  and  on  his  de- 
fault it  becomes  a  promissory  note  for  the  whole  amount."  In 
Dobbins  t.  Oberman,  17  Neb.  163,  the  note  contained  a  pro- 
vision that  it  should  be  due  at  a  stated  time,  and  might  become 
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due  earlier,  on  the  happening  of  a  certain  event.  The  instru- 
ment was  held  negotiable,  and  in  deciding  it  the  court  stated: 
"It  matters  not,  then,  that  it  also  contained  a  promise  to  pay 
sooner  than  the  general  date  of  payment,  upon  the  happening 
of  an  uncertain  event/*  In  Wilson  v.  Campbell,  110  Mich.  580, 
it  was  held  that  a  note  for  the  payment  of  a  certain  sum  at  a 
fixed  date  is  not  ^'^  rendered  non-negotiable  by  a  provision 
that  it  may  become  due  sooner,  at  the  option  of  the  holder,  on 
default  in  the  payment  of  interest,  nor  by  the  fact  that  a  mort- 
gage securing  it  contains  a  similar  provision  in  regard  to  a 
default  in  the  payment  of  taxes. 

The  same  question  was  before  the  supreme  court  of  the 
United  States  in  Chicago  Ey.  etc.  Co.  v.  Merchants'  Bank,  136 
U.  S.  269,  where  it  was  held  that  a  recital  that  the  note  in  suit 
was  one  of  a  series,  and  that  in  default  of  payment  of  any  one 
of  the  series  the  note  in  suit  should  become  due,  did  not  render 
the  note  non-negotiable,  the  same  containing  a  promise  to  pay 
at  a  certain  definite  date,  at  which  it  became  due  at  all  events: 
See,  also,  De  Hass  v.  Eoberts,  59  Fed.  Eep.  853;  National  Bank 
of  Battle  Creek  v.  Dean,  86  Iowa,  656;  Walker  v.  Woollen,  54 
Ind.  164,  23  Am.  Eep.  639;  Cota  v.  Buck,  7  Met.  588;  Ernst  v. 
Steckman,  74  Pa.  St.  13,  15  Am.  Eep.  542;  Markey  v.  Corey, 
108  Mich.  185,  62  Am.  St.  Eep.  698;  Eandolph  on  Commercial 
Paper,  sec.  114;  Daniel  on  Negotiable  Instruments,  4th  ed., 
sec.  48. 

The  fact  that  it  was  to  draw  a  greater  rate  of  interest  after 
default  does  not  destroy  the  negotiable  quality  of  the  paper.  In 
Parker  v.  Plymell,  23  Kan.  402,  the  note  contained  a  promise 
to  pay  interest  after  maturity,  but  stipulated  that  if  the  note 
was  not  paid  at  maturity  the  same  should  bear  interest  at  twelve 
per  cent  from  date,  and  it  was  held  that  this  provision  did  not 
render  the  note  non-negotiable.  Gilmore  v.  Hirst,  56  Kan.  626, 
was  a  case  where  the  note  contained  a  stipulation  that  if  the 
interest  was  not  paid  when  due  it  should  become  principal  and 
draw  eight  per  cent  interest,  and  it  was  held  that  the  stipulation 
for  the  payment  of  interest  on  interest  did  not  render  the  note 
non-negotiable:  See,  ***^  also,  De  Hass  v.  Eoberts,  59  Fed.  Eep. 
853;  Hope  v.  Barker,  112  Mo.  338,  34  Am.  St.  Eep.  387. 

The  second  ground  of  attack  upon  the  negotiability  of  the 
note  is  that  it  was  made  payable  with  New  York  exchange. 
There  is  considerable  di\ision  of  judicial  opinion  as  to  the  effect 
of  such  a  stipulation,  but  we  are  better  satisfied  with  those 
authorities  holding  that  it  is  not  destructive  of  negotiability. 
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It  is  a  general  rule  that  one  of  the  essential  qualities  of  com- 
mercial paper  is  that  the  amount  to  be  paid  must  be  fixed  and 
certain,  and  the  reason  for  this  rule  is  that  parties  to  such 
paper  may  know  the  amount  necessary  to  discharge  it.  The 
spirit  of  the  rule  requiring  precision,  however,  applies  rather 
to  the  principal  amount  than  to  incidental  additions  of  interest 
or  exchange.  In  Seaton  v.  Scovill,  18  Kan.  433,  26  Am.  Rep, 
779,  this  court  held  that  a  note  otherwise  negotiable  was  not 
rendered  non-negotiable  by  a  stipulation  to  pay  costs  of  collec- 
tion, including  reasonable  attorneys'  fees.  Although  that  stip- 
ulation is  not  analogous  to  the  one  we  are  considering,  some  of 
the  courts  place  it  on  the  same  footing  with  a  provision  for  the 
payment  of  exchange,  and  hold  that  both  of  them  introduce 
such  an  element  of  uncertainty  as  to  deprive  the  instrument  of 
the  negotiable  attribute.  In  discussing  the  effect  of  such  a 
stipulation,  Daniel,  in  his  work  on  Negotiable  Instruments, 
fourth  edition,  section  54a,  says:  "Instruments  payable  with 
exchange  have  been  generally  treated  as  commercial  instruments 
by  the  business  world  and  the  courts;  that  a  fair  construction 
of  the  statute  of  Anne,  upon  which  many  of  the  modem  stat- 
utes are  modeled,  and  which  has  been  deemed  by  some  of  the 
courts  only  declaratory  of  the  common  law,  does  not  necessarily 
impeach  as  a  note  an  instrument  so  payable;  and  that  the  spirit 
of  the  rule  requiring  precision  in  the  amount  of  negotiable  in- 
struments ^^^  applies  rather  to  principal  amount  than  to  the 
ancillary  and  incidental  additions  of  interest  or  exchange.*' 

The  current  rate  of  exchange  between  two  places  at  a  par- 
ticular time  may  be  said  to  be  a  matter  of  common  knowledge, 
or  at  least  easily  ascertainable  by  anyone.  However,  the  ex- 
change may  be  treated  as  incidental  to  the  principal  amount, 
and  as  the  means  of  transmitting  the  amount  due  to  the  payee. 
In  Bullock  V.  Taylor,  39  Mich.  137,  33  Am.  Rep.  356,  Judge 
Cooley,  in  discussing  the  matter  of  the  payment  of  exchange  or 
express,  said:  "By  the  agreement  as  well  as  by  the  terms  of  the 
notes,  they  were  made  payable  at  East  Saginaw,  and  it  there- 
fore became  the  duty  of  the  promisors  to  be  at  any  expense 
necessary  in  the  transmission  of  the  money  to  that  place. 
Whether  they  sent  by  draft  or  by  express  the  expense  would 
equally  fall  upon  them,  and  an  express  promise  to  pay  it  could 
add  nothing  to  their  liability." 

In  Morgan  v.  Edwards,  53  Wis.  609,  40  Am.  Rep.  781,  it  was 
said:  "A  note  is  payable  in  lawful  money  of  the  United  States 
which  is  at  par  in  every  portion  of  the  country.    If  a  note  is 
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made  payable  in  Milwaukee,  with  exchange  on  New  York,  it  re- 
quires precisely  the  same  sum  of  money  to  pay  it  as  would  be 
required  had  it  been  made  payable  in  New  York.  The  ex- 
change is  the  cost  of  drawing  a  bill  and  transmitting  the  money 
to  New  York  to  meet  it.  In  Leggett  v.  Jones,  10  Wis.  34,  the 
note  was  payable  at  the  Dodge  County  Bank,  with  exchange  on 
New  York.  Had  the  note  been  payable  in  New  York,  no  one 
would  claim  that  there  was  any  uncertainty  in  the  amount, 
although  the  maker  would  necessarily  have  been  subjected  to 
the  expense,  uncertain  in  amount,  of  providing  funds  there  to 
meet  it.  It  is  precisely  that  expense  which  constitutes  and 
governs  the  cost  of  exchange.  Hence,  the  same  sum  ^^^  of 
money  which  would  have  been  required  to  pay  the  note  in  New 
York  would  have  paid  it  at  the  Dodge  County  Bank,  including 

the  exchange,  according  to  its  terms Hence  it  may  well 

be  said  that  the  uncertainty  in  the  amount  due  on  a  note  which 
stipulates  for  the  payment  of  exchange  between  two  points  is 
rather  apparent  than  real  and  substantial":  See,  also.  Smith  v. 
Kendall,  9  Mich.  242,  80  Am.  Dec.  83;  Johnson  v.  Frisbie,  15 
Mich.  286;  Bradley  v.  Lill,  4  Biss.  473;  Fed.  Cas.  No.  1783; 
Hastings  v.  Thompson,  54  Minn.  184,  40  Am.  St.  Rep.  315; 
Hill  V.  Todd,  29  111.  101;  Whittle  v.  Fon  du  Lac  Nat.  Bank 
(Tex.  Civ.  App.,  June  20,  1894),  26  S.  W.  Rep.  1106;  Orr  v. 
Hopkins,  3  N.  Mex.  25  (45),  183;  Leggett  v.  Jones,  10  Wis.  35. 

In  Randolph  on  Commercial  Paper,  section  200,  in  speaking 
of  the  provision  for  exchange,  it  is  said  that  "such  a  provision 
is  valid  if  it  is  not  used  as  a  subterfuge  to  evade  tJie  usury 
laws":  See,  also,  Tiedeman  on  Commercial  Paper,  sec.  28a; 
Daniel  on  Negotiable  Instruments,  sec.  54. 

Our  conclusion  is  that  the  note  in  question  is  negotiable,  and 
in  answer  to  some  of  the  points  raised  in  the  case,  it  may  be 
said  that  the  possession  of  such  a  note  properly  indorsed  is 
prima  facie  evidence  that  the  holder  is  the  owner  thereof;  that 
he  acquired  it  in  good  faith  for  value,  in  the  usual  course  of 
business,  before  maturity,  and  without  notice  of  any  circum- 
stance that  would  impeach  its  validity;  and  where  the  defend- 
ant, who  is  the  maker  of  the  note,  claims  that  the  plaintiff  does 
not  80  hold  it,  the  burden  is  upon  him  to  prove  his  claim; 
Mann  v.  Second  Nat.  Bank,  2 '.-  Kan.  746;  First  Nat.  Bank  v. 
Emmitt,  52  Kan.  603;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  318. 

There  is  some  criticism  of  other  instructions,  but  as  the  note 
is  held  to  be  negotiable  the  questions  are  not  "^^^  likely  to  arise 
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upon  another  trial;  and  the  same  is  true  as  to  rulings  upon  the 
testimony. 

The  judgment  will  be  reversed  and  the  cause  remanded  for  a 
new  trial. 


PROMISSORY  NOTES— NEGOTIABILITY.— A  provision  In  a 
note  that  upon  a  certain  contingency  the  holder  shall  have  the  op- 
tion to  declare  it  due  before  the  date  fixed  for  its  maturity  does  not 
def  ivoy  Its  negotiability:  Hunter  v.  Clarke,  184  111.  158,  75  Am.  St. 
Rep.  160;  neither  does  a  provision  therein  for  a  specified  additional 
rate  of  interest  after  maturity:  Merrill  v.  Hurley,  6  Si.  Dak.  592,  55 
Am.  St  Rep.  859.  And  a  stipulation  for  the  payment  of  the  current 
rate  of  exchange  on  a  place  other  than  the  place  of  payment,  in- 
serted In  a  note  for  a  certain  sum  of  money,  does  not  render  it 
non-negotiable:  Hastings  v.  Thompson,  54  Minn.  184,  40  Am.  St. 
Rep.  315. 

NEGOTIABLE  INSTRUMENTS-DONA  FIDE  HOLDER.— The 
law  looks  with  favor  upon  the  holder  of  negotiable  paper  and  re- 
quires very  cogent  evidence  to  convict  him  of  bad  faith:  New  Or- 
leans etc.  Co.  V.  Templeton,  20  La.  Ann.  141,  96  Am.  Dec.  385. 
When  a  note  is  transferred  before  maturity,  the  presumption  is  that 
the  transferee  takes  in  good  faith:  Borgess  Investment  Co.  v.  Vette, 
142  Mo.  560,  64  Am.  St.  Rep.  567. 


SCHUCHAET  v.  SCHUCHART. 

[61  Kansas,  597.] 

MARRIAGE  AND  DIVORiCB— COMMON-LAW  MARRIAGE. 
If  a  man  and  woman  are  formally  married  while  one  of  them  is 
under  a  disability,  and,  after  the  removal  of  such  disability,  they 
determine  to,  and  do  continue  to,  live  together  in  good  faith  as  hus- 
band and  wife  without  the  performance  of  another  marriage  cer- 
emony, such  cohabitation  constitutes  a  common-law  marriage,  and 
makes  them  legally  husband  and  wife  after  such  disability  is  re- 
moved. 

E.  A.  Berry  and  Gregg  &  Gregg,  for  the  plaintiff  in  error. 

"W.  W.  Redmond  and  C.  Smith,  for  the  defendant  in  error. 

®®®  JOHNSTON,  J.  The  controversy  in  this  case  arises 
over  the  title  to  a  quarter  section  of  land  in  Washington  coimty 
claimed  by  Thomas  Schuchart,  as  the  son  and  only  heir  of 
Jacob  Schuchart,  who  died  in  December,  1896,  while  the  de- 
fendant claims  the  property  on  the  ground  that  she  was  the 
lawful  wife,  and  is  now  the  widow,  of  Jacob  Schuchart,  de- 
ceased. The  decision  of  the  case  turns  on  the  point  whether 
Agnes  was  the  wife  of  Jacob  at  the  death  of  the  latter,  and 
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this  question  was  determined  in  the  affirmative  hy  the  jury  in 
the  trial  court.  There  is  no  dispute  hut  that  Jacob  was  mar- 
ried early  in  life  to  the  mother  of  the  plaintiff,  hut  it  appears 
that  she  died  in  1891,  leaving  him  free  to  contract  the  marriage 
relation  with  another.  He  undertook  to  enter  into  the  mar- 
riage relation  with  Agnes,  who,  it  appears,  had  been  formerly 
married  to  one  Porteous.  There  had  been  a  separation  between 
them,  and  she  had  not  heard  from  or  of  Porteous  for  about 
seventeen  years  prior  to  the  time  she  assumed  the  marriage 
relation  with  Schuchart.  Lest  he  might  be  still  alive,  she  pro- 
cured a  divorce  from  Porteous  on  September  10,  1894,  in  Eiley 
county,  where  she  then  resided.  Within  three  months  there- 
after, and  before  the  decree  of  divorce  became  operative  and 
final,  she  and  Jacob  Schuchart  procured  a  license  to  marry,  and 
a  marriage  ceremony  in  due  form  was  performed  by  the  pro- 
bate judge  of  Washington  county.  The  parties  overlooked,  or 
were  unmindful  of,  the  statute  providing  that  the  marriage 
relation  is  not  effectually  *^®  dissolved  until  the  expiration  of 
six  months  from  the  date  of  the  decree  of  divorce.  The  at- 
tempted marriage  was  therefore  a  nullity.  But  the  contention 
of  the  defendant  is  that,  having  learned  of  the  limitation  of  the 
statute  and  of  the  invalidity  of  the  marriage  ceremony,  they 
then  determined  to  live  together  as  husband  and  wife  without 
further  ceremony,  and  thereafter  and  in  good  faith  did  live  for 
years  in  that  relation. 

Was  there  a  consensual  or  common-law  marriage?  The  jury 
found  that  there  was,  and  the  proof  abundantly  sustained  the 
finding.  It  showed  that  the  marital  relation  was  honestly  but 
illegally  assumed  in  the  first  instance.  Agnes  was  then  under  a 
disability,  it  is  true,  but,  so  far  as  the  record  shows,  both  of 
them  were  innocent  of  an  intent  to  transgress  the  law  or  to 
commit  a  wrong.  When  they  learned  of  the  disability  and  that 
it  had  been  removed,  the  matter  of  another  ceremony  was  con- 
sidered and  discussed  between  them.  He  expressed  a  willing- 
ness to  have  a  repetition  of  the  ceremony  if  she  desired  that  it 
should  be  done,  but  stated  that  he  saw  no  necessity  for  it. 
She  did  not  think  it  was  necessary,  and  both  then  declared  that 
"we  are  man  and  wife,  and  will  continue  to  be  man  and  wife"; 
and  it  appears  that  thereafter  they  cohabited  and  otherwise 
lived  together  as  such.  They  publicly  acknowledged  each  other 
as  husband  and  wife,  assumed  marriage  rights,  duties,  and  obli- 
gations, and  were  generally  reputed  to  be  husband  and  wife  in 
the  community.     The  plaintiff  even  visited  with  and  treated 
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them  as  occupying  the  marriage  relation,  and  so  regarded  them, 
until  he  heard  of  the  statutory  disability  which  existed  when  the 
marriage  ceremony  was  performed. 

The  plaintiff  contends  that,  as  the  relation  between  ^*^  the 
parties  in  the  first  instance  was  illicit,  the  presumption  is  that 
the  illicit  relationship  continued  after  the  statutory  disability 
had  been  removed.  If  they  had  entered  into  a  mere  meretri- 
cious relation,  with  an  arrangement  that  the  illicit  cohabitation 
should  be  abandoned  at  the  will  of  either,  there  would  be  room 
for  a  presumption  that  the  illicit  relationship  continued  after 
the  removal  of  the  disability.  It  is  the  policy  of  the  law,  how- 
ever, to  uphold  marriage  contracts,  and  to  sustain  marriage, 
where  the  parties  in  good  faith  intend  to  assume  the  marriage 
relation  and  thereafter  live  together  as  husband  and  wife.  To 
establish  the  plaintiff's  claim,  he  necessarily  asserts  the  wrong 
of  his  father;  that  the  connection  was  not  formed  with  pure 
motives,  nor  entered  into  with  the  intention  of  creating  the  re- 
lation of  husband  and  wife — was  merely  formed  for  carnal  com- 
merce. As  has  been  said,  the  law  presumes  morality  and  not 
immorality,  marriage  and  not  concubinage,  legitimacy  and  not 
bastardy:  Hynes  v.  McDermott,  91  N.  Y.  451,  43  Am.  Eep.  677. 
Bishop,  in  treating  of  marriages  formally  entered  into  in  good 
faith,  where  there  was  an  impediment  to  the  marriage,  says:  "If 
the  parties  desire  marriage,  and  do  what  they  can  to  render 
their  union  matrimonial,  yet  one  of  them  is  under  a  disability 
— as  where  there  is  a  prior  marriage  undissolved — their  cohabi- 
tation, thus  matrimonially  meant,  will  in  matter  of  law  make 
them  husband  and  wife  from  the  moment  when  the  disability 
is  removed":  1  Bishop  on  Marriage  and  Divorce,  sees.  970,  975, 
979;  Teter  v.  Teter,  101  Ind.  129,  51  Am.  Rep.  742;  Poole  v. 
People,  24  Colo.  510,  65  Am.  St.  Eep.  245. 

The  marriage  in  this  case,  as  we  have  seen,  was  formally 
celebrated,  and  as  every  presumption  of  the  law  is  in  favor  of 
matrimony,  the  burden  is  on  the  plaintiff  to  show  illegality, 
even  though  it  may  involve  ^^^  the  proving  of  a  negative.  To 
establish  his  case,  the  plaintiff  was  therefore  required  to  prove 
not  only  that  Porteous  was  living,  but  that  the  marriage  rela- 
tion of  the  defendant  with  him  had  not  been  dissolved  by 
divorce.  He  did  show  that  Porteous  was  still  living,  but  failed 
to  show  that  a  divorce  had  not  been  granted  to  Porteous  from 
her:  Boulden  v.  Mclntire,  119  Ind.  574,  12  Am.  St.  Rep.  453; 
Klein  v.  Landman,  29  Mo.  259;  Iladley  v.  Rash,  21  Mont.  170, 
69  Am.  St.  Rep.  649.     We  need  not  rely  on  this  presumption. 
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however,  and  prefer  to  place  our  decision  on  the  ground  that 
there  was  a  consensual  marriage.  Everything  in  the  evidence 
indicated  purity  of  purpose  and  good  faith  in  forming  the  rela- 
tion, and  after  the  impediment  was  removed  it  is  manifest  that 
there  was  present  in  the  minds  of  the  parties  that  mutual  con- 
sent which  gives  validity  to  marriages  in  cases  where  there  is 
no  formal  solemnization. 

Some  criticism  is  made  upon  the  language  employed  hy  them 
to  express  their  consent,  but  the  surrounding  circumstances  and 
subsequent  conduct  of  the  parties  leave  no  doubt  as  to  the  in- 
terpretation which  should  be  placed  upon  their  words.  As 
held  in  Eenfrow  v.  Renfrew,  60  Kan.  277,  72  Am.  St.  Rep. 
350,  an  express  agreement  between  the  parties  to  take  and  live 
with  each  other  as  husband  and  wife  is  not  necessary.  The 
agi'eement  to  do  so  may  be  implied  from  their  acts  and  con- 
duct in  mutually  recognizing  and  holding  each  other  out  as 
bound  together  in  the  matrimonial  state.  The  words,  however, 
that  were  used,  and  of  which  testimony  was  given,  fairly  in- 
dicated a  present  intention  to  marry  and  to  accept  each  other 
as  husband  and  wife.  This,  in  connection  with  their  subsequent 
conduct,  was  clearly  sufficient  to  establish  marriage. 

coa  ipjjQ  objections  to  rulings  upon  testimony  are  unsubstan- 
tial, and  what  has  been  said  is  sufficient  answer  to  the  excep- 
tions taken  to  the  rulings  upon  instructions. 

The  judgment  will  be  affirmed. 


CX)MMON-LAW  MARRIAGE.— Although  a  man  and  woman  do 
what  they  can  to  render  their  union  matrimonial,  the  marriage  Is 
void  if  one  of  them  is  under  a  disability;  but  if  they  live  together 
as  hxisband  and  wife  after  such  disability  is  removed,  they  are 
husband  and  wife  from  the  time  of  such  removal:  Poole  t.  People, 
24  Colo.  510,  65  Am.  St.  Rep.  245. 
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TAYLOR  V.  BUCK. 

[61  Kansas,  6©4.] 

EXECUTIONS— AMENDMENT  AFTER  RETURN.— An  exe- 
cution authenticated  by  tlie  seal  of  the  court,  but  lacking  the  signa- 
tur:  of  the  clerk  who  issues  it,  may  be  amended  after  its  return  by 
order  of  court  upon  such  clerk  to  sign  it,  to  validate  the  proceed- 
ings and  sale  under  it. 

Madden  Brothers,  for  the  plaintiff  in  error. 

J.  J.  Buck  and  J.  G.  Hutchinson,  for  the  defendants  in  error. 

*^  DOSTEE,  C.  J.  This  is  a  proceeding  in  error  from  an 
order  overruling  a  motion  to  vacate  a  sheriff's  sale,  ^^^  and 
from  an  order  giving  leave  to  amend  the  execution  upon  which 
the  sale  was  made,  and  from  an  order  confirming  the  sale  upon 
the  amended  execution.  The  judgment  on  which  the  execution 
was  issued  was  rendered  December  7,  1886.  Thereafter  execu- 
tions were  issued  on  the  dates  following  and  returned  unsatis- 
fied: December  6,  1889;  December  5,  1890;  February  7,  1891; 
February  5,  1892;  February  4,  1893;  February  3,  1898.  On 
September  14,  1898,  another  execution  was  issued  and  was  levied 
on  certain  real  estate.  Upon  this  execution  the  sale  in  question 
was  made.  The  execution  of  February  3,  1898,  next  preceding 
the  one  upon  which  the  sale  was  made,  was  regular  in  all  re- 
spects save  that  it  was  not  signed  by  the  clerk  of  the  court  issu- 
ing it.  If  this  execution  was  void  because  of  the  lack  of  the 
clerk's  signature,  the  judgment  had  become  dormant  before  the 
issuance  of  the  execution  of  September  14,  1898,  upon  which 
the  sale  was  made.  The  execution  defendant  moved  to  vacate 
the  sale  for  the  reason  that  the  judgment  had  become  dormant 
on  account  of  the  nullity  of  the  execution  of  February  3,  1898. 
The  execution  plaintiff  moved  for  leave  to  amend  the  unsigned 
writ  by  causing  the  clerk  to  attach  his  signature  thereto.  This 
motion  was  sustained  and  the  execution  was  signed.  A  motion 
was  then  made  to  confirm  the  sale.  This  motion  was  sustained 
and  the  sale  confirmed.  The  sole  question,  therefore,  is.  Was 
the  execution  of  February  3,  1898,  void  and  unamendable? 

In  Dexter  v.  Cochran,  17  Kan.  447,  it  was  held  that  a  sum- 
mons issued  out  of  the  district  court,  but  without  a  seal,  was 
void.  The  reason  for  this  ruling  was  not  specially  discussed, 
but  it  was  placed  upon  the  ground  that  section  1  of  article  3 
of  the  constitution  requires  that  "all  courts  of  record  shall  have 
a  seal  to  be  used  in  the  authentication  of  all  process."    In  ®®* 
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Lindsay  v.  Commissioners  etc.,  56  Kan.  630,  it  was  ruled:  "A 
paper  purporting  to  be  a  summons,  and  which  is  not  signed  by 
the  clerk  of  the  district  court,  is  invalid;  and  a  motion  made 
by  the  defendant,  who  specially  appears,  to  set  aside  the  service 
of  a  copy  of  the  paper  made  upon  him  should  be  allowed.*' 

This  decision  was  based  upon  section  59  of  the  Civil  Code 
(Gen.  Stats.  1897,  c.  95,  sec.  54;  Gen.  Stats.  1899,  sec.  4305), 
which,  among  other  things,  requires  that  a  summons  be  signed 
by  the  clerk.  In  Gordon  v.  Bodwell,  59  Kan.  51,  68  Am.  St. 
Eep.  341,  it  was  ruled  by  a  majority  of  the  court:  "The  pro- 
vision contained  in  section  1  of  article  3  of  the  constitution 
that  'all  courts  of  record  shall  have  a  seal  to  be  used  in  the  au- 
thentication of  all  process'  is  mandatory,  and  an  order  of  sale 
issued  without  the  seal  of  the  court  is  void;  and  the  court  has 
no  power,  after  a  sale  made  thereunder,  to  allow  the  process  to 
be  amended  by  attaching  the  seal." 

The  first  two  cases  cited  are  unlike  the  present  one  in  that 
the  vrnis  in  question  were  summonses,  and  also  in  the  further 
respect  that  no  motions  were  made  to  amend  the  defective 
process,  and  the  case  first  cited  differs  from  this  in  the  further 
respect  that  the  seal  of  the  court,  not  the  signature  of  the  clerk, 
was  omitted.  The  case  last  cited  is  also  unlike  the  present  one 
in  that  the  defect  in  the  writ  consisted  in  the  omission  of  the 
seal,  not  the  signature  of  the  clerk.  The  ground  of  the  de- 
cisions in  Dexter  v.  Cochran,  17  Kan.  447,  and  Gordon  v.  Bod- 
well, 59  Kan.  51,  68  Am.  St.  Eep.  341,  as  expressed  in  the  last 
case,  was  that  the  constitutional  requirement  to  authenticate 
process  with  the  seal  of  the  court  was  mandatory.  The  holding 
of  the  majority  of  the  court  in  the  last  case  was:  "As  the  con- 
stitution requires  the  use  of  a  seal  in  ^®''  the  authentication  of 
all  process,  no  distinction  can  be  drawn  between  original,  mesne, 
and  final  process;  that  the  constitutional  provision  is  manda- 
tory, and  its  force  may  not  be  impaired  by  the  legislature,  either 
by  attempting  directly  to  dispense  with  its  requirements  or 
through  the  indirect  method  of  allowing  the  process  to  be 
amended  after  it  has  spent  its  force." 

The  reasoning  in  that  case,  however,  cannot  be  applied  to  the 
facts  of  the  present  one.  There  is  no  constitutional  direction 
to  authenticate  process  with  the  signature  of  the  clerk  issuing 
it.  The  requirement  in  that  respect  is  statutory.  The  legis- 
lature need  not  have  made  the  requirement.  It  could  not,  how- 
ever, have  dispensed  with  the  requirement  to  authenticate  pro- 
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cess  with  the  seal  of  the  court  because  the  constitution  ordains 
that  to  be  done. 

Constitutional  provisions  are  rarely  directory,  but  are  meant 
to  be  obeyed  in  strictness  of  letter.  It  is  foreign  to  the  high 
purpose  of  an  organic  law  to  give  advisory  directions.  Occa- 
sionally the  object  of  a  constitutional  provision  and  the  language 
in  which  its  meaning  is  expressed  justify  the  view  that  it  was 
intended  to  be  directory  only,  but,  in  the  main,  constitutional 
ordinances  are  intended  to  be  viewed  as  mandatory.  In  such 
cases,  a  failure  to  obey  the  constitutional  command  prevents  the 
thing  done  from  acquiring  any  legal  efficacy.  It  is  different, 
however,  in  the  case  of  many  legislative  requirements.  The 
general  rule  is  that,  where  the  provision  of  the  statute  is  of  the 
essence  of  the  thing  required  to  be  done,  and  by  which  jurisdic- 
tion to  do  it  is  obtained,  it  is  mandatory,  but  where  the  required 
act  is  in  the  nature  of  an  incident  to  the  thing  to  be  done,  and 
especially  after  jurisdiction  to  do  it  has  been  first  obtained,  it  is 
directory.  Tested  by  these  principles,  we  are  quite  well  satisfied 
that  the  lack  of  the  clerk's  ^"*  signature  to  the  execution  of 
February  3,  1898,  was  an  amendable  defect.  The  requirement 
of  the  statute  to  authenticate  mesne  process  by  the  clerk's  sig- 
nature is  directory,  not,  however,  in  the  sense  that  it  may  be 
willfully  disregarded,  but  in  the  sense  that  upon  discovery  of  the 
omission  the  lack  may  be  supplied,  and  the  defect  cured  nunc 
pro  tune  by  an  order  for  amendment.  The  statute  of  amend- 
ments is  very  liberal  and  is  of  equal  efficacy,  at  least  in  most 
particulars,  with  the  statutory  requirement  to  authenticate  pro- 
cess with  the  signature  of  the  clerk.  The  Civil  Code,  section 
139  (Gen.  Stats.  1897,  c.  95,  sec.  139;  Gen.  Stats.  1899,  sec. 
4389),  provides:  "The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding  by  adding  or  strik- 
ing out  the  name  of  any  party,  or  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect.'* 

The  general  rule  is  that  defects  in  process  of  the  character 
of  that  in  question  may  be  amended  under  the  authority  of 
statutes  like  the  one  quoted.  The  decisions  upon  the  subject 
are  cited  in  the  opinion  of  the  court  in  Gordon  v.  Bodwell,  59 
Kan.  51,  68  Am.  St.  Rep.  341,  and  need  not  be  discussed.  The 
fact,  however,  that  the  defect  in  the  writ  imder  consideration 
in  that  case  was  the  lack  of  the  seal  of  the  court,  and  was  not, 
as  in  this  case,  the  omission  of  the  clerk's  signature,  justifies 
the  different  holding  that  is  now  made.     In  the  one  case  the 
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constitution  was  disregarded;  in  the  other  a  statute  only  wa» 
violated.  It  is  not  within  the  power  of  the  legislature  to  ab- 
solve from  penalties  consequent  upon  the  violation  of  a  consti- 
tutional command.  It  is,  however,  within  its  power  to  provide 
a  curative  remedy  for  an  infraction  of  its  own  enactments. 
This  it  ^^^^  has  done  by  a  general  provision  covering  cases  like 
the  one  in  question.  The  execution  creditor  availed  himself 
of  the  benefit  of  this  provision  and  thereby  cured  the  defective 
process. 

Whether  the  statute  will  authorize  the  amendment  of  the 
initial  writ  issued  in  a  case — the  summons  by  which  jurisdic- 
tion of  the  person  is  obtained — is  a  question  with  which  we 
have  no  concern,  and  it  is  not  decided.  It  was  held  in  Lindsay 
V.  Commissioners  etc.,  56  Kan.  630,  that  a  summons  without 
the  signature  of  the  clerk  was  invalid  and  should  have  been 
quashed;  but  the  question  whether  such  kind  of  writ  was  amend- 
able was  not  presented  in  that  case,  and  therefore  was  not  de- 
termined. It  is  presented  in  this  case  as  to  process  to  sell  land 
issued  after  jurisdiction  obtained,  and  the  holding  is  that  the 
amendment  may  be  made. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


AN  EXECUTION  MAY  BE  AMENDED  In  matters  of  form  and 
as  to  clerical  errors  and  omissions,  but  not  as  to  matters  of  sub- 
stance: Blanks  v.  Rector,  24  Ark.  496,  88  Am.  Dec.  780.  If  no  person 
Is  named  therein  as  plaintiff  in  the  judgment  upon  which  It  Is  Is- 
sued, the  officer  issuing  it  may  amend  it  by  inserting  the  name  of 
the  plaintiff:  Smith  y.  Bell,  107  Ga.  800,  73  Am.  St  Bep.  151. 
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LAROUSSINI  V.  WERLBIN. 

[52  Louisiana  Annual,  424.] 

LANDLORD  AND  TENANT— LEASE,  WHEN  COMPLETE. 
A  verbal  contract  of  lease,  complete  in  itself  independent  of  any 
writing,  and  unaccompanied  by  an  intention  to  have  it  reduced  to 
writing  as  perfecting  it,  is  an  enforceable  contract.  If  such  verbal 
contract  is  made  and  subsequently  the  parties  agree  that  it  shall 
be  reduced  to  writing  and  signed,  but  this  is  never  done,  it  Is  still 
enforceable  as  a  binding  contract. 

LANDLORD  AND  TENANT— VERBAL  LEASE,  WHEN  IN- 
COMPLETL^E.— If  a  verbal  contract  of  lease  is  agreed  upon  with  the 
understanding  and  intention  that  it  shall  be  reduced  to  writing  and 
signed,  and  that  the  written  lease  shall  take  the  place  of  the  verbal 
agreement,  then,  until  the  written  lease  is  drawn  and  signed,  the 
contract  is  incomplete,  and  either  party  before  signing  may  retract, 
decline  to  go  further,  and  refuse  to  consummate  the  agreement. 

H.  Denis  and  B.  K.  Miller,  for  the  appellant. 

Lazarus  &  Luce  and  E.  T.  Merrick,  for  the  appellee. 

*24  BLAKCHAED,  J.  PlaintifE  sues  to  enforce  a  verbal 
contract  of  lease  on  valuable  property  in  New  Orleans,  for  the 
term  of  five  years  at  seven  hundred  and  fifty  dollars  per  month, 
or  nine  thousand  dollars  per  annum. 

His  contention  is,  that  there  was  entered  into  between  him- 
self and  defendant  a  complete  and  final  verbal  contract  of  lease, 
for  the  more  secure  proof  of  which  an  act  in  writing  was  to 
have  been  executed;  '^^  but  that  the  binding  obligation  of  the 
agreement  was  in  no  manner  to  depend  upon  the  said  writing, 
or  to  be  suspended,  or  revocable,  in  the  meantime. 

The  contention  of  the  defendant  is,  that  while  the  lease  of 
the  property  was  negotiated  at  personal  interviews  between  him- 
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self  and  plaintiff,  the  verbal  agreement  was  only  preliminary 
to  a  written  contract  intended  to  be  passed,  and  until  the  latter 
was  consummated,  neither  party  was  bound  by  the  verbal  agree- 
ment. 

The  parties  sustained  at  the  time  the  relation  of  lessor  and 
lessee  toward  each  other.  The  defendant  was  occupying  the 
identical  premises  under  a  previous  five  years'  lease,  which  was 
drawing  toward  its  close,  and  the  contract  now  declared  on  was 
in  renewal  of  the  lease  for  another  five  years,  at  a  rate  of  rental 
fifty  dollars  per  month  greater  than  the  then  existing  lease 
called  for.  The  latter  was  in  writing — an  authentic  act — and 
rent  notes  for  the  monthly  payments  of  seven  hundred  dollars 
had  been  given.  It  was  in  contemplation  that  rent  notes  for 
the  renewed  lease  were  to  be  given. 

About  a  week  after  the  verbal  agreement  of  renewal  had 
taken  place,  the  plaintiff  called  at  the  office  of  a  notary  public, 
and  informing  the  latter  he  had  leased  his  store  to  the  defend- 
ant, mentioning  the  terms  of  the  new  lease  and  the  monthly 
rental,  requested  him  to  draw  up  an  act  of  lease  substantially 
similar  to  the  one  then  existing  between  the  parties  for  the 
same  premises. 

The  notary  did  so,  and  also  prepared  sixty  rent  notes,  at 
seven  hundred  and  fifty  dollars  each,  to  cover  the  five  years' 
lease.  He  then  notified  defendant  the  lease  and  notes  were 
ready  for  signature.  Some  delay  ensued,  but  in  the  course  of  a 
week  or  ten  days  later  the  plaintiff,  with  the  notary,  repaired 
to  the  office  of  the  defendant.  The  lease,  as  prepared  by  the 
notary,  had  been  handed  to  the  defendant  at  his  request  for  in- 
spection some  days  before,  and  he  had  it  in  his  possession  when 
the  notary  and  the  plaintiff  called.  The  notary  informed  him 
the  object  of  the  call  was  to  formally  execute  the  lease  and  ob- 
tain his  signature  to  the  rent  notes.  Whereupon  defendant  re- 
plied that  he  had  changed  his  mind  and  would  not  execute  the 
lease,  and  handed  the  written  instrument  and  the  unsigned 
notes  back  to  the  notary. 

Following  this,  the  plaintiff  brought  an  action  to  enforce  the 
■^^^  specific  performance  of  defendant's  promise  to  sign  the  act 
■of  lease  in  execution  of  the  verbal  agreement.  That  suit  was 
dismissed  on  exception,  and  the  judgment  of  dismissal,  on  the 
ground  of  no  cause  of  action,  was  affirmed  here:  See  Laroussini 
▼.  Werlein,  48  La.  Ann.  13. 

The  present  suit  was  then  instituted,  basing  recovery  on  the 
Terbal  lease.     It  was  met  by  the  plea  of  res  judicata,  filed  by 
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way  of  exception,  predicated  upon  the  judgment  in  the  first 
case.  The  plea  was  sustained  by  the  trial  court  and  the  suit 
dismissed;  but  on  appeal  here  that  judgment  M'as  reversed,  the 
case  ordered  reinstated  on  the  docket,  and  a  trial  upon  its  merits 
directed  to  be  proceeded  with:  See  Laroussini  v.  Werlein,  50  La. 
Ann.  637.  Trial  followed,  with  the  result  that  plaintifE's  de- 
mand was  rejected.  He  appealed  and  this  appeal  is  now  before 
us. 

The  question  presented  is,  whether  there  was  a  valid,  binding 
agreement,  amounting  to  a  completed  contract,  verbally  made 
between  the  parties,  which  is  enforceable  irrespective  of  the  fact 
that  the  same  was  not  followed  by  the  execution  of  a  written 
contract  of  lease;  or  whether  there  was  only  a  bargain  between 
the  parties  to  lease,  or  a  completed  negotiation  to  that  end, 
or  an  understanding  and  agreement  as  to  terms,  conditions, 
duration,  etc.,  which  was  to  attain  to  the  dignity  and  import- 
ance of  a  contract  of  lease,  and  obligatory,  only  after  the  same 
had  been  reduced  to  writing  and  signed  by  the  parties.  If  the 
first,  the  case  is  with  the  plaintiff;  if  the  latter,  with  the  de- 
fendant. 

A  verbal  contract  of  lease,  complete  in  itself,  independent  of 
any  writing,  and  unaccompanied  by  an  intention  to  have  the 
same  reduced  to  writing  as  perfecting  it,  is  an  enforceable  con- 
tract. And  if  such  a  verbal  contract  be  made,  and  subsequently 
the  parties  agree  that  the  same  shall  be  reduced  to  writing  and 
be  signed,  and  afterward  there  is  a  failure  to  so  reduce  it  to  writ- 
ing and  to  signature — one  of  the  parties  refusing — ^it  is  still 
enforceable  as  a  binding  contract:  Carlin  v.  Harding,  10  La. 
225;  Avendano  v.  Arthur,  30  La.  Ann.  321. 

But  if,  when  a  verbal  contract  of  lease  is  agreed  on,  it  is  un- 
derstood, contemplated,  and  intended  that  it  should  be  reduced 
to  writing,  that  there  should  be  a  written  lease,  that  the  written 
lease  should  take  the  place  of,  and  stand  for,  what  has  been 
agreed  on  verbally  in  respect  to  ■*^''  the  leasing  of  the  property, 
then  until  the  writing  is  drawn  up  and  signed  the  contract  is 
inchoate,  incomplete,  and  either  party,  before  signing,  may  re- 
cant, retract,  recede,  withdraw,  decline  to  go  further,  refuse  to 
consummate:  Fredericks  v.  Fasnacht,  30  La.  Ann.  117;  Villere 
V.  Brognier,  3  Mart.  349-527;  Blocker  v.  Tillman,  4  La.  80; 
Wolf  V.  Mitchell,  24  La.  Ann.  434;  Fernandez  v.  Soulie,  28  La. 
Ann.  31;  Des  Boulet  v.  Gravier,  1  Mart.,  N.  S.,  421-492;  Meyer 
T.  Labau,  51  La.  Ann.  1729.  Judged  by  the  rule  thus  laid 
down,  the  case  at  bar  is  with  the  defendant. 
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Undoubtedly,  these  parties  litigant  did  agree  verbally  upon 
a  contract  of  lease  in  renewal  of  the  then  existing  lease;  but  that 
this  was  to  be  followed  by  a  writing  setting  forth  the  same,, 
and  to  be  signed  by  the  contracting  parties,  which  writing 
should  take  the  place  of  and  stand  for  what  had  been  agreed 
on  verbally,  is  established  beyond  peradventure. 

This  was,  we  think,  the  understanding  and  intention  of  the 
parties,  and  this  understanding  and  intention  was  contemporane- 
ous with  the  verbal  agreement  made.  After  agreeing  verbally 
with  the  defendant  about  the  lease,  plaintiff  left  the  store, 
where  the  interview  had  been  held,  to  have,  later,  the  contract 
drawn  by  his  notary.  Defendant  had  suggested  that  it  be 
merely  indorsed  upon  the  then  existing  written  contract  of  lease, 
but  plaintiff  had  not  consented  to  this.  He  desired  a  formal 
contract  drawn  in  renewal  of  the  lease,  with  accompanying 
notes,  and  such  contract  was  drawn  and  the  notes  prepared. 

Whether  the  renewal  contract  was  to  be  indorsed  upon  the 
old  contract  of  lease  and  signed  by  the  parties,  or  whether  a 
fresh  contract  was  to  be  drawn  and  signed,  equally  evidences  the- 
intention  that  a  written  contract  was  to  be  made. 

The  agreement  reached,  as  to  the  renewal  of  the  lease,  was 
to  be  reduced  to  writing  in  some  form  or  another.  The  law  is 
not  particular  as  to  this  form,  nor  as  to  the  verbiage  used,  nor 
as  to  the  length  of  the  contract,  and  however  brief  the  writing, 
if  it  were  part  of  the  understanding  there  should  be  a  writing, 
as  we  hold  was  the  case,  such  writing  suffices,  provided  it  sets 
forth  the  intention  of  the  parties,  and  until  it  is  drawn  up  and 
signed  no  contract  of  lease  was  perfected. 

Plaintiff  does  not  deny  that  a  writing  setting  forth  the  lease 
was  contemplated  and  intended  at  the  time  the  verbal  agree- 
ment was  made,  "^^^  but  contends  that  this  was  to  serve  only 
as  proof  of  the  agreement,  and  that  the  contract  being  complete 
without  it,  the  parties  remained  bound  even  though  the  written 
act  was  not  executed. 

Considering  the  many  circumstances  disclosed  by  the  record 
militating  against  it,  we  cannot  accept  this  view  of  the  case. 
Nor  do  we  think  it  can  be  pressed  with  consistency  in  face  of 
the  fact  that  having  failed  to  obtain  the  signature  of  defendant 
to  the  new  contract  and  notes,  plaintiff  first  brought  euit  to 
compel  the  signing  of  the  same. 

The  contract  was  to  be  reduced  to  writing;  the  lease  had  yet 
to  be  executed.  There  is  no  contradiction  as  to  that.  This  un- 
derstanding, contemplation,  and  intention  as  to  the  writing,  as 
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to  tlie  execution  of  a  ■written  lease,  was  part  of  the  transaction 
that  went  to  make  up  the  verbal  agreement,  and  the  same  can- 
not be  held  to  have  been  completed  until  the  written  lease  was 
prepared  and  signed. 

The  plaintiff  had  had  a  long  experience  in  leasing  real  estate 
and  is  a  conservative  business  man,  A  five  years'  verbal  lease 
of  high-priced  property  was  not  a  reasonable  business  transac- 
tion. He  had  never  finally  closed  a  contract  of  lease  except  in 
writing,  and  had  never  put  a  tenant  in  possession  of  premises 
except  under  a  written  contract  of  lease. 

These  are  strong  circumstances  militating  against  the  prob- 
ability of  a  completed  verbal  contract  having  been  made. 

In  Wolf  V.  Mitchell,  24  La.  Ann.  434,  where  a  verbal  lease 
of  property  for  five  years  at  the  price  of  nine  thousand  dollars 
for  the  first  year,  ten  thousand  dollars  for  the  second  year,  and 
twelve  thousand  dollars  for  the  three  following  years,  was 
sought  to  be  enforced,  it  was  held,  "it  being  shown  that  it  was 
the  obvious  intention  of  the  parties  to  reduce  the  terms  of  the 
lease  to  writing  before  it  was  considered  as  complete,  the  de- 
fendants, as  lessees,  could  not  be  held  on  the  plaintiff's  showing 
a  verbal  lease  itievely." 

And  in  this  connection  it  was  said:  'In  making  a  contract  to 
the  extent,  amoimt,  and  importance  of  the  one  under  considera- 
tion, it  is  reasonable  that  the  parties  should  have  reduced  it  to 
writing  so  as  to  make  it  binding  in  all  its  stipulations  before 
considering  it  fully  closed." 

In  the  lease  under  consideration,  as  shown  by  the  copy  plain- 
tiff had  drawn  up  by  the  notary,  there  were  many  and  drastic 
stipulations,  such  as,  that  the  nonpayment  of  any  one  of  the 
rent  notes  at  maturity  "^^^  should  cause  all  the  remaining  notes 
to  become  due  and  demandable,  payment  of  attorneys'  fees  (five 
per  cent)  in  case  of  suit  to  collect  the  rent,  keeping  of  the  prem- 
ises in  good  order  at  the  expense  of  the  lessee,  the  nondissolu- 
tion  of  the  lease  in  the  event  the  building  should  be  destroyed 
by  fire,  the  reservation  of  the  right  by  the  lessor  to  cancel  the 
lease  in  the  event  of  the  violation  of  any  of  the  conditions  by 
the  lessee,  etc. 

It  surely  was  not  intended  that  a  contract  of  lease  embracing 
concessions,  rights,  and  obligations  of  this  character  was  to  be 
left  to  the  doubts  and  uncertainties  of  a  mere  verbal  agreement. 
And  that  the  written  instrument  which  was  to  follow  was  only 
to  furnish  proof  of  a  completed,  anterior,  verbal  contract  of 
lease  is  not,  we  think,  sustained  by  the  evidence.    Nor  does  it 
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comport  with  what  is  usual  among  business  men  in  transactions 
of  that  character. 

We  incline  to  the  conviction  that  the  written  act  which  the 
parties  intended  to  execute  between  themselves  was  to  be  the 
contract  itself.  This  being  so,  the  law  fixed  their  rights  and 
reponsibilities,  and  neither  party  was  bound  untU  the  written 
instrument  was  passed,  and  either  had  the  right,  before  con- 
summation, of  receding. 

Judgment  affirmed. 

Mr.  Justice  Breaux  dissents. 
Rehearing  refused. 


OONTRAOTS,  WHEfN  COMPLETE.— When  parties  enter  Into  an 
oral  contract,  with  the  understanding  that  it  is  to  be  reduced 
to  writing  before  going  Into  effect,  it  is  not  binding  until  put  iu 
writing:  Mississippi  etc.  Co.  v.  Swift,  86  Me.  248,  41  Am.  St.  Rep. 
545.  However,  a  contract  to  execute  a  certain  instrument,  the 
terms  of  which  are  mutually  agreed  upon.  Is  as  valid  and  obligatory 
as  the  written  contract  itself  would  be  if  executed.  Neither  party 
is  at  liberty  to  refuse  to  perform  or  enter  into  the  agreement  as 
stipulated:  Sanders  v.  Pottlitzer  etc.  Co.,  144  N.  Y.  209,  43  Am.  St. 
Rep.  757. 

ON  PAROL  LEASES,  see  the  monographic  note  to  Wallace  T. 
Scoggins,  17  Am,  St.  Rep.  752-757. 


CROWLEY  v.  WEST. 
[52  Louisiana  Annual,  527.] 

MUNICIPAL  CORPORATIONS— POWER  TO  CONFINH 
BUSINESS  TO  DESIGNATED  LOCALITY— A  municipality  has 
no  general  or  implied  authority  to  suppress  or  confine  a  lawful  busi- 
ness to  a  designated  locality  when  such  business  is  not  a  nuisance 
per  se,  and  the  statute  under  which  the  municipality  acts  only  con- 
fers authority  in  specific  terms  to  prescribe  regulations  whereby 
the  place  iu  which  such  business  is  conducted  shall  be  kept  clean 
and  in  good  order. 

MUNICIPAL  CORPORATIONS— UNREASONABLE  ORDI- 
NANCES.—A  municipal  ordinance  which  permits  certain  livery- 
stables  to  be  maintained  in  the  business  center  of  the  city,  while 
another  stable  and  all  others  thereafter  erected  are  confined  to  a 
designated  locality  remote  from  such  business  center,  is  an  unrea- 
sonable discrimination  and  unconstitutional  and  void. 

H.  Story  and  P.  S.  Pugh,  for  the  appellant. 

P.  J.  Chappuis  and  Saunders  &  Gurley,  for  the  appellee. 
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""'  MONROE,  J.  Defendant  was  fined  for  violating  an 
ordinance  of  the  town  of  Crowley  which  prohibited  the  estab- 
lishment of  livery-stables,  except  within  certain  limits;  and  he 
has  appealed  to  this  court,  on  the  ground  that  said  ordinance 
is  in  contravention  of  statutory  and  constitutional  law. 

The  ordinance  in  question  was  adopted  in  1898,  and,  whilst 
it  declares:  "Section  1 That  hereafter  it  shall  be  unlaw- 
ful to  establish,  maintain,  locate,  or  operate  a  livery,  feed,  sale, 
and  boarding  stable  within  any  portion  of  the  corporation  lim- 
its of  the  town  of  Crowley,  except  as  hereinafter  prescribed," 
and  then  proceeds  to  establish  the  limits,  remote  from  the  busi- 
ness center  of  the  town,  in  which  such  stables  may  be  conducted, 
and  to  provide  penalties  for  violation  of  the  ordinance,  the  con- 
cluding section  reads  as  follows,  to  wit: 

"Sec.  3.  That  the  provisions  of  this  ordinance  should  not 
be  applied  to  livery,  sale,  boarding,  and  feed  stables  already  in 
existence  and  under  operation;  provided,  that  the  effects  of  the 
ordinance  shall  not  be  governed  by  this  section,  which  is  hereby 
declared  to  be  a  distinct  and  independent  part  of  the  ordinance." 

The  admissions  and  the  evidence  show  that,  when  the  case 
was  tried,  there  were  five  livery-stables  within  the  prohibited 
section  of  the  town;  one  of  them  being  conducted  by  the  firm 
of  which  the  defendant  is  a  member,  and  another  being  a  stable 
which  had  been  sold  before  the  adoption  of  the  ordinance,  by 
defendant's  present  partner,  to  the  person  who  is  now  conduct- 
ing it.  After  this  sale  was  made,  and  before  the  adoption  of 
said  ordinance,  C.  R.  West,  defendant's  partner,  purchased  a 
lot,  for  which  he  paid  one  thousand  dollars,  also  within  the  pro- 
hibited district,  and  ordered  lumber  and  material  for  the  erec- 
tion thereon  of  a  new  stable,  which,  as  we  understand,  has  been 
since  built  at  a  cost  of  thirteen  hundred  dollars;  and  said  firm 
have,  in  the  meanwhile,  and  after  the  adoption  of  said  ordi- 
nance, carried  on  business  in  the  stable,  for  the  maintenance  of 
which  the  arrest  was  made. 

528  rp^g  ordinance,  as  it  stands,  will  affect  no  other  existing 
stable  than  that  conducted  by  the  defendant's  firm,  and  said 
firm,  if  the  ordinance  is  enforced,  will  be  compelled  to  move 
within  the  limits  designated,  with  the  result  that  it  will  be 
unable  to  compete  with  the  other  stables,  which  are  in  the  busi- 
ness portion  of  the  town. 

The  points  relied  on  by  defendant  are:  That  the  corporate 
powers  of  the  town  of  Crowley  are  derived  from  act  136  of 
1898,  and  that  said  act  confers  no  authority  for  the  adoption 
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pf  the  ordinance  in  question.  That  said  ordinance  is  invalid, 
because  it  was  not  "entered  in  a  well  bound  book/'  as  required 
by  said  act.  That  said  ordinance  is  unconstitutional  and  il- 
legal, for  the  further  reason  that  it  is  "discriminatory,  unrea- 
sonable, arbitrary,  and  unequal  in  its  operation  and  effect,"  and 
would  "operate  a  hardship  on  defendant,  by  compelling  him  to 
remove  his  stable  from  a  limit,  where  livery-stables  are  now 
prohibited  to  a  locality  designated  and  set  aside  for  that  pur- 
pose, remote  and  distant  from  the  central  portion  of  business, 
while  others,  his  competitors,  are  permitted  to  carry  on  a  similar 
and  like  occupation,  unmolested,  and  free  from  municipal  in- 
terference and  objection."  That  said  ordinance  abridges  de- 
fendant's liberty  with  respect  to  the  selection  of  a  means  of  a 
livelihood,  and  denies  him  the  enjoyment  of  his  rights  and 
privileges,  and  of  his  property,  as  guaranteed  by  the  constitu- 
tion of  the  United  States. 

The  town  of  Crowley  was  originally  incorporated  in  1894, 
agreeably  to  the  provisions  of  act  No.  49  of  1882.  The  act 
of  1882,  however,  purports  merely  to  regulate  the  "manner" 
of  incorporation,  and  contains  no  specific  grants  of  power. 

Whatever  authority  was  exercised  by  the  corporation  thus 
established  must,  therefore,  have  been  implied  from  the  fact  of 
its  authorized  existence  as  a  municipal  corporation.  In  1899, 
said  corporation,  by  the  vote  of  its  electors,  and  the  proclama- 
tion of  the  governor,  as  required  by  the  act,  accepted  the  of- 
fer made  by  the  state,  by  means  of  act  No.  136  of  1898,  and 
became  a  "town"  under  said  act. 

The  act  of  1898  is  of  much  broader  scope  than  that  of  1882, 
since  the  latter  provided  only  for  the  "manner"  of  effecting 
incorporation,  whilst  the  former  provides  not  only  for  the  crea- 
tion of  corporations  where  none  previously  existed,  and  for 
the  conversion  of  corporations,  already  established  under  pre- 
viously adopted  statutes,  into  ^^^  corporations  acknowledging 
it,  said  act,  as  the  authority  within  which  alone  they  exist; 
but  it  also  specifies,  in  terms  of  great  exactness,  the  powers 
which  are  to  be  exercised  by  the  corporations  so  created,  or 
converted,  and  it  concludes  with  a  clause  which  repeals  all  laws 
contrary  to  it  or  "on  the  same  subject  matter,"  except  as  other- 
wise provided  in  the  act  itself. 

The  acceptance  of  this  act  by  the  town  of  Crowley,  as  the 
Jordan  through  which  it  was  born  again,  if  it  does  not  cut  off 
inquiry  into  any  previous  existence,  at  least  reduces  that  in- 
quiry within  very  definite  bounds.     It  may  be  conceded  that 
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existing  ordirances,  adopted  during  such  previous  existence, 
were  not  necessarily  annulled  by  the  regeneration  of  the  town 
thus  effected.  But  it  must  also  be  conceded  that  no  such  ordi- 
nance can  be  enforced,  if  found  to  conflict  with  the  law  within 
which  the  town  now  lives  and  moves  and  has  its  being,  since  the 
creature,  in  matters  of  this  kind,  is  not  more  powerful  than  the 
creator. 

The  charter  of  1894  assumed  for  the  town  the  power,  among 
other  things,  to  regulate  the  'location,"  as  well  as  the  inspec- 
tion and  cleaning  of  "stables,  cattle  yards,  slaughter-houses, 
soap,  glue,  taUow,  and  leather  factories,  depositories  for  hides, 
and  all  such  places  of  business,  likely  to  be,  or  to  become,  detri- 
mental to  health,"  etc.;  and  it  was  under  this  charter  that  the 
ordinance  in  question  which  undertakes  "to  regulate  the  loca- 
tion of  stables"  was  adopted.  But,  since  the  acceptance  of  the 
act  of  1898,  there  is  no  room  for  the  assumption  or  exercise  of 
any  power  not  expressly  or  impliedly  conferred  by  the  act. 

It  is  not  pretended  that  the  act  of  1898,  in  express  terms, 
confers  upon  corporations  established  under  it  any  authority 
to  regulate  the  location  of  stables.  The  remaining  question 
then  is.  Can  such  authority  be  implied? 

The  act  provides,  in  substance: 

"Sec.  13.  That  each  city,  town,  or  village,  which  is  incor- 
porated,, shall  be  governed  by  the  provisions  of  this  act  and 
shall  be  a  municipal  corporation,  with  power:  1.  To  sue  and 
be  sued,  etc.;  2.  To  purchase  and  hold  real  estate,  etc.;  3.  To 
make  all  contracts,  etc.;  4.  To  exercise  such  other  or  further 
powers  as  are  herein  conferred. 

''^^  "Sec.  14.  That  the  powers  herein  granted  shall  be  ex- 
ercised by  the  mayor  and  board  of  aldermen,  etc. 

"Sec.  15.  That  the  mayor  and  board  of  aldermen  shall  have 
power  to  enact  ordinances  for  the  purposes  hereinafter  named, 
and  such  as  are  not  repugnant  to  the  laws  of  the  state,  and  they 
shall  have  power:  1,  To  levy  and  collect  taxes  for  general  pur- 
poses, etc.;  2.  To  levy  and  collect  taxes  to  pay  interest,  etc.; 
3.  To  make  regulations  to  secure  the  general  health  of  the 
mimicipality;  to  prevent,  to  remove,  and  to  abate,  nuisances; 
to  regulate  or  prohibit  the  construction  of  privy  vaults  and 
cess  pools  and  to  regulate  or  suppress  those  already  constructed; 
to  compel  and  regulate  the  connection  of  all  property  with 
eewers  and  drains;  to  suppress  hogpens,  slaughter-houses  and 
•tockyards  and  to  locate  the  same  with  the  concurrent  approval 
of  the  board  of  health,^or  to  regulate  the  same  and  to  prescribe 
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and  enforce  regulations  for  cleaning  and  keeping  the  same  in 
order,  and  the  cleaning  and  keeping  in  order  of  warehouses, 
stables,  alleys,  yards,  private  ways,  outhouses,  and  other  places, 
where  offensive  matter  is  kept  or  allowed  to  accumulate;  and 
to  compel  and  regulate  the  removal  of  garbage  and  filth  be- 
yond the  corporate  limits.*' 

And  there  are  twenty-nine  more  paragraphs  in  section  15, 
each  conferring  separate  and  specific  powers  on  cities  and  towns 
and  villages  falling  under  the  dominion  of  the  act.    In  section 

16  there  are  eleven  distinct  paragraphs,  conferring  specific 
powers  on  cities  and  towns,  but  not  on  villages;  and  in  section 

17  there  are  five  paragraphs,  which  confer  still  further  specific 
authority  on  cities  and  towns  having  more  than  two  thousand 
inhabitants.  But  nowhere  else  in  the  act  are  stables  mentioned, 
save  in  the  paragraph  above  quoted,  where  the  corporations  af- 
fected by  said  act  are  authorized  to  prescribe  and  enforce  regu- 
lations for  cleaning  them  and  keeping  them  in  order,  in  com- 
mon with  warehouses,  alleys,  private  ways,  outhouses,  etc., 
whilst,  in  the  same  connection,  and  as  part  of  the  same  sen- 
tence, the  power  is  conferred  to  "suppress  hogpens,  slaughter- 
houses and  stockj^ards,  or  to  locate  the  same.*' 

It  will  be  observed,  however,  that  the  power  to  ''suppress** 
and  to  "locate,"  thus  conferred,  is  granted  with  the  qualifica- 
tion that  it  is  to  be  exercised  "with  the  concurrent  approval 
of  the  board  of  health.**  The  question,  then,  very  naturally 
suggests  itself.  If  the  legislature  ^*^  had  intended  that  the 
municipal  corporations  affected  by  the  act  of  1898,  should  be 
authorized  at  pleasure  to  "suppress"  or  to  'locate"  warehouses 
and  stables,  what  was  to  prevent  the  use  of  language  granting 
that  authority,  and  why  was  language  used  which  authorizes 
other  action,  and  falls  short  of  authorizing  such  suppression 
or  location?  And,  again,  is  there  any  reason  to  suppose,  tak- 
ing the  whole  paragraph,  quoted  together,  or  taking  the  various 
provisions  which  have  been  referred  to  together,  that  the  law 
makers,  in  specifically  authorizing  the  suppression  or  location 
of  hogpens  and  slaughter-houses  would  require  such  action  to 
be  taken  "with  the  concurrent  approval  of  the  board  of  health,*' 
and  yet  that  they  intended  that  warehouses  and  stables  should 
be  suppressed,  or  located  upon  the  outskirts  of  the  town,  with- 
out the  concurrence  of  the  board  of  health,  although  the  au- 
thority, as  granted,  with  respect  to  them,  extends  only  to  the 
prescribing  and  enforcing  of  regulations  for  keeping  them  clean 
and  in  order? 
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The  law  applicable  to  the  conditions  as  presented,  is,  as  we 
think,  fully  stated  in  the  following  language: 

"The  extent  of  municipal  authority  over  nuisances  depends, 
of  course,  upon  the  powers  conferred  in  this  regard  upon  the 
municipality.  They  may  be  general  or  specific  or  both.  The 
authority  to  preserve  the  health  and  safety  of  the  inhabitants 
and  their  property,  as  well  as  the  authority  to  prevent  and  abate 
nuisances,  is  a  sufficient  foundation  for  ordinances  to  suppress 
and  prohibit  whatever  is  intrinsically  and  inevitably  a  nuisance. 
The  authority  to  declare  what  is  a  nuisance  is  somewhat 
broader,  but  neither  this  nor  the  general  authority  mentioned 
in  this  last  preceding  sentence  will  justify  the  declaring  of 
acts,  avocations,  or  structures,  not  injurious  to  health  or  prop- 
erty, to  be  nuisances It  is  not  unusual  to  invest  the 

municipal  council  with  special  authority  with  respect  to  partic- 
ular avocations,  trades,  acts,  omissions,  and  structures,  with 
a  view  to  conserve  the  public  health  and  safety. 

"The  terms  in  which  such  authority  is  conferred  measure  its 
scope,  but,  in  view  of  the  end  for  which  it  is  given,  it  is  not 
subjected  to  a  hostile,  or  even  to  a  narrow,  construction":  1  Dil- 
lon on  Municipal  Corporations,  par.  379. 

"It  is  a  doctrine  not  to  be  tolerated  in  this  country,  that  a 
municipal  corporation,  without  any  general  laws,  either  of  the 
city  or  ^^^^  state,  within  which  a  given  structure  can  be  shown 
to  be  a  nuisance,  can,  by  mere  declaration  that  it  is  one,  sub- 
ject it  to  removal  by  any  person  supposed  to  be  aggrieved,  or 
even  by  the  city  itself.  This  would  place  every  house,  every 
business,  and  all  property  in  the  city  at  the  uncontrolled  will 
of  the  temporary  local  authorities":  Yates  v.  Milwaukee,  10 
Wall.  497. 

It  has  frequently  been  held  that  a  livery-stable  is  not  a  nui- 
sance per  se:  Shiras  v.  dinger,  50  Iowa,  571,  32  Am.  Hep.  138; 
Pickard  v.  Collins,  23  Barb.  444;  Harrison  y.  Brooks,  20  Ga. 
537;  Burditt  v.  Swenson,  17  Tex.  489,  67  Am.  Dec.  665;  Wood 
on  Nuisances,  sees.  628,  529.  And  in  the  case  at  bar,  the 
mayor,  before  whom  it  was  tried,  declined  to  permit  the  de- 
fendant's counsel  to  ask  a  witness  who  was  upon  the  stand, 
"In  what  manner,  and  in  what  condition  is  the  stable  in  con- 
troversy kept?"  on  the  ground  that  the  question  before  him 
was,  not  how  the  stable  was  kept,  or  whether  it  was  a  nuisance, 
but  whether  or  not  the  town  had  the  right  to  enforce  the  ordi- 
nance, which  prohibited  the  keeping  of  the  stable  where  it  then 
was.     There  is  nothing  in  the  record,  therefore,  to  indicate 
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that  the  defendant's  stahle  was  ohjeetionable  in  any  way  what- 
ever, or  to  anybody,  except:  1.  The  preamble  to  the  ordinance 
under  which  he  was  prosecuted,  which  reads:  **Whereas,  the 
indiscriminate  establishment  of  livery,  feed,  boarding,  and  sale 
stables,  endangers  the  public  health  and  the  public  safety, 
prejudices  the  comfort  and  well-being  of  the  community,  de- 
preciates the  value  of  property,  and  greatly  increases  the  dan- 
ger of  fire,  therefore,"  etc.;  and  2.  The  following  statement, 
embodied  in  the  mayor's  reasons  for  judgment,  to  wit:  "It  is 
even  more  than  an  ordinary  stable,  being  large,  and  being  used 
for  the  penning  and  accommodation  of  a  large  number  of  ani- 
mals for  sale,  and  which  make  considerable  litter,  noise,  and 
disturbance  by  their  constant  tramping  upon  the  floor,  thus 
affecting  the  health  and  comfort  of  the  surrounding  residents." 

This  declaration  in  the  ordinance  cannot  fasten  upon  a  busi- 
ness which  is  not  in  itself  a  nuisance  the  pernicious,  destruc- 
tive, and  altogether  alarming  qualities  which  the  language  used 
attributes  to  it,  any  more  than  these  qualities  can  be  fastened 
upon  a  "warehouse,"  or  an  "outhouse,"  by  the  mere  use  of  lan- 
guage. Nor  can  we  accept  the  statement  in  the  opinion  of 
the  mayor  &»  being  conclusive  upon  the  point  to  which  he 
refers,  since  we  find  absolutely  no  testimony  to  that  effect  in 
the  record,  not  even  that  of  the  prosecuting  witness,  and  *** 
the  mayor,  as  has  been  stated,  had  ruled  out  all  evidence  upon 
the  subject  offered  in  behalf  of  the  defendant. 

We  have,  then,  a  case  in  which  it  appears  that  a  person,  en- 
gaged in  a  business  which  is  conceded  to  be  lawful,  in  which 
four  other  persons,  or  firms,  are  engaged,  in  the  same  town, 
which,  so  far  as  the  record  discloses,  is  conducted  properly  and 
inoffensively,  is  nevertheless,  by  the  operation  of  a  municipal 
ordinance,  arrested  and  fined,  because  he  has  failed  to  establish 
his  said  business  in  a  part  of  the  town  remote  from  the  busi- 
ness center,  rather  than  at  the  place  which  he  considers  most 
advantageous;  and  it  further  appears  that  the  other  four  per- 
sons, or  firms,  engaged  in  the  same  business,  are  not  to  be 
affected  by  the  ordinance,  but  are  to  be  permitted  to  conduct 
their  business  where  they  please,  and  that  it  naturally  pleases 
them  to  remain  in  the  central  part  of  the  town,  from  which 
the  defendant  is  to  be  permanently  excluded.  The  proposition 
that  the  defendant  can  be  thus  discriminated  against,  and  that 
his  four  competitors  in  business  can  be  thus  secured  the  monop- 
oly, in  perpetuity,  of  the  livery-stable  business  in  Crowley,  can- 
not be  seriously  entertained:  State  v.  Mahner,  43  La.  Ann.  4:96; 
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State  V.  Dulaney,  43  La.  Ann.  500;  State  v.  Garibaldi,  44  La. 
Ann.  809,  814;  State  v.  Sarradat,  46  La.  Ann.  703;  State  y. 
Kuntz,  47  La.  Ann.  106;  Tugman  v.  Chicago,  78  111.  409;  Dil- 
lon on  Municipal  Corporations,  4tli  ed.,  par.  322. 

It  is  said,  however,  that,  by  the  terms  of  the  ordinance  itself, 
the  section  by  which  it  was  made  inapplicable  to  those  keepers 
of  livery-stables  who  were  in  business  before  its  adoption  is  to 
be  regarded  as  in  the  nature  of  an  independent  enactment, 
which  may  be  declared  null  without  affecting  the  other  sections, 
and  that  the  ordinance  may  be  held  to  apply  to  all  livery-stables 
in  Crowley  and  to  require  the  proprietors  of  such  stables  either 
to  close  them  up,  and  to  go  out  of  business,  or  else  to  move 
them  within  the  territory  prescribed  by  the  ordinance. 

Pretermitting  the  consideration  of  the  question  whether  such 
a  method  of  dealing  with  the  ordinance  would  be  competent, 
and  conceding,  arguendo,  that  the  section  in  question  could 
be  eliminated  as  suggested,  we  have  remaining  what  may  be 
called  the  main  question,  i.  e..  Assuming  that  the  ordinance 
is  to  apply  to  all  livery-stable  keepers  in  -Crowley,  and  that, 
under  its  provisions,  they  will  be  compelled  to  move  their  es- 
tablishments from  the  center  of  the  town  to  th^  district  '^** 
designated  therein,  is  the  said  ordinance  a  competent  exercise 
of  the  authority  vested  in  the  corporation? 

We  find  nothing  in  the  record  which  would  justify  us  in 
answering  this  question  in  the  affirmative.  Ordinances  of 
municipal  corporations,  purporting  to  have  been  adopted  in  the 
exercise  of  implied  or  general  authority  must  be  'lawful,"  "rea- 
sonable,*' "impartial,"  "fair,"  "general,"  "consistent  with  public 
policy,"  and  "not  in  contravention  of  common  right":  Dillon  on 
Municipal  Corporations,  4th  ed.,  pars.  319-323,  325,  326,  329. 
It  is  doubtful  whether  the  ordinance  in  question  meets  any  of 
these  requirements.  The  business  to  be  affected  is  a  legitimate 
business,  and  there  is  not  a  syllable  of  testimony  in  the  record 
before  us  going  to  show  that  it  is  conducted  otherwise  than  in 
a  proper  manner,  and  inoffensively  to  others.  The  declarations 
of  the  preamble  to  the  ordinance  are  met  by  the  admitted  fact 
that  four  out  of  the  five  stables  in  Crowley  which  are  said  to 
endanger  public  health  and  safety,  prejudice  tfie  comfort  and 
well-being  of  the  community,  depreciate  the  value  of  property, 
and  increase  the  danger  of  fire,  were  to  be  left  untouched, 
whilst  the  penalty  for  all  this  capacity  for  calamity  breeding 
was  to  be  visited  on  the  defendant  as  the  proprietor  of  the 
fifth  stable,  which  is  not  shown  to  differ  in  any  respect  from 
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the  otHers.  Under  these  circuinstaiices,  even  if  the  act  of  1898 
had  not  granted  the  corporate  authority,  with  respect  to  stables, 
in  specific  terms,  the  general  or  implied  authority  to  adopt 
ordinances  in  the  interest  of  the  general  welfare  of  the  com- 
munity would  not  authorize  such  an  oppressive  discrimination 
between  the  defendant  and  other  keepers  of  livery-stables. 

But  the  specific  character  of  the  grant  of  authority  to  pre- 
scribe regulations  for  the  "cleaning"  and  "keeping  in  order** 
of  stables,  warehouses,  etc.,  taken  in  connection  with  the  au- 
thority granted,  in  the  same  section,  and  in  equally  specific 
terms,  to  "suppress"  or  "locate'*  hogpens,  slaughter-houses,  etc., 
and  taken  in  connection  with  the  general  tenor  of  the  act,  leaves 
no  room  for  doubt  that  it  was  the  intention  of  the  law  mak- 
ers to  distinguish  between  establishments  of  different  kinds, 
and  that  it  was  not  intended  that  any  greater  authority  should 
be  exercised  with  respect  to  stables  and  warehouses  than  that 
which  is  conferred  in  terms.  And  this  limitation  applies  equally 
to  ordinances  in  existence,  when  the  town  passed  imder  the 
dominion  of  the  act  of  1898,  and  to  those  subsequently  adopted: 
Shreveport  v.  Eobinson,  51  La.  Ann.  1314. 

^^®  It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  and  reversed; 
that  the  ordinance  No.  88,  under  which  defendant  was  con- 
victed and  sentenced,  be  decreed  null,  and  of  no  effect,  and 
that  the  defendant  be  discharged  from  further  jrosecution 
thereunder. 


LIVERY- STABLES  In  municipalities  are  not  per  se  nuisances: 
Phillips  V.  Denver,  19  Colo.  179,  41  Am,  St.  Rep.  230.  On  restric- 
tions upon  the  location  of  livery-stables,  see  Chicago  v.  Stratton, 
162  111.  494,  53  Am.  St.  Rep.  325;  Phillips  v.  Denver,  19  Colo.  179,  41 
Am.  St.  Rep.  230;  Shiras  v.  Olingei*,  50  Iowa,  571,  32  Am.  Bep.  138, 
and  note. 

ON  MUNICIPAL  REGULATION  OF  LAWFUL  BUSINESSES, 
see  the  monographic  notes  to  Jacltsonville  v.  Ledwith,  23  Am.  St. 
Bep.  581-584;  Caldwell  v.  Alton,  85  Am.  Dec.  286-289;  Robinson  T. 
Mayor  etc.,  34  Am.  Dec.  637-640. 
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STATE  V.  MICHEL. 
[52  Louisiana  Annual,  836.] 

CONSTITUTIONAL,  LAW— PRESENTATION  OP  BILL  TO 
GOVERNOR.— Under  a  constitutional  provision  that  every  bill 
which  shall  have  passed  both  houses  of  the  legislature  shall  be  pre- 
sented to  the  governor,  such  bill  is  presented  when  it  is  carried  by 
the  chief  clerk  of  either  house  and  offered  or  tendered  to  the  gov- 
ernor or  his  secretary.  It  makes  no  difference  that  he  does  not 
receive  it,  or  refuses  to  receive  it 

CONSTITUTIONAL  LAW— COMPUTATION  OF  TIME.— 
Under  a  constitutional  provision  that  if  any  bill  passed  by  the  legis- 
lature shall  not  be  returned  by  the  governor  "within  five  days  after 
it  shall  have  been  presented  to  him  it  shall  be  a  law,"  the  day  on 
which  such  bill  is  presented  to  the  governor  is  not  to  be  included  in 
the  computation  of  the  five  days,  but  the  last  day  of  the  specified 
period  is  to  be  computed. 

DAY— COMPUTATION  OF  TIME.— A  day,  in  the  computa- 
tion of  time,  begins  at  12  o'clock  midnight  and  extends  through 
twenty-four  hours  to  the  next  12  o'clock  midnight. 

TIME— COMPUTATION  OF— SUNDAY.— If  a  Umitation  of 
time  is  fixed  within  which  a  particular  act  or  thing  is  to  be  done, 
if  done  at  all,  after  which  performance  would  be  without  effect,  and 
if  the  time  exceeds  one  week,  an  intervening  Sunday  is  to  be  in- 
cluded in  the  computation;  if  less  than  a  week,  Sunday  Is  to  be  ex- 
cluded. 

TIME— COMPUTATION  OF— SUNDAY.— If  the  time  stipu- 
lated within  which  an  act  must  be  done  does  not  necessarily  include 
Sunday,  that  day  is  excluded  from  the  computation  without  express 
mention  of  the  fact  If  the  time  stipulated  must  necessarily  include 
Sunday,  that  day  is  not  excluded  from  the  computation,  unless 
there  is  an  express  declaration  to  that  effect 

TIME-COMPUTATION  OF— SUNDAY.— If  one  of  the  Ave 
days  accorded  the  governor  by  the  constitution  In  which  to  return 
a  bill  to  the  legislature  with  his  objections  happens  to  be 
Sunday,  or  a  legal  holiday,  that  day  Is  not  to  be  computed  as  one  of 
the  five  days. 

CONSTITUTIONAL  LAW-^OONSTRUCTION  OF  WORDS.— 
Whatever  doubt  may  exist  in  the  judicial  mind  as  to  the  proper 
meaning  to  be  given  to  words  used  in  a  statute  or  constitutional 
provision,  it  is  safely  resolved  in  favor  of  that  construction  sanc- 
tioned alike  by  the  policy  of  the  law  and  the  moral  sentiment  of  tli» 
people. 

A.  Voorhies,  for  the  appellant, 

M.  J.  Cunningliam,  attorney  general,  and  C.  M.  Cunning- 
ham, for  the  appellee. 

®^''  BLAXCHAED,  J.  This  is  a  proceeding  hy  mandamus 
to  compel  the  secretary  of  state  to  promulgate  as  a  law,  duly 
enacted,  an  act  of  the  general  assembly  of  the  state  of  Louisi- 
ana, known  as  "House  Bill  No.  46"  entitled  "An  act  to  amend 
and  re-enact  act  No.  66  of  the  acts  of  1888,  entitled   'An  act 


March,  1900.]  State  v.  Michel.  365 

to  regulate  the  practice  of  pharmacy;  to  regulate  the  sale  of 
coinpoimded  medicines  and  drugs,  preparations,  and  prescrip- 
tions; to  regulate  the  sale  of  poisons;  to  create  a  state  hoard  of 
pharmacy,  and  to  regulate  the  emoluments  thereof;  to  prevent 
the  practice  of  pharmacy  by  unauthorized  persons,  and  to  pro- 
vide for  the  trial  and  punishment  of  violators  of  this  act  by 
penalties  and  through  civil  process,  and  to  repeal  all  laws  con- 
trary to,  or  in  conflict  with  any  of  the  provisions  of  this  act.'  ** 

©38  ipj^g  contention  of  the  relators  is  that  at  a  late  session  of 
the  general  assembly  the  aforesaid  bill  duly  passed  both  houses 
and  was  on  the  8th  of  July,  1898,  signed  by  the  speaker  of 
the  house  of  representatives  and  by  the  lieutenant  governor 
and  president  of  the  senate;  that  the  enrolled  copy  of  the  bill 
so  signed  was  presented  to  the  governor  of  the  state  on  the 
same  day,  July  8,  1898,  for  executive  approval;  and  that  the 
act  not  having  been  returned  by  the  governor  within  five  days 
thereafter,  the  general  assembly  continuing  in  session,  it  had 
become  a  law  as  though  the  executive  signature  in  approval 
thereof  had  been  attached. 

The  further  contention  is  that  application  was  made  to  the 
secretary  of  state  to  promulgate  the  act  in  accordance  with 
law,  and  that  he  refuses  to  do  so. 

To  the  preliminary  writ,  requiring  him  to  show  cause  why 
the  act  should  not  be  promulgated,  the  secretary  of  state, 
through  the  attorney  general,  answers,  in  effect,  that  he  should 
not  be  required  to  promulgate  the  act  as  a  law  of  the  state 
for  the  reason  that  the  same  was  vetoed  by  the  governor  within 
five  days  after  he  received  the  same  at  the  hands  of  the  mes- 
senger of  the  house,  and  was  not,  subsequently,  passed  by  the 
action  of  the  two  houses  of  the  general  assembly,  the  governor's 
veto  to  the  contrary  notwithstanding. 

The  case  was  tried  below  on  the  following  admission  of  facts: 

**It  is  admitted  that  House  Bill  No.  46,  after  being  signed  by 
the  speaker  of  the  house  and  lieutenant  governor  on  the  8th 
of  July,  1898,  was  carried  to  the  governor's  office  about  10  or 
11  o'clock  on  the  night  of  July  8th.  That  the  governor's  pri- 
vate secretary  had  gone  home  and  that  the  governor  declined 
to  receive  the  bill  at  that  hour.  That  this  bill  was  in  a  batch 
containing  a  large  number  as  shown  by  the  receipts;  that  on 
the  next  day,  July  9th,  the  bills  were  delivered  to  the  gover- 
nor, and  he  signed  a  receipt  which  had  been  prepared  on  July 
8th  without  noticing  the  date.  That  the  engrossed  copy  of  the 
bill,  along  with  the  copies  of  the  other  bills  included  in  the 
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same  receipt,  was  delivered  to  the  secretary  of  state  at  4  P.  M. 
on  July  9  th,  as  shown  by  memorandum  made  by  the  secretary 
of  state  at  that  time.  That  the  secretary  of  state  also  signed 
«  receipt  for  this  bill,  together  with  the  other  bills,  dated  July 
8th,  without  noticing  the  date. 

"It  is  further  admitted  that  the  governor's  veto  reached  the 
house  of  representatives  at  11:20  P.  M,  on  July  14th,  just  be- 
fore ®^  adjournment,  and  that  the  house  did  finally  adjourn 
that  night  at  12  o'clock  without  acting  on  the  veto.  That  the 
governor  takes  no  note  of  the  hour  that  a  bill  is  received  or  the 
hour  when  a  veto  is  sent  in.  But  the  secretary  of  state  noted 
the  hour  that  he  received  the  engrossed  copy  of  House  Bill 
No.  46,  and  the  clerk  of  the  house  noted  the  hour  at  which 
the  veto  came  in.*' 

There  was  judgment  refusing  to  make  the  writ  peremptory 
and  dismissing  the  action  at  relators'  cost.  This  appeal  fol- 
lowed. The  question  first  arising  for  determination  is  what 
constitutes  a  presentation  of  an  act  of  the  general  assembly  to 
the  chief  executive  for  his  action,  under  the  constitution. 

If  the  act  known  as  "House  Bill  No.  46"  were,  in  the  con- 
stitutional sense,  presented  to  him  on  July  8th,  and  he  did  not 
return  the  same  with  his  veto  to  the  house  in  which  it  origi- 
nated until  more  than  five  days  after  such  presentation,  tlien 
the  act  must  (unless  an  intervening  Sunday — one  of  the  five 
days — is  excepted  from  the  computation)  be  considered  as  hav- 
ing become  a  law,  and  the  veto  without  effect  to  prevent  that 
consummation. 

Article  41  of  the  constitution  is  imperative  that:  "As  soon 
as  bills  are  signed  by  the  speaker  of  the  house  and  president 
of  the  senate,  they  shall  be  taken  at  once,  and  on  the  same  day, 
to  the  governor  by  the  clerk  of  the  house  of  representatives,  or 
secretary  of  the  senate." 

The  bill  in  question  was  signed  by  the  speaker  of  the  house 
and  president  of  the  senate  on  July  8,  1898.  It  therefore 
became  the  duty  of  the  clerk  of  the  house  to  take  it  at  once, 
on  the  same  day,  to  the  governor,  and  he  did  so.  It  was  be- 
tween 10  and  11  o'clock  at  night,  it  is  true,  but  the  governor 
was  in  his  office  at  the  capitol  building  and  it  was  "the  same 
day"  on  which  the  presiding  officers  of  the  two  houses  had  at- 
tached their  signatures  to  the  bill. 

If  the  clerk  of  the  house  had, not  taken  the  bill  that  day.  at 
once  after  its  signature  by  the  presiding  officers  of  the  two 
houses — certainly  before  12  o'clock  midnight — to  the  governor. 
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he  would  have  failed  in  the  duty  prescrihed  for  him  by  the 
organic  law.  ' 

Article  76  of  the  constitution  declares  that:  ''Every  bill  which 
shall  have  passed  both  houses  shall  be  presented  to  the  gov- 
ernor. If  he  approve  it,  he  shall  sign  it;  if  not,  he  shall  return 
it,  with  his  objections  in  writing,  to  the  house  in  which  it 
originated,  etc.'* 

^**  The  language  is  "every  bill  ....  shall  be  presented  to 
the  governor."  Here,  the  bill  was  carried  to  the  governor's 
office;  it  was  at  night;  the  governor's  private  secretary  had 
gone  to  his  home,  but  the  governor  himself  was  theie; 
the  clerk  of  the  house  made  known  the  object  of  his  visit; 
the  governor  declined  to  receive  the  bill;  the  clerk  with- 
drew and  retm-ned  with  the  bill  the  next  day,  July  9,  1898, 
when  it  was  received  by  the  governor  and  a  receipt  signed  dated 
July  8,  1898.  It  seems  this  receipt  had  been  prepared  by 
the  clerk  the  evening  previous,  expecting  the  bill  to  be  then 
received  by  the  governor,  and  the  next  day  when  it  was  signed 
the  date  was  not  noticed. 

Undoubtedly,  the  object  of  the  clerk  of  the  house  in  going 
to  the  executive  office  on  the  night  of  July  8th  was  to  fulfill 
his  constitutional  duty  of  presenting  the  bill  to  the  governor 
on  the  same  day  on  which  the  presiding  officers  of  the  two 
houses  had  signed  it.  When  he  made  known  the  purpose  of 
his  visit  to  the  governor  and  tendered  the  bill,  it  was  a  pres- 
entation of  it  in  the  constitutional  sense,  and  the  fact  that 
the  governor  declined  to  then  receive  it  did  not  render  nuga- 
tory and  ineffective  this  presentation.  To  hold  otherwise  would 
put  it  in  the  power  of  the  chief  executive  to  delay  at  will  the 
presentation  of  a  bill  to  him,  something  the  constitution  ia 
careful  to  guard  against. 

"If  any  bill,"  says  the  last  clause  of  article  76  of  the  con- 
stitution, "shall  not  be  returned  by  the  governor  within  five 
days  after  it  shall  have  been  presented  to  him,  it  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  general 
assembly,  by  adjournment,  shall  prevent  its  return,  in  which 
case  it  shall  not  be  a  law." 

The  mandate  of  the  organic  law  is  not  that  the  governor 
must  act,  in  the  way  of  a  veto,  within  jive  days  of  his  recep- 
tion of  a  bill,  but  within  five  days  of  its  presentation  to  him. 
If  it  were  the  first,  he  might,  by  not  receiving  a  measure,  hold 
it  up  until  within  five  days  of  the  end  of  a  session  of  the  gen- 
eral assembly,  then  receive   it,  and    the    adjournment  taking 
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place  would  prevent  its  return,  thus  defeating  its  becomiag  a 
law,  or  in  case  it  was  returned  with  a  veto  message  just  prior 
to  adjournment,  action  on  the  veto  by  the  two  houses  would  be 
prevented. 

But  the  presentation  of  the  measure  being  made  to  him — 
an  offer  of  it  to  him,  a  tender  of  it  to  him — it  can  make  no 
difference  that  he  **^  does  not  receive  it.  The  constitutional 
requirement  is  fulfilled  and  from  that  moment  the  delay  begins 
to  run  and  he  must  act,  if  his  purpose  be  to  veto,  within  five 
days:  See  Opinion  of  Justices,  45  N.'H.  611    et  seq. 

The  bill  in  question  having  been  presented  on  July  8th,  the 
governor  was  entitled  to  "five  days"  for  its  consideration. 
Within  that  period  he  must  return  it  with  his  objections,  or 
else  it  becomes  a  law  the  same  as  if  he  had  signed  it,  unless 
the  general  assembly,  by  adjournment,  shall  prevent  its  return, 
etc.  "Adjournment,"  as  here  used,  means  final  adjournment  at 
the  close  of  the  session;  not  adjournment  for  the  day,  or  for 
several  days  during  the  session:  Opinion  of  Justices,  45  N.  H. 
610. 

If  the  house  in  which  the  bill  proposed  to  be  vetoed  origi- 
nated should  happen  not  to  be  in  session  when  the  governor's 
message  arrived,  delivery  of  the  bill,  with  the  governor's  ob- 
jection, to  the  presiding  officer  of  the  body,  or  to  its  clerk, 
would  seem,  according  to  the  adjudicated  cases,  to  suffice;  and 
in  case  neither  the  presiding  officer,  nor  the  clerk,  can  be 
found,  its  deposit  on  the  presiding  officer's  table  or  desk,  or 
in  the  office  of  the  clerk  would,  doubtless,  likewise  suffice:  See 
Opinion  of  Justices,  45  K  H.  609,  610. 

The  day  on  which  the  bill  is  presented  to  the  governor  is 
not  to  be  included  in  the  computation  of  the  five  days,  but  the 
last  day  of  the  specified  period  is  to  be  computed:  Sheets  r. 
Selden,  2  Wall.  190;  Corwin  v.  Comptroller,  6  S.  C.  394;  People 
V.  Hatch,  33  111.  14,  138;  Price  v.  Whitman,  8  Cal.  412,  417; 
Iron  Mt.  Co.  v.  Haight,  39  Cal.  541;  Dwarris  on  Statutes,  768, 
769;  In  re  Senate  Resolution,  9  Colo.  632. 

A  "day"  in  this  sense  begins  at  12  o'clock  midnight  and  ex- 
tends through  twenty-four  hours  to  the  next  12  o'clock 
midnight:  2  Blackstone's  Commentaries,  141;  Black's  Law  Dic- 
tionary, verbo  "Day'';»Opinion  of  Justices,  45  N.  H.  610.  The 
governor  has  the  whole  of  the  twenty-four  hours  constituting 
a  day.  He  has  what  is  called  a  natural  or  astronomical  day— 
not  an  artificial  day.  Bouvier,  referring  to  "a  day"  as  a  divi- 
sion of  time,  says  in  its  natural  sense  it  consists  of  twenty-four 
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hours,  or  the  space  of  time  which  elapses  while  the  earth  makes 
a  compLte  revolution  upon  its  axis:  Bouvier's  Law  Dictionary. 
®"*^  See,  also,  Abbott's  Law  Dictionary,  verbo  "Day";  People 
v.  Hatch,  33  111.  137. 

In  this  case  the  bill  is  held  to  have  been  "presented"  to  the- 
governor  on  July  8th.  Excluding  that  day  from  computation, 
the  five  days  given  him  by  the  constitution  for  its  considera- 
tion began  at  12  o'clock  midnight  just  as  the  twenty-four 
hours  constituting  the  8th  of  July  ended,  and  the  twenty-four 
hours  constituting  the  9th  of  July  began.  Ordinarily,  then, 
he  was  entitled  to  the  twenty-four  hours,  respectively,  of  the 
9th,  10th,  11th,  12th,  and  13th  of  July  in  which  to  consider 
it  and  return  it  with  his  objections.  But  the  10th  of  July, 
1898,  was  Sunday,  and  of  this  the  court  takes  judicial  cogni- 
zance. 

As  a  consequence,  the  question  next  arising  ?or  determina- 
tion is.  Does  Sunday  count  in  the  computation  of  the  five 
days?  Is  it  to  be  included  or  excluded?  If  the  first,  then  the 
governor's  veto  of  the  measure  on  July  14th  came  too  late;  the 
bill  had  meanwhile  become  a  law  and  thereafter  its  efficacy  as 
such  could  not  be  destroyed  by  the  veto  message.  If  the  sec- 
ond, the  veto  message,  reaching  the  house  of  representatives,, 
where  the  bill  originated,  at  any  time  during  the  hours  consti- 
tuting July  14th,  was  timely.  ^ 

There  is  a  rule  of  general,  though  perhaps  not  of  universal, 
acceptance,  that  where  a  limitation  of  time  is  fixed  within 
which  a  particular  act  or  thing  is  required  to  be  done,  if  done 
at  all,  after  which  performance,  or  the  doing  of  the  thing,  woidd. 
be  without  effect^  if  the  time  exceed  a  week,  an  intervening^ 
Sunday  is  to  be  included  in  the  computation;  if  less  than  a 
week,  Sunday  is  to  be  excluded:  26  Am.  &  Eng,  Ency.  of  Law, 
10;  Haley  v.  Young,  134  Mass.  366;  Anonymous,  2  Hill,  375; 
Thayer  v.  Felt,  4  Pick.  354;  Hannum  v.  Tourtellott,  10  Allen, 
494;  Cunningham  v.  Mahan,  112  Mass.  59. 

Consideration  of  this  rule  commends  its  wisdom.  The  fed- 
eral constitution  allows  the  President  of  the  United  States  ten 
days,  Sundays  excepted,  to  return  a  bill  with  his  objections  af- 
ter its  presentation  to  him.  Many  of  the  states  of  the  Union 
allow  ten  days,  Sundays  excepted.  Some  allow  a  less  number 
of  days,  Sundays  excepted,  and  others  a  less  number  of  days 
without  mentioning  Sunday,  Where  there  has  been  an  omis- 
sion to  except  Sunday  in  the  constitutional  provision,  and  cases 
have  gotten  into  the  courts,  no  authoritative  announcement  of 
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the  rule  to  be  followed  has  been  laid  down,  so  **^  far  as  our 
research  has  extended.  Indeed,  no  decision  covering  the  ex- 
act case  has  been  found  anywhere. 

There  appear  to  be  no  adjudications  on  this  point  by  this 
court  in  the  past,  though  for  more  than  thirty  years  the  con-  - 
fititutional  provision  has  been  as  it  is  now,  viz.,  that  if  any  bill 
shall  not  be  returned  by  the  governor  within  five  days  after  its 
presentation,  it  shall  be  a  law,  etc. — Sunday  not  mentioned. 

The  constitutions  of  1868,  1879,  and  1898  all  so  declare, 
while  the  four  earlier  constitutions — those  of  1812,  1845,  1852, 
and  1864 — ^gave  the  governor  ten  days  in  which  to  return  a 
bill  with  his  objections,  Sundays  excepted. 

It  would  seem  that  since  the  earlier  constitutions  expressly 
excepted  Sunday  and  the  later  constitutions  did  not,  the  in- 
tention of  the  framers  of  the  later  constitutions  was  that  Sun- 
day should  be  counted  in  the  five  days  allowed  the  governor. 

But  this  first  impression  is  obliterated  when  we  consider  and 
apply  the  general  rule  above  referred  to.  Under  the  operation 
of  that  rule,  had  not  the  framers  of  the  earlier  constitutions 
expressly  excluded  Sundays  from  computation  in  the  ten  days 
given  the  governor,  then  Sunday  would  have  been  counted; 
whereas  since,  in  the  later  constitutions,  five  days  only  are  al- 
lowed— ^a  time  which  does  not  necessarily  include  a  Sunday — 
that  day  (Sunday),  happening  to  be  one  of  the  five  days,  is  ex- 
cluded from  the  count. 

Where  the  time  stipulated  was  such  that  it  did  not  necessarily 
include  Sunday,  Sunday  is  excluded  from  the  computation 
without  express  mention  of  the  fact;  where  the  time  stipulated 
must  necessarily  include  Sunday,  to  exclude  that  day  from  the 
computation  there  must  be  an  express  declaration  to  that  ef- 
fect. 

Such  is  the  effect  of  the  general  rule  laid  down,  and  the 
framers  of  the  several  constitutions  under  which  the  state  has 
been  governed  are  presumed  to  have  intended  the  language  and 
phrases  used  in  consonance  therewith.  It  follows  that  if  one 
of  the  five  days  accorded  the  chief  executive  in  which  to  re- 
turn a  bill  with  his  objections  happens  to  be  Sunday,  the  same 
is  not  to  be  computed  as  one  of  the  constitutional  "five  days.'* 

This  view  is  strengthened  by  the  general  policy  of  the  law 
in  regard  to  the  first  day  of  the  week,  and  by  the  sentiment 
prevailing  in  Christian  countries,  ®**  In  law  Sundays  are 
generally  excluded  as  days  upon  which  the  performance  of  any 
act  demanded  by  the  law  is  not  required.    They  are  held  to  be 
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dies  non  juridici.  And  in  the  Christian  world  Sunday  is  re- 
garded as  the  "Lord's  Day/*  and  a  holiday — a  day  of  cessation 
from  labor.  By  statute,  enacted  as  far  back  as  1838,  this  day 
is  made  in  Louisiana  one  of  "public  rest'':  Eev.  Stats.,  sec.  523; 
Code  of  Practice,  207,  763. 

This  is  the  policy  of  the  state  of  long  standing  and  the  fram- 
ers  of  the  constitution  are  to  be  considered  as  intending  to  con- 
form to  the  same.  They  had  the  power  to  have  written  in  the 
provisions  of  the  organic  law,  stipulating  the  time  in  which 
the  governor  should  return  a  bill  with  his  objections,  words 
which  would  have  signified  an  intention  to  depart  in  such  in- 
stance from  the  policy  of  the  law,  but  it  was  not  done.  When 
they  ordered  merely  that  he  must  return  the  bill  within  five 
days  after  its  presentation  to  him,  they  must  be  held  to  have 
meant  days  other  than  those  of  "public  rest." 

Whatever  doubt  may  exist  in  the  judicial  mind  as  to  the 
proper  meaning  to  be  given  to  the  words  used,  it  is,  we  think, 
safely  resolved  in  favor  of  that  construction  sanctioned  alike 
by  the  policy  of  the  law  and  by  the  moral  sentiment  of  the 
people. 

The  governor  of  the  state  has  five  days  in  which  to  consider 
a  bill  presented  to  him  before  he  is  compelled  to  return  it  with 
his  objections,  and  in  this  computation  of  days  he  may  ex- 
clude an  intervening  Sunday  or  other  legal  holiday.  He  vetoed 
the  bill  involved  in  this  controversy  on  the  14th  of  Jul/, 
which  was  timely,  considering  that  the  10th  of  July  was  Sun- 
day. As  it  was  not  thereafter  passed  by  the  two  houses  of  the 
general  assembly  by  the  requisite  constitutional  vote,  his  veto 
to  the  contrary  notwithstanding,  the  measure  did  not  become 
a  law,  and  the  case  of  the  relators  falls. 

In  reaching  the  conclusions  announced  above,  the  fact  that 
there  is  no  constitutional  prohibition  against  the  general  as- 
sembly sitting  on  Sundays  has  not  been  lost  sight  of.  The  gen- 
eral assembly  has  not  heretofore  generally  held  sessions  on  Sun- 
day, and  consideration  of  what  would  be  the  effect  of  a  se-sion 
on  that  day,  in  so  far  as  making  the  same  count,  notwithstand- 
ing it  was  Sunday,  in  the  computation  ®'**  of  the  five  days  al- 
lowed the  governor  in  which  to  return  a  bill  with  his  objec- 
tions, does  not  properly  arise  herein. 

It  is,  therefore,  unnecessary  to  determine  the  same  now,  and 
opinion  is  reserved. 

Judgment  affirmed. 

Rehearing  refused. 
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Time— Computation  ot» 
Exclusion  of  First  Day.— No  uniform  rule  can  be  laid  down  as  to 
whether,  when  computation  is  to  be  made  from  the  time  of  an  act 
done,  the  day  on  which  the  act  is  done  is  to  be  included  or  excluded. 
Whether  the  day  on  which  an  act  is  done  or  an  event  happens  is 
to  be  included  or  excluded  must  depend  upon  the  circumstances 
and  reason  of  the  case,  so  that  the  Intention  of  the  parties  may  be 
effected.  Stich  a  construction  m\ist  be  given  as  operates  most  to 
the  ease  of  the  parties  entitled  to  favor,  and  by  which  rights  are 
secured  and  forfeitures  avoided. 

Undoubtedly,  the  general  tendency  of  the  modem  authorities  is  to 
establish  the  doctrine  that  when  an  act  is  to  be  done  within  a  lim- 
ited period  from  or  after  a  particular  time  or  event,  the  first  day 
thus  designated  is  excluded  and  the  last  day  of  the  specified  period 
IS  included.  In  Lester  v.  Garland,  15  Ves.  Jr.  248,  the  master  of 
the  rolls  said:  "It  is  not  necessary  to  lay  down  any  general  rule  upon 
this  subject,  but,  upon  technical  reasoning,  I  think  it  would  be  more 
easy  to  maintain  that  the  day  of  an  act  done,  or  of  an  event  hap- 
pening ought.  In  all  cases,  to  be  excluded,  than  that  It  should  In  all 
cases  be  included."  In  Taylor  v.  Brown,  5  Dak.  335,  349,  Mr.  Jus- 
tice Thomas  said:  "We  do  not  claim  that  there  is  a  uniformity  of 
decisions  of  the  courts  of  this  country  in  regard  to  this  question, 
but  we  admit  that  there  Is  somewhat  of  conflict,  but  from  a  thor- 
ough examination  of  them  we  arrive  at  the  following  conclusion: 
That  there  Is  no  absolute  or  well-settled  rule  of  computation,  but 
that  courts  will  always  adopt  that  construction  which  will  uphold 
and  enforce,  rather  than  destroy,  bona  fide  transactions  and  titles, 
and  whenever  it  is  necessary  to  prevent  a  forfeiture  or  to  effectuate 
the  clear  Intention  of  the  parties,  the  dies  a  quo  will  be  included, 
otherwise  It  will  be  excluded.  We  hold  upon  authority  that  the 
time  within  which  an  act  is  to  be  done  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last":  Carothers  v.  Wheeler, 
1  Or.  194. 

"As  to  how  time  shall  be  computed  Is  a  matter  which  has  been 
litigated  since  the  existence  of  the  common  law.  In  the  computa- 
tion of  the  period  of  time,  the  contest  has  generally  been,  which 
day  shall  be  Included  and  which  excluded,  but  It  would  be  difficult 
to  extract  any  uniform  rule  from  the  jarring  and  conflicting  deci- 
sions on  the  question.  Our  statute,  to  put  all  doubt  at  rest  and  In- 
sure certainty,  has  declared  that  the  time  within  which  an  act  Is  to 
be  done  shall  be  computed  by  excluding  the  first  day  and  Including 
the  last.  This  Is  a  statutory  exposition  of  the  common  law,  and 
necessarily  leads  to  the  exclusion  of  the  first  day":  Hahn  t.  Dierkes, 
37  Mo.  574.  We  apprehend  that,  at  the  present  day,  this  rule  ex- 
ists, by  force  of  statutory  enactment,  in  a  great  number  of  the  states 
of  the  American  Union.  "The  tendency  of  the  more  recent  deci- 
sions undoubtedly  is  to  exclude  the  day  of  the  act,  unless  to  save 
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a  forfeiture,  or  for  some  other  special  reason,  it  becomes  necessary 

to  reclcon  It  inclusive It  is  not  so  important  which  rule  is 

adopted,  as  It  is  that  uncertainty  on  this  subject  should  be  avoided": 
Blake  v.  Crowninshield,  9  N.  H.  304-307. 

Among  the  cases  which  have  adopted  and  which  sustain  the  rule 
of  construction  that  when  the  time  within  which  an  act  is  to  be 
done  is  to  be  computed  from  and  after  a  certain  day,  or  date,  the 
first  day  must  be  excluded  in  the  computation  of  time,  may  be 
cited  the  following:  Hiclis  v.  Blanchard,  60  Vt  673;  Hill  v.  Kerr, 
78  Tex.  213;  Handley  v.  Cunningham,  12  Bush,  401;  Walker  v.  John 
Hancock  etc.  Ins.  Co.,  167  Mass.  188;  Bigelow  v.  Willson,  1  Pick. 
485;  Butbuck  v.  Holden,  8  Cush.  233;  Fuller  v.  Russell,  6  Gray,  128; 
Bemis  v.  Leonard,  118  Mass.  502,  19  Am.  Rep.  470;  Kendall  v. 
Kingsley,  120  Mass.  94;  Seward  v.  Hayden,  150  Mass.  158,  15  Am. 
St.  Rep.  183;  Isaacs  v.  Royal  Ins.  Co.,  L.  R.  5  Ex.  296;  Penn  Plate 
Glass  Co.  v.  Spring  Garden  Ins,  Co.,  189  Pa.  St.  255,  69  Am.  St.  Rep. 
810;  Nicklin  v.  Robertson,  28  Or.  278,  52  Am.  St.  Rep.  790;  Graham 
v.  Dequire,  154  Mo.  88;  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St 
Rep.  231;  Carothers  v.  Wheeler,  1  Or.  195;  Jones  v.  Planters'  Bank, 
5  Humph.  619,  42  Am.  Dec.  471;  Williamson  v.  Farrow,  1  Bail.  611, 
21  Am.  Dec.  492;  Kelly  v.  John,  13  Ind.  App.  579;  Brooklyn  Trust 
Co.  V.  Hebron,  51  Conn.  22;  Goode  v.  Webb,  52  Ala.  452;  Protec- 
tion Life  Ins.  Co.  v.  Palmer,  81  111.  88;  Brown  v.  Chicago,  117  111. 
21;  Reigelsberger  y.  Stapp,  91  Ind.  311;  Kerr  v.  Haverstick,  94  Ind. 
178;  Wood  v.  Commonwealth,  11  Bush,  220;  White  v.  German  Ins. 
Co.,  15  Neb.  660;  White  v.  Ha  worth,  21  Mo.  App.  439;  Thorne  v. 
Mosher,  20  N.  J.  Eq.  257;  Beckwith  v.  Douglas,  25  Kan.  229;  Ex 
parte  Dean,  2  Cow.  605,  14  Am.  Dec.  521;  Owen  v.  Slatter,  26  Ala. 
547,  62  Am.  Dec.  745;  Cressey  v.  Parks,  75  Me.  387,  46  Am.  Rep. 
406;  McCulloch  y.  Hopper,  47  N.  J.  L.  189,  54  Am.  Rep.  146;  Weld 
v.  Barker,  153  Pa.  St.  465;  Louisville  etc.  R.  R.  Co.  v.  Watson,  90 
Ala.  68;  State  v.  Weld,  39  Minn.  426;  Spencer  v.  Haug,  45  Minn. 
231;  Paterson  y.  St  Thomas'  Church,  18  R.  I.  349;  People  v.  Barry, 
93  Mich.  542;  Bates  y.  Howard,  105  Cal.  173;  Deere  v.  Hucht  32 
Mo.  App.  1.53;  Brady  y.  Moulton,  61  Minn.  185;  Bowen  v.  Julius,  141 
Ind.  310;  Judd  v.  Fulton,  10  Barb,  117;  Anderson  y.  Baughman,  6 
Mich.  296;  Gorham  y.  Wing,  10  Mich.  486;  Kimm  y.  Osgood,  19 
Mo.  60;  Rand  y.  Rand,  4  N.  H.  267;  Lorent  y.  South  Carolina  lus. 
Co.,  1  Nott  &  McC.  505;  Lang  y.  Phillips,  27  Ala.  311;  Weeks  y. 
Hull,  19  Conn.  376,  50  Am.  Dec.  249;  Windsor  y.  China,  4  Me,  298; 
Page  y.  Weymouth,  47  Me.  238;  Cornell  y.  Moulton,  3  Denio,  12; 
Burr  y,  Lewis,  6  Tex.  76;  Hall  v.  Cassidy,  25  Miss,  48;  Pyle  v. 
Maulding,  7  J.  J.  Marsh.  202;  Arnold  y.  United  States,  9  Cranch, 
104, 

The  rule  announced  above  has  been  applied  under  a  variety  of 
circumstances  and  in  numerous  instances.  Thus  the  time  given  by 
order  of  court  in  which  to  file  a  bill  of  exceptions  is  computed  so 
fts  to  exclude  the  first  and  include  the  last  day:  Kelly  y.  John,  13 
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Ind,  App.  879;  Graham  v.  Dequlre,  154  Mo.  88.  The  same  rule  ob- 
tains as  to  a  cost  bill  or  exceptions  thereto:  Nlcklin  v.  Robertson, 
28  Or.  278,  52  Am.  St.  Rep.  790.  In  computing  the  time  within 
which  redemption  may  be  made  from  a  sherifif's  or  a  judicial  sale 
the  day  of  the  sale  must  be  excluded:  Backer  v.  Pyne,  130  Ind. 
288,  30  Am.  St.  Rep.  231;  Jones  v.  Planters'  Bank,  5  Humph.  619, 
42  Am.  Dec.  471;  Northop  v.  Cooper,  23  Kan.  432.  The  time  of 
service  of  summons  is  to  be  computed  by  excluding  the  day  of 
service  and  Including  the  return  day:  Reigelsberger  v.  Stapp,  91 
Ind.  311;  Kerr  v.  Haverstick,  94  Ind.  178;  White  v.  German  Ins. 
Co.,  15  Neb.  660;  People  v.  Barry,  93  Mich.  542.  The  same  rule 
maintains  as  to  publication  of  notice  to  nonresidents:  Beckwith 
V.  Douglas,  25  Kan.  229;  Page  v.  Weymouth,  47  Me.  238.  In  the 
computation  of  time  upon  service  of  notice  of  trial,  the  day  of  ser- 
vice is  excluded,  and  the  first  day  of  the  term  Included:  State  v. 
Weld,  39  Minn.  426;  Anderson  v.  Baughman,  6  Mich.  298.  In  com- 
puting the  time  between  an  application  for  a  writ  of  habeas  corpus 
and  the  sitting  of  the  court,  the  day  on  which  the  application  was 
made  should  be  excluded:  Evans  v.  Bowers,  13  Colo.  511.  The  day 
on  which  the  cause  of  action  accrues  is  excluded  in  computing  time 
under  the  statute  of  limitations:  McCulloch  v.  Hopper,  47  N.  J.  L. 
189,  54  Am.  Rep.  146;  Louisville  etc.  R.  R.  Co.  v.  Watson,  90  Ala. 
68;  Dingley  v.  McDonald,  124  Cal.  90.  The  sixty  days  within  which 
notice  of  a  mechanic's  lien  must  be  filed  are  exclusive  of  the  day 
on  which  the  materials  are  placed  on  the  land:  Paterson  v.  St. 
Thomas'  Church,  18  R.  I.  349.  In  computing  time  on  a  lease  for 
the  term  of  one  year  from  date  the  day  of  the  date  of  the  lease 
must  be  excluded:  Goode  v.  Webb,  52  Ala.  452;  or  the  day  of  the 
date  of  the  lease  may  be  included  in  computing  the  year,  and  the 
term  expires  at  midnight  on  the  preceding  day  in  the  next  year: 
Buchanan  v.  Whitman,  151  N.  Y.  253. 

A  clause  in  a  fire  insurance  policy  that  it  may  be  canceled  by 
giving  five  days'  notice  of  cancellation  is  governed  by  the  general 
rule  of  excluding  the  first  days  and  counting  the  days  as  legal  days 
beginning  and  ending  at  midnight:  Penn  Plate  Glass  Co.  v.  Spring 
Garden  Ins.  Co.,  189  Pa.  St.  235,  69  Am.  St.  Rep.  810.  If  a  person 
whose  life  is  insured  is  to  make  payment  of  an  assessment  within 
thirty  days  from  the  date  of  notice  thereof,  the  day  on  which  notice 
comes  to  him  is  to  be  excluded:  Protection  Life  Ins.  Co.  v.  Palmer, 
81  111.  88.  In  computing  the  time  when  a  note,  not  governed  by 
the  law  merchant,  payable  a  certain  number  of  days  after  date, 
will  become  due,  the  rule  is  to  exclude  the  day  of  date  and  include^ 
the  day  of  payment:  Benson  v.  Adams,  69  Ind.  353,  35  Am.  Rep. 
220;  Brown  v.  Jones,  125  Ind.  375,  21  Am.  St.  Rep.  227;  Bowen  v. 
Julius,  141  Ind.  310;  Avery  v.  Stewart,  2  Conn.  69,  7  Am.  Dec.  240; 
Woodbridge  v.  Brigham,  12  Mass.  403,  7  Am.  Dec.  85. 

The  day  of  the  act  from  which  a  future  time  is  to  be  ascertained 
Is  to  be  excluded  from  the  computation,  and  this  is  applicable  not 
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only  to  contracts,  but    also  to  wills  and    all  other    Instruments: 
Weeks  v.  Hull,  19  Conn.  376,  50  Am.  Dec.  249. 

When  a  statute  provides  that  it  shall  take  effect  and  be  in  force 
from  and  after  a  named  day,  that  day  must  be  excluded  from  the 
operation  of  the  act:  Handley  v.  Cunningham,  12  Bush,  402. 

"The  word  'from,'  in  its  literal  and  restricted  sense,  means  'exclu- 
sive,' but  it  may  be  used  in  a  connection  that  means  'inclusive,^ 
and  it  is  quite  frequently  used  in  the  latter  sense,  and  therefore  In 
construing  it  courts  will  take  into  consideration  the  context  and 
subject  matter,  and  construe  it  to  mean  either  inclusive  or  exclu- 
sive, accordingly  as  it  Is  Influenced  by  Its  connection":  Taylor  v. 
Brown,  5  Dak.  349.  The  words  "from  the  date"  or  "from  and  after 
the  date"  have  the  same  meaning  and  are  to  be  construed  as  they 
may  best  effectuate  the  presumed  Intention  of  the  parties  who  em- 
ploy them:  Oatman  v.  Walker,  33  Me.  67;  but  In  the  absence  of 
particular  circumstances  they  are  to  be  taken  to  exclude  the  day 
of  date  in  the  computation  of  time:  Weeks  v.  Hull,  19  Conn.  376, 
50  Am.  Dec.  249;  Seekink  v.  Rehoboth,  8  Cush.  371;  Smith  v.  Dickey, 
74  Tex.  61;  Sands  v.  Lyon,  18  Conn.  18. 

Forfeitures  are  abhorred  at  law,  and  in  the  computation  of  time 
from  an  act  done,  the  day  on  which  the  act  is  done  must  be  ex- 
cluded, whenever  such  exclusion  will  prevent  an  estoppel  or  save  a 
forfeiture:  Windsor  v.  China,  4  Me.  298;  Flint  v.  Sawyer,  30  Me. 
226;  State  v.  Gasconade  Co.  Court,  33  Mo.  102;  State  v.  Schnierle, 
5  Rich.  299;  Williamson  v.  Farrow,  1  Bail.  611,  21  Am.  Dec.  492. 
In  cases  of  forfeiture,  the  day  of  the  event  after  which  in  a  speci- 
fied number  of  days  the  forfeiture  occurs  must  be  excluded.  And, 
in  applying  this  doctrine  to  a  quasi  forfeiture,  a  court  of  equity  will 
lean  against  the  construction  which  favors  a  forfeiture:  Thorne  v. 
Mosher,  20  N.  J.  Eq.  257.  And  for  this  reason  the  first  day  will 
sometimes  be  Included  to  save  the  forfeiture:  Blake  v.  Crownin- 
shield,  9  N,  H.  304;  State  v.  Schnierle,  5  Rich.  299. 

Exclude  Both  I>fflvs.— Sometimes,  in  the  computation  of  time,  both 
the  day  of  the  beginning  and  termination  of  the  term  is  excluded. 
Thus,  if  a  contract  provides  that  merchants  shall  have,  to  load  a 
vessel,  twenty  days,  "counting  from  the  day  of  readiness  until  the 
day  of  dispatch,"  both  such  days  are  excluded:  Merrltt  v.  Ona,  44 
Fed.  Rep.  309.  And  in  computing  the  time  allowed  for  returniuff 
a  justice's  summons,  the  day  of  service  and  day  of  return  are  ex- 
cluded: Isabelle  v.  Iron  Cliffs  Co.,  57  Mich.  120. 

If  notice  is  required  for  at  least  a  certain  number  of  days  before 
an  act  is  to  be  done,  this  means  so  many  full  days,  and  the  day  of 
the  notice  and  the  day  of  the  act  are  both  excluded  from  the  com- 
putation: Jones  V.  State,  42  Ark.  93;  Steuart  v.  Meyer,  54  Md.  454. 
Thus,  notice  of  trial:  Robinson  v.  Foster,  12  Iowa,  186;  or  to  lay 
out  a  highway:  Ooquard  v.  Boehmer,  81  Mich.  445;  or  notice  by 
advertisement:  Jackson  v.  Van  Valkenburgh,  8  Cow.  260.  In  com- 
puting the  time  of  delivering  a  list  of  a  jury,  the  day  of  delivery; 
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and  the  day  of  trial  must  both  be  excluded:  State  v.  McLendon, 
1  Stew.  195. 

A  contract  to  deliver  property  between  certain  dates  excludes 
both  days  beginning  and  ending  the  stipulated  time:  Cook  v.  Gray, 
«  Ind.  335.  A  period  of  time  defined  as  between  two  certain  days 
does  not  include  either  of  the  terminal  days:  Delaware  etc.  B.  B. 
€o.  V.  Melirhof,  53  N.  J.  L.  205. 

If  a  tender  is  required  to  be  made  a  certain  number  of  days  be- 
fore trial,  the  day  of  tender  and  the  first  day  of  the  term  of  court 
should  be  excluded:  Willey  v.  Lara  way,  64  Vt.  566. 

Exclude  Either  Day.— In  Gillespie  v.  White,  16  Johns.  117,  It  was 
eaid  that  "it  is  the  practice  of  this  court,  where  any  act  is  to  be 
done  within  a  specified  number  of  days,  to  consider  the  day  on 
which  notice  Is  given,  and  the  day  on  which  the  act  is  to  be  done, 
the  one  inclusive  and  the  other  exclusive,  without  any  particular 
designation  that  the  one  or  the  other  shall  be  excdusive."  In  an- 
other case  in  New  Yorlc  it  was  said,  however,  that  "where  reference 
is  had  to  the  day  of  date  for  computing  time,  I  know  of  no  decision 
in  this  state  settling  the  point":  Per  Chief  Justice  Savage  in  Wilcox 
,v.  Wood,  9  Wend.  346.  "We  take  the  law  to  be  well  settled,  how- 
ever, In  matters  of  practice,  where  any  particular  number  of  days 
not  expressed  to  be  clear  days  is  prescribed,  the  rule  in  regard 
to  the  computation  of  time  is  not  to  exclude  both  the  day  on  which 
the  notice  Is  served  and  the  day  on  which  the  act  is  to  be  per- 
formed, but  to  exclude  the  one  and  include  the  other":  Per  Robin- 
son, J.,  in  Walsh  v.  Boyle,  30  Md.  267.  To  the  same  effect:  Steb- 
bins  V.  Anthony,  5  Colo.  348;  In  re  Senate  Resolution,  9  Oolo.  632; 
Jones  V.  Planters*  Bank,  5  Humph.  619,  42  Am.  Dec.  471;  Owen 
v.  Slatter,  26  Ala.  547.  62  Am.  Dec.  745;  Knoxville  Mills  Co.  v. 
Lovinger,  83  Ga.  563;  Meredith  v.  Chancey,  59  Ind.  466. 

Include  First  Day.— The  old  rule  that  where  computation  is  to  be 
made  from  the  time  of  an  act  done,  the  day  on  which  the  act  is 
done  should  be  Included,  still  maintains  in  some  jurisdictions, 
notably  Kentucky,  Georgia,  and  South  Carolina.  Thus,  In  Chiles 
V.  Smith,  13  B.  Mon.  4G1,  the  court  said:  "The  rule  in  regard  to  the 
computation  of  time  seems  to  be,  that  when  the  computation  is 
to  be  made  from  an  act  done,  the  day  on  which  the  act  is  done 
must  be  included,  because  since  there  is  no  fraction  in  a  day,  the 
act  relates  to  the  first  moment  of  the  day  in  which  it  is  done."  To 
like  effect,  Handley  v.  Cunningham,  12  Bush,  401;  Wood  v.  Com- 
monwealth, 11  Bush,  220.  The  same  rule  is  uniformly  maintained  in 
Georgia:  Jones  v.  Smith,  28  Ga.  43;  English  v.  Ozburn,  59  Ga.  392; 
Blitch  V.  Brewer,  83  Ga.  336,  337;  Peterson  v.  Georgia  R.  R.  Co., 
97  Ga.  798;  Jones  v.  Kern,  101  Ga.  3C9,  In  computing  the  time 
of  a  sheriff's  advertisement,  the  day  It  commenced  and  the  day  of 
Bale  may  both  be  counted:  Manning  v.  Dove,  10  Rich.  305.  In 
computing  the  time  for  the  limitation  of  an  action  against  a  person 
from  the  day  of  his  coming  of  age,  the  day  he  attains  his  ma- 
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Jorlty  Is  to  be  counted.  In  computing  his  majority,  the  day  of  his 
birth  Is  to  be  Included:  Boss  v.  Morrow,  85  Tex.  172;  Phelan  v. 
Douglass,  11  How.  Pr.  193.  A  contrary  rule  is  maintained  In  Gile 
T.  Atltins,  93  Me.  223,  74  Am.  St.  Rep.  341,  In  computing  the  age 
of  a  colt,  and  there  the  last  day  of  the  term  is  excluded,  as  it  is  held 
that  a  colt  foaled  on  July  12th  is  six  months  old  on  the  succeeding 
January  11th. 

Sunday,  When  Excluded.— It  a  period  of  time  fixed  by  a  decree  or 
order  of  court  or  by  statute  for  an  act  to  be  accomplished  closes 
on  Sunday,  the  general  rule  is  to  exclude  that  day  in  the  computa- 
tion of  time  and  to  allow  all  of  the  following  Monday  for  the  ac- 
complishment of  such  act:  Kipp  v.  Fitch,  73  Minn.  65;  Spencer  v. 
Haug,  45  Minn.  231;  Johnson  v.  Memtt,  50  Minn.  303;  State  v. 
May,  142  Mo,  135;  Robinson  v.  Templar  Lodge,  114  Cal.  41;  Cali- 
fornia Imp.  Co.  V.  Quinchard,  119  Cal.  87;  People  v.  Rose,  167  111. 
147;  Chicago  v.  Vulcan  Iron  Worlss,  93  111.  222;  Hicks  v.  Nelson, 
45  Kan.  47.  23  Am.  St.  Rep.  709;  Gage  v.  Davis,  129  111.  236,  16  Am. 
St.  Rep.  260;  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St.  Rep.  231; 
Street  v.  United  States,  133  U.  S.  299;  Monroe  Cattle  Co.  v.  Becker, 
147  U.  S.  47-56;  Porter  v.  Pierce,  120  N.  Y.  217;  State  v.  Stuckey, 
78  Mo.  App.  533;  Nickles  v.  Kendrick,  76  Miss.  334;  In  re  Senate 
Resolution,  9  Colo.  632;  Edmundson  v.  Wragg,  104  Pa.  St.  500,  49 
Am.  Rep.  590;  Cressey  v.  Parks,  75  Me.  387,  46  Am.  Rep.  406;  Gib- 
bon V.  Freel,  65  How.  Pr.  273;  Hodgson  v.  Banking  House,  9  Mo. 
App.  24;  Bacon  v.  State,  22  Fla.  46;  English  v.  Williamson,  34  Kan. 
212.  If  the  last  day  for  redemption  from  a  forced  sale  of  any 
nature,  such  as  sheriff's,^  mortgage,  or  tax  sale,  falls  on  Sunday, 
this  day  Is  excluded  In  the  computation  of  time,  and  redemption 
may  be  made  the  next  day:  Backer  v.  Pyne,  130  Ind.  288,  30  Am. 
St.  Rep.  231;  English  v.  Williamson,  34  Kan.  212;  Hicks  v.  Nelson, 
45  Kan.  47,  23  Am.  St.  Rep.  709;  Gage  v.  Davis,  129  111.  236,  16 
Am.  St.  Rep.  260;  Gage  v.  Bailey,  100  111.  530;  Porter  v.  Pierce, 
120  N.  Y.  217.  The  contrary  rule  is  maintained  in  Massachusetts: 
Haley  v.  Young,  134  Mass.  364;  Cooley  v.  Cook,  125  Mass.  406; 
and  in  Colorado:  Vailes  v.  Brown,  16  Colo.  462.  Under  a  constitu- 
tional provision,  that  any  unsigned  bill  shall  become  a  law  If  not 
filed  by  the  governor,  with  his  objections  in  the  office  of  the  secre- 
tary of  state  within  ten  days  after  the  adjournment  of  the  legisla- 
ture means  ten  days  exclusive  of  Sundays:  People  v.  Rose,  167 
111.  147.  Sunday  is  generally  excluded  in  the  court  as  one  of  the 
days  of  the  term  of  a  court:  Michie  v.  Michie,  17  Gratt.  109;  Read 
V.  Commonwealth,  22  Gratt.  924;  Qualter  v.  State,  120  Ind.  92.  A 
hearing  by  the  court  in  Bank,  however,  cannot  be  granted  after  the 
expiration  of  thirty  days  after  decision  In  department,  although 
the  last  day  falls  on  Sunday:  Adams  v.  Dohrmann,  63  Cal.  417. 
But  if  an  appeal  bond  is  required  to  be  given  within  a  designated 
number  of  days  from  a  certain  date,  and  the  last  day  falls  upon 
Sunday,  it  must  be  excluded  from  the  count:  Nickles  v.  Kendrickf 
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76  Miss.  334.  Generally,  If  a  contract  matmres  on  Sunday,  that 
day  is  to  be  excluded  and  the  next  day  is  the  one  on  which  the 
performance  is  to  be  exacted.  Thus,  If  the  premium  on  a  policy 
of  life  insurance  falls  due  on  Sunday,  it  may  be  paid  on  the  fol- 
lowing Monday,  even  if  the  insured  dies  on  such  Sunday:  Ham- 
mond V.  American  Mut.  Life  Ins.  Co.,  10  Gray,  306.  If  a  non- 
negotiable  note  falls  due  on  Sunday,  a  tender  on  the  following 
Monday  is  good:  Avery  v.  Stewart,  2  Conn.  69,  7  Am.  Dec.  240; 
Sands  v.  Lyon,  18  Conn.  18;  Barrett  v.  Allen,  10  Ohio,  426.  And  if 
a  note  or  contract  which  has  no  days  of  grace  falls  due  on  Sunday, 
demand  for  payment  cannot  lawfully  be  made  until  the  follow- 
ing day:  Salter  v.  Burt,  20  Wend.  205,  32  Am.  Dec.  530;  Post  v. 
Garrow,  18  Neb.  682;  First  Nat.  Bank  v.  McAllister,  83  Neb.  646; 
Hirshfield  v.  Fort  Worth  Nat  Bank,  83  Tex.  452,  29  Am.  St.  Rep. 
660;  Stebbins  v.  Leowolf,  3  Cush.  137.  When  the  time  for  the  per- 
formance of  a  contract  falls  on  Sunday,  a  compliance  on  the  follow- 
ing day  is  a  sufficient  performance:  Stryker  v.  Vanderbllt,  27  N.  J. 
L.  68.  Thus,  a  tenant  under  a  lease  reserving  a  monthly  rental, 
payable  in  advance  on  the  first  of  the  month,  is  entitled  to  the 
second  day  of  the  month  to  make  payment,  when  the  first  day 
falls  on  Sunday:  Byers  v.  Rothschild,  11  Wash.  296.  If  a  note 
Is  entitled  to  days  of  grace,  and  the  last  of  these  days  falls  on  Sun- 
day, the  note  is  payable  and  demand  for  payment  may  lawfully 
be  made  on  the  Saturday  preceding:  Salter  v.  Burt,  20  Wend.  205, 
32  Am.  Dec.  530;  West  v.  Lee,  50  How.  Pr.  314;  Lindenmuller  v. 
People,  33  Barb.  569;  Homes  v.  Smith,  20  Me.  264;  Fleming  v. 
Fulton,  6  How.  (Miss.)  473;  Farnum  v.  Fowle,  12  Mass.  89,  7  Am. 
Dec.  35. 

It  is  a  general  rule  that  where  an  act  is  required  to  be  done  in 
any  certain  number  of  days,  after  or  before  a  fixed  time,  Sunday 
Is  to  be  excluded  in  the  computation  of  days  unless  the  period  ex- 
ceeds seven  days.  Thus,  where  the  governor  of  a  state  is  given 
three  days  in  which  to  sign  bills  after  the  adjournment  of  the  legis- 
lature, an  inter\'ening  Sunday  must  be  excluded  in  computing  the 
three  days:  Stinson  v.  Smith,  8  Minn.  366;  People  v.  Hatch,  33  111. 
149;  Farwell  v.  Matheis,  48  Fed.  Rep.  363.  If  an  act  is  required  by 
statute  to  be  done  within  any  number  of  days  less  than  seven, 
Sunday  is  to  be  excluded  in  the  computation:  Simonson  v.  Durfee, 
50  Mich.  80;  Caupfield  v.  Cook,  92  Mich.  626;  First  Nat.  Bank  v. 
Williams  Milling  Co.,  110  Mich.  15.  Thus,  the  twenty-four  hours 
allowed  to  a  party  to  claim  an  appeal  must  be  hours  exclusive 
of  Sunday:  Mclniffe  v.  Wheelock,  1  Gray,  603;  and  the  twenty-four 
hours  allowed  after  judgment  before  execution  can  issue  do  not 
Include  Sunday:  Penniman  v.  Cole,  8  Met.  496.  If  publication  of 
notice  of  process  Is  required  for  six  days,  publication  on  Sunday 
is  not  to  be  counted  if  that  day  intervenes:  Scammon  v.  Chicago, 
40  III.  146;  McChesney  v.  People,  145  111.  615.  If  four  days  are  al- 
lowed in  which  to  take  an  appeal,  Sunday  must  be  excluded:  Neal 


March,  1900.]  State  v.  Michel.  379 

T.  Crew,  12  Ga.  100.  The  same  rule  applies  to  a  motion  for  a  new 
trial  or  in  arrest  of  judgment,  which  must,  under  the  statute,  be 
made  within  four  days:  National  Bank  v.  Williams,  46  Mo.  17; 
Lewis  V.  Schwerin,  15  Mo.  App.  342.  If  notice  is  required  to  issue 
to  the  owner  of  intoxicating  liquors  seized  under  a  search  warrant 
In  twenty-four  hours  after  the  seizure,  Sunday  must  be  excluded 
in  the  computation  of  the  time  specified:  Commonwealth  v.  Certain 
Intoxicating  Liquors,  97  Mass.  601.  If  a  statute  imposes  a  penalty 
on  a  railroad  company  for  allowing  freight  received  for  shipment 
to  remain  unshipped  for  five  days,  an  intervening  Sunday  must  be 
excluded  in  counting  the  five  days:  Branch  v.  Wilmington  etc. 
R.  R.  Co.,  77  N.  G.  347;  Keeter  v.  Wilmington  etc.  R.  R.  Co.,  86 
N.  0.  346. 

In  Cressey  v.  Parks,  75  Me.  387,  46  Am.  Rep.  406,  It  was  held 
that  if  a  statute  prescribes  that  property  seized  for  taxes  shall  be 
kept  four  days,  and  then  sold  unless  such  taxes  are  paid,  the  day 
of  seizure  is  excluded,  intervening  Sundays  are  Included,  and  the 
property  must  be  sold  on  the  fourth  day,  unless  that  falls  on  Sun- 
day, and  then  on  the  next  day. 

Sunday  is  sometimes  excluded  in  computing  time,  even  when  the 
period  is  more  than  seven  days,  because  it  Is  evident  from  the  con- 
text that  in  fixing  a  specified  time  working  days  were  meant: 
National  Bank  v.  Williams,  46  Mo.  17;  Neal  v.  Crew,  12  Ga.  100. 
It  has  been  held  that  if  a  state  constitution  limits  the  session  of 
the  legislature  to  fifty  days,  this  means  working  days,  and  Sundays 
must  be  excluded  in  computing  the  fifty  days:  Ex  parte  Cowert, 
92  Ala.  94;  Moog  v.  Randolph,  77  Ala.  597. 

Sunday,  When  Included.— When  the  period  of  time  within  which  a 
particular  act  may  or  may  not  be  done  exceeds  a  week,  Sunday  is 
included  in  the  computation  of  time  as  a  general  rule,  but  if  it  is 
less  than  a  week  Sunday  must  be  excluded.  In  the  following  cases 
the  rule  is  maintained  that  in  the  computation  of  time  for  the  doing 
of  acts,  Intervening  Sundays  are  included,  if  the  period  in  ques- 
tion exceeds  seven  days:  Cunningham  v.  Mahan,  112  Mass.  58; 
Cooley  V.  Cook,  125  Mass.  406;  Matthews  v.  Arthur,  61  Kan.  455; 
The  Mary  B.  Baird,  97  Fed.  Rep.  977;  Haley  v.  Young,  134  Mass. 
364-366;  American  Tobacco  Co.  v,  Strickling,  88  Md.  500;  Kellogg 
V.  Carrico,  47  Mo.  157;  Hermann  v.  United  States,  66  Fed.  Rep.  721; 
Rasmussen  v.  People,  155  111.  70;  Gordon  v.  People,  154  111.  664; 
St.  Joseph  V.  Landis,  54  Mo.  App.  315;  Martin  v.  Sunset  Teleph. 
Co.,  18  Wash.  260;  Hanover  Fire  Ins.  Co.  v.  Shrader,  89  Tex.  35, 
59  Am.  St.  Rep.  25;  Van  Laer  v.  Kansas  Triphammer  Brick  Works, 
56  Kan.  545;  Yocum  v.  First  Nat.  Bank,  144  Ind.  272;  Heard  v. 
Phillips,  101  Ga.  691;  Merritt  v.  Gate  City  Nat.  Bank,  100  Ga.  147. 

It  has  been  maintained  that  when  the  limitation  of  time  within 
which  an  action  must  be  commenced  ends  on  Sunday,  that  day 
must  be  included  in  the  count,  and  the  action  cannot  be  com- 
menced the  next  day.    In  such  case  the  action   should  be  com- 
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menced  the  preceding  Saturday:  Williams  ▼.  Lane,  87  Wis.  152- 
159;  Vailes  v.  Brown,  16  Ck>lo.  462;  Allen  v.  Elliott,  67  Ala.  432.  In 
computing  the  ten  days  within  which  the  order  of  the  collector 
of  customs  for  the  return  of  goods  to  the  public  stores  must  be 
served  upon  the  importer,  if  the  tenth  day  falls  on  Sunday,  that 
day  cannot  be  excluded,  and  the  service  of  such  order  on  the  Mon- 
day following  is  not  sufficient:  Shefer  v.  Magone,  47  Fed.  Rep. 
872;  Hermann  v.  United  States,  66  Fed.  Rep.  721. 

If  an  act  is  to  be  done  by  a  certain  day,  which  happens  to  be 
Sunday,  or  within  a  certain  time,  which  ends  on  Sunday,  it  has 
been  held  that  performance  must  be  on  Saturday  preceding  as  the 
last  day,  unlei?s  the  act  is  one  which  may  properly  be  done  on 
Sunday:  Keating  v.  Senill,  5  Daly,  282;  Allen  v.  Elliott,  67  Ala. 
432.  Thus,  if  a  party  contracts  to  deliver  certain  property  during 
a  certain  month,  and  the  last  day  of  that  mouth  falls  on  Sunday, 
a  delivery  on  the  first  day  of  the  next  month  does  not  satisfy  the 
contract:  Brooklyn  Oil  Refinery  v.  Brown,  38  How.  Pr.  449.  And  an 
act  required  to  be  done  within  twenty-four  hours  after  notice  must 
be  done  on  Sunday  included  in  such  term  or  period,  if  the  circum- 
stances are  such  as  to  require  it,  and  it  may  lawfully  be  done  on 
that  day:  Casey  v.  Viall,  17  R.  I.  348. 

Holidays.— It  the  last  day  of  a  period  allowed  a  person  in  which 
to  do  an  act  falls  upon  a  holiday,  that  day  Is  excluded  in  the 
computation  of  time,  and  he  has  the  whole  of  the  next  legal  day  in 
which  to  do  the  act:  Catherwood  y.  Shepard,  30  La.  Ann.  677;  In 
re  Senate  Resolution,  9  Colo.  632.  It  has  been  held  that  in  an  ex- 
tension of  time  allowed  for  filing  a  transcript  on  appeal  interven- 
ing holidays  should  be  counted:  Pierce  v.  Gushing,  33  La.  Ann. 
401.  Payment  of  a  note  cannot  be  demanded  on  a  holiday  so  as  to 
charge  the  indorser,  but  if  that  be  the  last  day  of  grace  demand 
must  be  made  on  the  previous  day:  Sheldon  v.  Benham,  4  Hill, 
129,  40  Am.  Dec.  271. 

Fractions  of  Day— When  Disregarded.— It  may  be  stated  as  a  general 
rule,  that  in  the  legal  computation  of  time  there  are  no  fractions  of 
a  day,  and  the  day  on  which  an  act  is  done  or  an  event  happens 
must  be  entirely  excluded  or  included,  unless  substantial  justice  re- 
quires that  fractions  of  a  day  should  be  computed.  It  may  be 
added,  however,  that  this  rule  of  law  Is  now  known  chiefly  by  its 
exceptions,  and  that  when  private  rights  depend  upon  It  courts  may 
inquire  into  the  hour  at  which  an  act  was  done  or  a  decree  entered, 
or  an  attachment  laid,  or  a  title  acei'ued,  or  the  lil^e. 

For  general  purposes,  the  law  regards  a  day  as  a  continuous 
period  of  twenty-four  hours  commencing  at  midnight  as  the  unit 
of  measure,  and  takes  no  notice  of  its  fractions.  Hence,  the  time 
60  designated  is,  In  general,  the  whole  of  the  day  on  which  the 
event  occurs  or  the  act  is  done.  This  general  rule  that  the  law  will 
not  regard  fractions  of  a  day  has  been  enforced  In  the  following 
cases:  Lang  v.  Phillips,  27  Ala.  311;  Fears  v.  Merrill,  9  Ark.  559i 
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50  Am.  Dec.  220;  Denver  ▼.  Pearce,  13  Colo.  383;  In  re  Senate 
Resolution,  9  Colo.  632;  Miner  v.  Goodyear  Co.,  62  Conn.  410;  Fisher 
V,  Hanover  Nat.  Bank,  64  Fed.  Rep.  832;  Faulds  v.  People,  66  IIU 
210;  Levy  y.  Chicago  Nat.  Banls,  158  111.  88;  Fowell  v.  Hollweg, 
81  Ind.  158;  Vogel  v.  State,  107  Ind,  374;  Bemis  v.  Leonard,  11» 
Mass.  505,  19  Am.  Rep.  470;  Kimm.  v.  Osgood,  19  Mo.  60;  Hughes 
V.  Patton,  12  Wend.  234;  Blydonburgh  v.  Cotheal,  4  N.  Y.  418; 
Columbia  Tp.  Road  v.  Haywood,  10  Wend.  422;  Duffy  t.  Ogden, 
64  Pa.  St.  240;  Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co., 
189  Pa.  St,  255,  69  Am.  St.  Rep.  810;  Mitchell  T.  Schoonover,  16 
Or.  211,  8  Am.  St.  Rep.  288;  Williamson  v.  Farrow,  1  Bail.  611,  21 
Am.  Dec.  492;  Murfree  y.  Carmack,  4  Yerg.  295,  26  Am,  Dec.  232; 
Plowman  y.  Williams,  3  Tenn.  Ch.  181;  Haines  y.  State,  7  Tex. 
App.  33;  Linhart  y.  State,  33  Tex.  Or.  Rep.  504;  Matter  of  Welman, 
20  Vt.  653;  Neale  v.  Utz,  75  Va.  480;  SmaU  y.  Wakefield,  84  Iowa, 
533. 

In  the  computation  of  time  prescribed  by  constitutional  or  statu- 
tory provisions  for  the  performance  of  official  acts  the  general  rule 
is,  that  fractions  of  a  day  are  not  to  be  noticed,  and  each  fraction 
is  to  be  considered  In  the  computation  as  a  full  day:  In  re  Senate 
"Resolution,  9  Colo.  632;  Griffin  y.  Forrest,  49  Mich.  309;  Wimer 
y.  Goodyear  Mfg.  Co.,  62  Conn.  410;  Pulling  y.  People,  8  Barb.  384; 
Phelan  v.  Douglass,  11  How.  Pr.  193;  Portland  Bank  y.  Maine  Bank, 
11  Mass.  204;  Matter  of  Welman,  20  Vt.  653.  "The  general  rule  is 
that  the  law  knows  no  fractions  of  a  day.  The  effect  is  to  render 
a  day  a  sort  of  Indivisible  period,  so  that  any  act  done  In  the  com- 
pass of  it  is  no  more  referable  to  any  one  portion  of  it  than  to  any 
other  portion  of  it;  and  where  two  acts  are  done  upon  the  same 
day,  they  will,  as  a  general  thing,  be  regarded  in  law  as  done  at  the 
same  time.  It  follows  that,  where  a  case  turns  upon  the  question  as 
to  which  of  two  acts  was  done  first,  the  party  having  the  burden  of 
proof  fails  in  merely  showing  that  both  were  done  on  the  same 
day":  Levy  y.  Chicago  Nat.  Bank,  158  111.  88-103.  The  law  does 
not,  in  general,  regard  fractions  of  a  day  except  in  cases  where  the 
hour  itself  is  material.  For  the  purpose  of  defeating  a  judgment 
rendered  by  a  court  of  general  jurisdiction,  the  legal  representative 
of  a  deceased  party  cannot  be  heard  to  allege  that  on  the  day  of 
the  rendition  of  such  judgment,  but  at  an  hour  previous  thereto, 
his  intestate  died:  Mitchell  v.  Schoonover,  16  Or.  211,  8  Am.  St.  Rep. 
282.  It  is  a  general  rule  that  In  judicial  proceedings  fractions  of 
a  day  are  not  regai'ded,  and  that  such  proceedings  take  effect  from 
the  earliest  period  of  the  day  upon  which  they  originated,  and 
came  in  force:  Alrichs  v.  Thompson,  5  Harr.  432;  Murfree  y. 
Carmack,  4  Yerg.  270,  26  Am.  Dec.  232;  Revill  v.  Claxon,  12  Bush, 
558;  Blydenburgh  y.  Cotheal,  4  N.  Y.  418;  Jones  y.  Porter,  6  How. 
Pr.  286.  Generally,  unless  the  law  provides  for  fractions  of  a  day, 
all  judgments  entered  on  the  same  day  are  regarded  as  entered  at 
the  same  time  and  as  creating  liens  equal  in  point  of  priority: 
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RockhlU  V.  Hanna,  15  How.  189;  Cook  v.  Dillon,  9  Iowa,  407,  74 
Am.  Dec.  354;  Bruce  v.  Vogel,  38  Mo.  100;  Waterman  v.  Haskin, 
11  Johns.  228;  N«fr  v.  Barr,  14  Serg.  &  B.  171;  Long's  Appeal,  23 
Pa.  St.  299;  Boyer's  Estate,  51  Pa.  St.  432,  91  Am.  Dec.  129;  Ladley 
V.  Creighton,  70  Pa.  St.  490.  In  the  service  of  process  or  of  notices 
or  of  pleadings,  fractions  of  a  day  are  disregarded:  Westbrook  Mfg. 
Oo.  V.  Grant,  60  Me.  88,  11  Am.  Rep.  181;  Columbia  Tp.  Road  v. 
Haywood,  10  Wend.  422;  Hughes  v.  Patton,  12  Wend.  234;  Speer  v. 
State,  2  Tex.  App.  246. 

In  cases  of  hiring,  fractions  of  a  day,  for  the  purposes  of  com- 
putation, are  to  be  reckoned  as  a  whole  day:  Regina  v.  St.  Mary, 
1  El.  &  B.  827;  and  when  the  law  provides  a  per  diem  compensa- 
tion for  the  time  necessarily  devoted  to  the  duties  of  an  office, 
the  officer  Is  entitled  to  this  daily  compensation  for  each  day 
on  which  It  becomes  necessary  for  him  to  perform  any  substan- 
tial official  duty,  regardless  of  the  time  occupied  in  its  performance: 
Smith  V.  Jefferson  Co.,  10  Colo.  22. 

Compensation  of  the  porters  of  the  state  senate  Is  fixed  at  a 
certain  per  diem  by  statute,  and  the  word  "day"  as  used  in  that 
statute  covers  whatever  portion  of  the  twenty-four  hours  the 
senate  chooses  to  remain  in  session  on  any  one  day:  Robinson  v. 
Dunn,  77  Cal.  473,  11  Am.  St.  Rep.  297. 

In  cases  of  a  variety  of  Instruments  by  which  one  party  obligates 
himself  to  the  performance  of  a  certain  duty,  as  to  pay  money 
within  a  certain  time,  the  party  thus  bound  has  until  the  last  mo- 
ment of  the  last  day  to  deliver  himself  from  the  obligation:  Taylor 
V.  Jacoby,  2  Pa.  St.  497,  45  Am.  Dec.  615;  Price  v.  Tucker,  5  La. 
Ann.  514;  Osborn  v.  Moncure,  3  Wend.  170;  Williamson  v.  Farrow, 
1  Bail.  618,  21  Am.  Dec.  492;  Phelan  v.  Douglass,  11  How.  Pr.  193. 

FractionH  of  Day  Recognized.— The  better  and  more  reasonable  rule 
or  exception  to  the  rule  above  considered  Is,  that  where  the  jus- 
tice of  the  case  requires  it,  fractions  of  a  day  must  be  reckoned 
in  the  computation  of  time.  This  is  the  rule  adopted  by  the  su- 
preme court  of  the  United  States,  where  it  is  held  that  when  it  is 
necessary  to  the  justice  of  the  case  and  to  determine  conflicting 
rights,  courts  of  justice  will  take  cognizance  of  the  fractions  of 
a  day:  Louisville  v.  Savings  Bank,  104  U.  S.  469;  National  Bank 
V.  Burldiardt,  100  U.  S.  680;  Taylor  v.  Brown,  147  U.  S.  640;  Neale 
V.  Utz,  75  Va.  480. 

In  all  cases  where  conflicting  rights  are  claimed  to  exist  In  con- 
sequence of  different  things  having  been  done  on  one  and  the  same 
day,  it  becomes  Indispensable,  in  order  to  do  justice  between  the 
parties,  to  ascertain  the  precise  time  when  the  events  occurred, 
and  for  this  purpose  fractional  parts  of  a  day  may  be  inquired  into: 
Clute  V.  Clute,  4  Denio,  244;  Matter  of  Richardson,  2  Story,  577.  The 
rule  that  in  law  there  are  no  divisions  or  fractions  of  a  day  does 
not  prevail  In  questions  concerning  merely  the  acts  of  parties,  when 
it  becomes  necessary  to  distinguish  and  ascertain  which  of  severai 
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persons  has  a  priority  of  right,  as  where  a  bond  and  release  are 
executed  on  the  same  day  or  the  lilse:  Matter  of  Welman,  20  Vt. 
653.  The  legal  fiction  that  there  is  no  smaller  fraction  of  time 
than  a  day  is  generally  confined  to  judicial  and  other  public  pro- 
ceedings, and  does  not  apply  to  transactions  between  parties  whose 
priority  of  right  becomes  a  question  of  fact:  Maynard  v.  Esher, 
17  Pa.  St.  226.  In  construing  a  statute  which,  as  between  different 
acts,  gives  a  preference  to  that  which  is  first  done,  the  rule  that 
fractions  of  a  day  are  not  recognized  is  disregarded:  Lang  v. 
Phillips,  27  Ala.  311.  Fractions  of  a  day  are  generally  not  con- 
sidered in  legal  proceedings,  and  the  day  that  a  judgment  or  deed 
is  dated  will,  as  a  general  rule,  include  the  whole  of  that  day,  but 
If  two  persons  claim  the  same  tract  of  land  from  a  common  source, 
by  difilerent  conveyances,  executed  on  the  same  day,  the  time  of 
day  such  conveyances  were  executed  may  be  proved  for  the  pur- 
pose of  showing  who  has  the  better  right:  Murfree  v.  Carmack,  4 
Yerg.  270,  26  Am.  Dec.  232.  Fractions  of  a  day  are  considered 
in  determining  the  priority  of  judgment  liens  arising  from  registra- 
tion, under  a  statute  which,  as  between  the  different  acts  of  regis- 
tration, gives  priority  to  the  one  first  done:  German  Security  Banl£ 
V.  Campbell,  99  Ala.  249,  42  Am.  St.  Rep.  95;  Mitchell  v.  Schoonover, 
16  Or.  211,  8  Am.  St.  Rep.  282;  KnoAvIton  v.  Culver,  2  Pinn.  243, 
52  Am.  Dec.  156.  The  law  will  regard  fractions  of  a  day  when  the 
exact  time  is  material,  and  will  take  notice  of  the  hour  of  the  day  at 
which  time  an  act  Is  done,  when  priority,  even  for  an  instant, 
works  an  advantage:  Plowman  v.  Williams,  3  Tenn.  Ch.  1S1-1S3; 
Maine  v.  Oilman,  11  Fed.  Rep.  214;  Hoyt  v.  San  Francisco  etc.  R.  R. 
Co.,  87  Cal.  610;  Leavenworth  Coal  Co.  v.  Barber,  47  Kan.  29; 
as  the  time  of  the  delivery  of  a  deed  for  registration:  Metts  v.  Bright, 
4  Dev.  173,  32  Am.  Dec.  683;  or  of  the  appointment  of  one 
of  two  receivers:  People  v.  Central  City  Bank,  So  How,  Pr.  428; 
or  in  determining  the  priority  of  lien  between  a  judgment  entered 
and  a  mortgage  recorded  the  same  day:  Goetzinger  v.  Rosenfeld, 
16  Wash.  392;  German  Security  Bank  v.  Campbell,  99  Ala.  249,  42 
Am.  St.  Rep.  55;  or  in  determining  priority  of  attachments  levied 
the  same  day:  Tufts  v.  Carradine,  3  La.  Ann.  430.  In  estimating 
the  amount  of  damage  caused  by  obstructing  a  highway,  the  jury 
may  consider  fractions  of  a  day:  Ferris  v.  Ward,  9  111.  490. 

If  a  statute  provides  that  it  shall  take  effect  "from  and  after 
Its  publication,"  the  precise  time  of  the  day  of  its  publication  or 
taking  effect  may  be  shown  when  an  act  is  done  on  that  day  and 
the  hour  of  publication  of  the  statute  affects  such  act:  Leaven- 
worth Coal  Co.  V.  Barber,  47  Kan.  29. 

If,  in  order  to  do  justice  between  parties,  it  becomes  necessary 
to  ascertain  the  exact  time  of  a  marriage  or  death,  fractions  of  a 
day  may  be  computed:  Matter  of  Richardson,  2  Story,  578;  Lanning 
▼.  Pawsen,  38  Pa.  St  480;  Patterson's  Appeal,  96  Pa.  St  93.    If 
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time  Is  material  to  a  contract,  the  exact  hour  of  performance  may 
be  shown:  Grosvenor  v.  Magill,  37  III.  239. 

If  a  conveyance  of  land  Is  made  on  the  same  day  on  which  a 
Judgment  lien  attaches,  proof,  of  the  time  when  the  judgment  wa» 
rendered  or  doclseted,  and  of  the  time  of  the  execution  of  the  con- 
veyance may  be  received  to  determine  the  priority:  Duke  v.  Clarke 
58  Miss.  4.G5,  59  Miss.  576;  Hoppock  v.  Ramsey,  28  N.  J.  Eq.  413; 
Long's  Appeal,  23  Pa.  St.  301;  Small's  Appeal,  24  Pa.  St  400;  Boyer's 
Estate,  51  Pa.  St.  432,  91  Am.  Dec.  129. 

A  Year,  in  the  computation  of  time,  unless  from  the  context  or 
other\A'ise  a  different  intent  Is  to  be  gathered,  means  a  year  con- 
sisting of  twelve  calendar  months:  Owen  v.  Slatter,  26  Ala.  549, 
62  Am.  Dec.  745;  Fretwell  v.  McLemore,  52  Ala.  145;  Engleman 
V.  State,  2  Ind.  91,  52  Am.  Dec.  494.  The  meaning  of  the  term 
"year,"  however,  must  be  determined  from  the  connection  in  which 
It  is  used,  and  which  will  carry  into  effect  the  intention  of  the 
parties:  Knode  v.  Baldridge,  73  Ind.  54;  Thornton  v.  Boyd,  25  Miss. 
598.  If  applied  to  matters  of  revenue,  there  is  a  presumption  ia 
favor  of  referring  the  word  "year"  to  the  fiscal  year:  Glasgow  v. 
Rowse,  43  Mo.  479.  If  a  contract  Is  to  sell  all  fruits  which  may 
be  raised  during  a  certain  year  on  a  farm,  and  a  portion  of  the 
purchase  price  is  to  be  paid  "when  the  crop  is  taken  off  at  the 
end  of  the  year,"  such  end  of  the  year  means  the  end  of  the  fruit 
season:  Brown  v.  Anderson,  77  Cal.  238.  And  it  has  been  held  that 
when  an  officer  is  elected  to  fill  the  term  of  one  year,  he  is  ea- 
titled  to  hold  until  the  next  election:  Paris  y.  Uiram,  12  Mass. 
2G2. 

Month.— It  is  a  universal  rule  in  this  country  that  when  the  term 
"month"  Is  used,  either  in  statutes,  agreements,  or  judicial  proceed- 
ings, and  there  is  nothing  to  indicate  a  different  meaning,  it  must 
be  construed  to  mean  a  calendar  month  and  not  a  lunar  month: 
Bacon  v.  State,  22  Fla.  46;  Guaranty  Trust  Co.  v.  Buddington,  27 
Fla.  215;  Hopkins  v.  Chambers,  7  T.  B.  Mon.  257;  Economy  Feed 
etc.  Co.  V.  Lamprey  Boiler  etc.  Co.,  65  Fed.  Rep.  1000;  G«squet  v. 
Crescent  City  Brewing  Co.,  49  Fed.  Rep.  493;  Williamson  v.  Far- 
row, 1  Bail.  611,  21  Am.  Dec.  492;  Leffingwell  v.  White,  1  Johns. 
Cas.  99,  1  Am.  Dec.  97;  Kelly  v.  Oilman,  29  N.  H.  385,  61  Am.  Dec 
e48;  McGinn  v.  State,  46  Neb.  427,  50  Am,  St.  Rep.  617;  Gross  v. 
Fowler,  21  Cal.  393;  Sprague  v.  Norway,  31  Cal.  174;  Hardin  v. 
Major,  4  Bibb,  104;  Bartol  v.  Calvert,  21  Ala.  42;  Sheets  v.  Selden, 
2  Wall.  177;  Union  Bank  v.  Forrest,  3  Crauch  C.  C.  218;  Shapley  v. 
Garey,  6  Serg.  &  R.  539;  Pyle  v.  Maulding,  7  J.  J.  Marsh.  202; 
Commonwealth  v.  Chambre,  4  Dall.  143;  Glenn  v.  Smith,  17  Md. 
260;  Avery  v.  Pixley,  4  Mass.  460;  Parsons  v.  Chambex'lin,  4 
Wend.  512;  Strong  v.  Birchard,  5  Conn.  3o7;  People  v.  Mayor, 
etc.,  10  Wend.  393-395;  Hosley  v.  Black,  28  N.  Y.  438-444;  Mitchell 
V.  Woodson,  87  Miss.  567;  Brewer  v.  Harris,  5  Gratt  285.  When 
a  month  is  referred  to  in  legal  proceedings,  it  must  be  under- 
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stood  to  be  of  the  current  year,  unless,  from  the  connection.  It 
is  apparent  that  another  is  intended:  Tillson  v.  Bowley,  8  Me.  163. 
The  term  "month,"  when  used  in  contracts  or  deeds,  must  be  con- 
strued, if  the  parties  have  not  themselves  given  it  a  definition,  and 
there  is  no  legislative  provision  on  the  subject,  to  mean  calendar 
and  not  lunar  months:  Sheets  v.  Selden,  2  Wall.  177.  The  same 
rule  applies  to  statutes  and  judicial  proceedings:  Williamson  v. 
Farrow,  1  Bail.  611,  21  Am.  Dec.  492;  Gross  v.  Fowler,  21  Cal. 
398;  Sprague  v.  Norway,  31  Cal.  174.  If  parties  contract  for  the 
performance  of  an  act  during  the  first  half  of  any  month  contain- 
ing thirty-one  days,  they  contract  that  It  shall  be  performed  by 
noon  of  the  sixteenth  day  of  that  month:  Grosvenor  v.  Magill,  37 
111.  239.  A  calendar  month  is  to  be  computed  not  by  counting 
days,  but  by  loolsing  at  the  calendar.  It  terminates  with  the  day 
numerically  corresponding  to  the  day  of  Its  commencement  less 
one  in  the  following  month.  Thus  if  a  term  of  three  months  be- 
gins with  the  ninth  day  of  April,  it  ends  at  midnight  on  the  eighth 
day  of  July.  The  rule  is  here  applied  to  the  time  when  a  statute 
goes  into  effect:  McGinn  v.  State,  46  Neb.  427,  50  Am.  St  Rep.  617. 
Under  the  old  common-law  rule  the  word  "month,"  when  applied 
to  mercantile  obligations,  was  construed  to  mean  a  calendar  month, 
but  when  it  was  applied  to  other  contracts  or  transactions,  it  was 
construed  to  mean  a  lunar  month,  or  twenty-eight  days,  unless  the 
parties  expressly  indicated  a  contrary  intention,  and  formerly  some 
of  the  states  of  the  United  States  adopted  the  common-law  rule, 
although  it  is  now  obsolete  in  all  of  them:  Ellis'  Case,  8  N.  J.  L. 
232;  Leffingwell  v.  White,  1  Johns.  Cas.  99,  1  Am,  Dec.  97;  Ix)ring^ 
V.  Hailing,  15  Johns.  119;  Staclihouse  v.  Halsey,  3  Johns.  Ch.  74;. 
Rives  V.  Guthrie,  1  Jones,  84;  Redmond  v.  Glover,  Dud.  (Ga.)  1Q7. 

A  Week,  in  the  computation  of  time,  usually  means  a  period  of 
time  of  seven  calendar  days'  duration,  without  any  reference  to  the 
particular  day  on  which  that  period  commences  to  run,  unless  such 
day  is  fixed  by  the  agreement  of  the  parties  or  the  subject  matter 
of  the  transaction:  State  v.  Yellow  Jacliet  etc.  Min.  Co.,  5  Nev^ 
430;  Evans  v.  Job,  8  Nev.  322;  In  re  Tyson,  13  Colo.  482;  Knowlton 
v.  Knowlton,  155  111.  158;  Wilson  v.  Northwestern  Mut.  D.  Ins.  Co., 
65  Fed.  Rep.  38;  Johnson  v.  Hill,  90  Wis.  19;  HoUister  v.  Vanderlln, 
165  Pa.  St.  248,  44  Am.  St.  Rep.  657;  Derby  v.  Modesto,  104  Cal.  515. 

A  Day,  in  the  computation  of  time,  has  been  defined  to  be  that 
period  of  time  consisting  of  twenty-four  hours,  between  any  mid- 
night and  the  midnight  following:  Derby  v.  Modesto,  104  Cal.  515; 
Zimmerman  v.  Cowan,  107  111.  631,  47  Am.  Rep.  476;  Kane  v.  Com- 
monwealth, 89  Pa.  St.  522,  33  Am.  Rep.  787;' Haines  v.  State,  7 
Tex.  App.  33;  People  v.  Hatch,  33  111.  137;  Helphenstine  v.  Vin- 
cennes  Nat.  Bank,  65  Ind.  589,  32  Am.  Rep.  86.  The  technical  rule 
of  law  malting  part  of  a  day  a  whole  day  does  not  apply  to  the 
days  of  a  legislative  session  so  as  to  malje  a  session  of  a  limited 
number  of  days  which  began  at  noon  expire  with  the  end  of  the 
Am.  St.  Rep.,  Vol.  LXXVIII-2» 
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calendar  day,  but  the  last  legislative  day  will  expire  at  noon,  mak- 
ing each  of  the  limited  number  of  days  full  days  of  twenty-four 
hours:  White  v,  Hinton,  3  Wyo.  753. 

Solar  or  Standard  Time.— The  only  standard  of  time  In  the  com- 
putation of  a  day  or  hours  of  a  day  recognized  by  law  is  the 
meridian  of  the  sun,  and  a  legal  day  begins  and  ends  at  midnight, 
the  mean  time  between  meridian  and  meridian,  or  twelve  o'clock 
post  meridian.  An  arbitrary  and  artificial  standard  of  time  fixed 
by  persone  in  certain  lines  of  business  cannot  be  substituted  at 
will  in  a  certain  locality  for  the  standard  recognized  by  the  law: 
Henderson  v.  Reynolds,  84  Ga.  159;  Searles  v.  AverhofC,  28  Neb. 
668;  Ex  parte  Parker,  35  Tex.  Cr.  Rep.  12.  The  presumption  is  that 
common  solar  time  Is  that  relied  upon  when  there  is  nothing  to 
show  that  a  different  method  of  measuring  time  has  been  in  general 
■use:  Searles  v.  Averhoff,  28  Neb.  668. 

-Meaning  of  Yarioua  Words.— Aa  a  general  rule,  the  word  "until" 
appearing  in  a  statute  as  well  as  in  a  contract  must  be  taken  in 
the  computation  of  time  as  implying  an  intention  to  exclude  the 
day  to  which  it  refers:  People  v.  Walker,  17  N.  Y.  502;  Bunce  v 
Reed,  16  Barb.  347;  Byau  v.  State  Bank,  10  Neb.  524;  Willey  v. 
Laraway,  64  Vt.  506.  When  time  is  given  until  a  certain  day  to 
file  a  bill  of  exceptions,  it  may  be  filed  on  or  before  that  day:  New- 
port News  Co.  V.  Thomas,  96  Ky.  613.  But  the  above  rule  must 
yield  when  it  is  manifest  from  the  statute  or  the  contract  of  the 
parties  that  It  was  the  intention  to  include  It:  Kendall  v.  Kingsley, 
120  Mass.  »4;  Ryan  v.  State  Bank,  10  Neb.  524.  And  the  word  "un- 
til" may,  in  a  contract  or  a  law,  have  an  exclusive  or  inclusive  mean- 
ing depending  upon  the  subject,  transaction  or  connection  about  or 
in  which  it  is  used:  Webster  v.  French,  12  111.  302. 

Generally,  If  an  act  Is  required  to  be  done  "within"  a  certain 
number  of  days,  the  day  of  the  date  is  to  be  excluded  In  the  com- 
putation: Bemis  v.  Leonard,  118  Mass.  502,  19  Am.  Rep.  470;  Grant 
V.  Paddock,  30  Or.  312.  The  word  "between,"  when  it  refers  to 
a  period  of  time  from  one  day  or  month  or  year  to  another,  ex- 
cludes both  dates.  Thus  between  two  days  is  exclusive  of  both: 
Weir  V.  Thomas,  44  Neb.  507,  48  Am,  St.  Rep.  741;  Delaware  etc. 
R.  R.  Co.  V,  Mehrhof  Bros.  Co.,  53  N.  J.  L.  205.  If  a  person  Is 
required  to  perform  an  act  "before"  a  certain  date,  that  date  is 
excluded,  and  to  perform  the  act  on  such  date  is  too  late:  Alston 
V.  Falconer,  42  Ark.  114;  Elsey  v.  Falconer,  42  Ark.  117.  If  a  per- 
son is  given  "to"  a  certain  day  to  do  an  act,  the  word  "to"  Im- 
cludes  that  day,  and  he  may  perform  the  act  on  such  day:  Oon- 
awingo  etc.  Co.  v.  Cunningham,  75  Pa.  St.  138;  Clark  v.  Ewiug,  87 
111.  344.  The  word  "forthwith"  means  within  the  twenty-four  hours 
thereafter:  Champlin  v.  Champlln,  2  Edw.  Ch.  328. 
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NEW  OELEANS  v.  GBAFFINA. 
[52  Louisiana  Annual,  1082.] 

MUNICIPAL  CORPORATIONS— ORDINANCES  REGULAT- 
ING MARKETS.— The  state  has  the  right  to  regulate  markets  for 
the  sale  of  produce,  and  it  may  delegate  that  power  to  the  munic- 
ipalities in  which  such  marliets  are  situated,  and  in  such  case 
ordininices  adopted  for  that  purpose  are  not  ultra  vires,  and  must 
be  sustained  when  not  unreasonable,  discriminative,  nor  oppressive. 

MUNICIPAL  CORPORATIONS—POWER  TO  REGULATE 
PRODUCE  MARKETS.— The  right  in  a  municipality  to  establish  a 
public  market  necessarily  covers  the  right  to  prevent  the  estab- 
lishing of  private  markets,  and  the  right  to  prevent  the  sale  of 
market  commodities  within  the  police  regulations  of  the  city  for 
eauitary  purposes  and  for  convenience. 

MUNICIPAL  CORPORATIONS— POWER  TO  REGULATE 
PRODUCE  MARKETS.— A  city  having  power  to  establish  public 
markets  has  power  to  prevent  the  establishing  of  private  markets, 
and  to  prohibit  the  sale  of  provisions  and  articles  of  daily  consump- 
tion by  peddlers. 

MUNICIPAL  CORPORATIONS  —  ORDINANCES  —  P  R  0- 
SUMPTION. — It  is  presumed  that  an  ordinance  passed  by  a  city 
under  its  power  to  regulate  produce  markets  is  reasonable  and  not 
oppressive. 

Stafford  &  Lambert,  for  the  appellant. 

J.  J.  McLaughlin,  assistant  city  attorney,  and  S.  L.  Gilmore, 
city  attorney,  for  the  appellee. 

1083  BREAUX,  J.  Defendant  prosecutes  this  appeal  from 
a  judgment  condemning  him  to  pay  a  fine  for  keeping  a  pri- 
vate market  within  the  market  limits,  and  condemning  him 
to  pay  an  additional  fine  for  selling  vegetables  within  those 
limits,  and  another  fine  for  peddling  within  market  limits.  In 
default  of  payment,  he  is  ordered  to  be  imprisoned  for  a  stated 
number  of  days. 

The  affidavit  made  against  the  appellant,  by  the  city  authori- 
ties, sets  out  the  ordinances  he  is  charged  with  having  violated, 
and  the  particular  acts  of  the  defendant  complained  of  as  be- 
ing violative  of  those  ordinances.  It  appears  that  the  defend- 
ant keeps  a  fruit  stand  at  the  corner  of  Jackson  avenue  and 
Magazine  streets,  where  he  sells  fruit  and  vegetables  in  small 
quantities  to  consumers. 

The  place  at  which  he  keeps  this  fruit  stand  is  within  two 
thousand  one  hundred  feet  of  the  nearest  public  market.  This 
is  within  the  limits  prohibited  by  an  ordinance  of  the  council. 
Defendant  assails  the  ordinances  of  the  council  he  is  charged 
with  having  violated,  on  a  number  of  grounds,  chiefly  because 
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they  are  ultra  vires,  unreasonable,  and  discriminative.  The 
ordinances  attacked  by  the  defendant  are  not  ultra  vires. 

The  state  has  the  right  to  regulate  the  markets,  and  it  may 
also  delegate  that  power  to  the  municipal  corporation  in  which 
the  markets  sought  to  be  regulated  are  situated.  Regulations 
regarding  markets  are  indispensable  in  cities;  and  ordinances 
adopted  for  that  purpose  are  not  ultra  vires  when  the  munici- 
pality is  authorized,  as  in  this  case,  to  regulate  them.  The 
right  to  establish  a  public  market  necessarily  covers  or  em- 
braces the  right  to  prevent  the  establishing  of  private  markets, 
and  the  right  to  prevent  the  sale  of  market  commodities  within 
the  police  regulations  of  a  city  for  sanitary  purposes  and  for 
convenience.  The  object,  primarily,  is  to  enforce  the  inspec- 
tion laws  more  strictly,  and  to  prevent  the  sale  of  articles  or 
provisions  that  are  not  sound. 

The  enforcement  of  inspection  laws  would  be  attended  with 
great  difficulty  and  annoyance,  if  all  articles  of  food  were  sold 
at  any  place  chosen  by  the  venders  of  such  articles.  Such  regu- 
lations have  always  been  held  permissible. 

Not  long  since,  this  court  had  occasion  to  consider  a  similar 
question  regarding  the  very  ordinance  now  at  hand,  and  it  held 
that  the  *^**  municipality  had  the  power  to  establish  public 
markets,  and  to  prevent  the  establishing  of  private  markets, 
or  prohibit  the  sale  of  provisions  and  articles  of  daily  con- 
sumption by  peddlers:  State  v.  Namias,  49  La.  Ann.  618,  63 
Am.  St.  Eep.  657. 

This  subject  received  consideration  in  another  case,  in  which 
it  was  held  that  the  right  to  establish  public  markets  is  ac- 
companied by  the  right  to  prevent  the  establishing  of  private 
markets  within  certain  prescribed  limits:  State  v.  Gisch,  31  La. 
Ann.  544.  It  follows  that  the  ordinances  attacked  by  the  de- 
fendant are  not  amenable  to  the  charge  of  being  ultra  vires. 

But  defendant  contends  that  if  they  are  not  ultra  vires,  then, 
that  they  are  unreasonable.  The  business  of  the  retail  fruit 
dealer  is  the  only  subject  before  us  for  decision.  The  right 
to  carry  on  that  business,  within  designated  limits,  may  be 
made  subordinate  to  the  rights  of  public  and  other  markets 
without  violating  the  requirement  that  an  ordinance  shall  be 
reasonable.  All  retail  fruit  dealers  are  brought  within  the 
terms  of  the  ordinance.  The  municipality  having  the  power  to 
regulate  the  markets,  the  court  will  presume  the  ordinance  to 
be  reasonable  until  the  contrary  is  shown. 
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Defendant's  next  complaint  is,  that  it  is  discriminative  and 
oppressive.  In  support  of  that  complaint  he  avers  that  if  sec- 
tion 34  of  ordinance  4155  forbids  the  keepers  of  fruit  from  sell- 
ing an3rthing  other  than  fruit,  that  it  is  discriminative,  as  the 
prohibition  is  limited  to  fruit  dealers,  exclusively.  It  may  be 
that  the  council,  from  a  sanitary  point  of  view,  had  reasons  to 
exclude  fruit  dealers.  There  is  no  evidence  before  us  regarding 
the  necessity  vel  non  of  adopting  an  ordinance  prohibiting  fruit 
dealers  from  selling  vegetables,  but  we  do  not  take  it  that  the 
prohibition  is  as  limited  as  defendant  contends.  The  ordi- 
nances under  which  public  and  private  markets  are  established 
look  to  the  sale  of  vegetables  at  these  markets,  and  do  not 
seem  to  sanction  their  sale  at  all  hours,  and  at  all  places.  It  is 
ordained  that  they  shall  be  sold  at  certain  places,  and  under 
such  conditions  as  defendant  has  not  observed.  This  ordinance 
was  before  us  for  interpretation  not  long  since  in  a  case  in 
which  this  court  said,  that  ''under  the  terms  of  the  law  referred 
to  above,  we  are  unable  to  see  wherein  any  of  the  rights  of  de- 
fendants were  infringed.  They  were  dealers  in  vegetables, 
which  the  ordinance  required  should  not  be  sold,  if  in  the  mar- 
ket limits,  within  market  hours.  They  were  not  excluded  from 
the  sale  of  their  produce  in  the  markets":  ****®  State  v.  Sarra- 
dat,  46  La.  Ann.  700. 

In  that  view,  defendant  has  no  ground  whereon  to  urge  the 
complaint  of  discrimination,  because  all  vegetables  must  be 
sold  in  the  markets.  If  his  neighbors  and  others  violate  the 
ordinance,  it  affords  him  no  ground  of  defense  on  this  point. 
The  law  is  general.  In  enacting  the  ordinance,  the  council,  as 
we  interpret  it,  made  what  they  deemed  an  exception  to  the 
general  rule,  and  ordained  that  there  should  be  no  interference 
with  those  carrying  on  the  business  of  fruit  venders,  provided 
it  was  limited  to  the  sale  of  fruit  only.  In  this  we  do  not  find 
that  there  was  discrimination. 

We  decline  to  pass  upon  the  questions  of  fact  pressed  upon 
our  attention,  as  they  properly  come  up  for  consideration  on 
the  application  for  a  writ  of  certiorari. 

It  is  therefore  adjudged,  ordered,  and  decreed  that  the  sen- 
tence and  judgment  appealed  from  is  affirmed,  to  the  extent 
that  the  defendant  was  condemned  to  pay  two  dollars  and  fifty 
cents  for  offering  for  sale  and  selling  vegetables  within  the 
market  limits,  and  in  default  of  the  payment  thereof,  impris- 
oned for  the  stated  number  of  days. 
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It  is  further  adjudged,  ordered,  and  decreed  that  in  all  other 
respects  the  questions  herein,  being  of  facts,  are  left  open  to  be 
decided  in  case  No.  13,430,  on  relator's  application  for  a  writ 
of  certiorari.    Appellee  to  pay  costs. 

Eehearing  refused. 


MUNICIPAL  REGULATION  OF  MARKETTS.— A  municipal  cor- 
poration has  power  to  fix  by  ordinance  the  places  at  which  food 
co:;imodities.  in  quantities  adapted  to  the  daily  wants  of  the  com- 
munity, may  be  sold:  State  v.  Davidson,  50  La.  Ann.  1297,  69  Am. 
St.  Itep.  478.  An  ordinance  forbidding  the  sale  of  fruits,  vegetables, 
and  otlier  articles  of  food  within  six  squares  of  the  public  marls ets 
by  peddlers  is  a  valid  exercise  of  the  police  power  by  a  city:  State 
V.  Namias,  49  La.  Ann.  618,  62  Am.  St.  Rep.  657.  See,  further,  on 
this  subject  the  note  to  Jacksonville  t.  Ledwith,  23  Am.  St  Rep. 
eSl-584. 


WILLIAMS  V.  POPE  MANUFACTUEING  COMPANY. 
[52  Louisiana  Annual,  1417.] 

TRESPASS-TRANSITORY  ACTION.-The  cause  of  action 
on  a  tort  or  trespass  is  transitory  and  follows  the  offending  party, 
whether  a  corporation  or  a  natural  person,  into  any  jurisdiction 
wherein  he  may  be  found,  and  the  right  of  action  being  personal 
to  the  complainant,  he  may  bring  it  in  any  court  that  he  may  select. 

DAMAGES— CONFLICT  OF  LAWS.— A  claim  for  damages 
ex  delicto  arising  from  a  tort  or  trespass  upon  the  person  of  a 
married  woman  while  temporarily  sojourning  in  one  state,  and 
whose  matrimonial  domicile  is  in  another  state,  cannot  be  con- 
sidered as  community  property  acquired  in  the  former  state;  and 
if  she  has  full  capacity  to  institute  suit  in  her  own  name  and  re- 
cover judgment  for  such  damages  in  the  courts  of  the  state  of  her 
domicile,  she  also  has  capacity  to  sue  therefor  in  her  own  name  in 
the  state  where  the  injury  is  received. 

ACTION  BY  MINOR— WHO  MAY  MAINTAIN.— If  the  father 
of  a  minor  child  has  disappeared  and  abandoned  the  matrimonial 
domicile,  the  mother  may  appear  in  court  in  behalf  of  such  minor 
and  assert  the  rights  of  the  latter. 

Pierson  &  Pierson,  for  the  appellant. 

W.  C.  McLeod  and  Buck,  Walshe  &  Buck,  for  the  appellee. 

***''  WATKINS,  J.  This  is  a  supplement  to  suit  of  same 
title,  which  was  disposed  of  by  this  court,  recently;  See  Will- 
iams V.  Pope  Mfg.  Co.,  51  La.  Ann.  186. 

From  the  record  it  appears  that  a  motion  was  filed  in  the  dis- 
trict court  "suggesting  that  the  former  decree  of  this  court, 
dismissing  this  suit  on  the  fourth  exception  filed  by  the  defend- 
ant, has  been  annulled,  avoided,  and  reversed  by  the  final  judg- 
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ment  of  the  supreme  court,  rendered  on  appeal  thereto,  and 
ordering  this  cause  to  be  reinstated  on  the  docket  of  this  courts 
to  be  proceeded  with  according  to  the  views  herein  expressed 
and  the  law";  and  an  order  to  that  effect  was  made — a  copy  of 
the  opinion  of  the  supreme  court  being  therewith  filed. 

Thereupon,  the  case  was  reinstated  on  the  docket  of  the  dis- 
trict ***®  court,  and  proceeded  with  according  to  law;  and 
upon  a  trial  thereof,  the  remaining  exceptions  of  the  defend- 
ant were  sustained,  and  the  suit  again  dismissed. 

The  reasons  of  the  district  judge  for  so  doing  are  in  writing, 
and  were  filed  in  the  coiirt  a  qua,  and  a  judgment  dismissing 
the  suit  was,  thereupon,  entered;  and  from  that  judgment  the 
plaintiff  prosecutes  this,  her  further  appeal. 

For  the  purpose  of  a  clear  understanding  and  appreciation  of 
this  case,  it  will  be  necessary  to  make  a  few  extracts  from  the 
plaintiff's  petition  to  which  the  exceptions  of  the  defendant 
were  directed,  and  which  are  substantially  as  follows,  to  wit: 

The  plaintiff,  Mrs.  Emily  J.  Williams,  wife  of  Charles  H. 
Williams,  a  resident  of  and  domiciled  in  the  state  of  Mississippi, 
sues  herein,  individually,  "and  for  the  use  and  benefit  of  her 
daughter,  Florence  Williams,  aged  fourteen  years,  her  husband 
being  absent  in  the  state  of  Mississippi,  and  his  present  where- 
abouts therein  unknown  to  her.'* 

She,  thereupon,  represents  that  the  defendant,  a  corporation, 
as  she  is  advised,  under  the  laws  of  the  state  of  Connecticut, 
with  its  principal  place  of  business  and  general  offices  and 
factories  in  the  city  of  Hartford,  in  that  state,  with  a  branch 
office  and  place  of  business  at  No.  1757  St.  Charles  avenue,  in 
the  city  of  New  Orleans,  where  it  is  now  operating  and  con- 
ducting its  business,  of  the  manufacture,  "sale,  and  hire  of  bi- 
cycles, within  and  under  the  laws  of  this  state,  through  its  of- 
ficers, agents,  and  employes  in  charge  thereof,  "is  justly  and 
legally  indebted  unto  your  petitioner  in  the  sum  of  ten  thou- 
sand dollars,  individually,  and  for  the  further  sum  of  ten  thou- 
sand dollars  for  the  use  and  benefit  of  her  said  minor  daughter, 
for  this,  to  wit: 

"For  libel,  slander,  public  defamation  of  character,  malicious 
prosecution,  and  false  imprisonment  of  your  petitioner  and  her 
said  minor  daughter,  committed  against  them  in  the  city  of 
New  Orleans,  on  Sunday,  about  April  4,  1897,  by  the  said 
Pope  Manufacturing  Company,  its  officers,  agents,  and  em- 
ployes, and  for  which  said  corporation  is  responsible  and  liable 
to  them  in  damages. 
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'TTour  petitioner  alleges  that  while  she  aud  her  said  miiior 
■claughter  were  quietly  and  in  an  orderly  manner  passing  along 
Napoleon  avenue,  a  public  thoroughfare  of  this  city,  they  were 
followed  and  pursued  hy  two  men,  strangers  to  them,  but  who 
■they  afterward  learned  were  F.  and  Harold  Bayhi,  father  and 
son,  agents  and  employes  of  said  Pope  *'*^^  Manufacturing 
Oompany,  acting  as  detectives  and  spotters  for  said  company. 
That  said  two  men  overtook  them  on  said  public  avenue,  at 
or  near  the  corner  of  Carondelet  street,  where  they  rudely  ac- 
costed them,  and  forcibly  arrested  and  detained  them  without 
cause  therefor,  and  notwithstanding  neither  of  them  had,  nor 
claimed  to  have,  nor  exhibited  any  right  or  authority  for  their 
action,  chey,  then  and  there,  in  the  presence  of  those  passing 
along  said  avenue,  publicly  charged  and  accused  your  petitioner 
-and  her  said  daughter  with  having  committed  the  felonious  and 
infamous  offense  of  grand  larceny  of  two  bicycles  from  the  said 
Tope  Manufacturing  Company  of  the  value  of  one  hundred  and 
twenty  dollars. 

"That  they  were  forcibly  detained  by  said  two  men  until 
the  arrival  of  a  policeman.  Corporal  O'lSTeal  [by  whom]  they 
-were  carried  in  custody  through  the  public  streets  of  said  city 
to  the  Seventh  precinct  station  [wherein]  they  were  incar- 
<;erated  until  about  8:30  P.  M.  the  same  evening,  when  they 
were  transferred  to  the  Second  precinct  station,  and  therein  im- 
prisoned and  kept  closely  confined  until  about  1:30  o'clock  the 
"following  evening,  when,  through  the  efforts  of  their  minister 
and  other  friends,  they  were  admitted  to  bail,  and  discharged 
from  custody. 

"Petitioner  further  alleges  that  an  officer  of  the  corporation, 
representing  and  acting  for  and  on  behalf  of  said  corporation, 
joined  and  co-operated  with  said  named  employes  in  making 
«aid  charge  and  arrest  of  your  petitioner  and  her  daughter,  and 
in  their  subsequent  imprisonment  and  detention.  That  said 
4iccusation  and  charge  were  entirely  false  and  unfounded  as  to 
them,  and  were  made  without  any  cause  therefor;  and  your  peti- 
tioner and  her  daughter  earnestly  protested  their  entire  inno- 
-cence,  and  begged  and  implored  said  parties  to  desist  from  their 
course,  and  to  allow  them  to  go  without  further  molestation;  but 
that  their  appeals  and  entreaties  were  received  with  contempt, 
And  no  further  satisfaction  accorded  to  them  than  the  statement 
that  they,  said  men,  were  acting  for  a  company  fully  responsible 
and  capable  of  paying  all  damages  which  they  might  inflict.*' 
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Petitioner  avers  that  although  she  and  her  daughter  were 
first  arrested  about  5:30  o'clock  on  Sunday,  no  formal  charge 
or  affidavit  was  made,  nor  warrant  issued  for  their  arrest,  until 
1:30  P.  M,  the  following  day.  In  the  meanwhile,  they  were 
unlawfully  imprisoned  and  detained  by  procurement  of  caid 
representatives  of  said  corporation,  acting  for  the  corporation, 
and  which,  as  your  petitioner  believes,  is  responsible  ^"^^^  for 
the  wanton  and  unlawful  imprisonment  of  herself  and  her 
daughter,  and  which  was  done  in  a  malicious  and  cruel  manner, 
notwithstanding  the  evidence  of  their  innocence  was  made  man- 
ifest to  said  parties. 

She  represents  that  one  of  said  parties,  notwithstanding  he 
was  fully  informed  of  all  of  the  aforesaid  facts,  made  an  affi- 
davit on  the  part  of  said  corporation,  before  the  judge  of  the 
first  recorder's  court,  "in  which  he  falsely  and  corruptly  charged 
your  petitioner  and  her  little  daughter  with  having  committed 
the  felonious  crime  of  breach  of  trust  and  embezzlement  of  two 
bicycles,  alleged  to  have  been  hired  from  said  corporation  on 
March  26,  1897,  as  set  forth  in  said  affidavit." 

That  shortly  after  said  affidavit  was  made,  and  they  had  been 
released  on  bond,  "they  were  called  upon  by  said  recorder,  and 
notified  that  said  charges  had  been  withdrawn,  and  that  they 
were  discharged  therefrom." 

Petitioner  alleges  "that  at  the  time  that  said  charges  were 
preferred,  and  of  their  arrest  and  imprisonment,  they  were  per- 
sons of  good  moral  character  and  reputation,  professed  Chris- 
tians, members  of  the  Baptist  church,  and  in  full  enjoyment  of 
their  Christian  faith  and  church  fellowship." 

That  the  said  charges  of  grand  larceny  and  breach  of  trust 
and  embezzlement,  as  above  set  out,  were  libel  ously  and  slander- 
ously made,  without  probable  cause  therefor;  and  that  they 
were  thereby  wantonly  and  maliciously  libeled  and  slandered 
in  their  good  name,  character,  and  reputation. 

That  in  their  arrest  and  subsequent  detention  and  incarcera- 
tion, they  were  unlawfully,  falsely,  and  maliciously  prosecuted, 
without  any  probable  cause  or  justification  whatever,  and  greatly 
to  their  injury  and  damage.  That  by  law  they  are  entitled 
to  sue  for  and  recover,  not  only  compensation  for  all  the  said 
losses  and  injuries  sustained,  but,  also,  in  addition  thereto,  to 
recover  exemplary  and  punitive  damages  therefor. 

The  petitioner  alleges  "that  she  was  married  in  1873  in  the 
state  of  Mississippi,  where  she  and  her  husband  continuously 
resided,  and  which  is  their  exclusive  matrimonial  domicile,  and 


394         Williams  v.  Pope  Manufacturing  Co.     [Louisiana, 

her  said  husband  is  absent  from  the  state  of  Louisiana,  with 
his  residence  and  domicile  in  the  state  of  Mississippi,  which  is 
also  her  domicile;  and  that  as  to  their  matrimonial  relations, 
as  well  as  their  acquisitions  and  property  rights,  they  are  sub- 
jected to  and  governed  by  the  laws  of  the  state  of  Mississippi. 
1421  That  by  the  laws  of  said  state  she  is  separate  in  prop- 
erty from  her  said  husband,  with  the  sole  right  and  authority 
to  administer  separately  her  own  personal  affairs,  property 
rights,  and  acquisitions,  and  entitled  to  acquire,  hold,  use,  and 
dispose  of  the  same  from  the  control  or  marital  influence  of  her 
said  husband,  with  the  right  and  capacity  to  sue  and  be  sued  per- 
sonally and  without  joinder  or  authority  of  her  husband  as  to 
all  matters  relating  to  or  affecting  her  personal  rights  or  prop- 
erty interests.  That  by  the  laws  of  said  state  the  damage  herein 
sued  for  and  sustained  by  her  arose  and  accrued  to  her  separ- 
ately, and  not  in  whole  or  in  part  to  her  husband.  That  the 
laws  of  her  matrimonial  domicile  govern  and  control  her  right 
to  separately  sue  for  the  damages  herein  claimed,  which  were 
sustained  by  her  while  in  Louisiana." 

She  further  shows  ''that  her  said  husband  abandoned  her  in 
1893,  after  six  children  were  born  of  their  marriage,  and  dis- 
appeared from  the  matrimonial  domicile,  and  has  since  absented 
himself  therefrom;  that  she  is  not  now  aware  of  the  precise  lo- 
cality in  Mississippi  in  which  he  may  be  found;  and  that  by 
the  laws  of  Louisiana,  she  is  entitled  to  exercise  all  the  rights 
of  her  husband  with  respect  to  the  education  and  administra- 
tion of  the  property  rights  of  their  children.  That  by  said 
law,  she,  being  now  present  in  the  state  of  Louisiana,  is  entitled 
to  sue  herein  for  her  said  daughter,  Florence,  and  to  claim  for 
her  use  and  benefit  the  damages  herein  alleged. 

"Wherefore,  she  prays  to  be  authorized  by  the  court  ix)  insti- 
tute this  suit  and  stand  in  judgment,  and  for  judgment  against 
said  corporation  for  the  sum  of  ten  thousand  dollars  in  her 
own  right,  and  for  the  further  sum  of  ten  thousand  dollars  for 
the  use  and  benefit  of  her  daughter,  Florence."  The  foregoing 
petition  was  met  in  its  incipiency  by  several  exceptions. 

In  our  previous  opinion  we  examined  and  reversed  the  judg- 
ment of  the  district  court  sustaining  the  defendant's  fourth 
exception,  which  is  to  the  effect  that  "there  is  an  improper  and 
illegal  joinder  of  parties  plaintiff;  that  there  are  two  distinct 
actions  and  demands  presented,  by  and  for  two  different  plain- 
tiffs, cumulated  in  the  same  petition,  and  one  or  the  other 
ihould  be  dismissed.'* 
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Having  made  a  statement  of  the  cause  of  action  and  quoted 
the  foregoing  exception,  our  opinion  says:  "For  the  purpose 
of  the  trial  of  the  exception  of  misjoinder  and  improper  ^^^* 
cumulation,  the  capacity  of  Mrs.  Williams  to  sue  individually 
and  on  behalf  of  her  minor  daughter  must  he  admitted.  This 
leaves  to  be  determined  the  plain  question  whether  a  cause  of 
action  arising  in  behalf  of  Mrs,  Williams,  growing  out  of  the 
tort  of  defendant,  and  a  cause  of  action  arising  in  behalf  of  her 
daughter,  growing  out  of  the  same  tort,  may  be  cumulated  in 
one  and  the  same  suit.  We  think  it  may.  For  the  purpose 
of  the  suit,  the  mother  is  assimilated  to  the  character  of  tutrix 
of  her  daughter.  Common  wrong  is  represented  to  have  been 
inflicted  on  the  two  at  one  and  the  same  time." 

Inasmuch  as  that  exception  judicially  avers  "that  there  are 
two  distinct  actions  and  demands  prosecuted  by  and  for  two 
different  plaintiffs,  cumulated  in  the  same  petition,  and  one  or 
the  other  should  be  dismissed,'*  the  argument  in  favor  of  the 
theory  that  neither  of  them  can  be  maintained  appears  to  be 
somewhat  illogical,  in  view  of  the  fact  that  this  court  has  al- 
ready decided  that  both  were  correctly  brought  and  properly 
cumulated  in  one  petition,  for  the  reason  that  the  cause  of  each 
action  was  the  same  fault  of  the  defendant,  and  the  acts  of 
the  defendant  a  common  wrong  to  both  mother  and  daughter. 

That  exception,  in  terms,  admits  as  much,  because  it  is  pre- 
mised by  the  statement  that,  "if  the  above  exceptions  should  be 
overruled  and  the  court  hold  that  either  or  both  of  said  causes 
or  action  or  demands  are  properly  brought,  and  by  the  proper 
party,  the  defendant  pleads  for  further  exception,  etc.";  and  by 
that  averment  it  distinctly  bases  said  fourth  exception  upon  the 
hypothesis  that  his  preceding  exceptions  were  untenable. 

If  we  are  now  to  examine  the  preceding  exceptions  and  af- 
firm the  judgment  of  the  district  court  sustaining  them  and 
dismissing  the  plaintiff's  suit,  our  present  decree  would,  in  ef- 
fect, be  in  exact  opposition  to  its  prior  judgment  overruling 
the  fourth  exception,  and  maintaining  the  suit.  In  our  view, 
for  all  practical  purposes,  such  is  the  purport  of  the  judgment 
appealed  from. 

But,  accepting  the  situation  as  it  is  now  presented  on  the 
record  before  us,  what  are  the  legal  questions  for  determination? 
1.  That  the  plaintiff  has  no  right  or  interest  in  her  o\vti  name 
to  prosecute  this  suit  and  stand  in  judgment  herein,  under  the 
laws  of  this  state;  "and  she  cannot,  by  alleging  that  her  hus- 
band's domicile  is  in  *^^  another  state,  invoke  the  benefit  of 
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the  laws  of  such  state  to  the  practical  nullification  of  all  laws 
of  this  state  regulating  the  marital  relations  [of  the  spouses] ; 
[because]  foreign  laws  are  not  permitted  to  be  operative  in  this 
state  when  they  are  inconsistent  with  the  general  spirit  and 
policy   of   our  own  laws   on  the   subject   matter   involved"; 

2.  That  the  allegations  of  the  plaintiff  leave  in  doubt  the  pres- 
ent domicile  of  her  husband;  so  that  if  her  theory  be  admitted  to 
be  possible,  or  correct  in  law,  she  does  not  allege,  with  suf- 
ficient certainty,  the  facts  under  which  the  court  is  requested 
to  adjudicate  her  rights  as  "a  citizen  of  the  state  of  Mississippi"; 

3.  Petitioner  has  no  right  or  authority,  in  fact  or  law,  to  bring 
and  prosecute  the  demand  for  the  use  and  benefit  of  her  minor 
child;  4.  That  the  judge's  authorization  of  the  plaintiff  was  in- 
advertently granted  upon  an  insufficient  showing  in  law;  5. 
That  the  allegations  of  the  petition  are  too  vague  and  indefinite; 
and  particularly  in  that  the  demands  for  the  damages  claimed 
are  neither  itemized  nor  apportioned  between  the  mother  and 
daughter. 

These  exceptions  are  directed  at  the  allegations  of  the  peti- 
tion, and  must  be  determined  thereby,  with  a  view  to  the  law 
governing  same;  and  in  thus  determining  them,  no  matter  of 
fact  which  is  well  pleaded  in  the  petition  can  be  denied  or 
gainsaid. 

1.  In  the  petition  it  is  alleged  that  plaintiff  was  married  to 
her  husband  in  the  state  of  Mississippi,  in  1873;  that  she  and 
her  husband  have  since  continuously  resided  there;  and  that 
their  exclusive  matrimonial  domicile  is  in  that  state.  That  the 
matrimonial  relations  of  herself  and  her  husband,  as  well  as 
their  acquisitions  and  property  rights,  are  subject  to  and  gov- 
erned by  the  laws  of  the  state  of  Mississippi.  That  by  the  laws 
of  said  state,  she  is  separate  in  property  from  her  husband, 
with  the  sole  right  and  authority  to  administer  separately  her 
own  personal  affairs,  property  rights  and  acquisitions,  and  en- 
titled to  acquire,  hold,  use,  and  dispose  of  the  same  free  from 
the  control  or  marital  influence  of  her  husband;  and  that  she 
is,  under  the  laws  of  that  state,  invested  with  the  right  and 
capacity  to  sue  personally  and  without  the  joinder  or  authority 
of  her  husband,  as  to  all  matters  relating  to  or  affecting  her 
personal  rights,  or  property  interests. 

1424  j^  ig^  also,  specifically  alleged  "that,  by  the  laws  of  said 
state,  the  damage  herein  sued  for  and  sustained  by  her,  arose 
and  accrued  to  her  separately,  and  not  in  whole  or  in  part  to 
her  husband;  and  that  the  laws  of  her  matrimonial  domicile 
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govem  and  control  her  right  to  separately  sue  for  the  damages 
claimed,  which  were  sustained  by  her  while  in  Louisiana." 

The  foregoing  full  and  complete  allegations:  1.  As  to  her 
matrimonial  domicile  being  now,  and  having  always  been,  in  the 
state  of  Mississippi;  2.  That  her  property  rights  and  acquisi- 
tions are  subject  to  and  governed  by  the  law3  of  that  state;  3. 
That  by  the  laws  of  that  state  she  is  separate  in  property  from 
her  husband,  with  the  sole  and  exclusive  authority  to  separately 
administer  her  own  personal  ajffairs  and  property;  4.  That  she 
is,  by  the  laws  of  that  state,  invested  with  the  right  and  capac- 
ity to  sue  personally  without  the  assistance  or  authority  of  her 
husband,  in  respect  to  all  matters  relating  to  her  personal  rights 
and  property  interests;  5.  And  that,  under  the  laws  of  that 
state,  the  damages  herein  sued  for  and  sustained  by  her,  arose 
and  accrued  to  her  separately,  and  entitled  her  to  personally 
sue  for  and  recover  same — certainly  leave  no  room  for  complaint 
on  the  score  of  inadequacy  of  allegation. 

Taking  the  averments  as  they  are  made,  the  plaintiff  has 
stated  a  complete  cause  of  action  and  right  of  action,  unless 
as  the  exceptions  aver:  1.  That  she  possesses  no  right  of  action 
in  her  own  name  under  the  laws  of  Louisiana;  2.  That  she  can- 
not be  allowed  to  invoke  the  laws  of  Missis^ppi,  and  by  so  do- 
ing practically  nullify  the  laws  of  Louisiana  regulating  the 
marital  relations  of  the  spouses. 

Or,  in  other  words,  the  question  for  consideration  is  whether: 
1.  The  damages  sued  for  by  the  plaintiff  in  her  own  right,  as 
having  been  sustained  by  her  while  temporarily  in  Louisiana,^ 
and  which  accrued  to  her  separately,  are  subject  to  and  to  be 
controlled  by  the  law  of  her  matrimonial  domicile;  2.  Or  to  be 
governed  or  controlled  by  the  laws  of  the  state  of  Louisiana 
which  regulate  the  matrimonial  relations  and  property  rights  of 
married  persons  who  reside  outside  of  its  limits  but  acquire 
property  rights  within  its  limits. 

The  solution  of  that  question  must,  of  necessity,  depend  upon 
whether  "the  legal  situs  of  plaintiff's  claim  for  damages  ex  de- 
licto arising  from  a  tort,  or  quasi  offense,  is  in  Louisiana  or 
Mississippi;  for  if  same  be  in  Louisiana,  where  the  wrong  is 
alleged  to  have  been  committed,  *^'  the  law  of  her  matri- 
monial domicile  does  not  control  or  govern  her  right  of  action, 
and  vice  versa. 

Our  law  provides  that  "all  property  acquired  in  this  state 
by  nonresident  married  persons  ....  shall  be  subject  to  the 
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same  provisions  of  law  which  regulate  the  eommunity  of  acquets 
and  gains  between  citizens  of  this  state":  Eey.  Civ.  Code,  2400. 

Consequently,  as  the  plaintiff  was,  at  the  time  the  alleged 
injury  was  inflicted,  a  "nonresident  married  person,"  she  ful- 
fills all  the  requirements  of  that  law,  if  the  damages  she  claims 
■are  to  be  denominated  "property  acquired  in  this  state";  but 
if  her  right  of  action  for  the  recovery  of  such  damages  be  a 
personal  right,  or  acquisition  which  has  its  legal  situs  at  her 
matrimonial  domicile,  then  it  cannot  be  classed  as  property  ac- 
quired in  this  state,  and  would  not  be  subject  to  the  community 
laws  of  Louisiana,  but  would  remain  under  the  power  and  con- 
trol of  the  law  as  it  is  alleged  to  be  in  the  state  of  Mississippi, 

Taking  a  comprehensive  view  of  the  question,  it  seems  diffi- 
cult to  appreciate  the  idea  that  a  mere  right  of  action  for  the 
recovery  of  damages  ex  delicto  is  to  be  viewed  as  "property  ac- 
quired in  this  state,"  because  of  a  personal  injury  having  been 
inflicted  upon  a  married  woman  while  temporarily  abiding 
therein. 

And  particularly  is  this  appreciation  difficult  when  we  are 
presented  with  an  action  of  damages  brought  by  a  married 
woman  whose  matrimonial  domicile  is  in  the  state  of  Mississippi, 
against  a  private  corporation  whose  principal  domicile  is  in  the 
state  of  Connecticut,  and  in  which  she  predicates  her  claim 
upon  injuries  that  were  inflicted  upon  her,  while  in  the  state  of 
Louisiana,  by  the  agents  and  employes  of  that  corporation. 

If  such  a  right  of  action  is  to  be  viewed  as  property  acquired 
in  Louisiana,  and  subject  to  its  community  laws,  then  the  courts 
of  this  state  are  vested  with  exclusive  jurisdiction  over  it.  As 
a  result  of  this  conclusion,  the  husband,  as  head  and  master  of 
the  community,  could  alone  institute  the  suit;  and  he,  as  a 
citizen  of  Mississippi,  an  absentee  under  the  law  of  Louisiana, 
is  without  interest  in  the  result  of  the  suit  under  the  law  of 
his  domicile.  Not  only  so,  but  such  a  right  of  action  could 
only  have  an  existence  in  the  courts  of  Louisiana  so  long  as 
the  Connecticut  corporation  may  be  pleased  to  continue  business 
in  Louisiana;  and  would,  therefore,  have  the  power  to  extin- 
guish same  at  any  time  it  might  suit  its  pleasure  to  withdraw 
its  agents  therefrom — an  action  in  damages  not  being  the  legal 
subject  for  attachment. 

1426  jf  tj^ig  \)Q  the  law  of  this  state,  it  is  most  unfortunate, 
indeed.  Our  learned  brother  of  the  district  court  recognized 
-this  hardship  when  he  said:  "The  case  at  bar  furnishes  an  il- 
lustration of  the  distinction  between  law  and  justice.    If  the 
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averments  of  the  petition  are  to  be  taken  as  true,  as  they  must 
be,  for  the  purposes  of  the  exception  presented  herein,  then 
this  case  illustrates  the  hardships  that  sometimes  occur  in  the 
law.  The  plaintiff  alleges  that  she  is  a  married  woman,  and 
with  her  minor  child  has  been  abandoned  by  her  husband.  In 
the  month  of  April,  1897,  it  is  aHeged  that  she  and  her  minor 
daughter,  Florence,  then  aged  about  fourteen  (14)  years,  were 
wantonly  and  maliciously  arrested  by  the  agents  and  employes 
of  the  defendant  company  and  cast  into  jail,  where  they  re- 
mained twenty-four  hours,  although,  as  was  subsequently  shown 
by  the  defendant's  own  discontinuance  of  the  prosecution,  there 
was  no  ground  whatever  for  the  charges,  which  were  grand  lar- 
ceny and  embezzlement." 

But  having  made  an  examination  of  the  exceptions,  he 
reached  the  conclusion  that  same  were  well  grounded  in  law, 
and  expressed  the  following  view,  viz.:  "Passing  aside  as  un- 
necessary for  the  purposes  of  this  case  the  question  of  situs 
of  the  property,  or  right  upon  which  this  plaintiff  brings  this 
action,  but  being  of  the  opinion  that  the  situs  of  a  personal 
obligation,  for  the  purpose  of  enforcing  it,  is  at  the  domicile 
of  the  debtor,  and  not  that  of  the  creditor,  the  court  is,  how- 
ever, of  the  opinion  that,  under  article  2400  of  the  Civil  Code, 
the  damages  to  the  wife  in  the  present  case  fall  into  the  com- 
munity property  acquired  within  the  state  of  Louisiana,  dam- 
ages to  person  coming  well  within  the  meaning  of  property  or 
rights  acquired.  Furthermore,  there  is  a  decision  in  the  case 
of  Myerson  v.  Alter,  11  Fed.  Eep.  688,  by  that  able  jurist.  Judge 
Billings,  in  which  this  point  is  decided  adversely  to  the  claims 
of  the  plaintiff.  The  damages,  therefore,  falling  into  the  com- 
munity, the  husband  alone  can  prosecute  the  suit  therefor,'* 

The  case  cited  and  relied  upon  by  the  judge  a  quo  states  a 
case  instituted  by  a  married  woman  in  the  United  States  cir- 
cuit court  for  the  state  of  Louisiana,  for  the  recovery  of  dam- 
ages for  a  malicious  prosecution,  same  being  instituted  by  the 
wife  in  her  own  right,  but  authorized  by  her  husband. 

i'*2''  On  this  state  of  facts  the  court  held:  "The  textual  pro- 
visions of  the  law  on  this  subject  are  found  in  the  Code  of 
Practice,  article  107,  and  Civil  Code,  article  2404.  A  series  of 
decisions  by  the  supreme  court  of  Louisiana  have  construed 
these  provisions  to  mean  that,  where  it  does  not  appear  that 
the  wife  is  administering  her  own  property,  actions  of  this 
sort  must  be  brought  by  the  husband.  The  mere  joinder  of 
the  wife  has  been  treated  as  surplusage.     But  no  case  has  held 
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that  tlie  mere  assent  of  the  husband  is  sufficient.  The  action 
must  be  brought  by  the  husband:  Holmes  v.  Holmes,  9  La. 
350;  Cowand  v.  Pulley,  9  La.  Ann.  12;  Barton  v.  Kavanaugh, 
12  La.  Ann.  333;  Cooper  v.  Cappell,  29  La.  Ann.  213.  This 
would  be  the  law  if  the  marriage  had  been  contracted  and  the 
domicile  of  the  parties  to  the  marriage  had  been  within  this 
state.  Tlie  Civil  Code,  article  2400,  subjects  'nonresident  mar- 
ried persons'  to  the  same  provisions  of  law  'as  regulate  the  com- 
munity of  acquets  and  gains  between  citizens  of  this  state,'  so 
far  as  relates  to  'all  property  acquired  in  this  state.'  It  is  not 
necessary  to  give  any  technical  meaning  to  the  word  'property* 
as  used  by  the  legislature.  The  object  of  the  legislature,  name- 
ly, to  subject  nonresident  citizens,  is  manifest,  and  leaves  no 
doubt  but  that  the  word  'property'  included  not  only  land  and 
chattels,  real  and  personal,  but  also  choses  in  action." 

It  must  be  confessed  that  the  tenor  of  that  decision  supports 
the  view  the  district  judge  entertained,  but,  in  our  opinion, 
it  is  of  such  far-reac!iing  importance  and  scope  that  an  exami- 
nation should  be  made  of  the  jurisprudence  of  this  court  and 
that  of  the  states  in  which  the  common  law  prevails  for  the  pur- 
pose of  ascertaining  its  applicability  and  correctness. 

At  common  law,  a  proceeding  like  this  is  styled  a  transitory 
action  of  trespass,  which  follows  the  tort  feasor  into  any  juris- 
diction into  which  he  may  go,  and  who  may  be  taken  wherever 
found;  and  the  right  of  action  is  equally  permissible  against 
a  corporation  as  against  a  private  individual. 

In  the  case  of  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss. 
782,  the  Mississippi  court  had  such  an  action  under  considera- 
tion. The  action  was  instituted  by  Lawrence,  a  citizen  of  Illi- 
nois, in  the  circuit  court  of  Claiborne  county,  Mississippi, 
against  the  Pullman  '^^^  Company,  an  Illinois  corporation, 
for  fifty  thousand  dollars  damages  for  personal  injuries  alleged 
to  have  been  inflicted  by  a  colored  porter  upon  him  while  he 
was  on  one  of  its  sleeping-cars,  in  which  he  was  being  trans- 
ported from  Chicago,  Illinois,  to  New  Orleans,  Louisiana — said 
injuries  having  been  inflicted  upon  him  while  the  train  was 
in  the  state  of  Illinois,  at  the  hour  of  10  o'clock  P.  M.,  after 
leaving  Chicago  in  the  afternoon  of  that  day;  and  the  service 
having  been  made  on  the  conductor  of  the  sleeping-car  while 
at  Port  Gibson,  Mississippi,  on  the  line  of  the  Illinois  Central 
Eailroad. 

On  that  state  of  facts,  the  court  said:  "The  defendant  first 
pleaded  to  the  jurisdiction  of  the  court,  because  the  wrong  and 
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injury  complained  of  occurred  wholly  in  the  state  of  Illinois, 
and  not  in  the  state  of  Mississippi,  and  because  the  plaintiff 
and  defendant  were  at  the  time  of  the  bringing  of  the  suit, 
and  still  are,  citizens  of  and  residents  in  the  same  state  of  Illi- 
nois. To  this  plea  to  the  jurisdiction,  plaintiff  demurred,  and 
the  demurrer  was  sustained,  and  leave  was  given  the  defend- 
ant to  plead  to  the  merits,  and  the  defendant  then  filed  the  gen- 
eral issue,  etc." 

.  In  this  situation,  and  to  the  cause  of  action  thus  stated,  the 
court  announced  the  law  to  be: 

"It  is  assigned  for  error  that  the  court  below  erred  in  sus- 
taining plaintiff's  demurrer  to  the  plea  to  the  jurisdiction  filed 
by  the  defendant.  Until  the  hearing  of  the  able  and  exhaustive 
oral  argument  of  appellant's  counsel  in  support  of  this  assign- 
ment, we  had  supposed  there  was,  in  our  state,  no  ground  left 
for  dispute  that  in  transitory  actions,  whether  in  tort  or  on  con- 
tract, our  courts  were  wide  open  to  any  suitor,  resident  or  non- 
resident, against  his  adversary,  whether  resident  or  nonresident, 
whether  a  natural  person  or  an  artificial  one,  regardless  of  whcio 
the  right  of  action  occurred,  if  only  the  courts  had  jurisdiction 
of  the  subject  matter,  and  could  obtain  jurisdiction  of  the  party, 
either  by  a  voluntary  appearance  or  by  service  of  process. 

"We  are  aware  that  there  is  some  divergence  of  opinion  on 
this  subject  between  the  courts  of  last  resort  of  this  country, 
and  that  apparent  authority  can  be  found  for  holding  that  a 
foreign  corporation  resident  in  one  state  may  not  be  sued  in 
another  state  by  a  resident  of  the  first  state  on  a  cause  of  action 

arising  in  the  first  state But  in  many  states,  and  among 

them  our  own,  the  rule  we  first  announced  has  been  firmly 
established  by  repeated  adjudication.  The  ^*^^  rule  was  first 
expressly  declared  in  our  own  state  in  the  case  of  New  Orleans 
etc.  R.  R.  Co.  V.  Wallace,  50  Miss.  244.  This  was  an  action 
brought  by  Wallace  against  a  railroad  company,  a  foreign  cor- 
poration, in  one  of  the  courts  of  this  state,  for  the  recovery  of 
damages  for  injuries  sustained  by  him  in  a  collision  of  trains 
in  the  state  of  Louisiana.  The  court  said  then  on  this  very 
question:  'Corporations  are  artificial  persons  existing  only  in 
contemplation  of  law.  They  must  dweU  in  the  place  of  their 
creation,  and  cannot  migrate  to  another  state.  But  they  are 
liable  to  be  sued  like  natural  persons  in  transitory  actions  aris- 
ing ex  contractu  or  ex  delicto,  in  any  state  where  legal  process 
can  be  had In  transitory  actions,  foreign  private  cor- 
porations, like  natural  persons,  may  be  sued  anywhere  where  the 
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court  can  obtain  jurisdiction  of  the  corporation  either  by  legal 
service  of  process,  or  its  appearance  by  attorney.'*' 

The  court  then  states  that  the  same  question  was  decider!  by 
that  court  in  Chicago  etc.  E.  E.  Co.  v.  Doyle,  60  Miss.  977,  the 
action  being  brought  in  Mississippi  against  a  foreign  corporation 
for  an  injury  done  in  the  state  of  Tennessee. 

In  deciding  that  case,  the  court,  speaking  through  its  chief 
justice,  said:  "The  right  of  action  for  damages  for  killing  a 
husband  by  the  statute  of  Tennessee  may  be  asserted  in  the 
courts  of  this  state,  because  a  right  of  the  coincidence  of  the 
statutes  of  the  two  states  on  this  point;  and  independently  of 
this,  because  a  right  of  action  created  by  the  statute  of  another 
state,  of  a  transitory  nature,  may  be  enforced  here  when  it 
docs  not  conflict  with  the  public  policy  of  this  state  to  permit 
its  enforcement." 

A  similar  case  is  stated  by  that  court  in  Illinois  Cent.  E.  B. 
Co.  V.  Crudup,  63  Miss.  291,  the  injury  having  been  inflicted 
in  a  collision  of  trains  in  Tennessee.  The  supreme  courts  of 
the  United  States,  of  Minnesota,  of  New  York,  and  Kentucky 
held  the  same  view.  In  the  still  later  case  of  Mc]\Iaster  v.  Illi- 
nois Cent.  E.  E.  Co.,  65  Miss.  264,  7  Am.  St.  Eep.  653,  the  same 
proposition  was  maintained — the  injury  having  been  inflicted 
in  the  state  of  Louisiana. 

The  case  of  Knight  v.  West  Jersey  E.  E.  Co.,  108  Pa.  St.  250, 
56  Am.  Eep.  200,  was  an  action  of  trespass  for  the  recovery, 
in  a  court  of  Pennsylvania,  of  damages  for  the  death  of  the 
wife  and  mother  of  the  plaintiffs  ^*^^  by  a  railroad  accident 
that  happened  in  New  Jersey,  and  the  court  said:  "The  general 
rule  is,  as  to  personal  torts  which  give  a  right  of  action  at  com- 
mon law,  that  the  action  may  be  brought  wherever  the  wi-ong- 
doer  may  be  found,  and  jurisdiction  of  his  person  may  be  ob- 
tained  The  statute  of  another  state  has  no  extraterri- 
torial force,  but  rights  under  it  will  always,  in  comity,  be  en- 
forced, if  not  against  the  policy  of  the  laws  of  the  forum.  In 
Buch  cases,  the  law  of  the  place  where  the  right  was  acquired 
....  will  govern  as  to  the  right  of  action,  while  all  that  per- 
tains merely  to  the  remedy  will  be  controlled  by  the  law  of  the 
state  where  the  action  is  brought":  Citing  Herrick  v.  Minne- 
apolis etc.  Ey.  Co.,  31  Minn.  11,  23  Am.  Law  Eeg.  26,  and  the 
case  of  Dennick  v.  Eailroad  Co.,  103  U.  S.  11. 

The  court  further  held: 

"That  action  was  brought  in  a  state  court  in  New  York  for 
recovery  of  damages  under  the  statute  of  New  Jersey  which  im- 
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poses  liability  therefor  upon  a  party  by  whose  wrongful  act, 
neglect  or  default  death  ensues. 

"The  accident  which  caused  the  death  of  the  plaintiff's  hus- 
band occurred  in  the  latter  state.  After  remarking  that  the 
right  of  action  depended  solely  upon  the  statute  of  New  Jersey, 
and  that  it  was  a  civil  action  to  recover  damages  for  a  civil 
injury,  the  court  said:  *It  is  difficult  to  understand  how  the 
nature  of  the  remedy,  or  the  jurisdiction  of  the  court  to  en- 
force it,  is  in  any  manner  dependent  on  the  question  whether 
there  is  a  statutory  right  or  a  common-law  right.  Whenever, 
by  either  the  common  law  or  the  statute  of  the  state,  a  right 
of  action  has  become  fixed  and  a  legal  liability  incurred,  that 
liability  may  be  enforced  and  the  right  of  action  pursued  in  any 
court  which  has  jurisdiction  of  the  parties A  party  le- 
gally liable  in  New  Jersey  cannot  escape  that  liability  by  going 
to  New  York.  If  the  liability  to  pay  money  was  fixed  by  the 
law  of  the  state  where  the  transaction  occurred,  is  it  to  be  said 
it  can  be  enforced  nowhere  else  because  it  depended  on  statute 
law  and  not  upon  common  law?  It  vrould  be  a  very  dangerous 
doctrine  to  establish  that  in  all  cases  where  the  several  states 
have  substituted  the  statute  for  the  common  law,  the  liability 
could  be  enforced  in  no  other  state,  but  that  where  the  statute 
was  enacted  and  the  transaction  occurred.* 

''Obviously,  that  case  affirms  that  a  personal  liability  created 
by  the  *'*^^  statute  of  another  state  will  be  enforced  according 
to  tJie  course  of  procedure  in  the  stat0  where  the  defendant  may  h» 
found.  It  was  no  less  important  to  consider  the  point  than 
it  would  have  been  in  the  state  court  had  the  cause  not  been  re- 
moved. .  . 

''We  think  the  weight  of  the  recent  and  better  considered 
adjudications  in  this  country  decidedly  favors  the  application 
of  the  same  rule  to  all  transitory  actions  for  injuries  to  persons 
or  property,  whether  recognized  by  the  common  law,  or  created 
by  statute,  to  m-zet  new  exigencies  of  modem  life,  unless  such 
statute  is  contrary  to  the  policy  of  the  laws  of  the  state  where  the 
action  is  brought.  The  claim  of  comity,  on  which  the  rule  is 
founded,  is  as  urgent  in  one  case  as  the  other 

"As  a  general  rule,  neither  citizenship  nor  residence  is  re- 
quisite to  entitle  a  person  to  bring  suit  in  Pennsylvania.  A 
court  having  jurisdiction  of  the  subject  may  acquire  jurisdiction 
of  the  person  by  lawful  service  of  its  process.  If  a  defendant 
were  not  liable  to  answer  in  a  civil  action  in  any  state  where 
he  may  be  found,  he  could  easily  evade  the  service  of  process.** 
(Our  italics.) 
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In  Bums  v.  Grand  Rapids  etc.  E.  R.  Co.,  113  Ind.  169,  the 
Indiana  court  said: 

"When  the  railway  company  wrongfully  caused  the  death  of 
William  Burns  in  the  state  of  Michigan,  we  have  seen  that  a 
right  of  action,  under  the  statutes  of  that  state,  accrued  to 
his  personal  representatives,  to  recover  civil  damages  for  the 
benefit  of  those  to  whom  his  personal  property  became  distribu- 
table. It  is  a  well-established  principle  that  rights  which  have 
accrued  under  the  laws  of  a  foreign  state  are  treated  as  valid  rights 
everywhere;  and  by  means  of  this  principle  cognizance  is  taken  of 
extraterritorial  laws,  and  of  facts  extraterritorial,  when  these  laws 
and  facts  have  conferred  rights  or  imposed  obligations  upon  persons 
who  are  within  the  jurisdiction  of  the  court.     (Italics  ours.) 

"The  application  of  this  principle  requires  that  the  injuries 
prescribed  must  have  given  a  right  of  action  under  the  laws  of 
the  place  where  the  default  or  neglect  occurred.  A  civil  right 
of  action  is  acquired  under  the  laws  of  the  state  where  the  in- 
jury was  inflicted,  or  a  civil  liability  incurred  in  one  state  may 
be  enforced  in  any  other  in  which  the  party  in  fault  may  be 
found,  according  to  the  course  of  procedure  in  the  latter  state": 
Citing,  among  others,  the  following  authorities:  Dennick  v. 
Railroad  Co.,  103  U.  S.  11;  Leonard  v.  Columbus  etc.  Nav.  Co., 
1432  84  N.  Y.  48,  38  Am.  Eep.  491;  Central  R.  R.  Co.  v.  Swint, 
73  Ca.  651;  McLeod  v.  Connecticut  etc.  Ry.  Co.,  58  Vt.  727; 
Boyce  v.  Wabash  Ry.  Co.,  63  Iowa,  70,  50  Am.  Rep.  730. 

Again:  "Actions  for  the  recovery  of  damages  for  personal  in- 
juries are  transitory  in  their  nature,  and  arise  out  of  the  sup- 
posed violation  of  rights  which  in  contemplation  of  law  are  not 
local,  nor  confined  to  the  state  where  the  right  accrued.  Such 
actions  have  always  been  regarded  as  transitory  in  character; 
and  although  the  injury  and  the  right  of  action  may  have  ac- 
crued in  a  foreign  state,  it  is  now  settled  by  an  overwhelming 
weight  of  authority  that  the  jurisdiction  of  courts  to  entertain 
and  enforce  the  right  is  not  dependent  upon  whether  it  is  of 
a  statutory  or  common-] aw  origin,  provided  the  enforcement 
of  the  right  in  no  way  infringes  upon  or  contravenes  the  policy 
of  the  state  in  whose  jurisdiction  the  remedy  is  sought." 

The  case  of  Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70,  59 
Am.  St.  Rep.  859,  was  an  action  in  a  court  of  Wisconsin  to  re- 
cover for  personal  injuries  suffered  by  the  plaintiff  in  a  rolling 
mill  in  the  city  of  Chicago — the  plaintiff  being  at  the  time  and 
now  a  citizen  of  Illinois,  and  the  defendant  being  an  Illinoia 
corporation. 
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The  court  said:  "This  is  an  action  to  recover  damages  for  in- 
juries to  the  person.  It  is,  therefore,  purely  a  transitory  ac- 
tion, and  the  principle  that  the  coiirts  of  this  state  have  juris- 
diction to  enteri;ain  such  an  action,  although  the  cause  arose  in 
Illinois,  and  the  parties  are  residents  of  Illinois,  is  unquestioned: 
Curtis  V.  Bradford,  33  Wis.  190.  A  court  of  this  state  would 
even  have  jurisdiction  of  a  transitory  action  of  this  nature  where 
it  arose  in  a  foreign  country,  or  on  the  high  seas,  and  both 
parties  to  the  action  were  aliens,  provided  jurisdiction  of  the 
person  could  be  obtained":  Gardner  v.  Thomas,  14  Johns.  134; 
Johnson  v.  Dalton,  1  Cow.  543,  13  Am.  Dec.  564;  Great  West- 
em  Ry.  Co.  V.  Miller,  19  Mich.  312? 
;  On  considering  the  principles  of  jurisprudence  announced  in 

f  the  foregoing  decisions,  and  applying  same  to  the  law  of  the 

state  of  Mississippi  as  it  is  alleged  to  be,  we  have  referred  to  the 
statute  of  that  state  relating  to  the  matter  at  issue,  in  connec- 
tion with  the  decisions,  as  we  do  customarily,  for  the  purpose 
of  tracing  the  connection  between  the  two,  and  as  a  necessary 
means  of  determining  the  question  of  law  that  had  been- pro- 
pounded in  this  controversy  touching  a  material  distinction  "'^*® 
which  is  claimed  to  exist  between  the  laws  and  jurisprudence 
of  Louisiana,  and  the  laws  and  jurisprudence  of  the  state  of 
Mississippi,  with  relation  to  plaintiff's  ownership  and  control 
.  of  the  right  of  action  for  the  recovery  of  damages  against  de- 

p  fendant.     And,  having  examined  same,  we  have  found  it  to 

be  as  follows,  viz. :  "Married  women  are  fully  emancipated  from 
all  disability  on  account  of  coverture;  and  the  common  law,  as 
to  the  disabilities  of  married  women  and  its  effect  on  the  rights 
of  property  of  the  wife,  is  totally  abrogated;  and  marriage  shall 
not  impose  any  disability  or  incapacity  on  a  woman  as  to  the 
ownership,  acquisition,  or  disposition  of  property  of  any  sort, 
or  as  to  her  capacity  to  make  contracts,  and  do  all  acts  in  refer- 
ence to  property  which  she  could  lawfully  do  if  she  were  not 
married;  but  every  woman  not  married  or  hereafter  to  be  mar- 
ried, shall  have  the  same  capacity  to  acquire,  hold,  manage, 
control,  use,  enjoy,  and  dispose  of  all  property  real  and  per- 
sonal, in  possession  or  expectancy,  and  to  make  any  contract  in 
reference  to  it,  and  to  bind  herself  personally;  and  to  sue  and 
he  sued  with  all  the  ri-ghts  and  liahilities  incident  thereto,  as  if 
she  were  not  married'  (our  italics):  Miss.  Ann.  Code  1892,  sec. 
2289. 

Unquestionably,  the  plaintiff  would  be  recognized  as  having 
a  right  of  action  in  a  Mississippi  court  under  that  statute,  if 
the  corporation  could  be  found  and  cited  there,  notwithstanding 
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the  injuries  complained  of  were  inflicted  in  Louisiana;  and  it  is 
claimed  that,  under  the  comity  which  prevails  between  the 
states — and  particularly  between  two  states  that  are  so  inti- 
mately associated  as  Louisiana  and  Mississippi  are — she  ought 
to  be  recognized  as  having  a  right  of  action  in  the  courts  of 
Louisiana,  independently  of  its  community  laws,  as  she  might 
have  in  the  courts  of  Kentucky,  Tennessee,  or  Illinois.  For, 
if  a  citizen  of  Illinois  may  go  into  a  court  of  Tennessee  or  Missis- 
sippi, with  an  action  for  damages  which  were  inflicted  in  Louisi- 
ana, he  ought  to  be  accorded  a  similar  right  of  action  in  Louisi- 
ana courts  for  injuries  inflicted  in  Mississippi. 

The  legal  deduction  from  this  jurisprudence  is  that  the  cause 
of  action  on  a  tort  or  trespass  is  transitory,  and  follows  the  of- 
fending party  into  any  jurisdiction  wherein  he  may  be  found; 
and,  further,  that  the  right  of  action  being  personal  to  the  com- 
plainant, he  may  bring  it  in  any  court  that  he  may  select. 

Having  thus  dealt  with  plaintiff's  right  of  action,  as  same 
would  stand  in  a  Mississippi  court  under  the  statement  of  the 
law  as  given  in  ^^"^^  her  petition  with  regard  to  what  her  legal 
rights  as  a  citizen  of  Mississippi  are,  and  as  that  statement  has 
been  verified  by  the  statute,  we  must  now  determine  what  is 
the  legal  status  of  her  claim  against  the  defendant,  under  the 
law  of  Louisiana;  that  is  to  say,  whether  it  is  to  be  viewed,  in 
a  general  sense,  as  governed  by  the  lex  loci  contractus,  and, 
therefore,  an  asset  of  a  matrimonial  community  pro  hac  vice 
which  exists  in  this  state  by  virtue  of  the  law.  For,  if  this  be 
the  case,  the  plaintiff  is  without  a  right  of  action  in  the  courts 
of  this  state  in  her  own  name,  notwithstanding  she  might  have 
such  a  right  of  action  in  the  courts  of  Mississippi. 

2.  As  we  have  already  seen,  the  judge  a  quo  entertained  the 
opinion  and  decided:  1.  That  the  situs  of  a  personal  obligation 
for  purposes  of  suit  is  at  the  domicile  of  the  debtor,  and  not  at 
that  of  the  creditor;  2.  That  "the  damages  to  the  wife  in  the 
present  case  fall  into  the  community  as  property  acquired  within 
the  state  of  Louisiana,  damag'es  to  persons  coming  well  within 
the  meaning  of  property  or  rights  acquired." 

The  two  foregoing  propositions  are  one  and  the  same  for  all 
practical  purposes — t?ie  latter  depending  upon  the  former — for,. 
if  the  legal  situs  of  the  demand  in  damages  which  is  declared 
upon  is  in  Louisianaj  it  necessarily  falls  into  the  legal  com- 
munity which  exists  under  its  laws,  notwithstanding  the  hus- 
band and  wife  were  citizens  of  Mississippi  at  the  time  it  sprang 
into  existence. 
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It  has  been  frequently  held  that  the  community  law  of  this 
state  is  a  real  and  not  a  personal  statute;  and  the  decisions  on 
the  subject  refer  to  the  opinion  of  our  predecessors  in  the  im- 
portant and  conspicuous  case  of  Saul  v.  His  Creditors,  5  Mart., 
N.  S.,  569,  16  Am.  Dec.  212,  as  the  original  source  from  which 
that  doctrine  emanated,  in  which  the  court,  after  a  most  exten- 
sive exploration  of  Spanish  and  French  statutes  and  decisions 
interpreting  them,  and  from  which  our  statute  is  derived,  made 
the  following  statement,  viz.:  "We  think  the  state  and  condi- 
tion of  both  husband  and  wife  are  fixed  ly  tlie  marriage,  in  rela- 
Hon  to  everything  tut  property,  independent  of  this  law;  and  as 

it  regulates  property  alone,  it  is  not  a  personal  statute We 

consider  it  real.**    (Our  italics.)  "-    • 

1435  And,  considering  our  community  law,  a  real  statute 
which  deals  with  property  that  is  situated  in  the  state,  and  not 
with  the  personal  rights  or  condition  of  the  spouses,  the  court 
makes  this  observation,  viz.:  "On  the  subject  before  us,  the 
writers  who  treat  of  it  ...  .  agree  in  stating  that  a  real  statute, 
that  is,  one  which  regulates  property  within  the  limits  of  the 
state  where  it  is  in  force,  controls  personal  ones,  which  follow  a 
man  wherever  he  goes;  indeed  it  has  been  ....  admitted  that 
where  the  personal  statute  of  the  domicile  is  in  opposition  to  a 
real  statute  of  situation,  the  real  statute  will  prevail."  (Our 
italics.) 

In  Cole  V.  Executors,  7  Mart.,  K  S.,  41,  18  Am.  Dec.  241, 
the  court  made  approving  reference  to  Saul  v.  Hi s^  Creditors,  5 
Mart.,  N.  S.,  569,  16  Am.  Dec.  212,  and  observed:  "But  we 
there  determined  that  the  law,  or,  to  adopt  the  language  of  the 
jurisprudence  of  the  continent  of  Europe,  the  statute,  which 
regulated  the  rights  of  a  husband  and  wife,  was  real,  not  per- 
sonal, that  it  regulated  things,  and  subjected  them  to  the  laws 

of  the  country  in  which  they  are  found Viewing   the 

statute  as  real,  it  is  the  thing  on  which  it  operates  that  gives  it 
application,  not  the  residence  of  the  person  who  may  profit  by 
the  rule  it  contains.'* 

In  Dohan  v.  Murdock,  41  La.  Ann.  494,  the  court  had  under 
consideration  the  question  of  tbe  legal  effect  of  the  statute  of 
1852,  now  article  2400  of  the  Revised  Civil  Code,  as  appertain- 
ing to  property  acquired  in  Louisiana  by  married  persons  who 
resided  in  Mississippi,  and  in  the  course  of  its  opinion  said: 
"The  conjugal  partnership  thus  provided  for  is  exclusively  a 
creature  of  the  civil  law,  and  can  result  only  from  express  legis- 
lative will;  hence  it  could  exist  only  under  circumstances  espe- 
cially provided  for." 
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So  it  is  from  this  standpoint  that  we  are  to  commence  our  in- 
vestigation of  the  question  of  the  status  of  the  plaintiff's  de- 
mand for  damages  ex  delicto  arising  from  a  wrongful  act  of  the 
defendant;  and  whether  it  is  to  be  considered  as  "property  ac- 
quired" under  our  community  law  considered  as  a  real  statute. 

We  have  made  a  careful  examination  of  our  own  reports  and 
have  made  the  following  extracts  from  the  cases  cited: 

In  Ford  v.  Ford,  2  Mart.,  K  S.,  574,  14  Am.  Dec.  201,  it  was 
held  that  the  common  law  of  England,  unless  altered  by  local 
laws,  is  the  governing  rule  of  decision  in  the  state  of  Mississippi. 

I486  jjj  Arendell  v.  Arendell,  10  La.  Ann.  566,  it  was  held 
that  the  right  of  the  husband  to  slaves  owned  by  the  wife  at  the 
time  of  their  marriage  in  Alabama  must  be  determined  by  the 
laws  of  Mississippi,  where  the  spouses  intended  to  fix  their 
matrimonial  domicile  and  where  they  subsequently  resided. 
And  in  so  deciding  the  court  held  that,  under  the  principles  of 
the  common  law  which  was  in  force  in  Alabama,  the  slaves 
would  have  been  the  property  of  the  husband;  yet,  under  "the 
Mississippi  statute  of  1839,  commonly  called  the  woman's  law, 
they  would  remain  the  separate  property  of  the  wife":  Citing 
Hutchinson's  Mississippi  Code,  497. 

In  Augusta  Ins.  Co.  v.  Morton,  3  La.  Ann.  417,  a  case  is  stated 
of  a  suit  brought  on  two  promissory  notes  which  were  executed 
by  the  husband  and  wife  jointly  in  the  state  of  Maryland,  where 
they  resided  and  continued  to  reside,  and  the  legal  question  was 
as  to  the  capacity  of  the  wife  to  make  the  contract  which  was 
secured  by  a  mortgage  on  property  in  Louisiana,  and,  in  dis- 
cussing the  married  woman's  capacity  to  contract,  the  court 
said:  "The  disability  to  contract  exists  only  in  a  certain  con- 
tingency, and  that  contingency  is  strictly  personal This 

article  does  not  even  purport  to  affect  the  immovable  property 
of  married  women.  Its  operation  upon  such  property  is  only 
indirect It  has  no  one  characteristic  of  what  is  con- 
sidered in  jurisprudence  as  a  real  statute.  These  laws  are  real, 
in  contradistinction  to  personal  statutes,  which  regulate,  di- 
rectly, property,  without  reference  to  the  condition  or  the 
capacity  of  its  possessor." 

In  Succession  of  Thomas,  35  La.  Ann.  19,  a  clear  illustration 
is  given  of  the  law  of  situs  as  it  appertains  to  personal  and 
movable  property  and  debts  situated  in  the  state  of  Mississippi, 
the  decedent  having  died  at  Biloxi,  Mississippi,  possessed  of  no 
property  other  than  some  promissory  notes  and  her  wearing  ap- 
pareL     On  this  state  of  facts,  the  court  said:  "From  all  this  it 
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appears  that  there  is  nothing  in  Louisiana  that  can  give  juris- 
diction to  this  court.  The  only  property  the  decedent  died 
possessed  of  is  personal  or  movable,  and  this  species  of  property 
follows  the  domicile,  and  is  determined  by  its  laws.  Its  dis- 
position or  transmission  by  inheritance  depends  on  the  law  of 
that  domicile;  and  this  is  especially  true  of  debts  which  follow 
the  creditor's  person."  ^'*^''  But  the  court  further  held  that 
if  the  proof  had  shown  that  the  deceased  owned  personal  prop- 
erty situated  in  Louisiana,  a  court  of  that  state  would  have 
possessed  jurisdiction  over  it,  notwithstanding  her  domicile  was 
in  Mississippi. 

In  Marcenaro  v.  Mordella,  10  La.  Ann.  772,  the  court  made 
this  important  statement  of  the  principles  of  the  common  law: 
"In  a  sister  state  it  was  held  that  this  inchoate  right  of  the 
husband  to  the  choses  in  action  of  his  wife,  not  reduced  to  pos- 
session, was  entirely  defeated  by  the  subsequent  passage  of  an 
ect  of  the  legislature  vesting  in  the  wife,  in  her  own  name,  her 
real  and  personal  property":  See  Hayden  v.  Nutt,  4  La,  Ann.  65. 

In  Bene  v.  Sparrow,  11  La.  Ann.  185,  it  was  held  that  by  the 
laws  of  Pennsylvania  and  Maryland,  if  the  husband  has  not, 
during  his  life,  reduced  to  possession  the  choses  in  action  of  his 
wife,  they  will  pass  to  her  representatives;  and  the  court  applied 
that  rule  to  rights,  credits,  and  choses  in  action  which  were 
assets  of  the  estate  of  a  decedent  which  were  partly  situated  in 
Mississippi  and  partly  in  Louisiana. 

In  Succession  of  Robinson,  23  La.  Ann.  174,  it  was  held  that 
the  revenues  of  property  situated  in  Mississippi,  which  belonged 
to  the  husband,  who  resided  in  Louisiana,  did  not  belong  to  or 
form  part  of  the  legal  community  in  Louisiana. 

It  appears  from  the  opinion  that  the  spouses  were  married 
and  resided  in  Mississippi,  and  owned  a  plantation  there,  and 
removed  therefrom  to  Louisiana  in  1851,  and  the  wife  died  in 
1863  at  the  family  domicile  therein;  and  the  legal  question  in- 
volved was,  whether  or  not  the  revenues  of  the  real  estate  in 
Mississippi  belonged  to  the  Louisiana  community;  and  the  court 
held  that  they  did  not. 

In  Peale  v.  White,  7  La.  Ann.  449,  the  court  made  this  very 
clear  statement  with  regard  to  the  situs  of  money,  stocks,  and 
bills  receivable,  viz.:  "It  does  not  appear  where  the  deceased  re- 
sided. His  property  was  entirely  personal,  consisting  of  gov- 
ernment stocks,  bills  receivable,  and  a  small  sum  of  money.  If 
the  deceased  was  a  resident  of  England,  transiently  passing 
through  our  country,  the  disposition  of  his  personal  property. 
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according  to  the  laws  of  England,  would  be  valid.  And  the 
official  knowledge  we  have  of  these  laws  enables  us  to  say  that 
the  bequests  in  controversy  are  in  conformity  with  the  laws  of 
England." 

1438  Wjth  regard  to  the  legal  situs  of  personal  property  and 
debts  and  contracts,  the  general  doctrine  is  well  stated  in  Suc- 
cession of  Packwood,  9  Eob.  (La.)  438,  41  Am.  Dec.  341,  as  fol- 
lows, viz.:  "We  regard  it,  also,  as  a  well-settled  principle  of  law 
that  personal  property  has  no  other  situs  than  the  domicile  of 
the  owner,  and  that  its  disposition  and  transmission,  by  con- 
tract or  inheritance,  depends  upon  the  law  of  the  owner's  domi- 
cile." This  doctrine  is  especially  true  of  debts,  which,  accord- 
ing to  all  the  authorities,  follow  the  person  of  the  owner  or 
creditor. 

The  foregoing  adjudications  of  this  court  merely  state  the 
general  principles  of  the  common  law  of  England  as  it  exists  in 
Mississippi,  except  in  so  far  as  it  has  been  modified  by  statute, 
and  harmonize  same  with  the  community  law  of  Louisiana;  and 
to  make  this  statement  clear  we  have  collated  the  following  ex- 
cerpts from  text-books  of  well-known  authors,  and,  also,  from 
adjudications  of  the  supreme  court. 

Judge  Story  puts  the  proposition  thus:  "The  general  prin- 
ciple certainly  is,  as  we  have  already  seen,  that  between  persons 
sui  juris  marriage  is  to  be  decided  by  the  law  of  the  place  where 
it  is  celebrated.  If  valid  there,  it  is  valid  everywhere.  It  has 
a  legal  ubiquity  of  obligation":  Story  on  Conflict  of  Laws,  sec. 
113. 

In  Willdns  v.  Elliott,  9  Wall.  740,  the  court  thus  very  tersely 
stated  the  accepted  canon  of  construction  with  reference  to  the 
situs  of  personal  property:  "It  has  long  been  settled,  and  is  a 
principle  of  universal  jurisprudence  in  all  civilized  nations,  that 
the  personal  estate  of  the  deceased  is  to  be  regarded,  for  the 
purposes  of  succession  and  distribution,  wherever  situated,  as 
having  no  other  locality  than  that  of  his  domicile;  and  if  he 
dies  intestate,  the  succession  is  governed  by  the  law  of  the 
place  where  he  was  domiciled  at  the  time  of  his  decease,  and  not 
by  the  conflicting  laws  of  the  various  places  where  the  property 
happened  to  be  at  the  time  situated." 

But  the  principle  is  nowhere  stated  with  greater  force  and 
perspicuity  than  by  Chancellor  Kent:  "But  it  has  become  a  set- 
tled principle  of  international  jurisprudence,  and  one  founded  on 
a  comprehensive  and  enlightened  sense  of  public  policy  and  con- 
venience, that  the  disposition,  succession  to,  and  distribution  of 
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personal  property,  wherever  situated,  is  governed  by  the  law 
1430  Qf  ^jjg  country  of  the  owner's  or  intestate's  domicile  at  the 
time  of  his  death,  and  not  by  the  conflicting  laws  of  the  various 
places  where  the  goods  happened  to  be  situated.^ ,  The  principle 
applies  equally  to  cases  of  voluntary  transfer,  of  intestacy  and  of 
testaments.  On  the  other  hand,  it  is  equally  settled  in  the 
law  of  all  civilized  countries,  the  real  property,  as  to  tenure, 
mode  of  enjoyment,  transfer  and  descent,  is  to  be  regulated  by 
the  lex  loci  rei  sitae.  Personal  property  is  subject  to  that  law 
which  governs  the  person  of  the  owner.  Debts  and  personal 
contracts  have  no  locality — debita  sequuntur  personam  debit- 
oris":  2  Kent's  Commentaries,  429. 

This  principle  was  recognized  and  applied  by  the  English 
court  in  the  case  of  Sill  v,  Worswick,  1  H.  Black.  690,  and  Lord 
Ellenborough,  speaking  for  the  court,  said:  "Personal  property 
has  no  visible  locality,  but  it  is  subject  to  that  law  which  gov- 
erns the  person  of  the  owner." 

In  Murray  v.  Charleston,  ^Q  U.  S.  432,  it  was  held  that  debt* 
are  not  property;  and  a  nonresident  creditor  of  a  city  cannot 
be  said  to  be,  in  virtue  of  a  debt  which  it  owes  him,  "a  holder 
of  property  within  its  limits." 

From  the  foregoing  decisions,  we  have  the  following  prop- 
ositions established:  1.  That  the  community  law  of  this  state 
is  regarded  as  a  real  statute,  as  it  is  in  France  and  Spain;  2. 
Being  a  real  statute,  it  deals  with  and  regulates  property  situ- 
ated in  this  state,  and  does  not  deal  with  personal  rights  or 
condition  of  the  spouses;  3.  That  the  state  and  condition  of 
husband  and  wife  are  fixed  by  the  marriage  in  everything  except 
property,  independent  of  this  law;  4.  That  if  a  personal  statute 
of  the  domicile  in  this  state  is  in  opposition  to  a  real  statute 
of  situation,  the  real  statute  will  prevail,  or,  in  other  words,, 
it  regulates  property  situated  in  the  state  independently  of  the 
personal  rights  of  the  owner  arising  out  of  marriage;  5.  That 
as  the  community  law  results  only  from  positive  legislation,  it 
can  have  effect  only  under  circumstances  that  are  especially 
provided  for;  6.  That  disability  to  contract,  to  acquire,  or  to 
recover  only  exists  in  a  certain  contingency,  and  that  contin- 
gency is  strictly  personal,  and  its  operation  upon  property  is 
entirely  incidental:  7.  That,  under  the  law  governing  the  juris- 
prudence in  the  state  of  j\Iississippi,  personal  property  that  is 
situated  at  the  domicile  of  a  citizen  of  that  state  is  governed 
thereby,  ^^■**'  and  same  does  not  become  subject  to  the  law  of 
Louisiana;  8.  That  the  foregoing  rule  is  especially  applicable 
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to  "debts  which  follow  the  creditor's  person";  9.  That  the  rule 
thus  announced  does  not  apply  to  personal  or  movable  prop-  • 
erty  situated  in  this  state,  but  it  does  apply  to  debts  and  other 
incorporeal  rights,  which  attach  to  the  person  of  the  creditor, 
and  pass  with  him  into  any  jurisdiction  where  he  may  go;  10. 
That  under  the  principles  of  the  common  law  of  England,  which 
prevails  in  Mississippi,  except  in  so  far  as  it  has  been  modified 
by  statute,  choses  in  action  of  the  wife,  not  reduced  to  possession 
by  the  husband,  are  under  her  exclusive  control,  but  that  re- 
striction has  been  entirely  removed  by  statutes  which  give  her 
absolute  and  exclusive  control  of  same. 

Having  made  an  extensive  examination  of  the  jurisprudence 
of  this  court  and  that  of  the  courts  of  other  states  and  coun- 
tries, it  seems  evident  that  the  claim  for  damages  which  the 
plaintifiE  has  brought  is  not  property  real  or  personal  in  the 
ordinary  acceptation  of  the  term,  but  an  intangible  thing  with- 
out visible  locality,  which  is  exclusively  under  her  control  as 
the  party  injured,  and  passes  with  her  wherever  she  may  go. 
That  it  is  transitory  and  has  no  other  situs  than  that  she  has 
given  it  by  the  institution  of  this  suit,  and  which  she  might 
have  brought  with  equal  propriety  in  a  court  of  either  Missis- 
sippi, where  she  lives,  or  in  Connecticut,  where  the  defendant 
abides. 

In  this  connection,  we  cannot  do  better  than  quote  the  fol- 
lowing language  that  was  employed  by  Mr.  Justice  Miller,  in 
iDennick  v.  Kailroad  Co.,  103  U.  S.  17,  in  dealing  with  defend- 
ant's liability  in  a  civil  action  for  damages  resulting  from 
a  wrongful  act  whereby  death  resulted,  viz.:  "It  can  be  scarcely 
contended  that  the  act  belongs  to  the  class  of  criminal  laws 
which  can  only  be  enforced  by  the  courts  of  the  state  where  the 
offense  was  committed,  for  it  is,  though  a  statutory  remedy,  a 
civil  action  to  recover  damages  for  a  civil  injury.  It  is,  indeed, 
a  right  dependent  solely  on  the  statute  of  the  state;  but  when 
the  act  is  done  for  which  the  law  says  the  person  shall  be  liable, 
and  the  action  by  personal  and  not  a  real  action,  and  is  of  that 
character  which  the  law  recognizes  as  transitory  and  not  local, 
we  cannot  see  why  the  defendant  may  not  be  held  liable  in  any 
court  to  whose  jurisdiction  he  can  be  subjected  by  personal 
process,  etc." 

That  decision  teaches  that  an  action  for  damages  resulting 
from  a  wrongful  act  is  a  civil  action  in  the  enforcement  of  a 
statutory  remedy  ***^  which  is  supplied  by  the  state  where 
fiame  was  committed  to  the  person  injured;  and  that  such  an 
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action  is  a  personal  one  and  of  that  character  which  the  law 
recognizes  as  transitory  and  not  local,  and  may  be  brought  in 
any  court  where  the  trespasser  may  be  found. 

The  authorities  demonstrate  the  utter  impossibility  of  such 
right  of  action  being  "property  acquired"  in  this  state,  in  the 
sense  of  Eevised  Civil  Code,  2400,  and,  therefore,  an  asset  of 
a  legal  community,  existing  between  the  plaintiff  and  her  hus- 
band pro  hac  vice. 

If  it  is  to  be  treated  and  considered  as  personal  property,  its 
legal  situs  is  at  the  matrimonial  domicile  of  the  plaintiff  in  the 
state  of  Mississippi,  and  for  that  reason  cannot  be  considered 
as  a  community  asset  with  its  domicile  in  the  state  of  Louisiana; 
and  being  a  debt  or  chose  in  action,  it  belongs  and  attaches  to 
tbe  person  of  the  plaintiff,  follows  her  wherever  she  goes,  and 
possesses  no  other  situs  than  such  as  she  is  pleased  to  give  it. 

Entertaining  this  view  with  regard  to  the  demand  of  the 
plaintiff,  and  finding  that,  in  respect  to  the  enforcement  of 
same,  she  is  a  person  sui  juris  under  the  law  of  Missisisippi,  in 
which  state  her  matrimonial  domicile  exists,  our  opinion  is  that 
she  must  be  recognized  as  possessing  legal  capacity  to  institute 
and  prosecute  this  suit  in  her  own  name;  and  it  consequently 
results  that  the  judgment  appealed  from,  in  this  respect,  is 
erroneous. 

3.  The  other  exceptions  become  practically  unimportant  in 
view  of  the  conclusions  we  have  already  announced  in  the  pre- 
ceding paragraphs,  and  they  may  be  treated  and  considered  col- 
lectively. 

(a)  Instead  of  the  plaintiff's  petition  being  vague,  indefinite, 
and  general,  it  is  full,  concise,  clear  and  most  specific  in  details; 
very  much  more  so  than  would  seem  to  have  been  necessary  for 
the  presentation  of  a  cause  of  action  like  this — an  action  in 
damages  for  personal  injury. 

In  so  far  as  the  averments  of  the  petition  being  inadequate  in 
respect  to  the  statement  of  the  facts  as  to  the  whereabouts  of 
the  plaintiff's  husband  is  concerned,  it  seems  to  ns  of  but  little 
importance,  as  she  is  sui  juris,  and  he,  altogether,  without  in- 
terest in  the  matter  in  litigation.  His  whereabouts  at  the  time 
when  the  suit  was  filed  is  of  no  more  concern  to  the  defendant 
than  it  was  when  the  wrongful  act  was  done;  and  ^■***  a  more 
specific  statement  of  the  facts  in  that  particular  would  serve 
the  defendant  to  no  better  purpose  in  the  preparation  of  it» 
defense  than  it  would  afford  the  court  in  deciding  the  cause. 
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(b)  The  objection  that  the  court  inadvertently  granted  to  the 
plaintiff,  as  a  married  woman,  an  authorization  to  prosecute  this 
suit  and  stand  in  judgment,  because  of  insufficient  averment 
of  her  husband's  absence  and  his  refusal  or  declination  to  grant 
her  permission  to  institute  the  same,  seems  inconsequential,  in- 
asmuch as  she  is  sui  juris,  and  therefore  competent  to  sue  with- 
out his  co-operation  or  assistance  in  reference  to  matters  that 
are  personal  to  herself. 

But  if  that  were  not  so,  the  mere  appearance  of  the  wife  in 
<;ourt  without  the  authorization  of  her  husband  raises  the  pre- 
sumption that  her  husband  has  refused  his  permission,  and  the 
judge  may  act  on  that  presumption,  and  authorize  her  suit. 
This  is  elementary:  Jemison  v.  Barrow,  24  La.  Ann.  171. 

(c)  The  objection  that  the  defendant  is  entitled  to  know  how 
the  plaintiff  divides  her  damages,  and  to  be 'informed  what  por- 
tion of  same  is  demanded  as  actual  damages  and  what  por- 
tion as  punitory  damages,  and  that,  as  the  plaintiff's  petition  has 
not  furnished  the  information,  her  suit  should  be  dismissed,  is 
without  merit,  this  question  having  been  decided  just  the  other 
way:  Bickham  v.  Hutchinson,  50  La.  Ann.  765,  and  the  author- 
ities therein  cited. 

(d)  With  regard  to  the  plaintiff's  right  to  prosecute  this  suit 
on  behalf  of  her  minor  daughter,  the  judge  a  quo  expressed  the 
ioilowing  view,  viz.:  "As  to  the  exception  that  the  plaintiff  is 
without  right  to  prosecute  this  suit  on  behalf  of  her  minor 
daughter,  Florence,  the  court  is  of  the  opinion  that  the  excep- 
tion is  well  taken.  I  have  carefully  examined  all  the  French 
authorities  on  the  subject  of  absence  and  disappearance,  for  the 
code  of  Napoleon  contains  provisions  very  similar  to  our  code, 
and  contains  an  article  which  is  exactly  similar  to  the  article  in 
the  code  relied  upon  by  the  plaintiff  as  her  authority  to  bring 
this  suit  on  behalf  of  her  minor  child.  These  authorities  are 
to  the  effect  that  a  disappearance  within  the  meaning  of  this 
article  is  not  a  mere  temporary  doubt  as  to  the  present  where- 
abouts of  an  individual  that  disappears,  within  the  meaning  of 
the  code  of  Napoleon  and  the  Louisiana  code,  but  such  a  dis- 
appearance as  to  leave  the  very  existence  of  the  person,  *■***  so 
said  to  have  disappeared,  in  doubt.  This  theory  is  absolutely 
inconsistent  with  the  allegations  of  the  petition  in  the  case  at 
bar,  for  the  petitioner  at  two  places  in  her  petition  set  forth 
that  the  exclusive  matrimonial  domicile  is  in  the  state  of  Missis- 
sippi; that  her  husband  resides  and  is  domiciled  in  the  state  of 
Mississippi,  and  that  her  husband  had  disappeared  from  the 
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matrimonial  domicile,  and  has  since  absented  himself  there- 
from, and  that  she  is  not  aware  of  the  precise  locality  in  Missis- 
sippi in  which  he  may  be  found,  thus  reiterating  in  two  places 
that  the  husband  is  in  the  state  of  Mississippi,  and  simply  deny- 
ing that  she  is  aware  at  the  present  time  of  his  precise  locality. 
This  is  not  a  disappearance  within  the  meaning  of  the  article, 
and  under  an  allegation  like  this,  it  is  not  competent  for  the 
wife  to  bring  suit  on  behalf  of  her  minor  child." 

In  the  absence  of  any  averment  as  to  what  are  the  provisions 
of  the  law  of  Mississippi  with  regard  to  the  authority  of  the 
mother  to  sue  for  and  on  behalf  of  her  minor  daughter,  the  law 
of  that  state  will  be  presumed  to  be  the  same  as  our  own:  Allen 
V.  Allen,  6  Eob.  (La.)  104,  39  Am.  Dec.  553. 

The  right  of  action  on  the  part  of  the  minor  is  not  denied, 
but  the  exception  is  that  her  mother  has  no  authority  to  appear 
in  court  in  her  behalf.  We  have  found  that  the  mother  is  sui 
juris,  and  can  sue  in  her  own  behalf,  and  the  question  is  whether 
she  can  represent  her  minor  daughter,  who  was  the  subject  of 
a  common  wrong  which  defendant  inflicted  on  both  of  them. 

Plaintiff  relies  upon  Eevised  Civil  Code,  article  81,  as  fur- 
nishiug  adequate  authority  for  her  suit  in  behalf  of  her  minor 
daughter,  the  provisions  of  which  are  as  follows,  viz.:  "If  a 
father  has  disappeared,  leaving  minor  children  born  during  the 
marriage,  the  mother  shall  take  care  of  them,  and  shall  exercise 
all  the  rights  of  her  husband  with  respect  to  their  education  and 
the  administration  of  their  estate."     (Our  italics.) 

The  only  question  of  doubt  is  with  regard  to  the  real  mean- 
ing of  the  word  "disappeared."  This  article  is  found  in  the  title 
of  the  code  which  treats  of  "absentees,"  and  in  the  chapter  en- 
titled, "Of  the  care  of  minor  children  when  the  father  has  dis- 
appeared." 

Upon  making  an  examination  of  the  provisions  of  the  code 
under  the  title  of  "Father  of  the  child,"  we  find  what  are  rights 
which  the  father  and  mother  may  exercise,  and  amongst  them 
the  following,  viz.:  *■***  "Fathers  and  mothers  owe  protection 
to  their  children,  and  of  course  they  may,  as  long  as  their  chil- 
dren are  under  their  authority,  appear  for  them  in  court  in  every 
kind  of  civil  suit,  etc.":  Rev.  Civ.  Code,  235.  That  authority 
is  conferred  upon  .the  father  and  mother  jointly  when  they  are 
both  present;  and  it  stands  to  reason  that  the  mother  should 
be  authorized  to  act  separately  and  alone  in  case  the  "father 
has  disappeared." 
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The  lav  provides  that  "when  a  person,  possessed  of  either 
movable  or  immovable  property  within  this  state,  shall  be  ab- 
sent, or  shall  reside  out  of  the  state,"  the  judge  of  the  place 
may  appoint  a  curator:  Eev.  Civ.  Code,  47. 

It  must  be  observed  that  it  is  quite  sufficient  that  the  person 
"shall  be  absent  or  shall  reside  out  of  the  state" — either  one 
or  the  other.  No  particular  period  of  time  is  fixed  for  said 
absence  or  residence  to  have  continued — that  being  left  to  the 
sound  legal  discretion  of  the  judge. 

The  same  is  true  of  the  term  "disappeared";  neither  the 
length  of  disappearance  nor  the  locality  to  which  he  has  gone 
is  specified. 

The  allegations  of  the  petition  with  regard  to  the  disappear- 
ance of  the  child's  father  are  about  as  definite  as  they  could  be 
expected  to  have  been  in  any  case  of  disappearance.  A  dis- 
appearance implies  doubt  and  want  of  knowledge  as  to  his  local- 
ity or  the  length  of  time  he  would  remain  away.  Under  the 
circumstances,  we  are  of  opinion  that  the  mother  was  authorized 
to  appear  in  court  in  behalf  of  her  minor  child  and  claim  the 
damages  due  her  by  the  defendant,  and  stand  in  judgment  there- 
for. We  think  the  exceptions  not  well  grounded,  and  that  they 
should  have  been  overruled. 

It  is  therefore  ordered  and  decreed  that  the  judgment  sustain- 
ing the  defendant's  exceptions  and  dismissing  plaintiff's  suit  be 
annulled  and  reversed;  and  it  is  further  ordered  and  decreed 
that  the  suit  be  reinstated  and  remanded  to  the  court  a  quo  for 
ft  trial  upon  the  merits,  and  that  the  cost  of  appeal  be  taxed 
against  the  defendant  and  appellee. 

Breaux,  J.,  concurred  in  the  decree. 


CONFLICT  OP  LAWS— ACTIONS  EX  DELICTO— An  actfon 
may  be  maintained  in  Mississippi  by  a  citizen  of  Illinois  against 
a  corporation  of  the  same  state  for  a  tort  committed  by  it  in 
Illinois:  Monographic  note  to  Eingartner  y.  Illinois  Steel  Co..  59 
Am.  St.  Rep.  877,  on  the  prosecution  of  transitory  actions  In  foreign 
jurisdictions.  See  further  on  this  subject,  Turner  v.  St  Clair  Tun- 
nel Co.,  Ill  Mich  578,  66  Am.  St.  Rep.  397;  Eingartner  v.  Illinois 
Steel  Co.,  94  Wis.  70,  59  Am.  St.  Rep.  859;  monographic  note  to 
Morris  v.  Missouri  Pac.  By.  Co.,  22  Am.  St.  Bep.  22-27. 
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STATE  V.  TIMMONa 

[90  Maryland,  10.] 

CONSTABLE'S  BOND—LIABILITY  OF  SURETIES-TRES- 
PASS.—There  can  be  no  recovery  against  the  sureties  on  the  of- 
ficial bond  of  a  constable  for  the  latter's  illegal  acts  done  under  a 
void  distress  warrant,  for  he  is  a  mere  trespasser. 

OFFICIAL  BONDS— ACTIONS  ON— HOW  TO  BB 
BROUGHT.— A  suit,  for  any  official  delinquency,  on  a  bond  given 
to  the  state,  must  be  in  its  name,  for  the  use  of  the  party  injured, 
but  the  remedy  against  an  officer  who  acts  as  a  mere  trespasser  is 
against  him  individually  as  a  tort  feasor. 

CONSTABLES— ACTS  DONE  UNDER  VOID  WARRANT 
OF  DISTRESS— LIABILITY  FOR.— A  distress  warrant  for  rent,  is- 
sued without  the  affidavit  required  by  statute,  is  void,  and  a  con- 
Btable  who  seizes  and  sells  property  under  it  is  liable  as  a  tres- 
passer, but  his  sureties  are  not  answerable  for  any  acts  done  un- 
der it. 

Graham  &  Mtch,  for  the  appellant. 

Thomas  F.  J.  Rider  and  George  W.  Bell,  for  the  appellee. 

*®  BOYD,  J.  This  is  an  action  on  a  constable's  bond,  and 
the  declaration  alleges  that  a  distress  warrant  was  directed  to 
the  constable  against  the  plaintiff,  William  German,  but  in  the 
service  and  execution  of  it  he  "did  illegally  and  wrongfully 
seize,  sell,  and  dispose  of  certain  goods  and  chattels  of  the 
plaintiff,''  etc.  The  suit  seems  to  have  been  brought  on  the 
theory  that  the  constable  and  his  sureties  were  liable  ^*  be- 
cause the  former  made  a  sale  of  German's  property,  which 
was  illegal  by  reason  of  the  fact  that  he  had  not  made  a  levy 
or  inventory  of  the  goods  or  given  notice  to  the  tenant,  as  re- 
Am.  St.  Rep.,  Vol  LJCXVIII— 27     (417) 
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quired  by  the  statute  of  2  William  and  Mary,  chapter  5,  in 
force  in  this  state,  but,  under  our  view  of  the  case,  it  will  be 
unnecessary  to  discuss  those  omissions.  In  the  course  of  the 
trial  the  defendants  were  required  to  produce  the  distress  war- 
rant under  which  the  constable  proceeded,  and  the  plaintiff  of- 
fered it  in  evidence.  To  the  account  annexed  to  it  there  is  no 
affidavit.  Section  8  of  article  53  of  the  code  provides  that 
''every  landlord  or  his  agent,  who  may  be 'authorized  to  distrain 
for  rent  due  him,  shall,  previously  to  making  such  distress,  make 
oath  before  some  justice  of  the  peace  ....  that  his  tenant  is 
justly  and  bona  fide  indebted  to  him  in  the  sum  of dol- 
lars and cents/'  etc.     Section  9  provides  that:  "To  every 

warrant  authorizing  any  bailiff  to  levy  a  distress  for  rent  there 
shall  be  prefixed  or  annexed  the  account  of  such  landlord,  .... 
together  with  an  affidavit  thereon,  in  substance  as  required  by 
the  preceding  section,"  and  section  16  that:  "Every  distress  for 
rent  which  shall  be  made  contrary  to  the  provisions  of  this  ar- 
ticle and  all  sales  made  under  and  by  virtue  of  such  distress, 
shall  be  absolutely  illegal  and  void.'*  * 

That  this  warrant  was  wholly  lacking  in  one  of  the  most 
important  requirements  of  the  statute  (the  affidavit),  and  there- 
fore null  and  void,  cannot  be  doubted.  As  was  said  in  Cross 
V.  Tome,  14  Md.  247,  the  object  of  these  provisions  is  "to  pro- 
tect the  tenant  from  onerous  and  oppressive  proceedings  by 
the  landlord,  and  to  prevent  the  levying  of  excessive  distress 
by  requiring  the  sum  claimed,  as  actually  due  and  in  arrears, 
to  be  clearly  stated  and  verified  by  oath."  The  warrant  being 
null  and  void,  it  is  manifest  that  the  landlord  would  not  have 
had  any  remedy  against  the  constable's  bond  if  he  had  failed  or 
refused  to  act  under  it,  and  the  question  to  be  determined  is 
whether  the  tenant  can  hold  the  sureties  responsible  for  any 
acts  done  under  it. 

^2  There  can  be  no  doubt  that  a  constable  acting  under  a 
void  warrant  is  a  trespasser,  and  is  not  protected  by  reason  of 
such  a  warrant  being  issued  to  him  if  he  enforces  it,  for  al- 
though the  law  does  not  hold  an  officer  responsible  as  a  tres- 
passer for  acting  under  a  warrant  that  is  merely  defective  or 
irregular,  yet  when  it  is  void  on  its  face,  it  is  as  if  no  warrant 
had  been  issued  to  him.  That  being  so,  how  can  there  be  any 
recovery  against  the  sureties  of  this  constable  for  the  alleged 
illegal  acts  done  by  him  under  this  so-called  warrant?  The 
case  of  State  v.  Brown,  54  Md.  318,  is  conclusive  of  the  ques- 
tion.   It  is  there  said:  "The  condition  of  the  bond  is  'that  he 
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shall  well  and  faithfully  execute  the  office  of  constable.*  By 
this  contract  the  sureties  guarantee  the  public  against  official 
delinquency  on  the  part  of  the  officer.  For  any  breach  of  of- 
ficial duty  his  bond  is  responsible;  this  is  the  extent  of  liabil- 
ity assumed  by  the  sureties.  If  he  commits  a  wrong,  not  in 
the  discharge  of  his  official  duty,  he  is  personally  liable,  but 
his  sureties  cannot  be  held  responsible  therefor;  it  is  not  within 
tbe  terms  of  their  contract.*'  It  was  held  in  that  case  that  an 
action  could  not  be  maintained  against  a  constable  and  his 
sureties  on  his  official  bond  for  a  trespass  committed  by  him 
in  taking  the  goods  of  a  stranger  on  an  execution  issued  against 
the  property  of  another  person,  and  it  would  seem  to  neces- 
sarily follow  that  they  would  not  be  responsible  for  acts  done 
by  him  under  a  void  warrant — ^it  being  equivalent  to  his  act- 
ing without  any  warrant.  In  the  doing  of  such  act  he  is  not 
to  be  regarded  as  an  officer.  The  distinction  is  made  between 
wrongful  acts  by  an  officer  done  virtute  officii  and  such  as  are 
done  colore  officii.  In  Alcock  v.  Andrews,  2  Esp.  542,  Lord 
Kenyon  said  the  former  are  such  as  "when  a  man  doing  an  act 
within  the  limits  of  his  official  authority  exercises  that  authority 
improperly  or  abuses  the  discretion  placed  in  him.  The  latter 
are  where  the  act  committed  is  of  such  a  nature  that  the  office 
gives  him  no  authority  to  do  it;  in  the  doing  of  that  act  he 
is  not  to  be  considered  as  an  officer,"  The  case  of  State  *^  v. 
Fowler,  88  Md.  601,  71  Am.  St.  Eep.  542,  is  an  illustration  of 
the  former,  and  that  of  State  v.  Brown,  54  Md.  318,  of  the  lat- 
ter, and  this  case  clearly  comes  within  the  latter  class. 

Article  20  of  section  10  of  the  code  was  referred  to  by  the 
appellant  as  adding  strength  to  his  contention.  That  section 
requires  the  constable  to  serve  and  execute  a  warrant  of  distress 
within  the  limits  of  the  district  for  which  he  is  appointed,  and 
provides  that  his  bond  shall  be  responsible  for  the  due  per- 
formance of  his  duties.  It  also  authorizes  him  to  execute  such 
warrants  in  any  part  of  his  county,  although  it  does  not  require 
him  to  execute  them  beyond  his  district,  and  concludes  "if  he 
executes  or  undertakes  to  execute  the  same  his  bond  shall  be 
liable."  But  the  liability  of  the  bond  is  dependent  upon  his 
proceeding  under  "a  warrant  of  distress,"  and  the  statute  does 
not  mean  that  the  bond  is  responsible,  although  there  is  no 
such  warrant,  or,  what  is  the  same  thing,  when  it  is  absolutely 
void. 

The  court  below  instructed  the  jury  "that  under  the  plead- 
ings in  this  cause  there  is  no  legally  sufficient  evidence  to  en- 
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title  the  plaintiff  to  recover."  The  declaration,  as  given  in  the 
record,  shows  that  William  German  sues  the  defendants,  and 
it  does  not  show  that  the  state  of  Maryland  sues  for  the  use 
of  William  German.  As  the  bond  was  given  to  the  state  of 
Maryland,  the  suit  must  be  in  its  name  for  the  use  of  the  party 
injured,  and  William  German  could  not  recover  on  a  bond  given 
to  the  state  in  a  suit  brought  in  his  name,  but  as  the  docket 
entries  are  "state  of  Maryland,  use  of  William  German,"  it  may 
be  that  this  is  simply  a  mistake  in  the  record,  and  we,  there- 
fore, do  not  base  our  decision  on  that  technical  ground,  but  de- 
cide the  case  on  its  merits,  and  hold  that  the  sureties  of  a  con- 
stable thus  acting  under  a  void  distress  warrant  are  not  respon- 
sible, as  their  contract  was  to  protect  the  public  against  his 
official  delinquency  and  not  against  acts  which  he  was  not  au- 
thorized to  do  as  constable — that  is  to  say,  to  proceed  by  way 
of  distress,  without  a  valid  warrant.  The  remedy  under  such 
circumstances  •'•^  is  against  him  individually  as  a  tort  feasor, 
or,  when  the  facts  justified  it,  against  the  landlord,  or  both. 
The  judgment  will  be  affirmed. 
Judgment  affirmed,  the  costs  to  be  paid  by  the  appellant. 


Whether   and  When  the    Sn.retiea  on  an   Official   Bond  may  Escape 
liiability  on  the   Ground  that  Their  Principal  -was  a  Trespasser.* 

The  liability  of  siireties  on  an  official  bond  for  the  acts  of  their 
principal  seems  to  turn  upon  the  distinction  between  acts  virtute 
officii  and  those  done  colore  officii.  Thus,  the  sureties  of  a  sheriff 
are  liable  for  his  wrongful  acts  done  virtute  officii,  but  not,  accord- 
ing to  numerous  cases,  for  those  done  colore  officii:  State  v.  Fowler, 
88  Md.  601,  71  Am.  St.  Rep.  452;  People  v.  Schuyler,  4  N.  Y.  173, 
187.  Acts  done  virtute  officii  are  such  that,  if  properly  done,  they 
create  no  liability,  but  which,  if  neglected,  or  improperly  done,  or 
which  involve  an  abuse  of  discretion,  render  the  officer  and  his 
sureties  liable:  State  v.  Fowler,  88  Md.  601,  71  Am.  St.  Eep.  452; 
State  V.  Conover,  28  N.  J.  L.  224,  78  Am.  Dec,  54;  People  v.  Schuyler, 
4  N.  Y.  173,  187;  Morris  v.  Van  Voast,  19  Wend.  283;  Seeley  v. 
Birdsall,  15  Johns.  2G7.  Acts  colore  officii,  for  which  the  sureties 
of  an  officer  are  not  answerable,  are  such  as  neither  the  office 
nor  the  writ  gives  the  officer  authority  to  do:  State  v.  Fowler,  88 
Md.  601,  71  Am.  St.  Rep.  452;  People  v.  Schuyler,  4  N.  Y.  173,  187; 
Seeley  v.  Birdsall,  15  Johns.  267.  One  acting  under  color  of  au- 
♦bkfkrbncb  to  monographic  notes. 

Official  bonds  of  sheriffs  and  constables,  what  constitute  breaches  of:  46  Am.  Dea 

When  act  of  Incumbent  of  office  is  to  be  regarded  as  an  official  act,  and  when  not: 
6  Am.  St.  Kep.  130-133.  ^.       .  ^  » 

Sheriffs— liability  of  sureties  lor  personal  injury  inmcted  by  officer:  71  Am.  Bt. 
Rep.  6 19-522. 
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thority  cannot  justify  the  act.  He  is  not  acting  officially.  Official 
acts  are  those  done  by  virtue  of  office;  but  unofficial  acts  are  such  as 
are  committed  under  color  of  office,  and  which  cannot  be  lawfully 
done  or  justified  by  the  official  character  of  the  officer,  or  by  any 
process  in  his  hands:  State  v.  Conover,  28  N.  J.  L.  224,  78  Am. 
Dec.  54.  The  words,  "color  of  office,"  necessarily  imply  an  illegal 
claim  of  right  or  authority,  on  the  part  of  an  officer,  to  do  the  act 
in  question  by  virtue  of  his  office,  which  claim  is  a  mere  color  or 
pretense  on  his  part:  Burrall  v.  Acker,  23  Wend.  606,  35  Am.  Dec 
582. 

As  Intimated  above,  the  cases  are  conflicting  upon  the  question 
as  to  the  liability  of  the  sureties  of  an  officer,  upon  his  official 
bond,  for  his  unauthorized  acts,  official  misconduct,  or  trespasses. 
Some  cases  hold  that  an  officer  is  liable  on  his  official  bond  for  acts 
done  colore  officii,  as  well  as  for  his  default  in  acts  done  virtute 
officii:  State  v.  Druly,  3  Ind.  431;  Lowell  v.  Parker,  10  Met.  309, 
43  Am.  Dec.  436;  Jewell  v.  Mills,  3  Bush,  62;  Jefferson  v.  Hartley, 
81  Ga.  716.  Thus,  the  sureties  on  the  official  bond  of  a  constable 
have  been  held  answerable  for  his  illegal  acts  while  engaged  in 
making  an  arrest:  Cash  v.  People,  32  111.  App.  250;  and  for  an 
arrest  under  color  of  authority,  but  prompted  by  private  malice: 
Clancy  v.  Kenworthy,  74  Iowa,  740,  7  Am.  St.  Rep.  508.  A  sheriflC 
and  his  sureties  have  been  held  liable  on  the  official  bond  of  such 
officer  for  torts  committed  by  him  under  color  of  his  official  right: 
Charles  v.  Haskins,  11  Iowa,  329,  77  Am.  Dec.  148;  and  a  constable 
and  his  surety  are  answerable,  on  their  official  bond,  for  the  tortious 
acts  of  the  constable  done  under  color  of  his  office:  Jewell  v.  Mills, 
3  Bush,  62.  A  constable  acts  under  color  of  his  office,  and  his 
sureties  are  answerable  on  his  official  bond  where  he  attaches  goods 
under  a  writ  In  which  the  damages  exceed  seventy  dollars,  and 
makes  return  that  he  has  attached  the  goods  by  virtue  of  the  writ: 
Lowell  V.  Parker,  10  Met.  309,  43  Am.  Dec.  436.  So  it  has  been 
held  that  a  misdemeanant,  who  has  been  shot  by  an  officer,  or  his 
deputy.  In  attempting  to  arrest  him  under  a  warrant  or  in  attempt- 
ing to  prevent  his  escape  after  arrest,  may  maintain  an  action  for 
damages  on  the  officer's  official  bond:  Brown  v.  Weaver,  76  Miss. 
7,  71  Am.  St.  Rep.  512;  and  that  a  constable  and  his  sureties  are 
answerable  for  injury  to  a  third  party's  horse,  which  was  being 
ridden  by  a  prisoner,  charged  with  a  misdemeanor,  and  in  the 
custody  of  the  constable,  but  which  was  shot  by  the  officer  in  firing 
upon  the  prisoner,  when  he  attempted  to  escape:  Stephenson  v. 
Sinclair,  14  Tex.  Civ.  App.  133.  A  sheriff  and  his  sureties  are  alsQ 
answerable  in  damages  on  his  official  bond  for  a  breach  of  his 
duty  in  allowing  a  mob  to  take  a  prisoner  from  jail  and  hang  him: 
State  V.  Gobin,  94  Fed.  Rep.  48.  Contra.  State  v.  Wade,  87  Md.  529. 
Under  the  code  of  Alabama,  a  principal  and  his  sureties  on  every 
official  bond  are  answerable  for  the  tortious  acts  of  the  principal 
committed  under  color  of  his  office:  Conch  r.  Davidson,  109  Ala. 
313,  320;  Albright  v.  Mills,  86  Ala.  324. 
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It  thus  appears  that  there  is  a  strong  tendency  to  hold  sureties 
on  an  official  bond  answerable  for  all  wrongful  acts  of  their  princi- 
pal, however  done.  But  we  do  not  understand  that  the  official 
bond  of  a  sheriff  or  constable  is  an  engagement  for  general  good 
behavior  on  hia  part.  The  sureties  do  not  bind  themselves  to  pro- 
tect the  public  against  eveiy  act  of  their  principal,  nor  do  they  be- 
come his  sureties  to  keep  the  peace:  See  monographic  note  to  Com- 
monwealth v.  Cole,  46  Am.  Dec.  509,  on  what  constitute  breaches  of 
official  bonds  of  sheriffs  and  constables.  There  must  be  some  limit 
,  to  their  liability,  some  line  of  demarcation  designaticrg  those  acts 
of  the  principal  to  which  their  liability  extends  and  beyond  which 
It  does  not  extend;  but  as  this  line  has  not  been  very  clearly  drawn 
by  the  courts,  the  only  way  to  establish  it  is  to  consider  the  various 
classes  of  cases  in  which  sureties  have  been  held  liable  or  not  liable 
for  the  misconduct  of  their  principal.  There  is  abundance  of  good 
authority  in  support  of  the  proposition  that  the  sureties  on  an  of- 
ficial bond  are  not  answerable  for  unlawful  or  unauthorized  acts, 
or,  in  legal  phrase,  acts  done  colore  officii,  by  their  principal:  State 
V.  Fowler,  88  Md.  601,  71  Am.  St.  Rep.  452;  Gerber  v.  Ackley,  37 
Wis.  43,  19  Am.  Rep.  751;  Huffman  v.  Koppelkom,  8  Neb.  344;  State 
V.  Conover,  28  N.  J.  L.  224,  78  Am.  Dec.  54;  Ex  parte  Reed,  4  Hill, 
572;  Taylor  v.  Parker,  43  Wis.  78;  Bourne  v.  Shapleigh,  9  Mo.  App. 
63;  Ottenstein  v.  Alpaugh,  9  Neb.  237;  State  v.  Mann,  21  Wis.  684; 
State  V.  Brown,  11  Ired.  141.  The  sureties  on  the  official  bond  of 
a  sheriff  or  constable  are  not  answerable  for  acts  done  outside  the 
duties  of  his  office.  They  are  not  answerable  for  extra-official  acts 
or  undertakings  of  their  principal:  Ex  parte  Reed,  4  Hill,  572; 
Robinson  v.  State,  47  Miss.  423;  Eaton  v.  Kelly,  72  N.  C.  110;  Hill 
V.  Kemble,  9  Cal.  71;  Bogart  v.  Green,  8  Mo.  115;  Governor  t. 
Perrine,  23  Ala.  807;  Governor  v.  Hancock,  2  Ala.  728;  Turner  v. 
Collier,  4  Heisk.  89;  People  v.  Foster,  133  111.  496;  and  the  same 
principle  is  laid  down  in  Wilkes-Barre  v.  Rockafellow,  171  Pa. 
St.  177,  50  Am.  St.  Rep.  795.  Nothing  is  a  breach  of  a  sherifiE's  bond 
to  perform  his  official  duties  except  a  failure  by  him  to  perform 
one  or  more  of  them:  Collier  v.  Stoddard,  19  Ga.  274.  If  an  officer 
departs  from  his  line  of  duty  pointed  out  by  law,  at  the  promptings 
of  the  plaintiff,  his  securities  are  discharged,  and  he  becomes  the 
plaintiff's  agent:  Rollins  v.  State,  13  Mo.  437,  50  Am.  Dec.  151. 
The  act  of  a  constable,  to  render  him  and  his  sureties  liable  on  his 
bond,  must  be  done  by  him  as  constable,  under  claim  of  a  right 
to  do  it  by  virtue  of  his  office:  Commonwealth  v.  Cole,  7  B.  Mon. 
250,  46  Am.  Dec.  506. 

The  sureties  on  the  official  bond  of  a  sheriff  or  constable  are  not 
answerable  for  the  act  of  the  officer  in  making  an  arrest  without 
actual  or  apparent  legal  authority,  for  he  is,  under  such  circum- 
stances, a  mere  trespasser:  Allison  v.  People,  6  Colo.  App.  80.  If 
an  officer  having  process  in  his  hands  does  an  act  which  he  has- 
no  right  to  do,  he  is  not  acting  by  virtue  of  his  office,  and  therefore 
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the  sureties  on  his  official  bond  may  escape  liability  for  such  act: 
Marquis  v.  Willard,  12  Wash.  528,  50  Am.  St.  Bep.  906.  The  sure- 
ties of  a  sheriff  or  constable  may  escape  liability  for  his  illegal  act 
In  arresting  a  person  under  process  void  upon  its  face:  McLendon 
V.  State,  92  Tenn.  520;  for  the  act  of  an  officer  under  void  process 
is  a  trespass:  Allison  v.  People,  6  Colo.  App.  80.  The  sureties  of  a 
chief  of  police  may  escape  liability  for  his  act  in  maliing  a  wrong- 
ful and  malicious  arrest,  on  the  ground  that  he  was  a  trespasser, 
though  he  had  process:  State  v.  McDonough,  9  Mo.  App.  63.  So, 
the  sureties  of  a  chief  of  police  are  not  answerable  for  his  receiv- 
ing and  detaining  persons  in  prison,  when  he  acts  without  warrant 
or  other  process  and  without  authority  of  law.  His  act,  while  It 
may  have  been  done  under  color  of  his  office,  was  not  by  virtue 
thereof,  and  is  not  an  official  act:  Marquis  v.  Willard,  12  Wash.  528, 
50  Am.  St.  Rep.  006. 

A  sheriff  who  collects  taxes  without  authority  is  a  mere  tres- 
passer, and  his  sureties  are  not  liable:  Greenwell  v.  Commonwealth, 
78  Ky.  320.  Compare  White  v.  Saginaw,  43  Mich.  567.  On  the 
other  hand,  it  has  been  held  that  while  a  sheriff,  who  commits 
a  wrongful  act  in  levying  upon  property  to  enforce  the  payment 
of  taxes  illegally  assessed  upon  property  not  subject  to  taxation, 
is  a  trespasser,  yet  his  sureties  are  answerable  for  his  act:  State 
V.  Schaclilett,  37  Mo.  280. 

The  sureties  of  an  officer  upon  his  official  bond  may  escape  lia- 
bility for  his  acts  in  seizing  property  which  amount  to  a  trespass: 
State  V.  Brown,  11  Ired.  141.  Thus,  the  sureties  of  a  sheriff  are 
not  answerable  for  his  wrongful  seizure  of  property,  when  not 
made  by  him  in  his  official  character  under  process:  State  v.  Mann, 
21  Wis.  684,  687;  and  the  sureties  on  the  official  bond  of  a  United 
States  marshal  may  escape  liability  for  the  acts  of  his  deputy,  who 
seizes  property  without  any  writ  or  process,  and  without  the  knowl- 
edge, instructions,  or  assent  of  his  principal,  and  not  in  the  dis- 
charge of  any  duty  Imposed  upon  him  by  law  as  such  officer: 
Dysart  v.  Lurty,  3  Okla.  601.  In  this  case,  the  court  said:  "The 
weight  of  authority  seems  to  support  the  doctrine  that  sureties  on 
an  official  bond  are  only  answerable  for  the  acts  of  their  principal 
while  engaged  in  the  performance  of  some  duty  imposed  upon  him 
by  law,  or  for  an  omission  to  perform  some  such  duty":  Dysart  v. 
Lurty,  3  Okla.  601,  606,  citing  numerous  cases.  A  surety  of  a 
constable  is  not  answerable,  on  his  official  bond,  for  the  officer's 
acts  of  violence,  which  are  personal  wrongs,  in  levying  a  fieri  facias 
or  distress  warrant:  Jewell  v.  Mills,  3  Bush,  62;  nor  can  the  sureties 
on  the  official  bond  of  a  United  States  marshal  be  held  to  answer 
In  damages  for  his  alleged  cruel  and  inhuman  conduct  toward  a 
prisoner,  where  no  such  conduct  is  proved,  and  there  is  no  express 
malice,  and  nothing  to  connect  the  sureties  with  the  alleged  tres- 
.  pass:  Clinton  v.  Nelson,  2  Utah,  284.  An  officer  is  not  justified  in 
breaking  open  an  outer  door  or  window  in  order  to  execute  civil 
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process,  as  a  writ  of  replevin  or  to  levy  a  fieri  facias  or  distress 
warrant:  State  v.  Becliner,  132  Ind.  371,  32  Am.  St.  Rep.  257; 
Jewell  V.  Mills,  3  Bush,  62;  and  if  he  does  so,  he  commits  a  tres- 
pass: State  V.  Beckner,  132  Ind.  371,  32  Am.  St.  Rep.  257;  Jewell  v. 
Mills,  3  Bush,  62;  but  in  State  v.  Becliner,  132  Ind.  371,  32  Am.  St. 
Rep.  257,  it  is  held  that,  when  a  constable  commits  a  trespass  by 
brealiing  open  an  outer  door  in  attempting  to  execute  civil  pro- 
cess in  replevin,  he  and  his  bondsmen  are  liable  in  damages  for 
all  injuries  received  by  the  householder  in  resisting  such  unlawful 
levy;  while  in  Jewell  v.  Powell,  3  Bush,  62,  it  is  held  that  the 
sureties  of  a  constable  are  not  liable  for  his  trespass  in  forcing  open 
an  outer  door  or  window,  which  is  closed  and  fastened,  for  the 
pui-pose  of  levying  a  fieri  facias  or  distress  warrant,  or  for  his  acts 
in  cursing  and  abusing  the  family  in  the  house,  assaulting  a 
boarder  therein,  by  presenting  a  pistol  at  her,  threatening  to  shoot 
her,  and  demanding  of  the  plaintiff  a  watch  belonging  to  her. 

The  sureties  upon  a  sheriff's  bond  may  escape  liability  for  a 
wrong  committed  by  him  in  aiding  and  abetting  a  mob  in  lynching 
a  prisoner  in  his  charge:  State  v.  Wade,  87  Md.  529;  contra,  State 
V.  Gobin,  94  Fed.  Rep.  48;  and  the  sureties  upon  a  United  States 
marshal's  bond  are  not  answerable  for  the  acts  of  his  deputy  and 
a  posse  in  shooting  an  innocent  person  by  mistake  for  a  horse  thief, 
while  searching,  without  a  writ,  and  without  the  authority  of  the 
marshal,  for  such  horse  thief:  Chandler  v.  Rutherford  (Indian  Ter.), 
51  S.  W.  Rep.  981.  If  a  sheriff  of  one  state,  holding  a  warrant  for 
the  arrest  of  a  resident  of  another  state,  proceeds  to  that  state, 
and  there  assaults,  imprisons,  or  otherwise  wrongs  him,  the  sureties 
of  the  officer  would  not  be  answerable  for  such  acts,  but  if  he 
brings  the  prisoner  to  the  former  state,  without  any  warrant  of 
extradition,  his  sureties  are  liable  for  his  acts  toward  the  prisoner 
In  that  state:  Kendall  v.  Aleshire,  28  Neb.  707,  26  Am.  St.  Rep.  367. 

A  few  cases  hold  that  where  a  sheriff  or  constable  seizes  and 
sells  the  property  of  one  man  under  an  execution  or  attachmMit 
against  the  property  of  another,  his  act  is  not  an  official  act,  but 
a  mere  personal  trespass,  for  which  his  sureties  cannot  be  held 
answerable:  Taylor  v.  Parker,  43  Wis.  78;  State  v.  Conover,  28  N. 
J.  L.  224,  78  Am.  Dec.  54;  Berry  v.  Schaad,  59  N.  Y.  Supp.  551,  28 
Misc.  Rep.  389.  But  the  great  preponderance  of  authority  is  in 
favor  of  the  doctrine  that  the  act  of  a  sheriff  or  constable  in  seizing 
and  selling  the  property  of  one  person  under  an  execution  or  attach- 
ment against  that  of  another  is  an  official  act  for  which  he  and 
bis  sureties  are  liable  upon  his  official  bond:  See  monographic  note 
to  Palmer  v.  St.  Albans,  6  Am.  St.  Rep.  131,  showing  what  are  of- 
ficial acts,  and  citing  numerous  cases  on  the  point  stated;  also, 
Lammon  v.  Fensier,  111  U.  S.  17,  where  the  conflicting  authorities 
are  grouped.  In  addition  to  the  cases  cited  to  this  point  in  the  note 
to  Palmer  v.  St.  Albans,  6  Am.  St.  Rep.  131,  may  be  added  Turner 
T.  Sisson,  137  Mass.  191;  Albright  v.  Mills,  86  Ala.  324;  People  y,' 
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Mersereau,  74  Mich.  687;  Sangster  v.  Commonwealth,  17  Gratt.  124; 
Brunott  v.  McKee,  6  Watts  &  S.  513.  In  a  comparatively  late  New 
York  case,  it  has  been  held  that  a  seizure  and  sale  by  a  constable 
of  the  property  of  one  person  on  an  execution  against  another  does 
not  constitute  a  breach  of  the  condition  of  the  official  bond  of  the 
constable  that  he  will  pay  to  the  person  entitled  thereto  all  such 
sums  of  money  as  the  constable  may  become  liable  to  pay  on  ac- 
count of  an  execution  which  shall  be  delivered  to  him  for  collection: 
People  V.  Lucas,  93  N.  Y.  585;  distinguishing  Teople  v.  Schuyler, 
4  N.  Y.  173,  which  latter  case  apparently  overruled  Ex  parte  Reed, 
4  Hill,  573. 

An  action  upon  a  sheriff's  bond  is  properly  brought  In  the  name 
of  the  state:  State  v.  Moore,  19  Mo.  369,  61  Am.  Dec.  563;  Meier 
V.  Lester,  21  Mo.  112;  unless  the  purpose  is  to  redress  a  private 
wrong.  In  which  case  the  suit  should  be  brought  in  the  name  of 
the  injured  party:  See  McLendon  v.  State,  92  Tenn.  520,  530; 
HoUister  v.  Hubbard,  11  S.  Dali.  461.  That  a  sherifC  represented  an 
act  to  be  official  in  its  character,  or  that  he  has  assumed  to  act 
"where  he  had  no  authority  virtute  officii,  can  never  estop  the  sure- 
ties from  alleging  the  truth;  because  they  are  only  bound  by  his 
representations  and  his  conduct,  when  discharging  a  duty  imposed 
by  law:  Governor  v.  Pearce,  31  Ala.  465. 


WOOTTON  V.  WHITE. 
[90  Maryland,  64.] 

GROWINtG  CROPS  FORM  A  PART  OF  THE  REAL  ES- 
TATE to  which  they  are  attached  and  follow  the  title  thereto.        \ 

CROPS  ON  MORTGAGED  PREMISES— SEVERANCE.— If  ft 
crop  Is  growing  upon  mortgaged  premises,  the  mortgagor  cannot, 
by  executing  a  bill  of  sale  thereof,  defeat  the  mortgagee's  right  to 
sell  the  crop  on  foreclosure,  or  the  right  of  the  purchaser  at  such 
a  sale  to  claim  the  crop.  A  bill  of  sale  does  not  work  a  severance 
of  the  growing  crop. 

GROPS  ON  MORTGAGED  PREMISEIS  —  FORECLOSURE 
BEFORE  SEVERANCE—OWNERSHIP.— If  a  crop  is  growing 
upon  mortgaged  premises,  and  the  mortgagor  gives  a  bill  of  sale 
thereof  to  a  third  person,  but  the  premises  are  sold  under  fore- 
closure proceedings  before  the  crop  is  actually  severed  from  the 
laud,  such  crop  passes  to  the  purchaser. 

Thomas  Anderson  and  W.  Viers  Bouic,  Jr.,  for  the  appellant. 

Talbott  &  Talbott,  for  the  appellee. 

^  McSHEERY,  C.  J.    The  question  presented  by  this  ap- 
peal is  a  simple  one,  though  it  has  been  decided  in  opposite 
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ways  in  other  jurisdictions.  It  must  now  be  definitely  settled 
in  Maryland.  It  arose  in  this  way:  In  1892  Thomas  H.  White 
and  wife  conveyed  by  way  of  mortgage  to  James  C.  Holland 
their  equity  of  redemption  in  a  tract  of  land  lying  in  Mont- 
gomery county,  and  by  the  same  mortgage  the  fee  in  another 
and  adjoining  tract  to  secure  the  payment  to  Holland  of  an 
indebtedness  which  they  owed  to  him.  Subsequently,  the  ap- 
pellee, Huldah  A.  White,  recovered  a  judgment  against  the 
mortgagor,  "WTiite,  for  some  sixteen  hundred  dollars,  and  this 
judgment  was  a  lien  on  the  mortgaged  property,  but  was  sub- 
ordinate to  the  lien  of  the  mortgage.  In  the  fall  of  1896, 
Thomas  H.  White,  the  mortgagor,  seeded  a  crop  of  wheat  on 
both  parcels  of  the  mortgaged  lands.  He  purchased  from  the 
appellant.  Dr.  Wootton,  the  fertilizer  used  in  planting  that  crop,, 
and  in  February  following,  when  the  mortgage  was  overdue, 
he  executed  and  delivered  to  the  appellant  a  bill  of  sale  of  the 
growing  crop  in  consideration  of  the  sum  due  for  the  fertilizer. 
On  May  31,  1897,  the  attorney  named  in  the  mortgage  sold  the 
mortgaged  premises,  with  the  growing  crop  of  wheat  thereon, 
Tinder  the  power  contained  in  the  mortgage,  at  public  sale,  to 
the  appellee,  for  a  price  below  the  aggregate  of  the  liens  which 
were  prior  to  the  appellee's  judgment,  and  the  appellee  realized 
nothing  on  her  judgment.  The  mortgage  sale  was  ratified  by 
the  circuit  court  on  June  29th,  before  the  wheat  was  cut  and 
severed  from  the  land.  After  the  mortgage  sale  the  appellant 
claimed,  under  his  *^  bill  of  sale,  the  wheat  crop;  but  the  appel- 
lee, the  purchaser  of  the  mortgaged  premises,  garnered  the  crop. 
Thereafter,  the  appellant  brought  this  suit  in  trover  against  the 
appellee  to  recover  the  value  of  the  wheat  and  straw.  Judgment 
was  entered  in  favor  of  the  appellee,  and  the  appellant  has  ap- 
pealed. The  question  is.  Did  the  appellant  acquire  under  the 
bill  of  sale  a  title  to  the  growing  crop — a  title  which  was  para- 
mount to  that  of  the  mortgagee,  and  therefore  superior  to  any- 
right  which  the  purchaser  at  the  mortgage  sale  took  by  virtue 
of  that  purchase? 

If  the  title  which  the  bill  of  sale  gave  to  the  appellant  was 
subordinate  to  the  lien  of  the  mortgage,  then  obviously  the 
judgment  denying  the  appellant's  right  to  recover  the  value  of 
the  wheat  from  the  purchaser  of  the  mortgaged  premises  was 
correct,  as  there  is  no  pretense  that  the  crop  was  excepted  or 
reserved  from  the  mortgage  sale.  If,  on  the  other  hand,  the 
bill  of  sale  gave  to  the  appellant  a  title  superior  to  the  lien  of 
the  mortgage,  it  must  have  been  because  either  the  lien  of  the 
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mortgage  did  not  attach  to  any  crops  planted  after  the  exe- 
cution and  delivery  of  the  mortgage,  or  because  the  execution 
and  delivery  of  the  bill  of  sale  operated  at  law  and  in  equity 
as  a  severance  of  the  actually  growing  crops,  converted  them 
into  detached  personal  property,  and  thereby  exempted  or  sub- 
tracted them  from  the  lien  which  attached  when  they  "were 
planted  and  annexed  to  the  freehold.  There  is  no  other  alter- 
native. The  first  has  not  been,  and  could  not  be,  contended 
for,  because,  though  for  some  purposes  growing  crops  are 
treated  as  personal  property,  and  therefore  are  not  within  the 
fourth  section  of  the  statute  of  frauds,  they  none  the  less  par- 
take of  the  nature  of  the  realty,  and  under  a  conveyance  pass 
with  the  soil  to  which  they  are  united,  unless  expressly  reserved: 
Coombs  V.  Jordan,  3  Bland,  303,  22  Am.  Dec.  236;  8  Am.  & 
Eng.  Ency,  of  Law,  2d  ed.,  303;  304.  The  general  rule  of  the 
common  law  is  that  growing  crops  form  a  part  of  the  real  es- 
tate to  which  they  are  attached  and  from  which  they  draw 
nourishment,  and,  unless  there  has  been  a  severance  of  them 
from  the  land,  they  follow  the  title  thereto. 

*'''  There  was  no  actual  severance  of  this  growing  wheat  un- 
til after  the  ratification  and  confirmation  of  the  mortgage  sale, 
and  it  comes  to  the  question  whether  the  execution  and  deliv- 
ery of  the  bill  of  sale  in  February,  1897,  operated  as  a  con- 
structive severance  of  the  crop  that  did  not  mature  until  the 
summer  of  that  year,  and  whether  by  force  of  that  bill  of  sale 
the  crop,  which  unquestionably,  but  for  the  bill  of  sale  would 
have  passed  to  the  purchaser  of  the  soil  at  the  mortgage  sale^ 
was  excluded  from  the  lien  of  the  mortgage  and  was  vested  in 
the  appellant.  We  have  just  said  that  the  growing  crop  would 
unquestionably  have  passed  to  the  purchaser  at  the  mortgage 
sale  had  there  been  no  bill  of  sale.  This  is  incontestably  the 
law.  "The  purchaser  is  entitled  to  the  crops  growing  at  the 
time  of  the  sale  to  him,  in  preference  to  the  mortgagor  or  any- 
one claiming  under  him  whose  claim  originated  subsequently 
to  the  mortgage":  2  Jones  on  Mortgages,  sec.  1658.  The  au- 
thor cites  the  following  cases:  Shepard  v.  Philbrick,  2  Denio, 
174;  Jones  v.  Thomas,  8  Blackf.  428;  Eane  v.  King,  8  Wend. 
584,  24  Am.  Dec.  105;  Batterman  v.  Albright,  132  N.  Y.  484, 
19  Am.  St.  Eep.  510;  Crews  v.  Pendleton,  1  Leigh,  297,  1» 
Am.  Dec.  750;  Parker  v.  Storts,  15  Ohio  St.  351;  Anderson  v. 
Strauss,  98  111.  485;  Eanklin  v.  Kinsey,  7  Bradw.  215;  Scriven 
T.  Moote,  36  Mich.  64;  Calvin  v.  Shimer  (N".  J.  Eq.,  Sept. 
14,  1888),  15  Atl.  Eep.  255;  Beckman  v.  Sikes,  35  Kan.  120; 
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Perley  v.  Chase,  79  Me.  519;  Montgomery  y.  Merrill,  65  Cal. 
432;  Kerr  v.  Hill,  27  W.  Va.  576;  Hayden  v.  Burkemper,  101 
Mo.  644,  20  Am.  St.  Eep.  643;  Downard  v.  Groff,  40  Iowa,  597; 
Sherman  v.  Willett,  42  N.  Y.  146. 

It  is  true  that  there  are  cases  in  some  of  the  other  states 
•which  hold  that  the  execution  of  a  hill  of  sale,  under  the  circum- 
stances set  forth  in  this  record,  works  a  severance  of  growing 
crops;  but  they  are  founded  either  upon  some  statutory  pro- 
Tision,  or  upon  a  view  of  the  relation  between  mortgagor  and 
mortgagee,  which  does  not  obtain  in  Maryland.  It  must  not 
be  forgotten  that  we  are  not  dealing  now  with  the  rights  which 
the  personal  representative  of  a  deceased  owner  of  land  has  to 
the  crops  maturing  after  the  ^^  death  of  the  owner;  nor  with 
the  right  of  a  creditor  to  seize  and  sell  growing  crops;  nor  with 
the  power  of  the  owner  of  such  crops  to  sell  them  by  parol 
when  there  is  no  mortgage  binding  them.  These  are  all  aside 
of  the  question  before  us,  and  that  question,  to  repeat  it  by 
way  of  emphasis,  is.  Can  a  mortgagor,  who  has  planted  crops 
that  have  become  subject  to  the  lien  of  a  prior  mortgage  on  the 
land,  constructively  sever  that  crop  before  it  matures  or  ripens 
by  merely  executing  and  delivering  a  bill  of  sale  of  the  uncut 
crop  to  a  third  party,  so  as  to  defeat  the  mortgagee's  or  the 
purchaser's  right  to  claim  the  crop  after  he  has  purchased  the 
land  at  a  foreclosure  sale  made  before  the  actual  physical  sever- 
ance of  the  crop? 

The  doctrine  is  definitely  settled  in  Maryland  that  the  mort- 
gagor while  in  possession  and  before  foreclosure  is  regarded  as 
the  real  owner  of  the  property  except  as  against  the  mortgagee. 
Though  in  dealings  with  third  parties  the  mortgagor  may  be 
treated  as  the  owner  of  the  mortgaged  premises,  he  is  not  so 
considered  when  the  rights  of  the  mortgagee  are  concerned. 
As  between  the  mortgagor  and  mortgagee  "by  the  legal,  formal 
mortgage  ....  the  property  is  conveyed  or  assigned  by  the 
mortgagor  to  the  mortgagee,  in  form  like  that  of  an  absolute 
conveyance,  but  subject  to  a  proviso  or  condition  ....  and 
tipon  nonperformance  of  this  condition,  the  mortgagee's  condi- 
tional estate  becomes  absolute  at  law,  and  he  may  take  posses- 
sion thereof,  but  it  remains  redeemable  in  equity  during  a  cer- 
tain period":  Duval  v.  Becker,  81  Md.  546;  Bank  of  Commerce 
T.  Lanahan,  45  Md.  407.  It  is  obvious,  then,  from  this  rela- 
tion that  it  is  no  more  within  the  power  of  the  mortgagor  to 
impair  the  value  of  the  mortgagee's  security  by  cutting  out 
from  the  lien  of  the  mortgage  and  transferring  to  a  third  party. 
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discharged  of  that  lien,  a  growing  crop,  which  if  unsevered  will 
pass  with  the  land  at  a  foreclosure  sale,  than  it  is  lawful  for 
him  to  strip  the  mortgaged  property  of  its  appurtenant  ease- 
ments, as  was  unsuccessfully  attempted  in  Duval  v.  Becker,  81 
Md.  546.  So  long  **^  as  the  crop  remains  physically  unsevered 
it  partakes  of  the  nature  of  the  realty  as  between  the  mort- 
gagor and  mortgagee.  It  forms  part  of  the  latter's  security  for 
the  payment  of  the  debt,  and  all  persons  dealing  with  the  mort- 
gagor in  respect  to  it  whilst  it  remains  actually  attached  to  the 
freehold  deal  subject  to  all  the  rights  of  the  mortgagee  unim- 
paired and  unaffected:  Martin  v.  Martin,  7  Md.  377,  61  Am. 
Dec.  364.  This  must  in  the  very  nature  of  things  be  so.  If 
the  mortgagor  may  by  the  execution  of  a  bill  of  sale  construc- 
tively sever  a  growing  crop  planted  after  the  date  of  a  mort- 
gage then  in  default,  and  by  that  act  can  prevent  the  purchaser 
from  taking  the  crop  when  he  buys  at  foreclosure  sale  the  mort- 
gaged property  with  the  crop  still  growing  thereon,  then  the 
mortgagor  has  it  in  his  power  to  lessen  the  security  held  by  the 
mortgagee,  and  subsequent  judgment  creditors  of  the  mortgagor 
could,  by  seizing  the  crop  and  selling  it  under  execution,  pro- 
duce precisely  the  same  result.  But  this  latter  cannot  be  done 
if  there  has  been  no  actual  severance  before  a  foreclosure  sale: 
Batterman  v.  Albright,  122  N.  Y.  484,  19  Am.  St.  Eep.  610;  11 
L.  R.  Ann.  800,  and  cases  in  note. 

So  comprehensive  is  the  rule  as  to  growing  crops  passing 
to  the  purchaser  of  the  land,  that  even  the  crops  planted  by  a 
tenant  of  the  mortgagor  after  the  date  of  the  mortgage  pass 
to  the  purchaser  of  the  realty  upon  a  foreclosure  of  the  mort- 
gage whilst  the  crops  are  still  standing:  8  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  307,  and  cases  in  note. 

It  will  be  observed  that  we  are  dealing  only  with  the  ques- 
tion whether  a  mortgagor  may  by  a  bill  of  sale  constructively 
sever  a  growing  crop  so  as  to  prevent  it  from  passing  to  a  pur- 
chaser under  a  foreclosure  sale  when  the  sale  of  the  land  is 
made  before  the  crop  is  actually  cut  therefrom.  That  he  may 
effectually  part  with  the  title  to  a  growing  crop  so  as  to  pre- 
clude a  subsequent  mortgage  from  attaching  to  it  may  be  con- 
ceded without  affecting  the  decision  of  this  case.  We  only  mean, 
however,  to  hold  that,  owing  to  the  relation  existing  between 
mortgagor  and  mortgagee  in  Maryland,  the  former  cannot,  be- 
fore an  actual  severance  of  ''<*  a  growing  crop,  defeat  by  the 
execution  of  a  bill  of  sale  the  right  of  the  mortgagee  of  the 
land  to  sell  the  crop  on  a  foreclosure,  or  of  the  purchaser  at 
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eucli  a  sale  to  claim  the  crop.  There  is  no  hardship  in  this.  If 
the  mortgagor  goes  on  and  makes  preparations  for  a  crop,  he 
does  it  with  a  full  knowledge  that  the  land  with  the  crop  is 
subject  to  be  sold,  if  the  sale  takes  place  before  he  severs  it. 
Nor  does  he  lose  anything  by  this,  for  the  crop  on  the  land  en- 
hances the  price.  If  by  this  increase  the  debt  be  overpaid,  he 
gets  the  surplus;  if  not,  still  the  full  value  of  his  labor  goes 
<as  he  had  agreed  it  should  go)  to  the  payment  of  the  debt  se- 
cured by  the  mortgage:  Crews  v.  Pendleton,  1  Leigh,  297,  19 
Am.  Dec.  750. 

In  1  Jones  on  Mortgages,  section  697,  it  is  said:  "But  grow- 
ing crops  are  personal  property  when  severed  from  the  land, 
and  a  sale  or  mortgage  of  them  by  the  mortgagor  amounts  to 
a  severance."  Several  New  York  cases  are  cited  to  support  this 
proposition,  and  among  them  is  Sexton  v.  Breese,  135  N.  Y. 
387.  The  case  not  only  does  not  go  the  length  of  the  text, 
but  sustains  the  conclusion  we  have  reached.  The  facts  were 
these:  The  owner  of  a  farm,  upon  which  was  a  mortgage,  sold 
to  a  third  party  a  crop  of  wheat  growing 'thereon,  the  bill  of 
sale  giving  to  the  purchaser  the  right  to  secure  and  harvest  the 
crop.  Subsequently  the  owner  of  the  farm,  the  mortgagor, 
•executed  to  the  mortgagee  a  written  instrument  authorizing  the 
mortgagee  to  take  possession  of  the  farm,  rent  the  same,  and 
apply  the  proceeds  on  the  mortgage.  The  person  who  pur- 
chased from  the  mortgagor,  under  the  bill  of  sale,  the  growing 
wheat  crop  went  upon  the  farm  to  cut  the  wheat,  but  was  pre- 
vented from  doing  so  by  the  mortgagee  who  harvested  it;  but 
the  purchaser  entered  and  carried  it  away.  In  an  action  of 
replevin  by  the  mortgagee  against  the  purchaser  under  the  bill 
of  sale  it  was  held  that  the  latter  was  entitled  to  the  crop. 
There  had  been  no  sale  under  the  mortgage.  The  court,  in  the 
course  of  its  judgment,  said:  "Probably  the  right  of  a  third 
person  to  the  growing  crops  of  grain  under  a  contract  of  pur- 
chase with  the  owner  ''*  would  be  annulled  by  the  sale  upon 
the  foreclosure  of  a  mortgage  of  the  land  according  to  the  de- 
cisions in  Shepard  v.  Philbrick,  2  Denio,  174,  and  Lane  t. 
King,  8  Wend.  584,  24  Am.  Dec.  105,  for  then  the  transfer 
of  the  title  to  the  mortgaged  premises  would  carry  with  it  to 
the  purchaser  a  paramount  title  to  the  growing  crop.  But  in 
the  present  case  that  proposition  is  not  before  us,  and  the  title 
of  the  mortgagor  to  the  mortgaged  land  was  not  devested  or 
transferred  to  the  mortgagee  with  the  possession." 
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Without  further  elaboration,  we  think  it  perfectly  clear,  both 
upon  reason  and  the  weight  of  authority,  that  one  who  pur- 
chases under  a  bill  of  sale,  or  otherwise,  a  growing  crop  from 
a  mortgagor,  takes  the  risk  of  being  deprived  of  the  crop,  if 
the  mortgage  should  be  foreclosed  and  the  land  should  be  sold 
under  the  mortgage  before  the  crop  has  matured  and  been  ac- 
tually severed  from  the  soil.  The  crop  in  the  case  at  bar  being 
unsevered  at  the  time  of  sale,  and  being  then  actually  affixed 
to  the  freehold,  the  purchaser  of  the  land  became,  upon  the  rati- 
fication of  the  sale,  entitled  to  the  growing  crop.  This  is  the 
view  which  the  circuit  court  took,  and  its  judgment  denying  to 
the  appellant  the  right  to  the  possession  of  the  wheat  and  straw 
under  his  bill  of  sale  must  be  affirmed. 

Judgment  affirmed,  with  costs  above  and  below. 


GROWING  CROPS  ON  MORTGAGED  PREMISES-RIGHT  TO, 
UPON  FORECLOSURE  AND  SALE.— Neither  a  mortgagor  nor  hla 
lessee,  subsequent  to  the  giving  of  the  mortgage,  is  entitled  to 
crops  growing  on  the  land  at  the  time  of  foreclosure  and  sale;  they 
belong  to  the  purchaser:  See  note  to  Crews  v.  Pendleton,  19  Am. 
Dec.  753.  Crops  unsevered  from  land  at  the  confirmation  of  a  fore- 
closure sale  become  the  property  of  the  purchaser:  Reily  v.  Car- 
ter, 75  Miss.  798,  65  Am.  St.  Rep.  621. 

GROWING  CROPS  ON  MORTGAGED  PREMISES— SALE  OF, 
PRIOR  TO  FORECLOSURE.  AND  ITS  EFFECT.— A  purchaser  of 
mortgaged  land  at  a  foreclosure  sale  is  not  entitled  to  the  un- 
gathered  crops  as  against  a  purchaser  thereof  from  the  mortgagor 
before  the  foreclosure:  Willis  v.  Moore,  59  Tex.  628,  46  Am.  Rep. 
284.  See,  also,  First  Nat.  Bank  v.  Beegle,  52  Kan.  709,  39  Am. 
St.  Rep.  365;  but  compare  Aultman  etc.  Co.  v.  O'Dowd,  73  Minn. 
58,  72  Am.  St.  Rep.  603. 
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[90    Maryland,   85.] 

SETOFF  AGAINST  RECEIVER  OF  INSOLVENT  BANK.— 
If  a  bank  becomes  insolvent,  a  depositor  therein,  indebted  to  it  on 
a  note  in  a  sum  greater  than  his  deposit,  is  entitled,  as  against  a 
receiver  of  the  bank,  to  set  off  his  deposit  against  the  amount  of 
the  note,  though  It  did  not  mature  until  after  the  receiver  was  ap- 
pointed, and  without  any  previous  demand  having  been  made  for 
the  deposit. 

SETOFF  AGAINST  RECEIVER  OF  INSOLVENT  BANK- 
CONSTRUCTION  OF  STATUTE.  —  Notwithstanding  a  statute 
which  places  corporations  dissolved  under  it  on  the  same  basis  as 
trustees  in  insolvency  of  natural  persons,  a  depositor  in  an  insol- 
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Tent  bank  has,  as  against  a  receiver  thereof,  a  right.  In  equity  at 
least,  to  set  off  his  deposit  against  a  note  in  the  hands  of  the  re- 
ceiver, where  the  code  of  the  state  provides  for  the  distribution  of 
the  estates  of  insolvents  "according  to  the  principles  of  equity." 
SETOFF  AGAINST  RECEIVER  OF  INSOLVENT  BANK— 
BONA  FIDE  PURCHASER.— A  depositor's  right  to  offset  his  de- 
posit  against  his  note  to  an  insolvent  bank,  in  the  hands  of  a  re- 
ceiver, though  such  note  matured  after  the  receiver's  appointment, 
cannot  be  avoided  by  the  receiver  on  the  theory  that  the  latter 
occupies  the  position  of  a  bona  fide  purchaser  for  value. 

William  S.  Bryan,  Jr.,  and  Martin  Lehmayer,  for  the  appel- 
lants. 

L.  P.  Henninghansen,  for  the  appellee. 

***  BOYD,  J.  A  bill  was  filed  in  the  court  below  against  the 
South  Baltimore  Bank,  a  corporation  of  this  state,  on  the 
twenty-fourth  day  of  February,  1898,  asking  for  the  appointment 
of  a  receiver  and  that  the  bank  be  declared  insolvent.  An  an- 
swer was  filed  the  same  day,  admitting  that  the  bank  was  in- 
solvent and  consenting  to  the  appointment  of  a  receiver.  One 
of  the  appellants  was  appointed  on  that  day  and  afterward  the 
other  was  appointed  coreceiver.  On  the  first  day  of  June,  1898, 
a  decree  was  passed  adjudicating  the  bank  insolvent  and  de- 
termining it  was  so  when  this  bill  was  filed.  The  receivers  pro- 
ceeded with  the  discharge  of  their  duties,  and  in  due  course  the 
case  was  referred  to  the  auditor  to  state  an  account  distributing 
the  assets  of  the  bank.  When  the  bill  was  filed  the  bank  held 
a  promissory  note  of  the  appellee  for  one  thousand  dollars, 
which  ®*  became  due  on  ^larch  2,  1898,  and  the  appellee  had 
a  deposit  with  the  bank  of  three  hundred  and  fifty-seven  dol- 
lars and  twenty-five  cents.  At  the  maturity  of  the  note  the  ap- 
pellee tendered  the  receiver,  then  in  office,  the  sum  of  six 
hundred  and  forty-two  dollars  and  seventy-five  cents  in  pajrment 
of  said  note,  claiming  the  amount  of  the  deposit  as  a  setoff,  and 
demanded  the  note,  but  the  receiver  refused  to  accept  that 
amount.  Subsequently  that  sum  was  accepted  under  an  agree- 
ment that  it  should  be  credited  on  the  note  without  prejudice 
to  the  receiver's  claim  for  the  balance,  and  that  no  suit  should 
be  instituted  until  it  was  determined  whether  the  appellee  was 
entitled  to  set  off  the  deposit  against  the  balance  due  on  the 
note-  The  auditor  refused  to  allow  the  setoff,  but  distributed 
to  the  appellee  its  proportionate  dividend  as  a  creditor.  Ex- 
ceptions were  filed  to  the  audit,  which  were  sustained,  and  a 
decretal  order  was  passed  directing  the  receivers  to  allow  the 
association  the  deposit  as  a  setoff  against  the  balance  due  on 
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the  note.  From  that  order  this  appeal  was  taken  by  the  re- 
ceivers with  the  permission  of  the  court,  it  being  represented 
that  there  were  a  number  of  other  claims  that  would  be  affected 
by  the  decision. 

The  question,  therefore,  to  be  determined  by  ns  is,  whether 
the  appellee  is  entitled  to  set  off  the  amount  of  its  deposit  with 
the  bank,  at  the  time  of  its  failure,  against  the  balance  due  on 
the  note,  under  the  circumstances  we  have  stated.  Several  rea- 
sons have  been  assigned  by  the  appellants  in  support  of  the 
position  that  the  appellee  is  only  entitled  to  receive  a  distribu- 
tion on  the  amount  of  the  deposit  as  other  creditors  are:  1.  One. 
ground  relied  on  at  the  argument  was  that  a  depositor  in  a 
bank  cannot  maintain  a  suit  for  his  deposit  unless  he  has  pre- 
viously made  a  demand  for  it  and  that  no  demand  was  made 
in  this  case.  "It  is  now  perfectly  well  settled  that  the  relation 
between  banker  and  customer,  who  pays  money  into  the  bank^. 
or  to  whose  credit  money  is  received  there  on  deposit,  is  the 
ordinary  relation  of  debtor  and  creditor'*:  Hardy  v.  Chesapeake 
Bank,  51  Md.  585,  34  Am.  Eep.  335.  And  it  is  equally  well 
settled  that  a  depositor  cannot,  as  a  general  rule,  maintain  an 
action  to  recover  his  deposit  ***  until  he  has  first  made  a  de- 
mand for  its  payment:  3  Ency.  of  Law,  2d  ed.,  838.  But  while 
that  is  true,  there  may  be  circun  stances  under  which  no  demand 
is  necessary  prior  to  bringing  5uit,  and  on  page  839  of  the. 
volume  of  the  Encyclopedia  of  Law  above  referred  to  it  is  said" 
that  "where  the  bank  has  suspended,  or  where  for  any  other 
reason  it  would  be  manifestly  futile  to  make  demand,  none  need 
be  made."  In  the  case  of  Planters'  Bank  v.  Farmers'  etc.  Bank, 
8  Gill  &  J.  449,  it  was  held  that  the  necessity  for  a  demand 
would  be  dispensed  with  by  the  suspension  of  specie  payments 
and  discontinuance  of  banking  operations  by  the  bank,  provided 
those  acts  were  knoAvn  to  the  plaintiff  and  from  the  time  of 
such  knowledge  the  statute  of  limitations  would  begin  to  run. 
It  would  have  been  "manifestly  futile  to  make  demand"  on  the 
bank  or  the  receiver  for  the  amount  of  deposit,  and  if  the  ap- 
pellee had  sued,  the  fact  that  a  demand  was  not  previously  made 
would  not  have  defeated  the  action. 

If  the  bank  had  not  failed  and  had  .sued  the  appellee  for  the 
amount  of  the  note,  it  would  not  have  been  necessary  for  the 
latter  to  have  proven  a  demand  for  the  deposit  prior  to  the  time 
suit  was  instituted  by  the  bank.  A  defendant  can  set  off 
against  a  plaintiff's  demand  a  note  of  the  plaintiff  which  ma- 
tured after  the  commencement  of  the  action:  Clarke  y.  Ma- 
Am.  St.  Rep.,  Vol.  LXXVIII— 28 
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gruder,  2  Har,  &  J.  77.  As  early  as  "WTiittingtoii  v.  Farmers' 
Bank,  5  Har.  &  J.  489,  our  predecessors  held  that  the  defend- 
ant in  an  action  by  a  bank  on  a  promissory  note  against  him 
may  set  off  against  the  claim  of  the  bank  any  money  he  has 
in  bank,  and  it  is  not  intimated  that  a  previous  demand  was 
necessary  in  order  to  enable  him  to  do  so.  The  bank  being 
a  debtor  to  the  depositor,  the  right  to  set  off  such  deposit  is 
within  the  very  terms  of  our  statute,  and  hence  in  a  suit  by 
the  bank  the  claim  for  the  deposit  can  be  set  off,  although  no 
previous  demand  for  it  had  been  made.  That  being  so,  it  would 
seem  to  be  clear  that  no  demand  would  be  necessary  in  order 
to  enable  the  defendant  to  set  off  the  amount  of  the  deposit 
against  a  claim  made  by  the  receiver  of  the  bank,  ®*  if  there 
be  no  other  reason  for  not  allowing  it.  In  Morse  on  Banks  and 
Banking  it  is  said  "where  the  bank  itself  stops  payment  and 
becomes  insolvent,  the  customer  may  avail  himself  in  setoff 
against  his  indebtedness  to  the  bank  of  any  indebtedness  of  the 
bank  to  himself,  as,  for  example,  the  balance  due  him  on  his 
deposit  account.  So,  also,  even  though  the  debt  to  him  has  not 
matured  at  the  time  of  the  insolvency."  This  may  be  done 
whether  a  demand  had  or  had  not  been  previously  made:  Fort 
V.  McCully,  59  Barb.  87;  Seymour  v.  Dunham,  24  Hun,  93. 

2.  We  come,  then,  to  the  main  question  in  the  case.  It  is 
argued  that  to  allow  the  setoff  would  be,  in  effect,  to  give  the 
appellee  a  preference  over  the  other  creditors  of  the  bank,  and 
that  it  is  the  duty  of  the  receivers  to  distribute  the  assets  pro 
rata  and  not  to  pay  in-'full  any  one  creditor.  If  the  appellee 
was  merely  a  creditor  that  argument  might  prevail,  but  that  was 
not  the  relation  that  existed  between  the  two.  The  appellee 
was  not  only  a  creditor  to  the  amount  of  its  deposit,  but  it  was 
a  debtor  to  the  amount  of  the  note  held  by  the  bank.  Its  debit 
was  larger  than  its  credit,  and  if  the  bank  had  not  failed  it 
could  only  have  recovered  the  difference  between  the  two.  Do 
the  receivers  occupy  any  better  position?  The  general  rule  un- 
doubtedly is,  that  a  receiver  takes  subject  to  setoffs  which  the 
defendant  might  have  set  up  against  the  original  owner:  See 
22  Ency.  of  La,w,  308,  and  note  to  Merrill  v.  Cape  Ann  Granite 
Co.,  161  Mass.  212,  23  L.  R.  Ann.  313,  where  many  authorities 
are  collected.  There  are  some  exceptions  to  the  rule,  one  of 
which  may  be  mentioned,  although  not  directly  involved  in  the 
case,  as  some  of  the  authorities  cited  by  the  appellants  are  to 
that  point,  and  that  is  that  a  claim  obtained  after  the  com- 
mencement of  the  proceedings,  which  resulted  in  the  appoint- 
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ment  of  a  receiver,  should  not  be  allowed  as  a  setoff  unless  there 
be  some  statute  authorizing  it  to  be  done.  In  this  case,  how- 
ever, the  debt  was  due  by  the  bank  to  the  appellee  before  the 
proceedings  under  which  the  appellants  were  appointed  were  in- 
stituted. As  we  have  seen,  the  relation  ®^  of  debtor  and  cred- 
itor existed,  and  the  question  discussed  above  as  to  whether 
demand  must  be  made  before  suit  can  be  brought  does  not  in 
anywise  reflect  upon  the  question  of  indebtedness,  but  only  on 
tbe  right  to  sue  for  the  indebtedness  before  demand  is  made. 

But  it  is  said  on  behalf  of  the  appellants  that  inasmuch  as 
the  note  fell  due  after  the  appointment  of  the  first  receiver,  he 
took  it  free  from  all  equities,  just  as  a  bona  fide  purchaser  for 
value  would  have  done,  and  that  a  claim  in  favor  of  the  bank 
which  did  not  mature  until  in  the  hands  of  the  receiver  is  not 
subject  to  a  setoff  by  a  claim  which  existed  against  the  bank 
before  the  receiver's  rights  accrued.  In  short,  that  in  one  case 
the  debt  is  due  by  the  bank  to  the  customer,  and  in  the  otlier 
by  the  customer  to  the  receiver.  If  that  were  strictly  correct 
there  would  be  some  ground  for  the  contention,  for  if,  for  ex- 
ample, the  appellee  had  purchased  some  property  from  the  re- 
ceiver, it  would  not  be  permitted  to  setoff  its  claim  against 
such  indebtedness  to  the  receiver,  for  it  would  thereby  not  only 
obtain  an  unwarranted  preference  over  other  creditors,  but  it 
would  prevent  a  proper  settlement  of  the  insolvent  estate,  and, 
moreover,  they  would  not  be  mutual  claims.  But  when  the  re- 
ceiver was  appointed  he  took  the  assets  of  the  bank,  and 
amongst  those  assets  was  this  note.  It  was  a  debt  already  in- 
curred by  the  appellee  and  .payable  to  the  bank  when  due.  By 
reason  of  the  fact  that  it  was  payable  to,  and  held  bj'-,  the  bank, 
it  was  an  asset  that  became  vested  in  the  receiver,  and  he  took 
it  subject  to  the  equities  existing  between  the  appellee  and  the 
bank.  Although  there  are  some  authorities  to  the  contrary,  the 
great  weight  of  authority  is  to  the  effect  that  the  fact  that  tbe 
claim  thus  held  by  the  receiver  does  not  mature  until  after 
his  appointment  does  not  prevent  a  defendant  from  using  his 
claim  as  a  setoff.  Among  other  decisions  are  Berry  v.  Brett,  6 
Bosw.  627;  Scott  v.  Armstrong,  146  U.  S.  499;  Piatt  v.  Bentley, 
11  Am.  Law  Eeg.,  N.  S.,  171;  In  re  Assignment  of  Hatch,  155 
N.  Y.  401;  Northam.pton  Bank  v.  Balliet,  8  Watts  &  S.  311, 
43  Am.  Dee.  297;  Aldrich  »»  y.  Campbell,  4  Gray,  284;  Smith 
V.  Spengler,  83  Mo.  408;  McCagg  v.  Woodman,  28  111.  84; 
Armstrong  v.  Warner,  49  Ohio  St.  376;  Yardley  v.  Clothier,  51 
Fed.  Eep.  506;  Skiles  v.  Houston,  110  Pa.  St.  254.    See,  also. 
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note  to  Fera  v.  Wickham,  135  N.  Y.  223;  17  L.  R.  Ann.  456. 
Some  of  these  cases  make  a  distinction  between  a  technical  set- 
off in  suits  at  law  and  cross-demands  allowed  by  courts  of  equity^ 
but  as  we  are  now  considering  a  distribution  in  a  court  of 
equity,  all  of  the  cases  can  properly  be  referred  to  here. 

3.  But  it  is  contended  by  the  appellants  that  if  it  be  con- 
ceded that  the  general  rule  is  as  we  stated  about  the  rights  of 
the  receivers,  they  occupy  a  different  position  by  reason  of  our 
statute.  Section  264a  of  article  23  (Act  1896,  c.  349)  pro- 
vides that  when  a  corporation  has  been  determined  or  proven  to 
be  insolvent  and  dissolved  in  accordance  with  section  264,  "all  of 
its  property  and  assets  of  every  description  shall  be  distributed 
to  the  creditors  of  said  corporation  in  the  same  manner  that 
the  property  and  assets  of  an  insolvent  debtor  are  distributed 
under  the  provisions  of  article  47  of  th»  code,  ....  and  the 
date  of  the  filing  of  the  bill  against  such  corporation,  upon 
which  it  may  be  dissolved,  shall  be  taken  and  treated  for  the 
purpose  of  determining  the  validity  of  preferences  and  for  all 
other  purposes,  as  the  date  of  the  filing  of  the  petition  in  in- 
solvency by  or  against  a  natural  person."  In  short,  receivers  of 
corporations  that  are  dissolved  under  that  statute  are  placed 
oil  the  same  basis  as  trustees  in  insolvency  of  natural  persons, 
and  the  date  of  filing  the  bill  is  the  time  fixed  to  determine 
the  status  of  the  parties  affected  by  it.  But  section  11  of  ar- 
ticle 47  of  the  code  provides  that  "the  estates  of  the  insolvent 
shall  be  distributed  under  the  order  of  the  court  according  to 
the  principles  of  equity.**  While  setoff  in  equity  is  generally 
governed  by  the  same  principles  as  at  law,  courts  of  equity 
sometimes  allow  a  setoff  where  for  some  technical  reason  it  could 
not  be  allowed  at  law.  The  insolvency  of  the  party  against 
whom  it  is  claimed  frequently  affords  equitable  ground  for  al- 
lowing it.  A  technical  *^  setoff  is  wholly  of  statutory  origin, 
but  courts  of  equity  exercise  an  original  jurisdiction  over  the 
subject  and  will,  when  reason  and  justice  require  it,  enforce 
a  counterclaim,  though  not  within  the  letter  of  the  statute. 
Smith  V.  Donnell,  9  Gill,  84,  and  Manning  v.  Thruston,  59  Md. 
218,  are  instances  of  such  equitable  relief.  It  would  sometimes 
work  great  injustice  to  customers  of  banks  if  they  should  be 
required  to  pay  in  full  their  indebtedness  to  the  bank  and  only 
receive  a  dividend  on  their  deposits.  A  customer  might  from 
time  to  time  make  deposits  in  bank  with  a  view  to  meet  his 
note  held  by  it,  and  it  would  manifestly  be  a  great  hardship 
if,  under  those  circumstances,  he  could  not  apply  his  deposit 
toward  the  payment  of  the  note  because  the  bank  had  failed 
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and  a  receiver  had  been  appointed.  A  court  of  equity  would 
certainly  not  permit  such  unjust  results  in  the  distribution  of 
funds  before  it  if  such  facts  were  proven,  and  although  in  this 
case  there  is  no  evidence  that  the  deposit  was  made  with  special 
reference  to  the  maturity  of  the  note,  yet  as  it  became  due  a 
few  days  after  the  receiver  was  appointed,  it  might  well  be  in- 
ferred that  the  appellee  had  that  fact  in  view  in  making  the 
deposits.  If  the  bank  had  not  failed  it  could  have  applied  the 
deposit  of  the  appellee  toward  the  payment  of  the  note:  3  Ency. 
of  Law,  2d  ed.,  828,  835;  Miller  v.  Farmers'  etc.  Bank,  30  Md. 
392;  and  it  would  be  unreasonable  to  permit  a  receiver  of 
an  insolvent  bank  to  collect  the  note  in  full  without  allowing 
the  setoff,  particularly  as  the  bank  had  a  lien  on  the  deposits. 
"The  bank  holds  a  lien  upon  the  deposits  in  its  hands  to  secure 
the  repayment  of  the  depositor's  indebtedness,  and  may  enforce 
that  lien  as  the  debts  mature,  by  applying  the  debtor's  de- 
posits upon  them,  thus  setting  the  two  off  against  each  other": 
3  Ency.  of  Law,  835;  Miller  v.  Farmers'  etc.  Bank,  30  Md.  392. 
If  the  appellee  was  not  financially  responsible,  and  had  at- 
tempted to  assign  its  claim  for  deposits  against  the  bank  to 
a  third  person,  could  there  have  been  any  question  about  the 
right  of  the  receiver  to  insist  upon  the  application  of  the  de- 
posit to  the  payment  of  the  note?  ®^  Clearly  not,  as  the  as- 
signee of  the  claim  would  have  taken  it  subject  to  equities  ex- 
isting between  the  appellee  and  the  bank,  and  a  court  of  equity 
would  have  protected  the  bank  or  its  representatives,  the  re- 
ceivers: Marshall  v.  Cooper,  43  Md.  46.  It  would  seem  clear, 
then,  that  at  least  in  equity  the  deposit  should  be  allowed  as 
a  counterclaim  or  setoff. 

But  even  at  law  it  should  be  allowed  against  the  receivers. 
It  is  true  that  a  trustee  appointed  under  our  insolvent  laws 
does  not  occupy  precisely  the  same  position  that  an  ordinary 
trustee  under  a  conventional  deed  of  trust  does,  as  he  has  greater 
powers  and  represents  the  creditors.  He  can,  for  example, 
have  a  deed  made  by  the  insolvent  in  fraud  of  his  creditors  set 
aside,  which  an  assignee  under  a  voluntary  deed  of  trust  can- 
not do,  because  the  latter  can  only  do  what  his  assignor  could. 
But  the  insolvent  law  does  not  vest  him  with  such  powers  as 
would  enable  him  to  collect  more  than  is  actually  due  the  in- 
solvent, and  there  was  only  actually  due  the  balance  between 
the  two  accounts.  "All  the  property  of  every  description, 
rights,  and  claims  of  the  insolvent"  vest  in  the  trustee,  and  if 
the  insolvent  has  disposed  of  any  of  his  property  in  violation* 
of  the  insolvent  law  it  is  void  and  the  trustee  can  recover  it.    It 
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could  not  be  successfully  contended  that  the  creditors  of  an  in- 
solvent could  deprive  one  who  owes  the  insolvent  of  the  right 
of  setoff,  and  how  can  the  trustee  who  represents  them  do  so? 
Nor  can  he  avoid  the  right  of  setoff  on  the  theory  that  he  oc- 
cupies the  position  of  a  bona  fide  purchaser  for  value.  Haxtun 
V.  Bishop,  3  Wend.  13,  referred  to  by  the  appellants,  tends  to 
sustain  that  position,  but  that  case  has  not  met  with  approval: 
See  17  L.  B.  Ann.  458,  note.  In  Dowler  v.  Cushwa,  27  Md. 
354,  this  court  quoted  with  approval  from  Eeceivers  v.  Pater- 
son  Gas  Light  Co.,  23  N.  J.  L.  291,  that  "the  rule  pervades 
both  bankrupt  and  insolvent  laws  founded  on  general  princi- 
ples of  equity  that  all  cross-demands,  whether  connected  or  in- 
dependent, provided  they  be  mutual,  as  between  the  bankrupt 
***  or  the  insolvent  and  the  creditor,  shall  be  set  off,  and  the 
balance  only  shall  be  deemed  the  indebtedness  on  one  side  or 
the  other.  The  assignees  take  a  bankrupt's  property  in  the 
same  condition,  and  subject  to  the  same  burdens  as  the  bank- 
rupt himself  held  it,  on  the  principle  that  they  are  not  purchas- 
ers for  a  valuable  consideration,  but  as  voluntary  assignees  and 
personal  representatives,  and  are  therefore  distinguished  from 
particular  assignees." 

Although  fully  recognizing  the  distinction  between  the  trustee 
of  an  insolvent  and  one  appointed  by  the  debtor  in  a  deed  of 
trust,  as  made  by  this  court  in  previous  cases,  we  cannot  adopt 
the  view  urged  upon  us  that  the  former  is  to  be  regarded  as  a 
bona  fide  purchaser  for  value  of  the  assets  that  come  into  his 
hands,  and  thereby  permit  him  to  deprive  a  debtor  of  such  a 
right  as  that  to  set  off  a  debt  due  by  the  insolvent  prior  to  the 
institution  of  the  insolvent  proceedings,  and  we  find  nothing  in 
our  statute  or  in  the  authorities  we  feel  called  upon  to  follow 
to  cause  us  to  reach  a  conclusion  that,  in  our  opinion,  would 
work  such  manifest  injustice.  It  is  not  claimed  that  a  receiver 
appointed  under  the  statute  referred  to  can  occupy  any  better 
position  than  an  insolvent  trustee,  and  for  the  reasons  we  have 
given  we  will  affirm  the  order  of  the  court  appealed  from. 

Order  affirmed,  the  costs  to  be  paid  out  of  the  insolvent  es- 
tate. 


SETOFF  OF  DEPOSIT  AGAINST  INSOLVENT  BANK.— If  8 
bank  becomes  insolvent,  and  a  receiver  is  appointed,  or  its  assets 
are  placed  in  the  hands  of  commissioners  for  liquidation,  the  de- 
positor may  set  off  his  deposit  against  his  notes  or  other  indebted- 
ness to  the  bank.  The  maturity  of  the  Indebtedness  due  to  the 
bank  is  not  material:  See  note  to  St.  Paul  etc.  Trust  Co.  v.  Leck» 
47  Am.  St.  Rep.  585,  discussing  setoff  after  insolvency. 
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BEELEK  V.  CLARKE. 

[90  Maryland,  221.] 

LIMITATIONS  OF  ACTIONS-ACKNOWLEDGMENT  OP 
DEBT  AND  PROMISE  TO  PAY— WHEN  SUFFICIENT.— Not  only 
a  promise  to  pay  but  the  acknowledgment  of  a  present  subsisting 
debt  may  be  implied  from  the  language  used.  Hence,  if  an  obliga- 
tion barred  by  the  statute  of  limitations  is  presented,  accompanied 
by  a  demand  for  payment,  to  the  maker,  who  says,  "I  cannot  pay 
it  now,  as  I  have  two  members  of  my  family  now  to  support," 
there  is  an  implied  admission  of  a  present  subsisting  debt  and 
an  implied  promise  to  pay,  removing  the  bar  of  the  statute. 

W.  Irvine  Cross,  for  the  appellant. 

Joseph  C.  Mullin  and  Michael  A.  Mullin,  for  the  appellee. 

2'^  PEABCE,  J.  The  cause  of  action  in  this  case  is  a  prom- 
issory note  for  three  hundred  dollars,  made  by  the  appellant 
to  the  appellee  April  26,  1877,  and  payable  sixty  days  after 
date,  suit  having  been  instituted  September  3,  1898.  The  pleas 
were  the  general  issue  and  the  statute  of  limitations.  The  case 
was  tried  before  the  court  without  the  intervention  of  a  jury, 
and  judgment  was  rendered  for  plaintiff  for  the  amount  of  the 
note  with  interest.  At  the  trial  the  appellee  offered  the  note 
in  evidence,  which  he  testified  was  in  the  handwriting  of  the 
appellant,  and  was  given  to  secure  a  loan  of  three  hundred  dol- 
lars, then  made,  no  part  of  which  had  ever  been  paid,  though 
he  had  demanded  payment  on  three  different  occasions  at  times 
and  places  which  he  named,  the  last  time  being  the  day  before 
the  presidential  election  in  1896,  on  pier  9  of  the  B.  &  0.  R. 
Co.,  in  Baltimore;  that  on  the  first  two  occasions  the  appellant 
simply  said  he  was  not  able  to  pay  it;  that  on  the  last  occasion 
the  appellee  drew  out  the  note,  showed  it  to  the  appellant,  and 
told  him  he  wanted  him  to  pay  the  face  value  of  the  note,  and 
that  appellant  replied,  "I  cannot  do  that  now,  as  I  have  two 
members  of  my  family  now  to  support."  Daniel  Meyler  testi- 
fied that  he  was  present  on  the  last  occasion  mentioned;  that 
he  had  seen  that  note  before  in  appellee's  possession;  that  he 
saw  it  presented  at  that  occasion;  heard  appellee  ask  appellant 
to  pay  him  the  money  he  owed  him,  and  that  he  replied  he 
was  not  in  a  position  to  pay  him  then.  The  appellant  testi- 
fied that  he  had  no  recollection  of  giving  the  note,  but  that 
both  the  body  and  signature  appeared  to  be  in  his  handwriting; 
that  to  the  best  of  his  knowledge  he  never  borrowed  any  money 
from  the  appellee,  and  never  owed  him  any,  and  that  he  had 
never  seen  the  note  until  it  was  presented  to  him  by  Mullin, 
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^''^  as  attorney  for  the  appellee,  and  that  the  appellee  never 
made  any  demand  upon  him  for  money  due;  but  on  two  oc- 
<casions,  about  four  and  two  years  before  that  time,  had  asked 
liim  for  a  loan  of  five  hundred  dollars,  which  he  did  not  make. 
He  was  not  asked  whether  he  said  he  could  not  pay  the  note 
"then  because  he  had  two  members  of  his  family  to  support,  and 
his  testimony  embraced  no  denial  of  the  use  of  that  language. 
The  appellee  denied  that  he  ever  asked  appellant  for  a  loan, 
and  Meyler  testified  that  no  loan  was  asked  for  on  the  occasion 
iv^hen  he  was  present. 

Upon  this  testimony  the  appellee  offered  the  following 
prayer:  "If  from  the  evidence  in  the  cause  the  court  finds  that 
the  defendant  for  valuable  consideration  executed  and  passed 
to  the  plaintiff  the  promissory  note  sued  on  in  this  cause,  and 
has  not  paid  the  same,  and  although  from  the  evidence  the 
<court  should  find  that  said  cause  of  action  accrued  more  than 
i;hree  years  before  the  bringing  of  this  suit,  yet  if  from  the 
evidence  the  court  further  find  that  within  three  years  before 
the  suit  the  plaintiff  demanded  of  the  defendant  payment  of 
Ihe  promissory  note  sued  on,  and  exhibited  at  the  same  time 
"to  the  defendant  the  said  promissory  note,  and  the  defendant, 
without  denying  or  disputing  the  authenticity  of  said  note,  or 
liis  legal  obligation  to  pay  the  same,  said  only,  1  cannot  do 
it  now;  I  have  two  members  of  my  family  to  support,'  then 
^here  is  sufficient  evidence  in  the  cause  to  relieve  the  said  cause 
of  action  from  the  bar  of  the  statute  of  limitation  pleaded  by 
the  defendant.'* 

And  the  appellant  offered  two  prayers,  the  substance  of  the 
^rst  being  that  there  was  no  evidence  legally  sufficient  to  show 
an  acknowledgment  within  three  years  before  the  suit,  either 
of  the  note  sued  on  or  of  any  existing  indebtedness  whatever  at 
-the  time  of  the  acknowledgment  claimed;  and  the  second,  that 
there  was  no  evidence  legally  sufficient  to  remove  the  bar  of 
the  statute  of  limitations.  The  court  granted  the  plaintiff's 
prayer,  and  refused  the  two  prayers  of  the  defendant,  to  which 
:ruling  the  defendant  excepted,  and  has  brought  this  appeal. 

^^''  Appellant's  counsel  has  addressed  to  the  court  a  most 
ingenious  and  interesting  argument,  one  which  might  have 
much  weight  if  we  had  to  determine  here  for  the  first  time 
what  is  a  sufficient  acknowledgment  to  take  a  case  out  of  the 
act  of  limitations,  but  as  was  said  by  Chief  Justice  Le  Grand, 
in  Quynn  v.  Carroll,  10  Md.  208:  "The  statute  of  limitations 
has  ever  been  a  fruitful  source  of  doubt  and  discussion,  and 
the  decisions  in  regard  to  it,  both  in  this  country  and  in  Eng- 
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land,  various  and  contradictory.  This  being  so,  whenever  it 
is  found  that  the  question  presented  in  the  particular  case,  for 
the  time  under  consideration,  has  been  settled  by  the  adjudica- 
tions of  the  appellate  court  of  this  state,  such  adjudications 
ought  to  be  followed,  whatever  may  have  been  the  decisions 
elsewhere."  And  looking  to  the  decisions  in  this  state,  we  can- 
not doubt  that  the  ruling  of  the  learned  judge  of  the  superior 
court  in  this  case  was  entirely  correct.  It  may,  perhaps,  be  con- 
ceded that  the  principles  announced  in  the  leading  case  of 
Oliver  v.  Gray,  1  Har.  &  G.  204,  are  more  liberal  to  indul- 
gent creditors  than  might  be  deemed  wise  at  this  day  when 
parties  in  interest  are  permitted  to  testify,  and  those  principles 
are  so  often  made  available  to  defeat  the  salutary  policy  of  the 
statute  as  a  statute  of  repose;  but  that  decision  has  been  too 
frequently  and  too  emphatically  affirmed  by  our  predecessors 
and  by  ourselves  to  permit  us  now  to  depart  from  it,  as  we 
must  do,  if  we  should  reverse  this  decision.  In  Shipley  v. 
Shilling,  66  Md.  563,  it  is  said:  "The  principle  is  now  well  set- 
tled, in  this  state  at  least,  that  where  a  debt  is  admitted  to  be 
due,  the  law  raises  by  implication  a  promise  to  pay  it;  and  it 
is,  therefore,  immaterial  whether  the  promise  be  made  in  ex- 
press terms  or  be  deduced  from  an  acknowledgment  as  a  legal 
implication,  as  in  either  case  the  effect  is  the  removal  of  the 
bar  of  the  statute  and  the  restoration  of  the  remedy  on  the 
original  demand."  In  Keplinger  v.  Griffith,  2  Gill  &  J.  301, 
it  was  held  that  the  language  used  by  the  defendant  "was  a 
clearly  implied  admission  that  the  debt  remained  due  and  un- 
paid, and  the  excuse  ^***  alleged  for  not  paying  it  furnished  no 
real  o1)jection  to  the  payment  of  it,  if  true,"  It  is,  therefore, 
clear  in  this  state  that  not  only  the  promise  to  pay,  but  the 
acknowledgment  of  a  present  subsisting  debt,  may  be  implied 
from  the  language  used.  Here  the  appellant  is  confronted  with 
an  obligation  which  he  admits  not  only  to  have  been  signed 
but  to  have  been  written  by  himself,  and  when  the  obligation 
is  presented,  accompanied  by  demand  for  payment,  he  says,  "I 
cannot  pay  it  now,  as  I  have  two  members  of  my  family  now 
to  support."  Upon  the  authority  of  Keplinger  v.  Griffith,  2 
Gill  &  J.  301,  this  constitutes  an  implied  admission  of  a  pres- 
ent subsisting  debt,  and  being  unaccompanied  by  any  qualifica- 
tion which,  if  true,  would  exempt  him  from  any  moral  obli- 
gation to  pay,  it  raises  an  implied  promise  to  pay,  and  removes 
the  bar  of  the  statute.  This  case,  however,  is  stronger  than 
Keplinger  v.  Griffith,  2  Gill  &  J.  301,  because  the  use  of  the 
word  "now"  twice  occurring  suggests  the  purpose  of  future 
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payment  when  the  disabilities  now  existing  may  be  removed. 
At  the  last  term  of  this  court  in  the  case  of  Babylon  v.  Duttera, 
89  Md.  444,  we  applied  this  rule  without  relaxation,  holding 
that  a  declaration  of  a  defendant  that  if  he  had  known  certain 
notes  would  have  been  assigned  he  would  have  paid  them  off 
was  sufficient  to  remove  the  bar  of  the  statute. 
Judgment  affirmed,  with  costs  above  and  below. 


LIMITATIONS  OF  ACTION&-AGKNOWLEDGMDNT— PROM- 
ISE TO  PAY.— An  acknowledgment  sufficient  to  remove  the  bar  of 
the  statute  of  limitations  must  contain  a  clear  and  unequivocal  ac- 
knowledgment of  the  debt,  and  an  express  or  implied  promise  to 
pay  it:  Ward  v.  Jack,  172  Pa.  St.  416,  51  Am.  St.  Rep.  744.  A  new 
promise  is  implied  from  a  general  unqualified  acknowledgment  of 
a  debt:  Gusty  v.  Donlan,  159  Mass.  245,  38  Am.  St.  Rep.  419;  and 
see  McCormick  t.  Brown,  36  Gal.  180,  95  Am.  Dec.  170. 


BROWN  V.  EDISON  ELEOTEIC  ILLUMINATING   CO. 

[90  Maryland,  400.] 

ELEGTRIC  LIGHT  COMPANIES— INSULATION  OP 
WIRES— NEGLIGENGE.— It  Is  the  duty  of  an  illuminating  com- 
pany, using  electric  light  wires  charged  with  a  high-tension  current, 
to  see  that  its  wires,  when  strung  where  persons  are  liable  to  come 
in  contact  with  them,  are  properly  placed  with  reference  to  the 
safety  of  such  persons  and  are  properly  insulated.  Hence,  if  it 
runs  such  a  wire  into  a  store,  but  leaves  it  defectively  insulated  at 
points  less  than  one  foot  from  the  front  of  the  building,  and  a  boy 
is  injured  by  coming  in  contact  therewith  while  cleaning  the  roof 
over  a  projecting  window,  there  is  strong  prima  facie  evidence  of 
negligence  on  the  part  of  the  company,  which  should  be  submitted 
to  the  jury. 

William  Colton  and  H.  Tebbs,  for  the  appellant. 

John  P.  Poe,  C.  Hopewell  Warner,  and  Edgar  Allan  Poe, 
for  the  appellee. 

*»4  SCHMUCKER,  J.  The  action  in  this  case  was  brought 
against  the  appellee  for  damages  sustained  by  the  equitable  ap- 
pellant from  coming  in  contact  with  an  electric  light  wire 
charged  with  a  high-tension  current.  The  evidence  introduced 
by  the  plaintiff  tended  to  prove  the  following  state  of  facts:  The 
equitable  appellant,  who,  at  the  time  of  receiving  the  injury 
complained  of,  was  a  boy  eleven  years  old,  was  employed  by  one 
Burt,  the  proprietor  of  a  store  at  No.  314  W.  Pratt  street,  Balti- 
more, to  clean  up  the  store  and  discharge  other  minor  duties. 
There  was  a  roof  covering  the  front  window  to  the  store  about 
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two  feet  six  inches  wide,  which  extended  across  the  entire  front 
of  the  building  just  below  the  second-story  window.  An  open 
rainspout  or  gutter  ran  along  the  front  edge  of  this  roof  and 
discharged  its  contents  by  a  downspout  attached  to  the  front 
of  the  building. 

The  electric  light  current  was  introduced  to  the  store  by 
two  primary  -wires  extending  from  a  pole,  standing  some  "**'* 
seventy-five  feet  easterly  from  the  building,  to  glass  insulators 
which  were  attached  by  iron  brackets  about  six  inches  long  to 
the  easternmost  end  of  the  small  roof  of  which  we  have  spoken. 
From  the  insulators  the  wires  passed  into  a  fuse-box  and  then 
into  a  converter,  from  which  the  current  was  carried  by  sec- 
ondary wires  into  the  store.  The  primary  wires  from  the  pole 
to  the  converter  were  charged  with  a  current  of  one  thousand 
volts,  which  is  highly  dangerous,  if  not  fatal,  to  the  life  of 
anyone  coming  in  contact  with  the  naked  wire;  but  the  second- 
ary wires  extending  from  the  converter  into  the  store  were  only 
charged  with  the  comparatively  harmless  current  of  fifty  volts. 
The  primary  wire  from  the  pole  to  the  insulator  nearest  the 
house,  and  not  more  than  six  inches  from  it,  was  jointed  just 
beyond  the  insulator,  and  at  the  time  of  the  accident  the  point 
of  the  jointed  wire  was  left  sticking  up  and  entirely  uncovered. 
The  same  wire  was  exposed  naked  by  reason  of  defective  insula- 
tion at  two  other  places  about  two  or  three  inches  beyond  the 
insulator. 

On  June  5,  1897,  the  equitable  appellant,  by  direction  of  his 
employer,  went  upon  the  roof  which  covered  the  store  window 
for  the  purpose  of  cleaning  it  and  the  rainspout  attached  to 
it.  He  was  seen,  by  a  passer-by,  on  his  knees  upon  the  roof 
apparently  cleaning  the  gutter,  and  shortly  afterward  he  waa 
found  lying  insensible  upon  the  roof  with  liis  head  in  contact 
with  the  exposed  joint  in  the  primary  electric  light  wire  nearest 
to  the  house.  The  flesh  of  his  head  was  burning  at  the  point 
of  contact  with  the  wire  when  he  was  found,  and  he  was  other-  . 
wise  injured  by  the  electric  current  which  passed  into  his  body 
from  the  wire.  No  one  witnessed  the  accident,  but  the  appel- 
lant himself  testified  that  he  was  stooping  over  the  edge  of  the 
roof  at  its  eastern  end,  resting  on  his  left  hand  while  endeavor- 
ing with  his  right  hand  to  remove  a  ball  which  had  lodged  in 
the  downspout,  when  his  left  hand  slipped  and  he  immediately 
became  unconscious. 

There  was  also  evidence  tending  to  show  that  the  primary  *^* 
wire,  which  was  constantly  charged  with  the  deadly  current^ 
was  not  covered  with  the  most  approved  and  effective  insulat- 
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ing  material  even  where  it  ran  in  close  proximity  to  the  front 
of  the  house. 

At  the  conclusion  of  the  plaintiff's  testimony  the  court,  upon 
application  of  the  defendant,  took  the  case  away  from  the  jury 
on  the  ground  that  there  was  no  legally  sufficient  evidence  to 
entitle  the  plaintiff  to  recover. 

The  appellee  was  engaged  in  supplying  electric  light  to 
streets  and  houses  by  means  of  a  current  of  so  high  voltage 
that  the  business  in  which  it  was  thus  engaged  was  in  the  high- 
est degree  dangerous  to  all  persons  liable  to  come  into  con- 
tact with  the  wires  which  carried  the  current.  These  wires 
were  strung  on  poles  erected  in  the  streets  of  a  large  city  which 
were  likely  to  be  at  all  times  occupied,  and  at  many  times 
crowded  with  persons  lawfully  passing  through  them.  The 
same  dangerous  current  was,  in  the  course  of  the  business,  con- 
ducted by  wires  strung  from  the  poles  standing  along  the  curb- 
stone, across  the  sidewalk  to  the  houses  to  be  lighted  by  it. 
Outside  of  any  contractual  relation  between  the  parties  to  this 
suit  the  very  nature  of  the  business  thus  conducted  by  the  ap- 
pellee imposed  upon  it  a  legal  duty  toward  every  person  who, 
in  the  exercise  of  a  lawful  occupation  in  a  place  where  he  had 
a  legal  right  to  be,  was  liable  to  come  in  contact  with  the  wires 
charged  with  this  invisible  but  deadly  power.  This  duty  has 
been  recognized  and  enforced  by  the  court  in  many  cases  in 
this  state  and  elsewhere.  ' 

As  applied  to  the  management  by  the  appellee  of  its  wires 
charged  with  the  high-tension  current,  this  legal  duty  would 
require  it  to  see  that  its  wires,  when  strung  where  persons  were 
liable  to  come  in  contact  with  them,  were  properly  placed  with 
reference  to  the  safety  of  such  persons  and  were  properly  in- 
sulated: Western  Union  Tel.  Co.  v.  State,  83  Md.  311,  51  Am. 
St.  Rep.  4G4;  Ennis  v.  Gray,  87  Hun,  356;  Griffin  v.  United 
Electric  Light  Co.,  164  Mass.  492,  49  Am.  St.  Eep.  477;  Mackay 
v.  New  York  etc.  R.  R.  Co.,  35  N.  Y.  75;  Overall  v.  Louisville 
Elec.  Light  Co.  (Ky.,  Oct.  18,  1898),  47  S.  W.  Rep.  '^  442; 
Perham  v.  Portland  Gen.  Elec.  Co.,  33  Or.  451,  72  Am.  St.  Rep. 
730;  Reagan  v.  Boston  Elec.  Light  Co.,  167  Mass.  406. 

In  the  present  ease  the  wire  charged  with  the  deadly  cur- 
rent was  carried  by  the  system  of  construction  adopted  by  the 
appellee  to  within  six  inches  of  the  front  of  the  house  to  be 
lighted,  and  was  then  attached  to  an  insulator  quite  near  the 
bottom  of  the  easternmost  second-story  window,  and  but  a  few 
inches  from  the  end  of  the  roof  on  which  the  appellant  was  in- 
jured.   In  view  of  the  number  of  lawful  purposes,  such  aa 
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painting,  repairing,  and  cleaning,  for  which  persons  might  be 
required  to  labor  upon  the  roof  in  question  or  upon  the  front 
of  the  house  or  of  the  adjoining  house,  the  propriety  of  bring- 
ing the  high-tension  wire  so  near  to  the  house  may  well  be 
questioned.  The  evidence  indicated  that  the  converter  which 
reduced  the  strength  of  the  current  and  robbed  it  of  its  fatal 
character  might  have  been  placed  upon  the  pole  and  a  low- 
tension  and  harmless  cm-rent  have  been  carried  from  the  pole 
to  the  house. 

If  the  witnesses  are  to  be  believed,  the  insulation  of  the  high- 
tension  wire  at  the  time  of  the  accident  was  defective  at  several 
places  within  less  than  one  foot  from  the  front  of  the  house. 
Tbe  evidence  is  that  the  exposed  point  on  which  the  appellant 
was  injured  was  not  over  seven  inches  from  the  roof  on  which 
he  was  working.  In  Western  Union  Tel.  Co.  v.  State,  83  Md. 
311,  51  Am.  St.  Eep.  464,  where  the  defective  insulation  of  an 
electric  supply  wire  permitted  an  unused  telephone  wire,  which 
fell  across  it  and  reached  the  pavement,  to  become  so  heavily 
charged  with  electricity  that  it  killed  a  child  on  the  street  who 
came  in  contact  with  it,  we  held  that  it  was  the  plain  duty  of  the 
company  not  only  to  properly  erect  their  plants,  but  to  main- 
tain them  in  such  condition  as  not  to  endanger  the  public.  We 
also  held  in  that  case  that  if  the  property  of  the  defendant  was 
not  in  proper  condition,  and  by  reason  thereof  the  plaintiff 
was  injured,  those  facts  alone,  'in  the  absence  of  other  evidence 
to  show  that  the  defect  originated  without  the  fault  of  the 
company,  afford  prima  facie  presumption  of  negligence.  The 
doctrine  there  announced  applies  with  equal  force  to  the  present 
case. 

408  There  were  no  eyewitnesses  to  the  occurrence  of  the  ac- 
cident, and  the  appellee  strongly  contended  that  the  evidence 
failed  to  show  that  either  the  condition  or  the  arrangement  of 
the  wires  was  the  cause  of  the  injury  to  the  appellant,  and  re- 
lied in  that  connection  on  Baltimore  etc.  E,  R,  iCo.  v.  Abbott, 
75  Md.  158,  32  Am.  St.  Rep.  372,  Baltimore  etc.  R.  R.  Co.  v. 
State,  71  Md.  599,  and  Cumberland  etc,  R.  R,  Co.  v.  State,  73 
Md.  75,  25  Am.  St.  Rep.  571.  An  examination  of  those  cases 
shows  that  there  is  a  plain  distinction  between  them  and  the 
one  now  under  consideration,  in  this,  that  no  one  of  those  cases 
presented  such  a  prima  facie  presumption  of  negligence  against 
the  defendant  as  the  present  one  does.  In  Baltimore  etc.  R. 
R.  Co.  V.  Abbott,  75  Md.  158,  32  Am.  St.  Rep.  372,  there  was 
no  evidence  at  all  of  negligence  on  the  part  of  the  defendant. 
In  each  of  the  other  cases  the  person  killed  was  a  trespasser 
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on  the  track  of  the  railway  by  whose  train  he  was  struck.  In 
Cumberland  etc.  R.  R.  Co.  v.  State,  73  Md.  75,  25  Am.  St.  Eep. 
571,  there  was  also  some  evidence  indicating  that  the  boy  who 
was  killed  had  attempted  to  board  the  cars  while  they  were  in 
motion  and  the  condition  of  the  body  when  found  gave  color 
to  that  view  of  the  case;  and  in  Baltimore  etc.  R.  R.  Co.  v. 
State,  71  Md.  599,  there  was  evidence  tending  to  show  that 
the  boy  who  was  killed  stumbled  and  fell  against  the  pilot  of 
the  engine  while  running  between  the  north  and  south  tracks 
of  the  railroad.  In  the  case  at  bar,  the  boy  was  engaged  in 
a  lawful  occupation  at  a  place  where  he  was  entitled  to  be  when 
he  was  injured,  and  there  is  no  evidence  showing  a  want  of 
care  on  his  part.  If  his  own  evidence  is  to  be  believed,  the  in- 
jurj'  would  not  have  occurred  if  the  wires  of  the  appellee  had 
been  properly  insulated  or  if  the  high-tension  current  had  not 
been  brought  so  near  to  the  house. 

We  think  the  case  presented  such  strong  prima  facie  evidence 
of  negligence  on  the  part  of  the  appellee  that  it  should  not  have 
been  taken  from  the  jury. 

Judgment  reversed  and  cause  remanded. 


ELEC5TRIC  LIGHT  COMPANIES— INSULATION  OF  WIRES- 
DUTY— NEGIilGENCE. — If  electric  companies  fail  to  properly  in- 
sulate their  Wires,  and  one  lawfully  on  a  roof,  engaged  in  worlc 
requiring  him  to  risk  coming  in  contact  with  the  wires,  is  injured, 
he  is  entitled  to  damages,  and  no"  presumption  of  contributory  neg- 
ligence will  be  indulged.  It  is  the  duty  of  such  companies  to  keep 
their  wires  properly  insulated:  Clements  v.  Louisiana  Electric  Light 
Co.,  44  La.  Ann.  692,  32  Am.  St.  Rep.  348;  Griffin  v.  United  Electric 
Light  Co.,  164  Mass.  492,  49  Am.  St.  Bep.  477.  Compare  Hector  v. 
Boston  Electric  Light  Co.,  174  Mass.  212,  75  Am.  St  Rep.  300»  It  is 
the  duty  of  such  companies  to  exercise  the  utmost  care  to  prevent 
injury  to  persons  coming  in  contact  with  their  wires,  and  whether 
this  duty  has  been  performed  in  a  given  case  is  ordinarily  for  the 
jury:  Perham  v.  Portland  Electric  Co.,  33  Or.  451,  72  Am.  St  Eep. 
730. 


SUMMERS  V.  BEELER. 
[90  Maryland,  474.] 
RESTRICTIVE  COVENANTS— ENFORCEMENT  OF.— The 
Tight  of  grantees  from  a  common  grantor  to  enforce,  inter  sese, 
covenants  entered  into  by  each  with  such  grantor  is  confined  to 
cases  where  there  is  proof  of  a  general  plan  or  scheme  for  the  im- 
provement of  property,  and  its  consequent  benefit,  and  there  is  evi- 
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dence  of  the  covenant  In  question  having  been  enterad  into  for  the 
benefit  of  other  lands  conveyed  by  the  same  grantor.  Such  cove- 
nants cannot  be  enforced  by  a  plaintiff  against  a  defendant,  between 
whom  there  is  no  privity,  either  of  contract  or  estate. 

RESTRICTIVE  COVENANTS  AS  TO  BUILDING  LINE— 
ENF0RCEMI':NT  of,  by  purchasers  INTER  SESE.— If  some 
'  lots  of  a  platted  tract  of  laud  in  a  city  are  conveyed  by  the  owner 
without  any  restriction  as  to  a  building  line,  while  others  conveyed 
by  the  same  grantor  do  have  such  a  restriction  the  grantees  of  the 
latter  lots  cannot  enforce  such  restriction  inter  sese,  without  show- 
ing that  it  was  part  of  a  general  scheme  for  the  benefit  of  all  the 
purchasers. 

RESTRICTIVE  COVENANTS  AS  TO  BUILDING  LINE- 
ENFORCEMENT  OF,  BY  PURCHASERS  INTER  SESB— BAY- 
WINDOW— INJUNCTION.— If,  after  certain  lots  of  a  platted  tract 
of  land  in  a  city  are  conveyed  by  the  owner,  some  with  restrictions 
to  be  observed  as  to  a  building  line,  and  others  with  no  such  re- 
sti-ictions,  one  lot  is  conveyed  with  such  a  restriction,  but  with  no 
servitude  imposed  by  the  deed  on  an  adjacent  lot,  facing  the  same 
street,  retained  by  the  grantor,  and  such  adjacent  lot  is  afterward 
sold  by  the  same  grantor,  with  a  lilie  restriction,  the  grantee  of  the 
former  lot  cannot  restrain  the  grantee  of  the  latter  lot  from  build- 
ing a  bay-window  beyond  the  building  line,  where  there  was  noth- 
ing in  the  recorded  map,  or  in  the  description  of  the  lots  accompany- 
ing it,  showing  any  restriction,  and  where  such  restrictions  in  the 
deeds  to  prior  purchasers  were  treated  by  them,  both  by  their  own 
violations  thereof  and  their  failure  to  resist  violations  by  other  pur- 
chasers, as  not  made  for  the  common  benefit  of  all  the  purchasers. 

Bill  by  Summers  and  wife  against  Beeler  and  wife.  The  ve- 
striction  referred  to  in  the  deed  to  Summers  and  in  the  deed 
to  Beeler  sufficiently  appears  from  the  opinion. 

A.  A.  Doub,  Daniel  W.  Doub,  and  Frank  B.  Bomberger,  for 
the  appellants. 

A.  C.  Strite,  for  the  appellees. 

470  PEARCE,  J.  This  is  a  bill  in  equity  filed  by  the  appel- 
lants to  restrain  the  appellees  from  erecting  upon  their  own 
premises,  adjoining  those  of  the  appellants,  a  bay-window,  in 
violation,  as  the  appellants  claim,  of  restrictions  contained  in 
conveyances  for  their  respective  premises  from  a  common  ven- 
dor, to  whom  their  titles  are  traced  through  mesne  conveyances. 
A  preliminary  injunction  was  granted,  and  was  dissolved  upon 
hearing,  and  thereupon  this  appeal  was  taken. 

Eev.  C.  L.  Keedy,  being  the  owner  of  a  tract  of  land  in  Hag- 
erstown,  on  the  east  side  of  Mulberry  street,  laid  out  the  tract  in- 
to twenty-eight  lots,  fourteen  of  which  fronted  on  Mulberry 
street,  and  fourteen  extended  back  eastward,  fronting  on  King 
street,  as  shown  in  the  accompanying  plat,  which  was  recorded 
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among  the  land  records  of  Washington  *''^  county,  but  without 
anything  thereon,  or  in  the  description  of  the  lots  which  ac- 
companied the  plat,  to  indicate  any  restrictions  upon  the  use 
of  the  lots  or  any  of  them.  In  the  subsequent  sale  and  convey- 
ance of  these  lots  fronting  on  Mulberry  street,  certain  restric- 
tions as  to  the  building  line  to  be  observed  were  inserted  in 
some  of  the  deeds,  while  in  others  there  were  no  restrictions 
whatever.  Lots  1,  2,  14,  3,  and  5  were  the  first  sold,  and  in 
the  order  named,  without  any  restriction  as  to  their  use.  These 
conveyances  were  all  made  between  June  38,  1888,  and  Novem- 
ber 23,  1888. 

Lot  5  was  conveyed  to  C.  P.  Mason  and  W.  M.  Keedy,  and 
the  first  house  built  upon  any  of  the  lots  was  erected  here  in  the 
spring  of  1889,  standing  back  eight  feet  from  the  east  line  of 
Mulberry  street.  On  No.  1  a  church  has  been  built  with  a. 
covered  vestibule,  extending  beyond  the  eight-foot  line.  On 
No.  3  three  dwellings  have  been  built,  each  with  a  two-story^ 
bay-window,  extending  beyond  the  eight-foot  line.  On  lots  7, 
10,  and  14,  houses  have  been  built,  each  with  a  one-story  front 
porch  extending  beyond  the  line.  On  lot  8  a  house  was  erected 
in  1889,  the  front  wall  of  which  is  on  the  eight-foot  line,  with 
an  inclosed  porch,  making  it  a  one-story  bay-window,  extending 
beyond  the  line.  All  the  other  houses  on  the  Mulberry  street 
lots  have  steps  extending  beyond  the  eight-foot  line.  All  these 
lots,  except  1,  3,  14,  3,  and  5  were  sold  and  conveyed  with  sub- 
stantially the  same  restriction  as  to  building,  that  is,  "that  no- 
building  or  other  improvement  shall  be  located,  built  or  con- 
structed upon  said  lot  closer  to  the  west  marginal  line  thereof' 
than  a  line  running  parallel  thereto  and  bounding  the  west 
wall  of  the  house  owned  by  C.  P.  Mason  and  William  M.  Keedy 
upon  lot  No.  5." 

No.  11  is  owned  by  Mrs.  Summers,  one  of  the  appellants,  and 
No,  10  by  Mrs.  Beeler,  one  of  the  appellees,  who  is  now  build- 
ing a  house  thereon  with  a  bay-window,  extending  three  feet 
beyond  the  line  of  the  Jifason  and  Keedy  house  on  No.  5,  to 
which  she  is  limited  by  the  original  conveyance  **'^®  of  her  lot 
No,  10,  and  the  appellants  are  seeking  to  restrain  the  erection 
of  this  bay-window.  Lot  11  was  originally  conveyed  to  the 
Danzer  Lumber  Company  by  deed  dated  January  3,  1890,  con- 
taining the  restriction  above  mentioned,  and  the  title  thereto 
has  passed  to  Mrs.  Summers  by  mesne  conveyances,  each  of 
which  refers  to  the  restriction  in  the  original  deed.  Lot  10 
was  originally  conveyed  to  Norman  B.  Scott  by  deed  dated 
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December  16,  1890,  with  the  same  restriction,  and  the  title 
thereto  has  in  like  manner  passed  by  mesne  conveyances  to  Mrs. 
Beeler,  each  conveyance  referring  to  "the  original  restriction. 

In  Halle  v.  Newbold,  69  Md.  270,  this  court,  reviewing  the 
cases  of  Thruston  v.  Minke,  32  Md.  487,  "Whitney  v.  Union  Ey. 
€o.,  11  Gray,  359,  71  Am.  Dec.  715,  and  Clark  v.  Martin,  49 
Pa.  St.  289,  says:  ''These  cases  conclusively  settle  the  law  that  a 
grantor  may  impose  a  restriction  in  the  nature  of  a  servitude  or 
easement  upon  the  land  that  he  sells  or  leases,  for  the  benefit  of 
the  land  that  he  still  retains;  and  if  that  servitude  is  imposed 
upon  the  heirs  and  assigns  of  the  grantee,  and  in  favor  of  the 
heirs  and  assigns  of  the  grantor,  it  may  be  enforced  by  the  as- 
.signee  of  the  grantor,  against  the  assignee  (with  notice)  of  the 
•grantee."  The  court  observed  that  in  each  of  the  cases  reviewed 
the  grantor  imposed  the  servitude  upon  the  land  he  sold,  in 
favor  of  the  land  he  retained,  while  in  the  case  then  before  the 
■court  the  grantors  imposed  the  condition  upon  the  land  they  re- 
tained, in  favor  of  the  land  they  sold,  but  the  court  said  "the 
principle  in  both  cases  is  the  same." 

But  the  case  now  before  us  does  not  fall  within  either  class 
of  cases  mentioned.  Mr.  Iveedy  sold  and  conveyed  the  plain- 
tiffs' lot  No.  11,  January  2,  1890;  he  had  then  sold  and  con- 
veyed eight  lots,  Nos.  1,  2,  14,  3,  5,  9,  8,  and  6,  the  first  five 
without  restriction,  and  the  last  three  with  the  restriction  men- 
tioned, and  he  imposed  upon  the  grantee  of  lot  11  the  same  re- 
striction, but  he  imposed  no  servitude  upon  the  land  he  re- 
tained, which  embraced  lot  10,  in  favor  of  the  land  he  then  sold, 
lot  No.  11. 

*^®  He  sold  and  conveyed  the  defendant's  lot  No.  10,  Decem- 
"ber  16,  1890,  and  he  imposed  the  same  restriction  upon  that 
lot  which  he  had  imposed  upon  lot  11.  But  this  restriction 
cannot  inure  to  his  benefit  as  respects  lot  11,  upon  the  prin- 
ciple stated  in  Halle  v.  Newbold,  69  Md.  270,  because  he  had 
sold  lot  11  nearly  a  year  before;  nor  can  it  inure  to  the  benefit 
of  the  plaintiff  upon  that  principle  as  owner  of  lot  11,  because 
there  is  no  privity  either  of  contract  or  estate,  between  the 
plaintiff  and  the  defendant. 

In  Mulligan  v.  Jordan,  50  N.  J.  Eq.  363,  it  was  held  that  a 
purchaser  of  a  lot,  whose  deed  contains  a  covenant  against  the 
erection  of  any  building  within  a  certain  distance  of  the  curb 
line,  cannot  maintain  an  action  against  a  subsequent  purchaser 
of  an  adjacent  lot  from  her  grantor  for  violation  of  a  like  cove- 
nant, when  there  was  no  such  covenant  between  the  two  pur- 
chasers; and  their  grantor,  although  he  required  similar  cove- 
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nants  from  all  purchasers,  did  not  covenant  with  the  first  that 
he  would  exact  them  from  subsequent  purchasers.  The  chan- 
cery court  of  Xew  Jersey  is  a  court  of  high  repute,  and  has 
dealt  with  numerous  questions  of  this  character,  and  the  facts 
of  the  case  cited  above  are  so  closely  analogous  to  the  facts  of 
this  case  that  we  cannot  do  better  than  adopt  the  following 
language  from  that  opinion. 

"The  complainant's  deed  is  prior  to  that  of  the  defendant. 
There  is  no  covenant  to  the  complainant  from  Mr.  Eoberts, 
the  grantor,  that  he  holds  the  remainder  of  the  property  sub- 
ject to  the  same  restrictions,  or  that  he  will  exact  similar  cove- 
nants from  purchasers  of  the  remaining  property;  nor  is  the 
complainant  the  express  assign  of  defendant's  covenant  with 
Mr.  Eoberts;  nor  is  there  any  covenant  between  the  plaintiff 
and  the  defendant.  The  right  of  an  owner  of  a  lot  to  enforce  a 
covenant  (to  which  he  is  not  a  party  or  an  assign),  restrictive  of 
the  use  of  other  lands,  is  dependent  on  the  covenant  having  been 
made  for  the  benefit  of  his  lot.  Obviously,  while  a  subsequent 
purchaser  might,  by  the  operation  of  this  rule,  acquire  a  right 
of  action  against  a  *^-^  prior  purchaser,  the  prior  purchaser 
would  acquire  no  rights  from  a  covenant  entered  into  by  a  sub- 
sequent purchaser,  unless  there  exists  some  condition  which  will 
entitle  him  to  the  benefit  of  such  covenant." 

The  condition  above  mentioned  has  its  illustration  in  an- 
other class  of  cases  in  which  grantees  from  a  common  grantor, 
whose  deeds  contain  restrictive  covenants,  conditions  or  reser- 
vations, have  been  allowed  to  enforce  them  inter  sese,  that  is, 
cases  "where,  although  the  covenant  or  agreement  in  the  deed, 
regarded  as  a  contract  merely,  is  binding  only  on  the  original 
parties,  yet,  in  order  to  carry  out  the  plain  intent  of  the  parties, 
it  will  be  construed  as  creating  a  right  or  interest  in  the  nature 
of  an  easement  appurtenant  to  the  remaining  land  of  the  grantor 
at  the  time  of  the  grant,  and  the  right  and  burden  thus  created 
will  respectively  pass  to,  and  be  binding  on,  all  subsequent 
grantees  of  the  respective  lots  of  land":  Whitney  v.  Union  Ey. 
Co.,  11  Gray,  365,  71  Am.  Dec.  715,  quoted  and  approved  in 
Halle  V.  Newbold,  69  Md.  270.  But,  as  is  well  expressed  in 
Mulligan  v.  Jordan,  50  N.  J.  Eq.  363:  "The  right  of  grantees 
from  a  common  grantor  to  enforce  inter  sese  covenants  entered 
into  by  each  with  said  grantor  is  confined  to  cases  where  there 
is  proof  of  a  general  plan  or  scheme  for  the  improvement  of 
property,  and  its  consequent  benefit,  and  the  covenant  has  been 
entered  into  as  part  of  a  general  plan  to  be  exacted  from  all 
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purchasers,  and  to  be  for  the  benefit  of  each  purchaser,  and 
the  party  has  bought  with  reference  to  such  general  plan  or 
scheme,  and  the  covenant  has  entered  into  the  consideration  of 
his  purchase."  In  that  case  the  court  proceeded  to  say  "the 
only  fact  which  appears  is,  that  the  same  covenant  is  incor- 
porated in  the  deeds  of  the  complainant  and  defendant,  and 
that  Mr.  Eoberts  has  inserted  the  same  covenant  in  each  deed 
he  made  conveying  any  portion  of  the  property.  This  has  been 
held  not  sufficient  evidence  of  the  covenant  having  been  entered 
into  for  the  benefit  of  other  lands  conveyed  by  the  same  gran- 
tor"'— citing  in  support  of  this  position  Jewell  v.  Lee,  14  Allen, 
145,  92  Am.  Dec.  744;  Sharp  v.  Ropes,  110  Mass.  381;  Keates 
V.  Lyon,  4  *82  ch.  App.  218;  Eenals  v.  Cowlishaw,  L.  R.  11 
Ch.  Div.  866.  In  the  present  case,  the  facts  are  not  nearly  sa 
strong  as  in  Mulligan  v.  Jordan,  50  N.  J.  Eq.  363,  because  here 
Mr.  Keedy  conveyed  five  of  the  fourteen  lots  sold  without  any 
restrictions  whatever. 

In  Nottingham  Brick  etc.  Co.  v.  Butler,  L.  R.  15  Q.  B.  Div. 
268,  Justice  Wills  says:  "The  principle  which  appears  to  me 
deducible  from  the  cases  is,  that  where  the  same  vendor,  sell- 
ing to  several  persons  plots  of  land,  parts  of  a  larger  property, 
exacts  from  each  of  them  covenants  imposing  restrictions  upon 
the  use  of  the  plots  sold,  without  putting  himself  under  any 
corresponding  obligation,  it  is  a  question  of  fact  whether  the 
restrictions  are  merely  matters  of  agreement  between  the  vendor 
himself  and  his  vendees,  imposed  for  his  own  benefit  and  pro- 
tection, or  are  meant  by  him,  and  are  understood  by  the  buyers, 
to  be  for  the  common  advantage  of  the  several  purchasers.  If 
the  restrictive  covenants  are  simply  for  the  benefit  of  the  ven- 
dor, purchasers  of  other  plots  of  land  from  the  vendor  cannot 
claim  to  take  advantage  of  them.  If  they  are  meant  for  the 
common  advantage  of  a  set  of  purchasers,  such  purchasers  and 
their  assigns  may  enforce  them  inter  sese  for  their  own  benefit.'* 
That  case  was  a  sale  of  a  parcel  of  land  in  1865  in  thirteen  lots 
to  different  purchasers,  with  covenant  by  each  restricting  the 
use  of  the  land  as  a  brickyard.  Defendant  subsequently  bought 
lot  11,  but  his  deed  contained  no  restriction.  In  1882  plaintiff 
contracted  to  purchase  lot  11,  and  paid  a  deposit,  but,  on  dis- 
covering the  restrictive  covenant,  claimed  to  rescind  the  contract 
and  sued  for  the  deposit,  and  it  was  held  that,  if  the  contract 
were  executed,  he  would  be  bound  by  the  restrictive  covenants; 
that  the  owners  of  the  other  twelve  lots  could  enforce  them 
against  him  and  each  other,  and  that  he  was  entitled  to  rescind 
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and  recover  the  deposit.  On  appeal  Lord  Esher,  M.  R.,  said 
Justice  Wills  was  perfectly  correct,  and  that  "the  question 
whether  it  is  intended  each  of  the  purchasers  shall  be  liable, 
in  respect  of  those  restrictive  covenants  to  each  of  the  other 
purchasers,  is  a  question  of  fact  to  be  determined  *^  by  the 
intention  of  the  vendor  and  of  the  purchasers,  and  that  ques- 
tion must  be  determined  upon  the  same  rules  of  evidence  as 
any  other  question  of  intention.**  In  that  case  the  property 
was  put  up  at  auction  in  1865  in  thirteen  lots,  and  one  of  the 
publicly  announced  conditions  of  sale  was  that  no  lot  should 
be  used  as  a  brickyard.  At  that  time  lots  1  and  2  were  sold. 
In  February,  1866,  there  was  a  second  auction,  at  which  lots 
6,  7,  and  8  were  sold,  and  in  October,  1867,  there  was  a  third 
auction  at  which  lots  9  and  10  were  sold,  and  the  evidence 
showed  that  all  these  were  sold  on  the  same  terms.  Lots  3,  4, 
and  5  were  sold  "respectively  in  1865,  1866,  and  1867  at  private 
sale,  but  there  was  no  direct  evidence  as  to  the  terms  on  which 
they  were  sold,  the  deeds  for  these  not  being  produced.  Lot 
11  was  sold  at  private  sale  September  4,  1866,  and  the  deed 
contained  the  restrictions  mentioned  at  the  auction.  Lot  13 
was  sold  at  private  sale  in  June,  1866,  with  the  same  restric- 
tions. These  restrictions,  among  other  things,  required  that  all 
buildings  erected  should  be  of  a  uniform  stone  color,  with  slate 
roofs,  and  should  cost  not  less  than  four  hundred  pounds  each, 
and  the  proof  was  that  every  house  built  conformed  to  these 
conditions.  Upon  this  state  of  proof  the  court  could  reach  no 
other  logical  or  rational  conclusion  than  that  the  vendor  in- 
tended, and  the  purchasers  understood,  that  the  covenants 
should  inure  to  the  benefit  of  every  purchaser,  and  that  they 
entered  into  the  consideration  of  every  purchase.  But  in  the 
case  before  us,  though  Mr.  Keedy  took  the  pains  to  record  be- 
fore sale  a  plat  of  the  land  and  a  description  of  the  lots,  he 
nowhere  mentioned  any  restrictions  or  conditions  as  to  their 
use.  There  was  no  auction  sale  at  which  such  restrictions  or 
conditions  were  made  known  to  the  public,  nor  was  such  an- 
nouncement made  in  any  other  manner.  Not  only  so,  but  the 
five  lots  first  sold  were  sold  without  any  restrictions,  and  the  pur- 
chasers of  all  the  other  eleven  lots  on  Mulberry  street  (which 
were  sold  with  restrictions)  except  Mrs.  Summers',  have  treated 
these  restrictions  as  not  made  for  the  common  *®*  benefit  of  all 
these  purchasers,  both  by  their  own  violation  of  these  restric- 
tions, and  by  their  failure  to  resist  similar  violations  by  the 
other  purchasers.    We  think,  therefore,  the  conduct  both  of 
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the  vendor  and  of  the  purchasers  forbids  the  conclusion  that 
their  intent  and  understanding  was  that  these  restrictions  were 
part  of  a  general  plan  or  scheme  for  the  benefit  of  all  the  pur- 
chasers. 

The  cases  chiefly  relied  on  by  the  appellant  do  not  sustain 
his  contention  in  this  case.  Thus  in  Tallmadge  v.  East  River 
Bank,  26  N.  Y.  105,  a  plat  was  filed  and  recorded  showing  that 
every  house  to  be  built  was  to  be  set  back  eight  feet  from  the 
street.  In  Trustees  etc.  v.  Lynch,  70  N.  Y.  449,  26  Am.  Eep. 
615,  an  agreement  showing  restrictions  as  to  all  the  lots  was  re- 
corded, and  the  defendant's  purchase  was  made  with  express 
reference  and  subject  to  this  agreement.  It  was  strenuously  con- 
tended that  the  csise  of  Clark  v.  Martin,  49  Pa.  St.  289,  repudi- 
ated the  necessity  of  a  general  plan  in  cases  like  the  present, 
and  having  been  approved  by  this  court  in  Thruston  v.  Minke, 
32  Md.  487,  and  Halle  v.  Newbold,  69  Md.  270,  sustained  the 
appellant's  contention.  But  we  do  not  so  understand  that  case. 
The  language  used  by  the  court,  and  relied  on  here  by  the  ap- 
pellant, is  as  follows:  "It  was  objected  at  the  argument  that 
this  remedy  applies  only  as  a  means  of  compelling  an  observ- 
ance of  the  terras  involved  in  a  general  plan  of  lots,  and  this 
element  actually  exists  in  about  half  of  the  cases  just  cited; 
yet  they  are  not  decided  on  that  consideration.  It  is  not  be- 
cause a  plan  is  deranged  that  the  court  interferes,  but  because 
rights  are  invaded,  or  about  to  be;  and  this  fact  may  exist  in 
a  plan  of  two  lots  as  well  as  in  one  of  two  hundred.  The  plan 
often  furnishes  the  proof  of  the  terms  on  which  sales  were  made, 
but  the  fact  of  the  alleged  terms  is  as  effeotive  when  proved  by 
a  single  deed  as  when  proved  by  a  plan."  It  is  manifest  from 
this  language  that  the  Pennsylvania  court  is  in  full  accord  with 
the  English  chancery  court  in  holding  that  the  question  is  one 
of  fact,  to  be  determined  by  the  intention  of  the  vendor  and  of 
the  purchasers,  and  that  it  is  to  be  determined  upon  the  same 
^^^  rules  of  evidence  as  other  questions  of  intentions.  In  the 
Pennsylvania  case  there  were  but  two  lots  under  consideration, 
and  the  intention  of  the  parties  was  as  clearly  shown  by  the 
one  deed  imposing  restrictions  upon  one  lot  for  the  benefit  of 
the  other,  retained  by  the  vendor,  as  it  could  have  been  by  a  plan 
describing  the  two  lots,  and  detailing  the  conditions  to  be  im- 
posed on  one  for  the  benefit  of  the  other. 

The  case  of  Sharp  v.  Eopes,  110  Mass.  381,  is  more  closel) 
analogous  to  the  present  case  than  any  to  which  we  have  been 
referred.     Heath  laid  out  a  parcel  of  land  in  eleven  lots,  five 
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of  which  fronted  on  the  north  side  of  Gordon  street  and  one 
on  the  south  side  of  the  same  street.  A  plat  was  recorded  show- 
ing the  area  and  description  of  each  lot,  but  making  no  refer- 
ence to  any  restrictions  upon  their  use.  Three  of  the  five  lots 
on  the  north  side  of  the  street  were  conveyed  by  Heath,  sub- 
ject to  the  condition  that  no  house  should  be  built  thereon 
within  twenty  feet  of  Gordon  street.  The  other  two  lots  on 
the  north  side  and  the  one  lot  on  the  south  side  were  conveyed 
without  any  restrictions.  The  plaintiff's  deed  was  prior  in- 
point  of  time  to  defendant's  deed,  and  both  were  subject  to  the 
restriction  mentioned.  Defendant  began  the  erection  of  a 
house  within  twenty  feet  of  the  street,  and  plaintiff  applied 
for  an  injunction,  which  was  refused,  the  court  saying:  "There 
is  nothing  from  which  we  can  infer  that  the  restriction  in  de- 
fendant's deed  was  intended  for  the  benefit  of  the  estate  now 
owned  by  the  plaintiff.  No  such  purpose  can  be  gathered  from 
the  plan.  Neither  of  the  deeds  under  which  these  parties  re- 
spectively claim  purports  to  give  to  the  grantee  any  such  right 
against  any  other  grantee.  The  burden  of  proof  is  upon  the 
plaintiff  if  she  insists  upon  giving  to  that  condition  any  wider 
application,  and  that  burden  we  do  not  find  she  has  sustained.'* 
A  very  elaborate  and  able  review  of  all  the  leading  American 
and  English  cases  on  this  subject  will  be  found  in  De  Gray  v. 
Monmouth  Beach  Club  House  Co.,  50  N.  J.  Eq.  329,  ^se  f^Hj 
sustaining  the  conclusions  of  the  learned  judge  of  the  circuit 
court. 

For  the  reasons  stated  the  decree  of  the  circuit  court  is  af- 
firmed, with  costs  to  the  appellee  in  both  courts. 


C50VENANTS  RESTRICTING  THE  USE  OF  LAND— ENFORCE- 
MENT OF — BUILDING.— The  violation  of  a  restriction  contained 
in  a  deed  as  to  building  upon  land  conveyed  cannot  be  restrained  by^ 
the  purchaser  of  another  part  of  the  land,  in  the  absence  of  any- 
thing to  show  that  there  was  any  general  building  plan  or  uniform 
system  of  improvement  intended  by  the  grantor;  but,  if  the  restric- 
tion is  inserted  in  pursuance  of  a  general  plan  or  purpose  of  the- 
grantor,  which  regards  the  mutual  advantage  of  all  the  lots  in  the- 
hands  of  the  several  future  owners,  each  would  have  an  interest  in 
the  provision  entitling  him  to  enforce  It:  Note  to  Jewell  v.  Lee,  92 
Am.  Dec.  748.  Compare  the  monographic  note  to  Ladd  v,  Boston, 
21  Am.  St  Rep.  494,  498,  499,  on  co-enants  restricting  the  use  of 
land. 
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REOBIVERS  —  ENFORCEMENT  OF  STOCKHOLDER'S 
STATUTORY  LIABILITY.— A  shareholder's  statutory  liability  for 
the  "debts  and  liabilities"  of  a  corporation  is  exclusively  for  the  bene- 
fit of  creditors,  and  is  not  an  asset  of  the  corporation.  Hence,  a  re- 
■ceiver  of  an  insolvent  bank,  unless  expressly  authorized  by  statute, 
cannot  enforce  such  liability  against  the  corporation,  for  he  has  no 
Interest  therein.    The  creditors  alone  can  enforce  it. 

George  R.  "Willis,  William  S.  Bryan,  Jr.,  Joseph  W.  Hazell, 
and  Martin  Lehmayer,  for  the  appellants. 

Albert  S.  J.  Owens,  for  the  appellee. 

'^^^  BOYD,  J.  The  appellants,  who  are  receivers  of  the 
South  Baltimore  Bank,  sued  the  appellee,  who  was  a  stock- 
holder in  that  bank,  to  recover  a  sum  equal  to  the  par  value  of 
the  stock  held  by  him,  under  a  provision  in  the  charter,  as 
amended  by  chapter  394  of  the  acts  of  1888,  which  is  as  follows: 
*'The  continuance  of  this  corporation  shall  be  on  the  condition 
that  the  stockholders  and  directors  of  this  corporation  shall  be 
liable  to  the  amount  of  their  respective  share  or  shares  of  stock 
in  this  corporation,  for  all  of  its  debts  and  liabilities  upon  note, 
bill,  or  otherwise.'*  The  declaration  alleges  that  the  appellants 
were  appointed  by  the  circuit  court.  No.  2,  of  Baltimore  city, 
under  a  general  '^^^  creditors*  bill  filed  against  the  corporation, 
which,  after  due  proof,  was  adjudged  to  be  insolvent  and  was 
dissolved,  and  its  property  was,  in  accordance  with  the  terms 
of  the  act  of  1896,  chapter  349,  vested  in  the  appellants;  it  re- 
cites the  above  provision  in  the  charter  and  alleges  that  the 
assets  of  the  corporation  are  totally  insufficient  to  pay  its  debts 
and  liabilities  in  full,  and  it  is  necessary  to  call  upon  the 
stockholders  and  directors  to  pay  to  the  receivers  a  sum  equal 
in  amount  to  the  par  value  of  the  share  or  shares  of  stock 
held  by  them;  that  such  payment  will  not  enable  all  of  said 
debts  or  liabilities  to  be  discharged,  and  that  the  court  had 
made  a  call  upon  each  stockholder  to  pay  such  sum,  and  au- 
thorized the  plaintiffs  to  sue  therefor.  The  defendant  de- 
murred to  the  declaration,  and  the  first  six  counts  having  been 
withdrawn,  the  court  below  sustained  the  demurrer  to  the  sev- 
enth count  and  a  pro  forma  judgment  was  entered  for  the  de- 
fendant.    From  that  judgment  this  appeal  was  taken. 

The  principal  question  intended  to  be  raised  by  the  demurrer 
was  whether  the  receivers  are  authorized  to  sue  a  stockholder 
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of  the  bank  for  the  liability  thus  created  by  the  charter.  Al- 
though that  provision  is  in  the  language  of  section  27  of  arti- 
cle 11  of  the  code,  relating  to  banks  organized  under  the  laws 
of  this  state,  this  precise  point  has  not  heretofore  been  before 
this  court.  We  have  had  many  cases  before  us  involving  the 
liability  of  stockholders  for  unpaid  subscriptions  to  capital 
stock,  and  we  have  sustained  the  right  of  receivers  to  sue  for 
them,  but  they  are  assets  and  are  such  debts  as  the  corporations 
themselves  can  recover,  and  hence  when  receivers  are  ap- 
pointed to  wind  up  their  affairs,  the  right  to  unpaid  subscrip- 
tions is  vested  in  them.  Our  general  corporation  laws,  in  sec- 
tion 269  of  article  23  of  the  code,  provides  that  "where  re- 
ceivers of  the  estate  or  effects  of  any  corporation  shall  be 
appointed  by  a  court,  upon  or  before  the  dissolution  of  any 
corporation,  they  shall  be  vested  with  all  the  estate  and  assets 
of  every  kind  belonging  to  such  corporation,'*  and  they  are  re- 
quired "^^^  to  proceed  to  "wind  up  the  affairs  of  such  corpora- 
tion," under  the  direction  of  the  court,  and  are  given  "all  pow- 
ers which  shall  be  necessary  for  that  purpose."  By  section 
264a  (Act  1896,  c.  349),  under  which  these  receivers  are  acting, 
it  is  provided  that  when  a  corporation  is  dissolved  as  therein 
mentioned  "all  of  its  property  and  assets  of  every  description'* 
shall  be  distributed  to  the  creditors  in  the  same  manner  as  the 
property  and  assets  of  an  insolvent  debtor  are  distributed  un- 
der our  insolvent  laws,  and  the  receiver  is  authorized  to  main- 
tain suits  and  proceedings  to  set  aside  preferences  and  void  or 
fraudulent  transfers,  payments,  etc.,  as  tlie  permanent  trustee 
of  an  insolvent  debtor  can  do.  There  is  therefore  no  difficulty 
in  the  way  of  a  receiver  suing  for  any  part  of  the  estate,  prop- 
erty, or  assets  that  belonged  to  the  corporation,  and  he  is  au- 
thorized, by  the  statute  last  mentioned,  to  maintain  suits  and 
proceedings  to  set  aside  preferences  and  void  or  fraudulent 
transfers,  payments,  etc.,  even  when  the  corporation  itself  could 
not  have  done  it,  if  it  had  not  gone  into  the  hands  of  a  re- 
ceiver. But  our  law  does  not  authorize  a  receiver  to  recover 
any  estate,  property,  or  assets  that  never  did  belong  to  the 
corporation,  but  only  such  as  it  was  entitled  to  when  he  was 
appointed,  or  such  as  had  belonged  to  it  but  had  been  disposed 
of  contrary  to  law. 

Inasmuch  as  this  charter  does  not  expressly  authorize  the 
receivers  to  sue,  the  test  of  their  right  to  do  so  is  to  ascertain 
whether  it  gave  the  corporation  any  property  or  estate  in  this 
liability  of  the  stockholders,  or  in  any  manner  made  it  an  as- 
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set  of  the  bank,  for,  unless  it  did,  it  is  clear  that  they  cannot 
maintain  this  suit  against  the  defendant  on  the  mere  ground 
that  he  was  a  stockholder.  When  the  charter  says  that  the 
stockholders  and  directors  of  this  corporation  shall  be  liable  to 
the  amount  of  their  respective  shares  of  stock  "for  all  of  its 
debts  and  liabilities,"  to  whom  were  they  to  be  so  liable? 
Clearly,  not  to  the  corporation  for  its  own  debts  and  liabilities, 
but  manifestly  they  were  to  be  liable  to  the  creditors.  When 
the  stockholders  subscribed  ''*'*  for  stock  they  assumed  a  two- 
fold obligation — one  to  the  corporation,  for  the  amount  of  the 
stock  so  subscribed,  and  the  other  to  the  creditors,  to  be  lim- 
ited by  that  amount.  When  they  paid  the  corporation  for 
their  stock,  their  obligation  to  it  was  at  an  end,  but  not  so  with 
that  to  the  creditors.  There  was  no  liability  of  any  kind  to  the 
corporation  by  reason  of  this  provision  in  the  charter,  and  at 
no  time  from  its  organization  to  its  dissolution  could  it  have 
demanded  one  penny  from  the  appellee  on  account  of  it.  It 
was  in  the  nature  of  a  guaranty  to  the  creditors  that,  in  the 
event  of  the  failure  of  the  corporation  to  pay  its  debts  and  lia- 
bilities, each  stockholder  would  contribute  toward  their  pay- 
ment, to  the  extent  of  the  par  value  of  stock  held  by  him,  but 
the  corporation  itself  had  no  authority,  under  that  provision, 
to  assess  the  stock  or  to  call  for  more  than  its  par  value  to 
meet  its  obligations.  There  can,  therefore,  be  no  valid  reason 
why  a  receiver  of  a  corporation  should  be  permitted  to  collect 
from  the  stockholders  debts  which  they  never  owed  the  cor- 
poration and  which  should  go  to  the  creditors,  if  due  at  all, 
without  being  charged  with  fees  and  expenses  incident  to  the 
settlement  of  insolvent  estates.  Some  liability  similar  to  this 
is  generally  fixed  by  statute  upon  the  owners  of  stock  in  banking 
and  other  corporations  that  earn  their  profits  out  of  the  money 
of  others,  and  it  is  sometimes  provided,  as  in  the  ease  of  national 
banks,  for  example,  that  in  the  event  of  failure  the  receiver 
can  collect  what  is  due  on  the  statutory  liability,  but,  in  the 
absence  of  some  law  giving  him  the  right  to  do  so,  we  cannot 
understand  upon  what  principle  he  can  maintain  a  suit  on  a 
statute  such  as  we  have  before  us.  It  is  said  it  would  be  more 
convenient  and  more  equitable  to  permit  the  receivers  to  collect 
the  fund  thus  due  by  stockholders  and  distribute  it  equally 
amongst  the  creditors  entitled  to  it.  But  courts  would  not  be 
justified  in  taking  the  fund  from  those  entitled  to  it  (the  cred- 
itors) simply  for  convenience  of  distribution,  and  under  the  de- 
cisions of  this  court  that  reflect  upon  the  question,  it  would 
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greatly  embarrass  ''^'^  the  distribution  of  an  estate  of  an  in- 
solvent corporation  to  place  the  funds  thus  derived  in  the  hands 
of  a  receiver  for  distribution.     The  only  case  in  which  this 
court  has  had  a  similar  statute  before  it  is  that  of  Hammond  v. 
Straus,  53  Md.  1.     There  a  creditor  was  suing  an  alleged  stock- 
holder to  recover  for  the  personal  liability  of  the  defendant 
under  a  statute  like  this.    Judge  Alvey,  in  delivering  the  opin- 
ion of  the  court,  said:  "To  entitle  the  plaintiff  to  recover  in  thi» 
action  it  was  essential  that  three  things  should  be  made  to  ap- 
pear: 1.  That  a  corporation,  such  as  that  alleged,  should  have 
been  created;  2.  That  the  defendant  was  a  stockholder  therein; 
3,  That  the  plaintiff  was  a  creditor  of  the  corporation,  and 
that  he  became  such  while  the  defendant  was  a  stockholder." 
The  court  below  took  the  case  from  the  jury,  and  this  court, 
after  discussing  the  question  as  to  whether  there  was  such  a 
corporation  as  was  alleged,  proceeded  with  the  next  inquiry, 
which  was  thus  stated,  "Should  the  existence  of  the  corporation 
be  found,  the  next  question  is,  whether  the  defendant  was  a 
stockholder  therein  at  the  time  the  debt  was  contracted  with 
the  plaintiff,"  and,  having  found  that  there  was  evidence  that 
he  was,  reversed  the  case  and  awarded  a  new  trial.     In  Mat- 
thews V.  Albert,  24  Md.  535,  where  a  stockholder  was  sued  for 
his  personal  liability  under  the  statute  then  in  force,  which 
made  stockholders  liable  to  the  amount  of  stock  held  by  them 
for  debts  of  the  corporation  until  the  capital  stock  was  fully 
paid  up,  our  predecessors  said  that  the  stockholders  "occupied 
the  twofold  relation  of  debtors  to  the  company  for  the  amount 
of  their  stock  at  par  value,  and  as  debtors,  under  the  statute, 
to  the  creditors  of  the  company  to  an  amount  equal  to  their 
stock  for  all  debts  and  contracts  created  while  they  were  stock- 
holders.*'   It  is  true  that  case  involved  the  construction  of  a 
statute  different  from  the  one  now  before  us,  but  the  character 
of  the  liability  was  the  same,  the  main  difference  being  that 
under  it  the  stockholders  were  relieved  from  their  obligations  to 
creditors  when  all  of  the  capital  stock  was  paid.     In  Basshor 
''1^  v.  Forbes,  36  Md.  154,  which  was  also  a  suit  under  the 
last-mentioned  statute,  it  was  held  that  a  creditor  could  waive 
the  individual  liability  of  the  stockholder  by  agreeing,  when 
the  contract  was  made,  to  look  to.  the  company  alone  and  ex- 
clusively.   Thus  we  see  that  the  liability  of  the  stockholders  is 
only  to  those  who  became  creditors  while  the  former  held  the 
stock,  and  those  creditors  can  relieve  them  of  all  such  respon- 
sibility when  the  debts  are  contracted.     One  stockholder  might 
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be  liable  to  one  creditor,  another  to  some  other  creditor,  and 
the  creditors  may  have  released  others.  It  would  therefore  be 
very  difficult,  if  not  impossible,  in  some  cases  to  properly  de- 
termine, in  the  distribution  of  the  estate,  how  the  funds  col- 
lected from  the  various  stockholders  should  be  distributed,  and 
it  might  require  many  accounts  to  be  stated.  Those  authorities 
and  others  to  the  same  effect  not  only  show  how  inconvenient 
and  inequitable  it  would  be  to  permit  the  receivers  to  recover, 
but  go  very  far  toward  showing  that  they  are  not  the  proper 
parties  to  sue  on  the  liability  imposed  by  a  statute  such  as  the 
one  now  under  consideration. 

Some  stress  was  laid  at  the  argument  on  the  fact  that  these 
receivers  are  vested  with  the  powers  of  a  permanent  trustee 
Tinder  our  insolvent  laws,  but  could  it  be  successfully  contended 
that,  if  the  debts  of  an  insolvent  individual  were  guaranteed, 
the  trustee  could  recover  from  the  guarantors  the  amount  of 
such  guaranty  and  distribute  it  as  a  part  of  the  insolvent  estate? 
Unquestionably  not,  and  why  should  the  receivers,  who  are  to 
distribute  the  property  and  assets  of  the  corporation  in  the 
same  manner  as  the  property  and  assets  of  an  individual  debtor 
are  distributed,  be  permitted  to  recover,  from  those  who  stand 
somewhat  in  the  position  of  guarantors,  that  which  they  never 
owed  or  guaranteed  to  the  corporation  or  receivers? 

Under  this  charter,  the  liability  is  directly  to  the  creditors, 
and  not  to  the  receivers  for  the  benefit  of  creditors.  It  was 
said,  in  passing  on  the  liability  under  the  statute  we  have 
referred  to  above,  in  Norris  v.  Wrenschall,  34  Md.  492:  "^"^  'T^t 
is  a  debt  under  the  statute  due  from  the  stockholder  to  the 
creditor,  springing  out  of  and  coexistent  with  the  contract  be- 
tween the  corporation  and  the  creditor."  And  all  the  cases 
that  have  been  decided  in  this  state  affecting  the  statutory  lia- 
bility of  stockholders  have  been  to  the  same  effect.  There  are 
many  authorities  elsewhere  in  which  the  enforcement  of  such 
liability  has  been  considered,  and  most  of  them  hold  that  the 
receivers  cannot  sue  under  statutes  such  as  this.  The  text- 
writers,  so  far  as  we  have  seen,  are  practically  unanimous  in  the 
conclusion  that  such  statutory  liability  is  not  a  corporate  asset 
and  receivers  cannot  sue,  unless  so  authorized  by  the  terms  of 
the  statute.  In  1  Cook  on  Stock  and  Stockholders,  section  218, 
the  principle  is  thus  announced:  "The  statutory  liability  of  the 
stockholder  is  created  exclusively  for  the  benefit  of  corporate 
creditors.  It  is  not  to  be  numbered  among  the  assets  of  the 
corporation,  and  the  corporation  has  no  right  or  interest  in  it. 
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It  cannot  enforce  it  by  an  assessment  upon  th.e  shareholders. 
K'or  can  the  corporation,  upon  the  insolvency,  assign  it  to  a 
trustee  for  the  benefit  of  creditors.  It  is  a  liability  running 
directly  and  immediately  from  the  shareholders  to  the  corporate 
creditors.  Accordingly,  a  receiver  of  an  insolvent  corporation, 
invested  with  'all  the  estate,  property,  and  equitable  interests'  of 
the  concern,  has  no  power  to  enforce  such  a  liability  as  this. 
The  action  to  enforce  can  be  maintained  only  by  the  creditors 
themselves,  in  their  own  right  and  for  their  own  benefit."  The 
rule  is  stated  to  the  same  effect,  and  as  positively,  in  2  Beach 
on  Private  Corporations,  sec.  716,  2  Morawetz  on  Private  Cor- 
porations, sec.  869,  3  Thompson  on  'Corporations,  sec.  3560, 
Taylor  on  Private  Corporations,  sec.  721,  and  Thompson's  Lia- 
bility of  Stockholders,  sec.  342.  There  are  also  many  cases 
to  the  same  effect,  of  which  we  will  mention  Eunner  v.  Dwig- 
gins,  147  Ind.  238;  Minneapolis  Base  Ball  Co.  v.  City  Bank, 
&Q  Minn.  441;  Jacobson  v.  Allen,  12  Fed.  Eep.  454;  Wright  v. 
McCormack,  17  Ohio  St.  86;  Liberty  Female  College  Assn.  ''** 
V.  Watkins,  70  Mo.  13;  Famsworth  v.  Wood,  91  N.  Y.  308; 
Arenz  v.  Weir,  89  111.  25;  Hanson  v.  Donkersley,  37  Mich.  184; 
Wincock  v.  Turpin,  96  111.  135. 

There  are  some  to  the  contrary.  That  of  Cushing  v.  Perot, 
175  Pa.  St.  m,  52  Am.  St.  Eep.  835,  is  one  of  those  relied  on 
by  the  appellants.  The  learned  judge  who  delivered  the  opin- 
ion in  that  case  thought  that  the  weight  of  authority  was  with 
that  decision,  but  we  do  not  so  find  it,  nor  can  we  agree  with 
the  reasoning  of  that  case,  especially  when  considered  in  con- 
nection with  our  own  decisions.  The  supreme  court  of  Massa- 
chusetts in  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  39,  70  Am. 
St.  Eep.  232,  expressly  declined  to  follow  it  in  construing  the 
statute  of  Kansas  before  those  courts:  See,  also.  Bell  v.  Far- 
well,  176  111.  489,  68  Am.  St.  Eep.  194;  Western  Nat.  Bank  r. 
Lawrence,  117  Mich.  669,  in  reference  to  that  statute.  In 
Wilson  V.  Book,  13  Wash.  676,  affirmed  in  Watterson  v.  Mas- 
terson,  15  Wash.  511,  the  liability  of  the  stockholders  was 
passed  on  under  a  constitutional  provision  of  that  state,  the 
court  holding  that  it  constituted  "a  part  of  the  receivers'  trust 
fund  which  the  court  is  authorized  to  direct  them  to  enforce 
for  the  benefit  of  all  the  creditors.'*  In  State  v.  Union  Stock 
Yard  etc.,  103  Iowa,  549,  the  court  conceded  that  the  general 
rule  is  that  money  due  under  the  statutory  liability  is  not  an 
asset  of  the  bank,  and  that  a  receiver  has  no  authority  to  collect 
it,  but  held  that  a  receiver  appointed  by  a  decree  under  the 
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statute  of  Iowa  could  enforce  it.  In  Minnesota  etc.  Mfg.  Co. 
V.  Langdon,  44  Minn.  37,  the  fund  allowed  to  be  recovered  by 
the  receiver  was  capital  stock  which  had  been  unlawfully  re- 
funded to  the  stockholders  as  dividends,  and  of  course  that 
was  an  asset.  The  case  of  Minneapolis  Base  Ball  Co.  v.  City 
Bank,  66  Minn.  441,  points  out  the  distinction. 

Without  prolonging  this  opinion  by  the  citation  of  other 
cases,  it  seems  clear  to  us  that  the  great  weight  of  authority  de- 
nies the  right  of  the  receiver  to  sue  for  a  liability  created  by  a 
statute  such  as  the  one  before  us,  and  when  lie  has  '^^^  been 
permitted  to  enforce  such  a  claim,  it  has,  almost  without  ex- 
ception, been  by  reason  of  the  peculiar  provisions  of  the  laws 
before  the  courts.  The  national  bank  act  and  statutes  in  some 
of  the  states  expressly  authorize  suits  to  be  so  brought,  but  this 
one  not  only  does  not  so  provide,  but,  as  we  have  seen,  the 
liability  is  only  to  those  creditors  who  became  such  while  the 
party  sought  to  be  held  was  a  stockholder.  The  fund  arising 
from  such  liability  is  in  no  sense  an  asset  of  the  corporation, 
and  the  receivers  have  no  interest  in  it.  The  demurrer  was 
therefore  properly  sustained  and  the  judgment  must  be  af- 
firmed. As  it  appears  that  the  appellants  were  authorized  by 
the  court  to  sue,  we  will  direct  the  costs  to  be  paid  out  of  the 
estate. 

Judgment  affirmed,  costs  to  be  paid  out  of  the  fund  in  the 
hands  of  the  receivers. 


STATUTORY  LrlABILITY  OF  STOCKHOLDERS  FOR  DEBTS 
OF  CORPORATION— ENFORCEMENT  OF— UECEIViR.— A  suit 
in  equity  by  a  creditor  or  creditors  for  the  benefit  of  all  the  credi- 
tors is  the  proper  remedy  to  enforce  the  liability  of  stocliholders  in 
an  insolvent  corporation  for  the  debts  thereof.  Neither  the  assignee 
nor  receiver  of  an  insolvent  corporation  can  maintain  such  suit  un- 
less given  the  right  by  statute:  Zang  t.  Wyant,  25  Cola  551,  71  Am. 
St  Rep.  145. 


March,  1900.]     Baker  v.  Safe  Deposit  and  Trust  Co.       463 


BAKEB  T.  SAFE  DEPOSIT  AND  TKUST  COMPANY  OF 

BALTIMORE. 
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PARTNERSHIP— LOSS  OF  CAPITAI^CONTRIBUTION.— 
Whatever  may  be  the  legal  liability  of  partners  to  outside  persons, 
as  among  themselves  a  disproportionate  interest  as  to  profits  and 
losses  may  be  agreed  on.  Hence,  if  one  partner  supplies  all  the 
capital  of  the  firm,  and  the  others  furnish  their  time,  services,  and 
skill,  under  an  agreement  that  they  shall  be  entitled  only  to  a  share 
of  the  profits  after  payment  of  debts,  but  with  no  understanding 
among  the  parties  that  losses  shall  be  made  good  by  the  joint  con- 
tribution of  all  the  partners,  any  impairment  of  the  capital  must, 
upon  liquidation  of  the  business,  be  borne  alone  by  the  partner  who 
supplied  it, 

PARTNERSHIP  LIABILITIES— ACCORD  AND  SATIS- 
FACTION OF— WHAT  IS  NOT— In  a  controversy  between  the 
execiitor  of  a  deceased  partner  and  the  surviving  partners,  the  exec- 
utor claiming  that  they  are  answerable  for  certain  losses  or  debts 
of  the  firm,  which  liability  they  deny,  an  agreement,  though  ap- 
proved by  the  court,  whereby  the  surviving  partners  convey  to  the 
executor  their  interest  in  certain  firm  property,  does  not  operate  as 
an  accord  and  satisfaction  of  the  partnership  liabilities,  where  it 
is  explicitly  stated  therein  that  the  agreement  shall  not  be  conclu- 
sive upon  the  question  as  to  whether  the  surviving  partners  are 
personally  answerable  for  the  liabilities  of  the  firm. 

PARTNERSHIP— LOSS  OP  CAPITAI^-CONTRIBUTION— 
WHEN  NOT  ENFORCEABLE.— If  a  father  forms  a  partnership 
with  his  sons,  he  alone  supplying  the  capital,  and  they  furnishing 
their  services,  and,  upon  the  father's  death  and  dissolution  of  the 
firm,  there  is  a  loss  of  capital  after  all  debts  are  paid  by  the  execu- 
tor, the  latter  cannot,  upon  a  bill  filed  by  him  against  the  surviving 
partners  for  contribution,  compel  them  to  contribute  toward  such 
loss,  where  it  appears  from  the  evidence,  there  being  no  written 
articles  of  partnership,  that  the  sons  were  never  credited  with  any 
interest  in  the  firm  property,  but  only  with  a  percentage  of  net 
profits;  and  that  all  firm  debts  were  payable,  primarily,  from  profits, 
and,  if  these  were  not  adequate,  then  out  of  the  capital;  for  this 
clearly  shows  that  it  was  not  intended  for  the  sous  to  contribute 
toward  a  loss  of  capital. 

George  Whitelock  and  Charles  Marshall,  for  the  appellants. 

John  J.  Donaldson  and  George  R.  Willis,  for  the  appellee. 

750  PEARCE,  J.  This  is  a  bill  filed  in  the  circuit  court 
for  Baltimore  City  by  the  appellee,  as  executor  of  Charles  J. 
Baker,  deceased,  against  the  appellants,  two  of  his  sons,  as  sur- 
\iving  partners  of  tlie  firm  of  Baker  Brothers  &  Co.,  for  an 
accounting,  and  for  contribution  by  them  to  the  losses  of  "^^^ 
the  firm  in  proportion  to  their  respective  interests  therein. 
The  answer  to  the  bill,  while  admitting  the  partnership  charged, 
set  up  two  defenses  to  the  relief  prayed:  1.  That  the  appellants 
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never  were  liable,  as  between  themselves  and  their  deceased 
partner,  for  any  of  the  losses  or  debts  of  the  firm;  and  2.  That 
if  they  ever  were  so  liable,  such  liability  was  fully  discharged  by 
certain  proceedings  had  for  that  purpose,  under  the  authority 
of  the  orphans'  court  for  Baltimore  county,  having  jurisdiction 
of  the  settlement  of  the  estate  of  their  deceased  partner,  and 
constituting  a  full  accord  and  satisfaction  of  the  claim  of  the 
appellee  for  an  accounting  and  contribution. 

It  was  established  by  the  testimony  that  the  whole  of  the 
capital  of  the  firm  was  supplied  by  the  deceased  partner,  and 
that  the  appellants  were  never  required  to  supply  any  capital, 
but  that  the  profits  were  divided  between  them,  whenever  profits 
were  earned,  in  proportions  varying  from  time  to  time;  that 
all  the  debts  of  the  firm  had  been  fully  paid  by  the  appellee  as 
executor  of  the  deceased  partner,  and  that  upon  payment  of 
all  said  debts  there  was  a  loss  of  capital  of  one  hundred  and 
thirty-six  thousand  four  hundred  dollars,  of  which  one  hun- 
dred and  thirteen  thousand  four  hundred  dollars  was  caused  by 
depreciation  of  real  estate  below  the  figures  at  which  it  was 
carried  on  the  books.  It  is  seen,  therefore,  that  only  the  rights 
of  the  partners  inter  sese  are  concerned  in  this  inquiry,  and  we 
shall  consider  first  the  second  defense  presented. 

We  must  agree  with  the  judge  of  the  circuit  court  that  the 
proceedings  in  the  orphans'  court  of  Baltimore  county,  by 
which  the  appellants  bought  certain  assets  and  conveyed  other 
partnership  property  for  the  uses  of  the  will  of  Charles  J,  Baker, 
did  not  operate  as  an  accord  and  satisfaction  of  the  partnership 
liabilities,  though  it  is  by  no  means  clear  what  was  the  full 
consideration  to  the  appellants  for  the  conveyances  by  them  of 
their  interest  in  the  real  and  leasehold  property  theretofore  be- 
longing to  the  firm,  and  the  assignment  of  their  interest  in  all 
assets  of  the  firm,  other  than  those  purchased  by  them.  On 
the  9th  of  December,  1895,  '"'^^  all  the  parties  entered  into  a 
written  agreement  to  submit  to  Mr.  Charles  C.  Homer  and  to 
Mr.  John  T.  Mason,  R.,  as  arbitrators,  certain  questions  relating 
to  the  settlement  of  the  affairs  of  the  firm,  among  which  was 
the  question  of  the  liability  of  the  appellants  to  contribute  to 
any  loss  of  capital.  But  this  arbitration,  for  some  unexplained 
reason,  was  abandoned. 

On  January  4,  1896,  the  appellants  submitted  their  written 
proposition  for  the  purchase  and  conveyances  mentioned  above, 
but  they  did  not  make  a  condition  of  its  acceptance  that  they 
should  be  released  from  liability  for  losses.    They  merely  do- 
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clared  they  did  not  admit  such  liability.  On  receipt  of  that 
proposition,  the  appellee,  on  January  5,  1896,  filed  a  petition 
in  the  orphans'  court,  reciting  the  proposition,  stating  its  belief 
that  it  was  for  the  interest  of  the  estate  it  should  be  accepted 
as  the  only  alternative  to  a  disastrous  receivership,  but  expressly 
denying  the  suggestion  of  the  appellants  that  the  appellee  wa* 
solely  liable  for  the  debts  of  the  firm,  while  admitting  it  was 
liable  to  the  creditors,  on  demand.  On  January  8,  1896,  the 
orphans'  court  authorized  the  acceptance  of  the  proposition^ 
and  the  payment  by  the  appellee  of  all  claims  for  which  the^ 
estate  was  liable,  when  properly  authenticated;  and  on  Janu- 
ary 21,  1896,  the  appellants  executed  a  conveyance  and  an  as- 
signment consummating  the  transaction,  and  an  agreement  of 
even  date  setting  forth  all  the  details  of  the  transaction,  con- 
cluding with  this  clause:  "It  is  also  understood  by  said  executor, 
and  by  said  William,  Jr.,  and  Charles  E.  Baker,  that  the  ques- 
tion as  to  whether  or  not  the  said  William,  Jr.,  and  Charles  E. 
are  personally  liable  for  the  liabilities  of  the  firm  is  not  con- 
cluded hereby."  Whatever  conclusive  effect  might  otherwise 
be  attributed  to  this  not  altogether  clear  transaction,  we  cannot 
say  that  it  concluded  a  question  which  the  parties  themselves, 
in  their  solemn  agreement  carrying  out  the  accepted  proposition, 
have  said  was  not  concluded. 

We  come  then  to  the  defense  first  presented — that  the  '^^^ 
appellants  never  were  liable,  as  between  themselves  and  their 
deceased  partner,  for  any  of  the  losses  of  the  firm.  This  part- 
nership was  formed  September  1,  1865,  when  Charles  J.  Baker 
purchased  the  interest  of  Henry  J.  Baker  and  Joseph  Rogers, 
Jr.,  in  the  firm  of  Baker  Brothers  &  Co.,  and  gave  notice  by 
publication  that  he  had  associated  with  him  his  two  sons,  Will- 
iam Baker,  Jr.,  and  Charles  E.  Baker  under  the  old  firm  name. 
Charles  J.  Baker  died  September  22,  1894,  but  the  firm  was 
continued  under  the  provisions  of  his  will  until  January  21, 
1896,  when  it  was  dissolved  by  mutual  consent.  There  can  be 
no  question  that  the  effect  of  Charles  J.  Baker's  publication, 
made  with  the  knowledge  of  the  appellants,  had  the  effect  to 
bind  them  equally  with  him,  as  to  third  parties,  in  all  firm 
transactions;  but  it  does  not  follow,  merely  because  they  were 
so  bound  to  third  parties,  that  they  were  also  bound  to  share 
all  losses  of  the  firm.  Mr.  Lindley,  in  speaking  of  the  right 
of  contribution  (2  Lindley  on  Partnership,  1st  Am.  from  4th 
Eng.  ed.,  *754),  says:  "It  cannot  exist  if  excluded  by  agreement, 
and  it  is  so  excluded  whenever  those  who  would  otherwise  be 
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contributaries  have  entered  into  any  contract,  express  or  tacit, 
amongst  themselves,  which  is  inconsistent  with  a  right  on  the 
part  of  one  to  demand  contribution  from  the  others.  This  is 
too  obvious  to  require  comment,  but  it  must  be  borne  in  mind 
as  qualifying  the  common  saying  that  the  right  to  contribution 
is  independent  of  agreement":  2  Lindley  on  Partnership,  Ist 
Am.  from  4th  Eng.  ed.,  *781. 

In  Welsh  v.  Canfield,  60  Md.  473,  this  court  said:  ''Whilst, 
in  general,  a  partnership  imports  community  of  profits  and 
losses  among  its  several  members,  it  cannot  be  doubted  that 
whatever  may  be  their  legal  liability  to  outside  parties,  as  among 
themselves  a  disproportionate  interest  as  to  profits  and  losses 
may  be  agreed  on."  It  is  very  plain  upon  principle  that  a 
deficiency  of  capital  upon  liquidation  must  be  considered  as 
anjfc  other  loss,  according  to  the  terms  of  the  agreement,  and 
hence  Mr.  Lindley,  in  treating  of  this  subject  (3  Lindley  on 
Partnership,  1st  Am.  from  4th  Eng.  ed.,  *808),  says:  "The  only 
case  which  practically  gives  rise  to  difficulty  is  when  partners 
'"'^  have  advanced  or  agreed  to  advance  unequal  capitals,  and 
to  share  profits  and  losses  equally.  If  nothing  more  than  this 
is  agreed,  a  deficiency  of  capital  must  be  treated  like  any  other 
loss;  ....  but  if  the  meaning  of  the  partners  is  that  all  debts 
shall  be  paid  out  of  the  assets,  and  that  any  surplus  assets  re- 
maining after  payment  of  debts  shall  be  divided  between  the 
partners  in  proportion  to  their  interests  therein,  or  to  their 
capitals,  effect  must  be  given  to  such  agreement,  and  those  part- 
ners who  bring  in  most  capital  must  lose  most."  A  necessary 
corollary  to  this  reasoning  would  seem  to  be  that  where  one  sup- 
plied all  the  capital,  under  an  agreement  restricting  the  part- 
nership to  profits,  when  earned,  and  only  after  payment  of  all 
debts,  that  if  on  liquidation  there  was  an  impairment  of  capital, 
he  who  provided  it  must  bear  the  whole  loss.  Here  the  only 
right  growing  out  of  the  partnership  relation,  which  is  asserted 
in  the  bill,  or  which  is  involved  in  its  consideration,  is  the  right 
to  require  the  appellants  to  contribute  out  of  their  own  pockets 
to  reimburse  the  executor  of  their  deceased  father  and  partner 
for  impairment  of  his  capital  and  the  payment  of  firm  debts 
out  of  the  father's  estate.  Our  inquiry,  therefore,  must  be. 
What  were  the  terms  of  their  agreement  of  partnership  in  this 
regard?  There  being  no  written  articles  of  agreement,  and 
the  death  of  Charles  J.  Baker  preventing  recourse  to  the  evi- 
dence of  any  of  the  parties  themselves  upon  this  point,  we  are 
confined  to  the  course  of  dealing  between  the  parties  as  shown 
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by  the  partnership  books  and  transactions,  supplemented  by  the 
other  competent  testimony  introduced  to  explain  the  course  of 
dealing  from  which  the  judge  of  the  circuit  court  states  in  his 
opinion  he  found  nothing  that  would  vary  the  general  rule  of 
partnership  liability. 

Now,  it  is  admitted  that  Charles  J.  Baker  always  supplied  all 
the  capital  of  the  firm,  and  that  the  sons  never  did  supply,  and 
were  never  required  to  supply,  any.  The  books  of  the  firm,  con- 
firmed by  the  testimony  of  Brauns,  an  expert  accountant,  and 
for  over  twenty  years  a  bookkeeper  '^'^  of  the  firm,  and  by 
that  of  Myer,  also  an  expert  accountant,  after  full  examination, 
show  that  throughout  tlie  whole  period  from  1865  to  1894,  the 
sons  were  never  credited  with  any  share  or  interest  in  the  prop- 
erty or  capital  of  the  firm,  and  that  they  were  never  credited 
with  anything  more  than  a  certain  percentage  of  net  profits, 
and  that  when  there  were  no  net  profits,  none  of  the  partners 
received  anything.  The  father  received  nothing  for  his  cap- 
ital and  services,  and  the  sons  received  nothing  for  their  ser- 
vices, they  having  no  capital.  In  this  there  was  nothing  un- 
usual, it  being  settled  that  the  capital  of  a  firm  may  consist 
of  the  mere  use  of  the  property  owned  by  one  member  of  the 
firm.  "In  such  case  the  title  remains  in  the  individual  member 
during  the  continuance  of  the  partnership,  and  upon  its  dis- 
solution, the  property  is  freed  from  such  use":  Citizens'  Fire 
Ins.  Co.  V.  Doll,  35  Md.  106,  6  Am.  Eep.  360;  Whiting  v. 
Leakin,  66  Md.  265.  The  percentage  of  net  profits  which  they 
received  varied,  but  the  rule  restricting  them  to  profits  never 
varied.  The  percentage  ranged  from  one-sixth  to  one-fourth 
for  each  of  the  sons,  with  the  residue  to  the  father.  Whenever 
these  distributions  were  made,  the  individual  account  of  each 
member  was  credited  with  his  percentage,  and  the  profit  and 
loss  account  was  debited  with  the  aggregate  amount.  At  six 
of  the  semi-annual  distribution  periods  of  June  and  December 
in  each  year,  there  were  no  available  profits,  and  no  distribution 
was  made.  At  every  distribution  period,  all  debts,  expenses, 
and  losses  were  charged  to  profit  and  loss,  and  if  there  was  still 
an  unsettled  balance  of  loss,  such  balance  was  carried  over  and 
charged  against  the  profits  at  the  next  distribution  period.  No 
loss  was  ever  charged  to  the  individual  account  of  any  part- 
ner until  June  30,  1894,  when  the  sum  of  twenty-three  thousand 
dollars,  amount  of  loss  at  that  time,  was  charged  to  the  account 
of  Charles  J.  Baker  by  direction  of  Charles  E.  Baker.  Con- 
ceding, as  we  must  do,  that  this  entry  would  not  bind  the  ap- 
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pellee  if  not  known  to  and  approved  by  Charles  J.  Baker,  pro- 
Tided  it  would  operate  to  his  prejudice,  we  are  of  opinion  it 
'^^^  could  not  so  operate,  because,  under  the  agreement  as  we 
construe  it,  all  debts  were  payable  in  primarily  from  profits, 
and  if  these  were  not  adequate,  then  by  Charles  J,  Baker,  so 
that  ultimately  these  losses  must  have  been  paid  by  him.     It 
was  shown  by  Mr.  Blacklock,  a  witness  for  the  appellee,  after 
examining  the  books,  that  the  net  profits  distributed  were  what 
remained  "after  all  charges  and  bad  debts  were  taken  out." 
This  was  the  unbroken  course  of  business  between  the  partners. 
In  accordance  with  this  course  of  business,  when  certain  real 
estate  which  was  carried  on  the  books  at  seventy  thousand  dol- 
lars, was  appreciated  in  value  to  the  extent  of  nineteen  thou- 
sand dollars,  this  increase  was  in  June,  1872,  carried  to  profit 
and  loss  and  distributed  as  part  of  the  net  profits.     This  was 
the  correct  disposition,  because  that  distribution  did  not  impair 
the  capital  of  the  father,  which  upon  dissolution  would  remain 
in  specie.     This  distribution  was  therefore  no  departure  from 
the  uniform  course,  and,  even  if  it  were,  having  been  made 
under  the  direction  of  the  father,  the  sons  could  no  more  be 
required  to  contribute  to  its  return  to  the  estate    than  they 
could  be  required  to  return  a  proportion  of  net  profits  distrib- 
uted ten  or  twenty  years  before,  to  make  good  losses  afterward 
occurring.     Net  profits,  as  defined  above,  have  been  shown  to 
be  the  only  source,  under  the  dealings  of  the  parties,  to  which 
the  sons  could  look  for  compensation  for  their  services,  and  the 
only  source  to  which  the  father  could  look  for  reimbursement 
for  debts  of  the  firm  paid  by  him.     We  cannot  believe,  in  the 
face  of  the  evidence  afforded  by  the  partnership  books,  that  the 
father  meant  if  losses  were  incurred  greater  than  the  profits 
would  discharge  that  his  sons  were  not  only  to  lose  their  labor, 
but  to  go  down  into  their  pockets  to  share  with  him  the  loss 
of  his  capital.     The  question  we  have  to  decide  is  one  of  inten- 
tion and  must  be  determined  by  a  consideration  of  all  the  cir- 
cumstances available  for  the  construction  of  the  contract:  Par- 
eons  on  Contracts,  58;Fleischmann  v.  Gottschalk,  70  Md.  639. 
Our  construction  of  the  contract,  as  deduced  from  the  uniform 
course  of  dealing  between  the  ''°''  partners,  is,  that  the  father 
put  his  capital  against  the  time  and  skill  of  his  eons,  believing 
that  the  profits  alone,  under  the  plan  adopted,  would  discharge 
all  the  debts  and  protect  his  capital  from  impairment;  the  sons 
believing  that  the  profits,  after  payment  of  all  debts,  would 
insure  them  reasonable  compensation  for  their  time  and  skill. 
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The  principle  involved  in  this  view  of  the  contract  is  sup- 
ported by  courts  of  acknowledged  reputation,  and  by  text-writers 
of  authority.  In  Everly  v.  Durborrow,  8  Phila.  93,  a  bill  waa 
filed  for  an  account  between  partners,  where  one  contributed 
money,  and  the  other  time  and  skill,  and  the  whole  capital  was 
lost,  but  the  relief  was  denied  by  Judge  Sharswood,  who  cited 
the  following  language  from  Lindley  on  Partnership:  ''What- 
ever at  the  commencement  of  the  partnership  is  thrown  into 
the  common  stock  belongs  to  the  firm,  unless  the  contrary  can 
be  shown";  and  then  said  what,  he  adds,  does  not  contradict 
this:  "At  the  expiration  of  this  partnership,  this  capital  shall 
be  returned  without  interest  before  the  final  division  of  profits. 
But  here  there  are  no  profits  to  be  divided;  there  is  no  capital 
to  return,  Everly  has  lost  his  money,  and  Durborrow  has  lost 
what  he  set  against  it,  his  time  and  services  enhanced  in  value 
by  his  knowledge  of  the  business."  This,  it  is  true,  was  a  nisi 
prius  decision,  but  the  great  name  of  Judge  Sharswood  gives  it 
just  authority.  The  same  view  was  held  by  the  eminent  •Chief 
Justice  Eobertson,  of  Kentucky,  in  Heran  v.  Hall,  1  B.  Mon. 
159,  35  Am.  Dec.  178,  who  said:  "It  is  a  general  rule  that  when 
the  capital  of  one  party  is  money,  and  that  of  the  other  labor 
or  other  personal  service,  they  are  not  partners  inter  sese  in  the 
technical  sense,  merely  because  they  had  no  mutual  interest  in 
the  profits,  and  that  nothing  else  appearing,  even  considering 
them  partners  in  the  stock,  he  whose  capital  was  labor  would 
not  be  liable  to  him  whose  capital  was  money  for  contribution 
for  any  loss  of  capital  in  the  adventure;  for  in  such  a  case  each 
will  have  sustained  a  correspondent  loss  of  his  capital;  and 
neither  of  them  would  therefore  be  liable  to  the  other  for  con- 
tribution.*' 

'^^^  In  Cameron  v.  Watson,  10  Kich.  Eq.  103,  the  same  view 
was  expressed  by  Chancellor  Dunkin,  quoting  from  Puffendorf : 
"In  partnerships  where,  on  the  one  side,  labor  is  contributed, 
and  on  the  other  only  the  use  of  money,  that  partner  who  con- 
tributed the  money  does  not  always  admit  the  other  to  a  share 
of  the  principal,  but  only  to  a  share  of  the  profit  which  such 
labor  and  money  joined  together  might  produce.  According  to 
this  rule,  if  there  should  be  nothing  gained  by  the  partnership 
concern,  A  should  lose  his  labor  and  B  his  interest,  which  would 
be  equal  and  just.  And  should  the  original  stock  be  diminished 
by  'the  same  rule,  A  loses  only  his  labor,  whereas  B  would  lose 
interest  and  a  part  of  his  principal.  At  the  dissolution  B  would 
be  entitled  to  claim  his  money  capital  before  any  division  of 
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profits.  A  could  claim  nothing  as  profits  until  the  amount  put 
in  by  B  was  returned.  On  the  other  hand,  if  it  was  not  there, 
B,  who  had  thus  risked  his  property,  must  submit  to  the  loss." 

In  Manly  v.  Taylor,  50  N.  Y.  Sup.  Ct.  26,  this  opinion  is  said 
to  be  sustained  by  the  weight  of  authority,  and  in  Hasbrouck 
V.  Childs,  3  Bosw.  105,  the  subject  is  discussed  by  Judge  Murray 
Hoffman  with  great  learning  and  fullness.  After  stating  the 
general  rule  of  equality,  he  says:  "The  case  is  very  different 
when  labor  is  furnished  as  an  equivalent  for  the  use  of  money 
only,  and  not  as  of  equal  value  with  the  money  itself.  The 
contributor  of  capital  has  then  a  right  to  reclaim  the  amount 
from  the  fund.  The  contributor  of  labor  is  not  liable  for  any 
part  of  a  loss  of  such  money.  Ees  perit  domino,  is  the  maxim 
strictly  applicable;  and  if  any  portion  of  the  money  is  unex- 
hausted, the  party  who  advanced  it  receives  it  back."  And  in 
support  of  his  statement  he  cites  the  passage  from  Puffendorf 
quoted  in  Cameron  v.  Watson,  10  Eich.  Eq.  103,  and  says: 
"After  a  careful  examination  of  the  English  authorities,  I  am 
satisfied  that  we  are  at  liberty  to  adopt  any  just  principle  for  the 
valuatiiDn  of  labor  contributed  to  the  partnership  funds  which 
the  agreement  of  the  parties  does  not  preclude,  and  equity  may 
dictate.  '^^^  ....  It  is  obvious  that  had  the  losses  exhausted 
the  whole  capital  Hasbrouck  would  in  effect  be  made  the  guar- 
antor of  Child's  capital  in  proportion  to  his  interest  in  the 
profits — I  apprehend  that  the  agreement  does  not  imply  this, 
that  the  law  does  not  warrant  it,  and  certainly  justice  disclaims 
it." 

The  Pennsylvania,  Kentucky,  and  South  Carolina  cases  to 
which  we  have  referred  have  been  reviewed  and  disapproved  in 
Whitcomb  v.  Converse,  119  Mass,  43,  20  Am.  Eep,  311,  but  we 
are  satisfied  they  state  the  sounder  rule  for  the  case  before  us. 

We  are  confirmed  in  this  conclusion  by  the  language  of  the 
supreme  court  in  London  Assur.  Co.  v.  Drennen,  116  U.  S.  461, 
where  the  court  said:  "Persons  cannot  be  made  to  assume  the 
relation  of  partners  as  between  themselves,  when  their  purpose 
is  no  partnership  shall  exist.  There  is  no  reason  why  they  may 
not  enter  into  an  agreement  whereby  one  of  them  shall  partici- 
pate in  the  profits  arising  from  the  management  of  particular 
property  without  his  becoming  a  partner  with  the  others,  or 
without  his  acquiring  an  interest  in  the  property  itself  so  as  to 
effect  a  change  of  title."  And  also  by  what  is  said  in  Paul  v. 
Cullum,  132  U.  S.  550:  "While  in  the  absence  of  written  stip- 
ulations or  other  evidence  showing  a  different  intention,  part- 
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ners  will  be  held  to  share  equally  both  profits  and  losses,  it 
is  entirely  competent  for  them  to  determine  as  between  them- 
selves the  basis  upon  which  profits  shall  be  divided  and  losses 
borne,  without  regard  to  their  respective  contributions,  whether 
of  money,  labor,  or  experience  to  the  common  stock." 

We  think  the  decree  of  the  circuit  court  was  erroneous. 

Decree  reversed  and  bill  dismissed,  with  costs  to  appellants 
above  and  below. 


PARTNERS  INTER  SESE— WHO  ARE  NOT  —CONTRIBUTION 
FOR  LOST  CAPITAIj.— In  a  joint  adventure  where  one  person  fur- 
nishes money  and  another  labor,  they  are  not  partners  inter  sese, 
in  the  technical  sense,  merely  because  they  have  a  mutual  interest 
In  the  profits;  and  he  who  contributes  the  labor  is  not  liable  to  him 
who  advances  the  money  for  any  part  of  the  capital  lost  in  the  ven- 
ture: Heran  v.  Hall,  1  B.  Mon.  159,  35  Am.  Dec.  17a  But  see  Whit- 
comb  V.  Converse,  119  Mass.  38,  20  Am.  Rep.  311. 
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LUNT  V.  COOK. 

[175  Massachusetts,  1.] 

MORTGAGE  SALE— LEVY  ON  EQUITY  OF  REDEMPTION 
—PURCHASE  AT  FORECLOSURE  BY  MORTGAGOR— Where  a 
mortgagor's  equity  of  redemption  has  been  levied  upon,  a  subse- 
quent purchase  of  the  property  by  him  at  foreclosure  sale  operates 
as  a  conveyance  of  the  title  to  him,  and  not  as  a  discharge  or  re- 
lease of  the  mortgage,  and  hence  a  deed  given  by  virtue  of  a  sub- 
sequent sale  of  the  equity  of  redemption  which  had  been  levied 
upon  is  of  no  effect. 

Writ  of  entry  to  recover  land.  The  property  was  originally 
conveyed  by  deeds  to  the  defendant  (tenant),  the  grantee  being 
described  as  George  Ward  Cook,  trustee.  There  were  no  other 
words  to  indicate  a  trust  aside  from  this  description.  The 
tenant  gave  a  mortgage  of  the  premises  to  one  Bowley  on  May 
29,  1897,  which  contained  a  power  of  sale.  February  19,  1898, 
all  of  the  tenant's  interest  in  the  property  was  attached.  April 
23,  1898,  demandant  recovered  judgment  against  the  tenant, 
and  on  May  21, 1898,  he  levied  execution  on  the  tenant's  equity 
of  redemption.  June  22,  1898,  the  mortgagee  sold  under  the 
power  of  sale  to  the  tenant,  George  Ward  Cook,  agent,  and 
gave  a  deed.  July  28,  1898,  after  prior  attachments  had  been 
dissolved,  the  officer  sold  the  tenant's  equity  of  redemption 
previously  levied  upon.  The  tenant  offered  in  evidence  a  cer- 
tificate of  an  entry  to  foreclose  the  mortgage  given  by  him  to 
Bowley.  The  demandant  requested  the  following  rulings:  1. 
The  deeds  from  Hall,  guardian,  and  from  Bowley  and  others  to 
Cook,  trustee,  did  not  create  an  estate  in  trust;  2.  Such  deeds 
conveyed  an  absolute  title  to  Cook;  3.  The  evidence  does  not  es- 
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tablish  a  trust;  4.  The  deed  from  Bowley  to  Cook,  agent,  dated 
June  23,  1898,  operated  as  a  discharge  of  the  mortgage  given 
by  Cook  to  Bowley;  5.  The  words  "trustee"  and  "agent"  in 
the  deeds  do  not  affect  the  construction  of  the  deeds;  6.  These 
words  must  be  rejected  as  surplusage;  7.  As  matter  of  law,  upon 
the  evidence,  the  demandant  is  entitled  to  judgment;  8.  The 
tenant  is  not  entitled  to  judgment  as  matter  of  law.  The  judge 
made  all  the  rulings,  except  the  fourth,  seventh,  and  eighth. 
Demandant  excepted.     Judgment  for  the  tenant. 

P.  H.  Pearl,  for  the  demandant. 

H.  J,  Cole,  for  the  tenant. 

»  MORTON,  J.  The  effect  of  the  levy  was  to  devest  the 
tenant  of  the  equity  of  redemption:  Capen  v.  Doty,  13  Allen, 
263;  Pub.  Stats.,  c.  173,  sec.  45;  Stats.  1896,  c.  464,  sec.  1.  All 
that  remained  to  the  tenant  was  the  right  to  redeem  from  the 
levy:  Pub.  Stats.,  c.  172,  sec.  33.  This  was  taken  away  by  the 
foreclosure  proceedings,  and  the  deed  under  the  power  of  sale 
contained  in  the  ^  mortgage  operated  as  a  conveyance  of  the 
title  to  the  tenant,  and  not  as  a  discharge  or  release  of  the  mort- 
gage. The  doctrine  of  merger  does  not  apply.  The  rulings 
which  were  requested  and  refused  were  rightly  refused. 

Judgment  for  the  tenant. 


EXECUTION  SALES  OF  THE  EQUITY  OP  REDEMPTION  are 
discussed  in  the  mouographic  note  to  Atkins  v.  Sawyer,  11  Am,  Dec. 
193-198. 


BONNEY  V.  BONNET. 
[175  Massachusetts,  7.] 
MARRIAGE  AND  DIVORCE— CRUEL  TREATMENT.-The 
acts  of  a  wife  in  failing  to  stay  at  home  and  take  care  of  her  sick 
husband,  or  in  refusing  to  consent  to  his  hiring  a  nurse  so  to  do, 
and  in  neglecting  to  properly  administer  medicines  to  him,  he  being 
under  the  care  of  a  physician  and  financially  able  to  procure  proper 
food  and  nursing,  do  not  constitute  such  cruel  and  abusive  treat- 
ment as  will  authorize  a  suit  for  divorce,  though  his  health  was 
temporarily  injured  thereby. 

P.  A.  Aubertin  and  E.  0.  Harris,  for  the  libelant. 

No  counsel  appeared  for  the  libelee. 

''  LOEING,  J.     We  are  of    opinion  that  the  acts  of  the 
libelee  did  not  amount  to  cruel  and  abusive  treatment  within 
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the  meaning  ®  of  the  Public  Statutes,  chapter  146,  section  1. 
The  libelant  testified:  "There  was  nobody  else  in  the  family  to 
administer  medicines  except  my  wife;  she  gave  me  medicines 
when  she  was  there;  she  did  not  remain  at  home  all  the  time; 
she  went  to  the  theater  and  dances;  she  was  at  work  also.  I 
was  of  financial  ability  to  procure  a  servant.  I  endeavored  to 
procure  a  nurse  or  housekeeper  to  wait  upon  me.  I  wanted 
to;  she  said  if  I  did  she  would  leave  the  place."  Another  wit- 
ness for  the  libelant  testified  that  the  libelee  "was  off  on  her 
wheel  sometimes;  she  could  not  do  as  she  could  if  she  stayed 
at  home.'* 

Without  doubt  the  libelee  failed  to  perform  the  duties  of  a 
wife  in  failing  either  to  stay  at  home  and  take  care  of  her  hus- 
band, or  to  consent  to  her  husband  hiring  a  nurse  or  house- 
keeper so  to  do.  But  the  libelant  was  not  dependent  solely 
upon  his  wife.  He  was  under  the  care  of  a  physician,  and  had 
the  money  with  which  to  procure  proper  food  and  nursing.  It 
appears  that  he  did  in  fact  procure  the  proper  food  when  he 
got  up  from  his  sick  bed,  by  boarding  with  the  occupants  of 
another  tenement  in  the  same  house,  and  that  he  afterward 
went  to  Jamaica  in  search  of  health.  If  he  was  not  content 
with  the  care  his  wife  gave  him  while  he  was  sick  in  bed,  his 
remedy  was  to  hire  a  nurse,  even  if  his  wife  wrongly  threatened 
to  leave  his  tenement  if  he  did  so.  There  was  no  pretense  that 
this  could  not  have  been  done  through  the  physician  in  at- 
tendance. 

Under  these  circumstances  the  fact  that  the  libelant's  health 
was  temporarily  injured  by  the  libelee's  failure  to  comply  with 
the  doctor's  orders  as  to  the  libelant's  diet  and  medicines  is  not 
sufficient.  Her  action  in  that  respect  may  in  one  sense  be  said 
to  be  cruel,  and  the  libelant  may  be  said  to  have  been  abused 
by  her.  But  it  is  not  such  cruel  and  abusive  treatment  as  un- 
der the  circumstances  of  the  libelant  will  cause  injury  to  his 
health  or  create  danger  of  such  injury,  or  reasonable  apprehen- 
sion of  such  danger,  if  the  parties  continue  to  live  together; 
and  nothing  less  will  make  out  a  ease  of  divorce  on  this  ground: 
Bailey  v.  Bailey,  97  Mass.  373,  380,  381;  Lyster  v.  Lyster,  111 
Mass.  327-329. 

Libel  dismissed. 


DIVORCE  ON  THE  GROUND  OP  CRUELTY  will  be  denied,  If 
there  is  no  actual  bodily  violence,  unless  the  treatment  or  neglect 
Is  such  as  Impairs  the  health,  or  renders  cohabitation  Intolernble  or 
nnsafe:  See  the  monographic  note  to  Relnhard  v.  Reinhard,  65  Am. 
St.  Rep.  78,  on  cruelty  as  a  ground  for  divorce. 
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FEOTHINGHAM  v.  SHAW. 
[175  Massachusetts,  69.] 

ESTATES  OF  DEiCEDENTS  —  COLLATERAL  INHERI- 
TANCE TAX— PERSONAL  PROPERTY— CONFLICT  OF  LAWS. 
Stocks  and  bonds  of  foreign  corporations,  including  bonds  secured  by 
mortgage,  situated  in  one  state,  but  owned  by  a  resident  of  another 
state,  are  for  the  purposes  of  taxation  treated  as  having  a  situs  at  the 
domicile  of  their  owner,  and  upon  the  death  of  such  owner  are  sub- 
ject to  the  payment  of  a  collateral  inheritance  tax  imposed  by  the 
law  of  the  domicile. 

ESTATEIS  OF  DECEDENTS— CONFLICT  OP  LAWS— SUC- 
CESSION TAX. — ^Legacy  and  succession  duties  as  such  are  payable 
at  the  place  of  domicile  in  respect  to  movable  property  wherever 
situated,  since  the  succession  or  legacy  takes  effect  by  virtue  of  the 
law  of  the  domicile. 

EXECUTORS  AND  ADMINISTRATORS.— PAYMENT  BY  A 
FOREIGN  DEBTOR  TO  THE  DOMICILIARY  ADMINISTRATOR 
will  be  a  bar  to  a  suit  brought  by  an  ancillary  administrator  subse- 
quently appointed. 

Petition  by  the  executor  of  a  will  for  instmctions  as  to  the 
payment  of  a  collateral  inheritance  tax  on  residuary  legacies. 

G.  E.  Nutter  and  T.  L.  Frothingham,  for  the  petitioners. 

A.  W.  De  Goosh,  assistant  attorney  general,  for  the  respond- 
ent. 

■^o  MOETON,  J.  At  the  time  of  his  death  the  testator  was 
domiciled  at  Salem,  in  this  commonwealth,  and  his  estate,  ex- 
cept certain  real  estate  situated  here  and  appraised  at  two 
thousand  one  hundred  dollars,  and  cash  in  a  savings  bank  in 
Salem  amounting  to  nine  hundred  and  ninety-three  dollars, 
was,  and  for  many  years  had  been,  in  the  hands  of  his  agents  in 
New  York,  and  consisted  of  bonds  and  stock  of  foreign  corpora- 
tions, a  certificate  of  indebtedness  of  a  foreign  corporation, 
bonds  secured  by  mortgage  on  real  estate  in  New  Hampshire, 
the  makers  living  in  New  York,  and  of  cash  on  deposit  with  a 
savings  bank  and  with  individuals  in  Brooklyn — the  total  being 
upward  of  forty  thousand  dollars. 

There  has  been  no  administration  in  New  York,  and  the  peti- 
tioners have  taken  possession  of  all  the  property  except  the  real 
estate,  and  have  paid  all  of  the  debts  and  legacies  except  the 
residuary  legacies.  None  of  the  legacies  are  entitled  to  exemp- 
tion if  otherwise  liable  to  the  tax. 

The  petitioners  contend  that  the  stocks,  bonds,  etc.,  were 
not  "property  within  the  jurisdiction  of  the  commonwealth," 
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witlim  the  meaning  of  the  Statutes  of  1891,  chapter  425,  sec- 
tion 1,  and  that,  if  they  were,  the  succession  took  place  by 
virtue  of  the  law  of  New  York  and  not  of  this  state. 

It  is  clear  that  if  the  question  of  the  liability  of  the  testator 
to  be  taxed  in  Salem  for  the  property  had  arisen  during  his  life- 
time he  would  have  been  taxable  for  it  under  the  Public  Stat- 
utes, chapter  11,  sections  4,  20,  notwithstanding  the  certificates, 
etc.,  were  in  New  York:  Kirtland  v.  Hotchkiss,  100  U.  S.  491; 
State  Tax  on  Foreign-Held  Bonds,  15  WaU.  300;  Cooley  on 
Taxation,  2d  ed.,  371;  and  the  liability  would  have  extended 
to  and  included  the  bonds  secured  by  mortgage:  Kirtland  v. 
Hotchkiss,  100  U.  S.  491;  State  Tax  on  Foreign-Held  Bonds, 
15  Wall.  300;  Hale  v.  County  Commrs.,  137  Mass.  111.  It  is 
true  that  the  Public  Statutes  provide  that  personal  propei-ty 
wherever  situated,  whether  within  or  without  ^^  the  common- 
wealth, shall  be  taxed  to  the  owner  in  the  place  where  he  is 
an  inhabitant.  But  it  is  obvious  that  the  legislature  cannot 
authorize  the  taxation  of  property  over  which  it  has  no  con- 
trol, and  the  principle  underlying  the  provision  is  that  per- 
sonal property  follows  the  person  of  the  owner,  and  properly 
may  be  regarded,  therefore,  for  the  purposes  of  taxation,  as 
having  a  situs  at  his  domicile,  and  as  being  taxable  there.  Af- 
ter the  testator's  death  the  property  would  have  been  taxable 
to  his  executors  for  three  years,  or  until  distributed  and  paid 
over  to  those  entitled  to  it,  and  notice  thereof  to  the  assessors; 
ehowing  that  the  fiction,  if  it  is  one,  is  continued  for  the  pur- 
poses of  taxation  after  the  owner's  death:  Pub.  Stats.,  c.  11,  sec. 
20,  cl.  7;  Hardy  v.  Yarmouth,  6  Allen,  277.  In  the  present 
case,  the  tax  is  not  upon  property  as  such,  but  upon  the  privi- 
lege of  disposing  of  it  by  will,  and  of  succeeding  to  it  on  the 
death  of  the  testator  or  intestate,  and  it  ^Tias  some  of  the  char- 
acteristics of  a  duty  on  the  administration  of  the  estates  of  de- 
ceased persons":  Minot  v.  Winthrop,  162  Mass.  113,  124;  Cal- 
lahan V.  Woodbridge,  171  Mass.  595;  Greves  v.  Shaw,  173  Mass. 
205;  Moody  v.  Shaw,  173  Mass.  375.  In  arriving  at  the  amount 
of  the  tax,  the  property  within  the  jurisdiction  of  the  com- 
monwealth is  considered,  and  we  see  no  reason  for  supposing 
that  the  legislature  intended  to  depart  from  the  principle  here- 
tofore adopted,  which  regards  personal  property  for  the  pur- 
poses of  taxation  as  having  a  situs  at  the  domicile  of  its  owner. 
This  is  the  general  rule:  Cooley  on  Taxation,  2d  ed.,  372;  and 
though  it  may  and  does  lead  to  double  taxation,  that  has  not 
been  accounted  a  sufficient  objection  to  taxing  personal  prop- 
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erty  to  the  owner  during  his  life  at  the  place  of  his  domicile, 
and  we  do  not  see  that  it  is  a  sufficient  objection  to  the  im- 
position of  succession  taxes  or  administration  duties  under  like 
circumstances  after  his  death. 

In  regard  to  the  mortgage  bonds,  it  is  to  be  noted,  in  addi- 
tion to  what  has  been  said,  that  this  case  differs  from  Callahan 
V.  Woodbridge,  171  Mass.  595.  In  that  case  the  testator's  domi- 
cile was  in  New  York,  and  it  does  not  appear  from  the  opinion 
that  the  note  and  mortgage  deed  were  in  this  state.  In  this 
case  the  domicile  was  in  this  commonwealth,  and  we  think  that 
for  the  purposes  of  taxation  the  mortgage  debt  may  be  regarded 
as  having  a  situs  here.  This  is  the  view  taken  in  Hanson's 
Death  ^  Duties,  fourth  edition,  239,  240,  which  is  cited  ap- 
parently with  approval  by  Mr.  Dicey,  though  he  calls  atten- 
tion to  cases  which  may  tend  in  another  direction:  See  Dicey 
on  Conflict  of  Laws,  319,  note  1. 

It  seems  to  us,  therefore,  that  for  the  purposes  of  the  tax  in 
question  the  property  in  the  hands  of  the  executor  must  be  re- 
garded as  having  been  within  the  jurisdiction  of  this  common- 
wealth at  the  time  of  the  testator's  death:  See  In  re  Swift,  137 
N.  Y.  77;  Miller's  Estate,  183  Pa.  St.  157. 

The  petitioners  further  contend  that  the  succession  took 
place  by  virtue  of  the  law  of  New  York.  But  it  is  settled  that 
the  succession  to  movable  property  is  governed  by  the  law  of 
the  owner's  domicile  at  the  time  of  his  death.  This,  it  has  been 
often  said,  is  the  universal  rule,  and  applies  to  movables  wher- 
ever situated:  Stevens  v.  Gaylord,  11  Mass.  256;  Dawes  v.  Head, 
3  Pick.  128,  144,  145;  Fay  v.  Haven,  3  Met.  109;  Wilkins  v. 
Eilett,  9  Wall.  740;  108  U.  S.  256;  Freke  v.  Carbery,  L.  R. 
16  Eq.  461;  Attorney  General  v.  Campbell,  L.  R.  5  H.  L.  524; 
Duncan  v.  Lawson,  L.  E.  41  Ch.  D.  394;  Sill  v.  Worswick,  1 
H.  Black.  665,  690;  Dicey  on  Conflict  of  Laws,  683;  Story  on 
Conflict  of  Laws,  7th  ed.,  sees.  380,  481. 

If  there  are  movables  in  a  foreign  country,  the  law  of  the 
domicile  is  given  an  extraterritorial  effect  by  the  courts  of  that 
country,  and  in  a  just  and  proper  sense  the  succession  is  said 
to  take  place  by  force  of  and  to  be  governed  by  the  law  of  the 
domicile.  Accordingly,  it  has  been  held  that  legacy  and  suc- 
cession duties  as  such  were  payable  at  the  place  of  domicile 
in  respect  to  movable  property  wherever  situated,  because  in 
such  cases  the  succession  or  legacy  took  effect  by  virtue  of  the 
law  of  domicile:  Wallace  v.  Attorney  General,  L.R.l.Ch.D.l; 
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Dicey  on  Conflict  of  Laws,  785;  Hanson's  Death  Duties,  423, 
526. 

"With  probate  or  estate  or  administration  duties  as  such  it  is 
different.  They  are  levied  in  respect  of  the  control  which  every 
government  has  over  the  property  actually  situated  within  its 
jurisdiction,  irrespective  of  the  place  of  domicile:  Laidlay  v. 
Lord  Advocate,  L.  E.  15  App.  Cas,  468,  483;  Hanson's  Death 
Duties,  4th  ed.,  2,  63. 

Of  course,  any  state  or  country  may  impose  a  tax  and  give 
it  such  name  or  no  name  as  it  chooses,  which  shall  embrace,  if  so 
^^  intended,  the  various  grounds  upon  which  taxes  are  or  may 
be  levied  in  respect  of  the  devolution  of  estates  of  deceased 
persons,  and  which  shall  be  leviable  according  as  the  facts  in 
each  particular  case  warrant.  In  England,  for  instance,  the 
estate  duty,  as  it  is  termed,  under  the  finance  act  of  1894  (57 
&  58  Vict.,  e.  30)  has  largely  superseded  the  probate  duty,  and 
under  some  circumstances  takes  the  place  of  the  legacy  and 
succession  duty  also:  Hanson's  Death  Duties,  4th  ed.,  62,  63,  81. 

But  whatever  the  form  of  the  tax,  the  succession  takes  place 
and  is  governed  by  the  law  of  the  domicile;  and,  if  the  actual 
situs  is  in  a  foreign  country,  the  courts  of  that  country  cannot 
annul  the  succession  established  by  the  law  of  the  domicile: 
Dammert  v.  Osbom,  141  N".  Y.  564.  In  further  illustration  of 
the  extent  to  which  the  law  of  the  domicile  operates,  it  is  to 
be  noted  that  the  domicile  is  regarded  as  the  place  of  principal 
administration,  and  any  other  administration  is  ancillary  to  that 
granted  there.  Payment  by  a  foreign  debtor  to  the  domiciliary 
administrator  will  be  a  bar  to  a  suit  brought  by  an  ancillary 
administrator  subsequently  appointed:  Wilkins  v.  Ellett,  9  Wall. 
740;  108  U.  S.  256;  Stevens  v.  Gaylord,  11  Mass.  256;  Hutchins 
V.  State  Bank,  12  Met.  421;  Martin  v.  Gage,  147  Mass.  204. 
And  the  domiciliary  administrator  has  sufficient  standing  in 
the  courts  of  another  state  to  appeal  from  a  decree  appointing 
an  ancillary  administrator:  Smith  v.  Sherman,  4  Gush,  408. 
Moreover,  it  is  to  be  observed,  if  that  is  material,  that  there 
has  been  no  administration  in  New  York,  that  the  executor 
was  appointed  here,  and  has  taken  possession  of  the  property 
by  virtue  of  such  appointment  and  must  distribute  it  and  ac- 
count for  it  according  to  the  decrees  of  the  courts  of  this  com- 
monwealth. To  say,  therefore,  that  the  succession  has  taken 
place  by  virtue  of  the  law  of  New  York  would  be  no  less  a 
fiction  than  the  petitioners  insist  that  the  maxim,  Mobil ia 
sequuntur  personam,  is  when  applied  to  matters  of  taxation. 
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The  petitioners  contend  that  in  Callahan  v.  Woodbridge,  171 
Mass.  595,  it  was  held  that  the  succession  to  the  personal  prop- 
erty in  this  state  took  place  by  virtue  of  the  law  of  this  state, 
although  the  testator  was  domiciled  in  New  York.  We  do 
not  so  understand  that  case.  That  case  and  Greves  v.  Shaw, 
173  Mass.  205,  and  Moody  v.  Shaw,  173  Mass.  375,  rest  on  the 
right  of  a  state  to  impose  a  tax  or  duty  in  ®*  respect  to  the 
passing  on  the  death  of  a  nonresident  of  personal  property  be- 
longing to  him  and  situated  within  its  jurisdiction.  We  think 
that  the  decree  should  be  affirmed. 

So  ordered. 


TAXATION.— ON  THE  SITUS  OF  STOCKS  AND  BONDS  for 
purposes  of  taxation,  see  the  monographic  note  to  Buck  v.  Miller, 
62  Am.  St.  Rep.  452-459. 

COLLATERAL  INHERITANCE  TAX— SITUS  OF  PROPERTY. 
Personal  property  of  a  resident  decedent,  whether  situated  within 
or  without  the  state,  is  subject  to  the  collateral  inheritance  tax  law; 
and  the  estate  of  a  decedent  composed  of  bonds  or  securities,  no 
matter  where  deposited,  is  subject  to  such  law  in  the  state  of  his 
domicile  at  the  time  of  his  death:  Monographic  note  to  State  v. 
Hamlin,  41  Am.  St.  Rep.  583,  See,  too,  the  extended  note  to  Buck  v. 
Miller,  62  Am.  St  Eep.  454,  455. 


HAEDY  V.  BEVEELY  SAVINGS  BANK. 

[175  Massachusetts,  112.] 

ATTACHMENT— MORTGAGE  SALE— SURPLUS.— Where  a 
creditor  of  a  mortgagor,  who  has  attached  his  equity  of  redemption, 
wishes  to  protect  any  interest  that  he  may  have  in  the  proceeds  re- 
maining in  the  mortgagee's  hands  upon  a  foreclosure  sale,  he  should 
give  due  notice  to  the  mortgagee,  and  the  mortgagee  is  not  liable  to 
him  for  the  proceeds  after  a  foreclosure  sale,  where,  without  notice 
of  such  creditor's  claim,  he  pays  the  surplus  to  the  mortgagor. 

Bill  in  equity  alleging  that  one  Forrest  executed  to  the  de- 
fendant a  mortgage  containing  a  power  of  sale,  conditioned  to 
pay  two  thousand  one  hundred  dollars.  The  property  was  sold 
under  the  power  of  sale  for  two  thousand  five  hundred  and 
seventy-one  dollars,  which  exceeded  the  indebtedness  by  two 
hundred  and  nineteen  dollars  and  twenty-seven  cents.  Subse- 
quently to  the  execution  of  the  mortgage,  but  before  the  sale, 
the  plaintiff  attached  Forrest's  interest  in  the  mortgaged  real 
property  and  the  attachment  was  recorded.  The  plaintiff  re- 
covered judgment  against  Forrest  for  two  hundred  and  fifteen 
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dollars.  "Within  thirty  days  from  the  date  of  the  jndgmeiit, 
the  plaintiff  had  maintained  his  lien  on  the  surplus  proceeds 
of  the  sale  of  the  land  by  filing  this  bill  and  by  demanding  of 
defendant  Forrest's  share  of  such  surplus.  The  answer  alleged 
that  the  defendant,  without  notice  of  any  legal  proceedings  by 
the  plaintiff  against  Forrest,  and  upon  the  latter's  order,  paid 
two  hundred  dollars  of  the  surplus  to  one  Holcombe,  an  exe- 
cution creditor  of  Forrest,  of  whose  claim  it  had  notice  before 
the  sale,  and  paid  the  balance  to  Forrest. 

F.  E.  Barnard,  for  the  plaintiff. 

D.  W.  Quill,  for  the  defendant. 

ii»  MORTON",  J.    We  think  that  this  case  is  governed  by 
George  v.  Wood,  9  Allen,  80,  85  Am.  Dec.  741.    In  that  case 
it  was  held  that  a  mortgagee  who  had  released  a  portion  of 
the  mortgaged  premises  was  not  bound  to  contribute  to  a  sub- 
sequent mortgagee  of  the  existence  of  whose  mortgage  he  had 
no  notice,  actual  or  constructive,  at  the  time  of  such  release. 
It  was  further  held  that  the  fact  that  such  subsequent  mortgage 
had  been  duly  recorded  was  not  constructive  notice  to  him: 
See,  also.  Bates  v.  Norcross,  ^^*  14  Pick.  224;  Western  Union 
Tel.  Co.  V.  Caldwell,  141  Mass.  489.    In  the  opinion  in  George 
V.  Wood,  9  Allen,  80,  84,  85  Am.  Dec.  741,  it  is  said  that  when 
a  purchaser  from  the  mortgagor  seeks    to  enforce   his  equity 
against  a  mortgagee  who  has  released  a  portion  of  the  mort- 
gaged premises  prior  to  the  conveyance  to  such  purchaser,  "it 
is  reasonable  to  require  strict  proof  of  notice.     He  [the  pur- 
chaser] takes  his  title  with  full  knowledge  that  it  is  subject 
to  the  mortgage;  and  if  he  does  hot  perfect  it  by  a  release,  he 
ought  not  to  subject  the  mortgagee  to  the  constant  necessity  of 
investigating  transactions  between  the  mortgagor    and    third 
persons  subsequent  to  the  mortgage,  in  order  to  protect  him, 
when  by  giving  notice  he  can  so  easily  protect  himself.     The 
establishing  of  such  mere  collateral  equities,  which  do  not  af- 
fect the  legal  title,  cannot  be  considered  as  within  the  pur- 
poses intended  to  be  accomplished  by  the  statutes  for  regis- 
tration of  deeds."    We  think  that  this  reasoning  applies  to  the 
case  of  an  attachment  of  an  equity  of  redemption,  and  that, 
if  the  attaching  creditor  wishes  to  protect  any  interest  that  he 
may  have  in  the  proceeds  remaining  in  the  mortgagee's  hands 
upon  a  foreclosure  sale  he  should  give  due  notice  to  the  mort- 
gagee.   Upon  a  foreclosure  sale  the  attachment  is  not  transferred 
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by  operation  of  law  to  the  funds  in  the  hands  of  the  mortgagee. 
It  is  only  by  due  proceedings  in  equity  that  the  creditor  can 
secure  the  benefit  of  his  attachment  if  there  should  be  a  sur- 
plus remaining  in  the  mortgagee's  hands  upon  the  foreclosure, 
sale.  And  we  think  that,  as  said  in  George  v.  Wood,  9  Allen, 
80,  85  Am.  Dec.  741,  he  can  easily  protect  himself  by  giving 
notice  to  the  mortgagee,  and  that  it  is  more  reasonable  to  re- 
quire him  to  do  so  than  it  is  to  compel  the  mortgagee  at  his 
peril  to  keep  run  of  all  attachments  and  conveyances  subse- 
quent to  his  mortgage:  See  Jones  on  Mortgages,  sec.  1930; 
Fisher  on  Mortgages,  sec.  846;  Eobbins  on  Mortgages,  914; 
Thome  v.  Heard,  [1895]  App.  Cas.  495;  M'Lean  v.  Lafayette 
Bank,  4  McLean,  430. 

We  see  no  difference  in  principle  between  the  case  of  a  re- 
lease of  a  portion  of  the  mortgaged  premises  by  the  mortgagee 
and  the  case  of  payment  of  the  surplus  remaining  on  a  fore-^ 
closure  sale. 

Decree  afiirmed;  biU  dismissed. 


MORTGAGER— NOTICB  TO,  OF  PURCHASER'S  CLAIM.-A. 
mortgagee  having  no  notice  of  the  alienation  of  a  part  of  the  mort- 
gaged land  does  not  lose  his  lien  thereon  by  releasing  another  part 
of  it:  Guion  v.  Knapp,  6  Paige,  35,  29  Am.  Dec.  741.  When  the  pur- 
chaser seeks  to  enforce  his  equity  against  the  mortgagee,  it  is  rea- 
sonable to  require  strict  proof  of  notice:  George  7.  Wood,  9  A11en» 
80,  85  Am.  Dec.  741. 


PEOPLE'S  SAVINGS  BANK  v.  HEATH. 
[175  Massachusetts,  131.] 

RES     JUDICATA— RECOVERY     OP     MONEY     PAID     ON" 

JUDGMENT.— A  banli,  which  pays  its  money  to  satisfy  a  judgment 
obtained  against  it  by  mistalte  as  trustee  of  the  principal  defendant 
In  a  court  of  competent  jurisdiction,  in  a  suit  in  which  the  bank  was 
duly  served  with  process,  and  appeared  and  voluntarily  took  such 
action  as  made  the  judgment  a  necessary  result  of  the  proceedings, 
cannot  recover  such  money,  so  long  as  the  Judgment  remains  un- 
reversed. 

RES  JUDICATA— SUBMISSION  ON  AGREED  PACTTS.— 
The  fact  that  a  case  is  submitted  on  agreed  facts,  so  that  all  ob- 
jections to  the  form  of  action  are  waived  cannot  authorize  a  court 
to  disregard  the  effect  of  a  former  unreversed  judgment. 

Contract,  to  recover  money  paid  by  the  plaintiff  upon  a  judg- 
ment against  it.  The  bank  was  summoned  as  trustee  in  an  ac- 
tion in  favor  of  Heath  against  Adolph  Johnson,  and  filed  an 
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answer  admitting  its  indebtedness  to  Johnson  on  a  deposit  of 
one  hundred  and  five  dollars  and  sixty-five  cents.  The  bank 
supposed  its  depositor  and  the  defendant  were  the  same  person, 
and  upon  judgment  being  obtained  paid  the  one  hundred  and 
five  dollars  and  sixty-five  cents  to  satisfy  the  execution  levied 
upon  it.  After  payment  the  bank  discovered  its  mistake  of 
faet^  that  the  defendant  and  its  depositor  were  different  per- 
sons, and  that  it  had  not  been  indebted  to  the  defendant  in 
the  action. 

F.  J.  Barnard,  for  the  plaintiff. 

A:  S.  Pinkerton,  for  the  defendant. 

^*^®  BAEKER,  J.  The  savings  bank  paid  its  money  to  the 
present  defendant  to  satisfy  a  judgment  which  he  had  obtained 
against  the  bank  as  trustee  of  the  principal  defendant  in  a 
court  of  competent  jurisdiction,  in  a  suit  in  which  the  bank 
was  duly  served  vrith  process,  and  appeared  and  voluntarily 
took  such  action  as  made  the  judgment  a  necessary  result  of 
the  proceedings,  and  the  judgment  remains  unreversed.  Al- 
though it  was  obtained  *^^  when  the  bank  was  not  in  fact  in- 
debted to  the  principal  defendant,  and  because  the  bank  made 
its  answer  as  trustee  and  submitted  to  be  charged  under  the 
mistake  of  falsely  supposing  itself  indebted  to  the  principal 
defendant,  the  judgment,  until  reversed,  was  a  valid  obliga- 
tion due  from  the  bank.  Tlierefore  it  was  no  legal  injury  for 
the  judgment  creditor  to  take  the  bank's  property  in  satisfac- 
tion of  the  judgment,  although  it  would  not  have  been  en- 
tered but  for  the  mistake:  Engstrom  v,  Sherburne,  137  Mass. 
153.  The  mistake  was  not  the  direct  cause  of  the  payment 
of  the  money.  The  payment  was  made  because  the  bank  wished 
and  intended  to  discharge  a  valid  judgment  obligation  against 
itself.  The  mistake  was  some  steps  farther  back,  and  while 
it  would  have  been  good  ground  for  some  seasonable  and  ap- 
propriate action  to  reverse  the  judgment,  it  does  not  give  the 
bank  the  right  to  recover  the  money  which  it  has  paid  to  sat- 
isfy a  valid  judgment  still  unreversed:  Homer  v.  Fish,  1  Pick. 
435,  11  Am.  Dec.  218;  M'Rae  v.  Mattoon,  13  Pick.  53;  Wilbur 
V.  Sproat,  2  Gray,  431. 

That  the  present  case  was  submitted  on  agreed  facts,  so  that 
all  objections  to  the  form  of  action  are  waived,  could  not  au- 
thorize the  court  to  disregard  the  effect  of  the  former  judg- 
ment.   A  submission  upon  facts  agreed  is  not  a  substitute  for 
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proper  proceedings  seasonably  brought  to  reverse  a  judgment, 
and  the  decision  of  a  question  so  raised  must  be  upon  the  theory; 
that  the  judgment  is  in  force. 

Judgment  for  the  defendant  affirmed. 


RES  JUDICATA.— For  Instances  of  res  judicata,  see  the  mono- 
graphic notes  to  Gayer  v.  Parker,  8  Am.  St  Rep.  229-231;  Gould  v. 
Sternburg,  15  Am.  St.  Rep.  142-144;  Fahey  v.  Esterley  Machine  Co., 
44  Am.  St.  Rep.  562-572.  A  judgment  is  conclusive  as  to  the  parties 
to  it  unless  mistake  or  fraud  is  shown,  Keighler  v.  Savage  Mfg.  Co., 
12  Md.  883,  71  Am.  Dec.  600.  But  a  mistake  in  a  former  decree  is 
not  conclusive  where  the  point  to  which  the  mistake  referred  was 
not  In  litigation:  Garret  v.  Day,  2  McCord  Eq.  27,  16  Am.  Dec.  629. 
And  acquiescence  in  a  judgment  constitutes  what  is  decided  there- 
by res  judicata,  Slocomb  y.  De  Lizardi,  21  La.  Ann.  855,  90  Am. 
Dec  740l 


COMMONWEALTH  v.  NUTTING. 

[175  Massachusetts,  154.] 

CONSTITUTIONAL  LAW— PROHIBITING  FOR"MGN  IN- 
SURANCE.—THE  LEGISLATURE  has  power  to  prohibit  foreign 
insurance  companies,  their  agents  or  brokers,  from  soliciting  busi- 
ness within  a  state,  even  though  the  insurance  contract  makes  the 
solicitors  the  agents  of  the  insured  In  the  transaction. 

Indictment,  under  the  Statutes  of  1894,  chapter  522,  sec- 
tions 87,  98,  for  negotiating  and  transacting  unlawful  insur- 
ance with  a  foreign  insurance  company  not  admitted  to  do  busi- 
ness in  the  commonwealth. 

E.  Cowen,  E.  P.  Carver,  and  E.  E.  Blodgett,  for  the  defend- 
ant. 

M.  J.  Sughrue,  first  assistant  district  attorney,  for  the  com- 
monwealth. 

***  HOLMES,  C.  J.  The  defendant  is  indicted  for  acting 
in  the  negotiation  and  transaction  of  unlawful  insurance  by 
negotiating  ^^•'  in  Boston  with  foreign  insurers  not  admitted 
to  do  insurance  business  in  this  commonwealth,  and  procur- 
ing a  policy  of  insurance  upon  a  vessel  in  Boston,  to  be  issued 
by  them.  The  agreed  facts  sustain  the  indictment  subject  to 
certain  questions  which  are  brought  before  us  by  exceptions  to 
a  ruling  that  the  facts  warranted  the  jury  in  finding  the  de- 
fendant guilty,  and  to  the  refusal  of  several  requests  which 
need  not  be  mentioned  in  detail. 
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The  foundation  of  the  defendant's  argument  is  the  decision 
in  Allgeyer  v.  Louisiana,  165  U.  S.  578.  That  was  a  proceed- 
ing by  the  state  to  recover  a  penalty  for  violating  a  state  law 
intended  to  prevent  dealing  with  any  marine  insurance  com- 
pany that  had  not  complied  with  the  law.  The  defendants  were 
the  parties  insured.  The  policy,  an  open  one,  was  issued  out- 
side the  state,  and  the  only  act  done  within  the  state  was  the 
mailing  of  a  letter  describing  certain  cotton  to  which  the  de- 
fendants desired  the  policy  to  attach.  But  the -court  intimate 
somewhat  broadly  that  a  state  legislature  cannot  make  it  un- 
lawful for  a  man  to  make  a  contract  of  insurance  outside  the 
state,  although  he  resides  and  is  present  in  the  state  at  the 
time  when  the  contract  is  made.  It  now  is  contended  that, 
if  this  is  so,  it  cannot  be  unlawful  for  another  man  to  obey 
a  request  to  get  such  insurance,  if  made  by  the  one  who  wants 
it,  and  that  the  contract  in  the  present  case  was  made  outside 
the  commonwealth,  on  principles  which  cannot  be  affected  by 
the  Statutes  of  1894,  chapter  523,  section  3.  It  might  be  ar- 
gued further  that  at  the  least  this  was  not  unlawful  insurance, 
and  so  that  this  particular  indictment  fails,  whether  the  de- 
fendant had  done  a  punishable  act  or  not. 

We  bow  to  the  decision,  and  even  to  the  intimations  of  the 
case  cited,  without  criticism.  But  that  case  expressly  leaves 
intact  the  settled  power  of  the  state  to  impose  such  conditions 
as  it  pleases  upon  the  doing  of  any  business  by  foreign  insur- 
ance companies  within  its  borders.  Although  the  reasoning  of 
many  of  the  cases  turns  on  the  fact  that  such  companies  are  cor- 
porations, we  apprehend  that  the  power  is  not  dependent  upon 
that  fact,  but  is  an  unsurrendered  portion  of  the  state's  general 
right  to  legislate:  See  Allgeyer  v.  Louisiana,  165  U.  S.  591; 
Leavenworth  v.  Booth,  15  Kan.  627,  634.  One  main  object  in 
imposing  such  conditions  in  this  commonwealth  is  to  secure 
people  against  fraudulent  ^^®  or  worthless  contracts,  and,  in 
ease  of  litigation,  to  save  them  from  having  to  go  abroad:  See 
Lamb  v.  Lamb,  6  Biss.  420,  422.  We  assume,  until  it  is  de- 
cided otherwise,  that  the  power  to  enforce  these  objects  will 
be  regarded  as  too  important  and  substantial  to  be  defeated  by 
a  device,  even  though  the  device,  apart  from  its  purpose,  would 
only  embody  a  common-law  right.  We  are  of  opinion,  there- 
fore, that  notwithstanding  the  right  of  McKie,  if  so  minded, 
to  apply  from  Boston  to  the  London  Lloyds  for  insurance,  the 
legislature  has  power  to  prohibit  the  agents  of  the  Lloyds,  as 
well  as  the  Lloyds  themselves,  from  soliciting  business  in  Bos- 
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ton,  and  to  make  that  prohibition  effectual  by  providing  that 
it  shall  not  be  escaped  by  an  agreement  making  the  solicitois 
the  agents  of  the  insured  in  the  transaction.  In  other  words, 
while  the  legislature  cannot  impair  the  freedom  of  McKie  to 
elect  with  whom  he  will  contract,  it  can  prevent  the  foreign 
insurers  from  sheltering  themselves  under  his  freedom  in  or- 
der to  solicit  contracts  which  otherwise  he  would  not  have 
thought  of  making.  It  may  prohibit  not  only  agents  of  the  in- 
surers, but  also  brokers,  from  soliciting  or  intermeddling  in 
8uch  insurance,  and  for  the  same  reasons.  What  we  have  said 
goes  very  little,  if  any,  further  than  what  is  laid  down  in  similar 
terms  in  Hooper  v.  California,  155  U.  S.  648,  657,  658,  and 
the  authority  of  that  case  is  saved  in  terms  in  AUgeyer  v. 
Louisiana,  165  U.  S.  578,  and  is  recognized  again  in  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  566.  See,  further.  Pierce 
V.  People,  106  111.  11,  46  Am.  Eep.  683. 

What  the  legislature  can  do  it  has  done  by  the  Statutes  of 
1894,  chapter  522.  By  section  3,  "it  shall  be  unlawful  .... 
for  any  person  as  insurance  agent  or  insurance  broker  to  make, 
negotiate,  solicit,  or  in  any  manner  aid  in  the  transaction  of*' 
insurance  upon  any  property  or  interests  in  this  commonwealth 
or  with  any  resident  thereof,  except  as  authorized  by  the  act. 
By  section  98,  "any  person  ....  who  shall  act  in  any  man- 
ner in  the  negotiation  or  transaction  of  unlawful  insurance 
with  a  foreign  insurance  company  not  admitted  to  do  busi- 
ness in  this  commonwealth,  or  who  as  principal  or  agent  shall 
violate  any  provision  of  this  act  in  regard  to  the  negotiation 
or  effecting  of  contracts  of  insurance,"  is  subjected  to  a  penalty. 

Whether  the  description  of  the  insurance  in  the  indictment 
as  unlawful  be  rejected  as  surplusage,  or  whether  the  insurance 
be  **^  held  to  be  unlawful  within  the  meaning  of  the  act  and 
indictment  because  transacted  through  a  broker  acting  unlaw- 
fully, an  offense  under  the  statute  is  set  forth  and  the  defend- 
ant properly  was  convicted.  It  is  unnecessary  to  consider 
whether  the  same  result  could  be  reached  in  another  way.  Pos- 
sibly, for  the  reasons  given  above,  it  would  be  within  the  power 
of  the  legislature  to  enact  that  the  insurance  broker  should 
be  regarded  as  the  agent  of  the  insurers,  whatever  the  agree- 
ment of  the  parties,  and  in  that  way  reach  the  result  that  any 
contract  made  through  him  when  he  and  the  insured  were  here 
would  be  made  in  this  state  and  thus  would  be  subject  to  our 
laws.     Possibly  it  might  be  argued  that  such  was  the  effect 
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of  our  statute,  although,  if  so,  it  fails  to  state  it  as  clearly  as 
could  be  wished:  See  Stats.  1894,  c.  532,  sees.  3,  end,  87,  90. 
Exceptions  overruled. 


FOREIGN  INSURANCE  COMPANIES.  — A  STATE  HAS 
POWER  wholly  to  exclude  foreign  insurance  companies  from  doing 
business  within  it:  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382,  58  Am. 
St.  Rep.  638.  It  is  competent  for  the  legislature  to  prorlde  a  penalty 
against  any  agent  of  a  foreign  insurance  company  who  shall  act 
witl^.out  authority  of  the  state,  although  the  contract  is  made  out 
of  the  state,  and  provides  that  he  shall  be  deemed  the  agent  of  the 
insured:  Fierce  t.  People,  106  IlL  11,  46  Am.  Rep.  683. 


WETHERBEE  v.  PARTRIDGE. 

[175  Massachusetts,  185.] 

BLASTING  —  LIABILITY  FOR  —  INDEPENDENT  OON- 
TRAOTOR.— A  defendant  is  liable  for  an  injury  to  the  plaintiff's 
property  by  the  blasting  of  rocks  upon  the  adjoining  land  of  the  de- 
fendant, and  it  is  no  defense  that  the  worli  was  in  the  hands  of  an 
independent  contractor,  where  blasting  was  contemplated  by  the 
contract,  and  its  performance  was  certain  to  cause  the  injury  com- 
plained of  unless  it  was  guarded  against. 

J.  P.  Leahy  and  J.  C.  Pelletier,  for  the  defendant. 

G.  H.  Mellen,  for  the  plaintiffs. 

*®*  HOLiMES,  C.  J.  This  is  an  action  of  tort  to  recover 
damages  for  an  injury  to  the  plaintiffs'  property  by  the  blast- 
ing of  rocks  upon  adjoining  land  of  the  defendant.  The  defense 
relied  on  is  that  the  work  was  in  the  hands  of  an  independent 
contractor,  and  the  question  raised  by  the  exceptions  is  whether 
that  fact  entitled  the  defendant  to  have  a  verdict  directed  in 
his  favor.  It  may  be  assumed  that  the  contract  contemplated 
that  blasting  would  be  done,  and  the  place  where  it  was  done 
was  within  three  or  four  feet  of  the  line  between  the  plaintiffs 
and  the  defendant,  and  about  eight  or  nine  feet  from  the 
plaintiffs'  house.  Under  such  circumstances,  it  was  plain  that 
the  performance  of  the  contract  would  bring  to  pass  the 
wrongful  consequences  of  which  the  plaintiffs  complain,  unless 
it  was  guarded  against,  and  if  the  principle  recognized  in  Wood- 
man V.  Metropolitan  R.  R.  Co.,  149  Mass.  335,  340,  14  Am. 
St.  Rep.  427,  applies,  the  defendant  was  bound  to  see  that 
due  care  was  used  to  prevent  harm. 
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"We  are  of  opinion  that  the  principle  does  apply.  In  some 
cases  of  blasting  under  an  independent  contract,  we  might  go 
no  further  than  to  hold  that  there  was  a  question  for  the  jury 
whether  the  danger  was  so  great  as  to  make  the  defendant  lia- 
ble. But  in  the  case  at  bar  the  danger  was  so  obvious  that  only 
one  conclusion  was  possible,  and  the  defendant  did  not  ask  to  go 
to  the  jury  upon  this  point.  What  he  wanted  was  to  have  a  ver- 
dict directed  in  his  favor.  Cases  sustaining  the  conclusion  to 
which  we  have  come  are  Joliet  v.  Harwood,  86  111.  110,  29  Am. 
Eep.  17;  James  v.  McMinimy,  93  Ky.  471,  40  Am.  St.  Eep. 
200;  Norwalk  Gaslight  Co.  v.  Norwalk,  63  Conn.  495.  There 
are  some  other  cases  in  which  the  subject  has  been  approached 
solely  from  the  point  of  view  of  master  and  servant,  although 
not  without  dissent.  These  decisions  we  are  ^^'^  not  prepared 
to  follow;  McCafferty  v.  Spuyten  Duyvil  etc.  B.  E.  Co.,  61 
N.  Y.  178,  185,  19  Am.  Eep.  267;  Tibbetts  v.  Knox  etc.  B.  E. 
Co.,  62  Me.  437;  Edmundson  v.  Pittsburgh  etc.  E.  E.  Co.,  Ill 
Pa.  St.  316.  Compare  Stone  v.  Cheshire  E.  E.  Co.,  19  N.  H. 
427,  51  Am.  Dec.  192;  Wright  v.  Holbrook,  52  N.  H.  120,  126, 
13  Am.  Eep.  12. 

Exceptions  overruled. 


BLASTING— LIABILITY  FOR— INDEPENDENT  CONTRACT- 
OR.—In  the  event  of  injury  to  a  third  person  by  negligent  blasting 
by  a  contractor  on  the  premises  of  the  contractee,  the  contractee  is 
liable:  See  the  monogi-aphic  note  to  Covington  etc.  Bridge  Co.  v. 
Bteinbrock,  76  Am.  St.  Rep.  421.  Compare  Berg  v.  Parsons,  156 
N.  Y.  109,  66  Am.  St.  Rep.  542. 


O'BEIEIT  V.  MUEPHY. 

[175  Massachusetts,  253.] 

OFFICIAL  BONDS  —  CONTINUING  LIABILITY.  —  Where 
there  Is  a  recital  in  a  bond  specifying  the  time  during  which  the 
prescribed  duty  is  to  be  performed  by  the  principal,  and  the  words 
of  the  condition  are  general  and  indefinite  as  to  the  time  for  which 
the  surety  is  to  be  liable,  such  general  words  will  be  construed  as 
limited  by  the  recital,  and  the  surety  will  be  held  liable  only  for  the 
time  therein  specified. 

OFFICIAL  BONDS— CONSTRUCTION— CONTINUING  LIA- 
BILITY.— The  bond  of  a  treasurer,  whose  office  is  held  by  annual 
election,  the  bond  being  given  while  he  was  holding  office  under  his 
first  election,  does  not  become  a  continuing  bond  by  Inserting  a  pro- 
vision that  such  treasurer  shall  perform  his  duties  during  the  term 
for  which  he  has  been  elected,  "and  during  such  further  time  as  he 
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may  continue  to  hold  said  office  and  until  he  shall  deliver  all  the 
property  which  he  may  receive  as  such  ti'easurer  to  his  successor  in 
■office,"  such  phrase  merely  applies  to  such  further  time  beyond  the 
term  of  one  year  as  the  principal  might  hold  office  by  virtue  of  his 
first  election,  and  It  was  not  intended  to  cover  the  time  under  which 
iie  might  hold  office  under  any  subsequent  election. 

H.  I.  Bartlett,  for  the  plaintiffs. 

A.  W.  Eeddy  and  G-.  W.  Gate,  for  the  defendants. 

*^  HAMMOI^D,  J.  In  the  superior  court  the  ruling  was 
that  the  bond  was  not  a  continuing  bond,  and  the  demurrer 
was  sustained  on  that  ground;  and  the  only  question  argtied 
before  us  is  whether  this  ruling  was  correct.  In  view  of  the 
conclusion  to  which  we  have  come,  we  have  not  found  it  nec- 
essary to  consider  the  other  grounds  of  the  demurrer. 

The  general  rule  is,  that  where  there  is  a  recital  in  the  bond 
specifying  the  time  during  which  the  prescribed  duty  is  to  be 
performed  by  the  principal,  and  the  words  of  the  condition  are 
general  and  indefinite  as  to  the  time  for  which  the  surety  is 
to  be  liable,  such  general  words  will  be  construed  as  limited  by 
the  recital,  and  the  surety  will  be  held  liable  only  for  the  time 
therein  specified.  It  is  fair  to  presume  that  the  parties  had  in 
contemplation  only  a  liability  for  the  time  specified  in  the  re- 
cital: Brandt  on  Suretyship,  sec.  166;  Arlington  v.  Merricke, 
2  Saund.  403;  Liverpool  Waterworks  V.  Atkinson,  6  East,  507. 
In  the  latter  case,  the  bond,  after  reciting  that  the  defendant 
had  agreed  with  the  plaintiff  to  collect  its  revenues  "from  time 
to  time  for  twelve  months,"  contained  the  condition  for  the 
faithful  performance  of  the  principal  "from  time  to  time  and 
at  all  times  thereafter  during  the  continuance  of  such  his  em- 
ployment," and  that  "so  long  as  he  should  continue  and  be 
-employed  by  the  company  from  time  to  time  observe  and  per- 
form the  orders  of  their  committee  as  far  as  the  same  should 
•concern  his  said  employment.'*  ^^'^  The  general  language  was 
held  to  apply  only  to  the  twelve  months. 

The  same  rule  is  applied  where  the  office  or  employment  is  by 
law  or  usage  limited  to  a  certain  time,  even  if  that  fact  be  not 
recited  in  the  bond:  Bigelow  v.  Bridge,  8  Mass.  275;  Dedham 
Bank  v.  Chickering,  3  Pick.  335;  Amherst  Bank  v.  Eoot,  2  Met. 
522;  Chelmsford  Co.  v.  Demarest,  7  Gray,  1.  In  this  last  case 
the  sureties  on  the  bond  of  the  treasurer  of  a  manufacturing  cor- 
poration, who  under  the  statute  was  to  be  "chosen  annually" 
and  hold  his  office  "until  another  is  chosen  and  qualified  in 
his  stead,"  were  bound  only  for  the  year  for  which  he  was 


Feb.  1900.]  O'Brien  v.  Murphy,  489 

chosen  and  for  sncli  further  time  as  was  reasonably  sufficient  for 
the  election  and  qualification  of  his  successor  and  no  longer, 
although  the  corporation  failed  to  elect  at  their  next  annual 
meeting,  notwithstanding  that  the  condition  of  the  bond  stipu- 
lated for  faithful  performance  of  the  principal  "during  hia  con- 
tinuance in  said  office.*'  Shaw,  C.  J.,  in  giving  the  opinion, 
says:  "Perhaps  a  bond  might  be  framed,  reciting  that  whereas 
the  principal  has  been  elected  to  the  annual  office  of  treasurer, 
and  conditioned  for  his  faithful  performance  of  his  duties  for 
that  term,  and  for  such  further  time  as  he  might  continue  to 
hold  the  same  by  annual  re-election — such  contract  being  clear 
and  explicit  as  to  the  intent,  and  made  by  parties  competent  to 
bind  themselves — and  they  remain  bound,  not  because  the  office 
was  not  annual,  but  because  they  had  anticipated  future  elec- 
tions, and  provisionally  bound  themselves  accordingly.  But 
the  authorities  are  uniform  that,  when  the  office  is  annual, 
the  parties  to  the  bond  are  presumed,  by  law,  to  bind  them- 
selves accordingly,  if  there  are  no  words  inserted  in  the  bond, 
clearly  extending  it  to  a  future  election:  Hassell  v.  Long, 
2  Maule  &  S.  363.'* 

And  even  when  there  is  language  in  the  condition  carrying 
the  liability  beyond  the  time  for  which  the  principal  is  elected, 
it  is  construed  with  considerable  strictness,  and  the  sureties  are 
held  only  for  such  time  as  is  plainly  and  explicitly  therein  speci- 
fied. The  leading  principle  is  that  the  principal  is  not  to  be 
held  beyond  the  precise  terms  of  his  contract.  Thus,  in  Mid- 
dlesex Mfg.  Co.  V.  Lawrence,  1  Allen,  339,  the  sureties  on  a 
bond  of  the  treasurer  of  a  company,  conditioned  for  the  faith- 
ful 2«o  discharge  of  his  duties  "during  the  term  for  which  he 
has  been  elected,  and  for  and  during  such  further  time  as  he 
may  continue  therein  by  any  re-election  or  otherwise,*'  were 
held  not  liable  for  defaults  occurring  in  years  when,  after  be- 
ing out  of  the  office  for  a  short  time,  he  was  again  elected: 
See,  also,  Lexington  etc.  E.  B.  Co.  v.  El  well,  8  Allen,  371; 
Richardson  School  Fund  v.  Dean,  130  Mass.  242. 

In  the  present  case,  the  bond,  after  reciting  that  the  defend- 
ant Murphy  has  been  chosen  by  the  association  as  treasurer, 
and  "by  reason  whereof  and  as  such  treasurer  he  will  receive 
into  his  hands  and  possession  divers  sums  of  money,  goods,  and 
chattels  and  other  things,  the  property  of  said  association,  and 
is  bound  to  keep  true  and  accurate  accounts  of  all  moneys  and 
sums  of  money  now  in  his  hands  and  all  which  he  shall  re- 
ceive by  virtue  of  his  office  as  treasurer  aforesaid/*  proceeds  ai 
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follows:  "Now,  therefore,  if  the  said  Cornelius  Murphy  shall 
well  and  truly  perform  all  and  sin^lar  the  duties  of  treasurer  of 
eaid  association  for  and  during  the  term  for  which  he  has  been 
elected  and  during  such  further  time  as  he  may  continue  to  hold 
said  office,  and  until  he  shall  deliver  all  the  property  which  he 
may  receive  as  such  treasurer  to  his  successor  in  office,  or  to 
euch  other  person  or  persons  as  said  association  or  its  author- 
ized officers  may  direct  according  to  the  provisions  of  the  con- 
stitution, by-law,  rules,  and  regulations  of  said  association  now 
existing  or  which  may  be  by  said  association  adopted,  then  this 
obligation  shall  be  void;  otherwise  to  be  and  remain  in  full 
force." 

It  appears  by  the  declaration  that  the  election  was  for  one 
year,  and  it  was  conceded  at  the  argument  before  us  that  by  the 
by-laws  of  this  association  the  office  of  treasurer  was  an  annual 
office.  Murphy,  therefore,  held  his  office  by  annual  election. 
At  the  time  the  bond  was  given,  he  was  holding  office  under 
his  first  election.  If  it  was  the  intention  of  the  parties  that 
the  sureties  were  to  be  held  during  the  whole  time  that  he 
should  continue  to  hold  his  office  by  annual  elections  or  other- 
wise, there  was  no  difficulty  in  plainly  expressing  that  intent. 
We  do  not  think  that  intent  is  plainly  expressed  in  the  phrase 
"during  such  further  time  as  he  may  continue  to  hold  said  of- 
fice and  until  he  shall  deliver  all  the  property  which  he  may 
receive  as  such  treasurer  to  his  successor  in  office,"  Although 
the  election  was  ^^"^  for  only  one  year,  yet  it  might  reasonably 
be  anticipated  that  there  sometimes  would  be  considerable  de- 
lay in  the  election  and  qualification  of  a  successor,  either  by 
reason  of  the  failure  of  the  organization  to  effect  an  election, 
or  the  failure  of  the  person  elected  to  qualify,  or  from  some 
other  cause. 

Applying  the  well-settled  rules  of  interpretation  applicable 
to  such  contracts,  we  think  that  the  phrase,  "during  such  fur- 
ther time  as  he  may  continue  to  hold  said  office,"  must  be  held 
to  apply  to  such  further  time  beyond  the  term  of  one  year  as  the 
principal  might  hold  the  office  by  virtue  of  his  first  election, 
and  that  it  was  not  intended  to  cover  the  time  under  which  he 
might  hold  office  under  any  subsequent  election. 

Exceptions  overruled. 


OFPIOTAIi  BONDS,— THE  LIABILITY  OF  SURETIES  on  of- 
ficial  bonds  for  the  acts  of  their  principal  after  the  expiration  of  liis 
term,  or  upon  his  holding  over,  is  discussed  in  the  monographic  note 
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to  Crawn  v.  Commonwealth,  10  Am.  St.  Hep.  843-860;  King  County 
V.  Ferry,  5  Wash.  536,  34  Am.  St.  Rep.  880.  The  liabilities  of  sure- 
ties on  official  bonds  cannot  be  extended  by  construction  or  doubt- 
ful interpretation:  See  the  monographic  note  to  Commonwealth  v. 
Cole,  46  Am.  Dec.  509. 


COCHRANE  V.  COMMONWEALTH. 

[175  Massachusetts,  299.] 

EMINENT  DOMAIN— DAMAGES— VALUE  OF  liAND.— 
Where  property  Is  talien  under  the  right  of  eminent  domain,  the 
damages  must  be  measured  by  the  injury  to  the  fair  market  value 
of  the  land  at  the  time  of  the  taking. 

WITNESSES  —  EXPERT  —  QUALIFYING  —  VALUE  OF 
LAND.— Ordinarily,  the  proper  way  to  qualify  one  as  a  witness  to 
value  of  property,  is  to  show  that  he  is  familiar  with  sales  of  simi- 
lar property  and  the  prices  paid  therefor, 

EMINENT  DOMAIN.— THE  MARKET  VALUE  of  a  piece  of 
property  is  its  value  in  view  of  all  the  purposes  to  which  it  is  nat- 
urally adapted,  whether  actually  used  for  those  purposes  or  not. 

EMINENT  DOMAIN— DAMAGES— VALUE  OF  UNOCCU- 
PIED LANDS  FOR  SPECIAL  USE.— Where,  under  the  right  of 
eminent  domain,  an  injury  is  done  to  property  which  is  not  com- 
monly bought  and  sold,  the  amount  of  such  injury  may  be  ascer- 
tained by  allowing  testimony  to  be  given  of  the  value  of  the  land 
for  the  special  purpose  for  which  it  is  by  nature  adapted,  though 
it  is  not  then  used  therefor,  such  testimony  to  be  given  by  persons 
qualified  to  testify  thereto  from  knowledge  derived  from  experience 
in  their  own  business  in  which  they  have  dealt  with  similar  prop- 
erty; but  such  testimony  is  admitted  only  when  without  it  it  is  Im- 
possible to  prove  the  value  of  the   property  in  question. 

J.  M.  Hallowell,  assistant  attorney  general,  for  the  common- 
wealth. 

M.  Storey,  for  the  petitioner. 

*^  LOEING,  J.  The  only  exception  presented  in  this  case 
is  that  to  the  admission  of  the  testimony  of  Kelsey  L.  Gilmore. 

3uo  The  petition  was  brought  to  recover  damages  sustained 
by  reason  of  a  taking  of  the  right  to  maintain  a  sewer  through 
the  land  of  the  petitioner  under  the  Metropolitan  sewer  act; 
Stats.  1895,  c.  406.  The  land  of  the  petitioner  was  situated  on 
each  side  of  a  stream  known  as  "ilother  brook,"  running 
through  a  channel  originally  constructed  in  1640,  and  connect- 
ing the  Charles  and  Neponset  rivers,  and  through  which  a  large 
amount  of  water  ran  from  the  Charles  to  the  Neponset.  The 
line  of  the  commonwealth's  taking  was  more  or  less  parallel 
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with  the  line  of  the  brook,  and  ran  through  the  petitioner's  land 
from  one  end  of  it  to  the  other.  The  petitioner  introduced  evi- 
dence tending  to  show  "that  the  plaintiff's  property  was  valu- 
able as  a  millsite,  and  that  its  value  was  largely  derived  from  the 
fact  that  the  relation  between  the  stream  and  the  adjoining  land 
made  it  possible  to  send  a  large  quantity  of  water  by  gravity 
through  any  building  that  might  be  erected  on  the  premises; 
that  the  quantity  and  quality  of  the  water  supply  made  the  site 
especially  valuable  for  any  manufacturing  business  where  a  large 
quantity  of  water  was  needed  for  cleansing  or  like  purposes, 
such  as  bleaching,  dyeing,  and  printing  factory  or  a  paper  mill; 
that  the  value  of  a  millsite  for  manufacturing  purposes  did  not 
depend  on  the  value  of  real  estate  for  general  purposes  in  the 
neighborhood,  and  that  some  of  the  most  valuable  millsites  were 
remote  from  any  town.  The  petitioner  called  various  expert 
witnesses,  including  manufacturers  and  mill  engineers.  The 
engineers  testified  to  the  injury  caused  to  the  property  by  the 
sewer  taking  arising  from  the  additional  difficulty  and  expense 
necessitated  in  the  construction  and  location  of  mill  buildings 
and  the  subsequent  conduct  of  a  manufacturing  business." 

Among  other  witnesses,  the  petitioner  called  Kelsey  L.  Gil- 
more,  who  testified  that  he  lived  in  Lexington,  Massachusetts, 
and  had  been  engaged  in  the  city  of  Somerville  for  forty-one 
years  in  the  business  of  bleaching,  dyeing,  printing,  and  finish- 
ing cotton  goods;  that  he  bought  the  mill  in  which  he  was 
manufacturing  in  Somerville  in  1878;  that  he  never  bought  any 
other  mill  or  millsite  and  never  sold  a  mill  or  millsite;  that  he 
did  not  know  of  purchases  or  sales  of  millsites;  that  he  had 
examined  the  land  of  the  petitioner  in  question  with  reference 
to  forming  an  opinion  as  to  its  availability  for  a  site  for  a  mill 
'^^  for  bleaching,  dyeing,  cleansing,  and  printing;  that  it  was  a 
very  fine  spot  for  a  mill  of  that  kind,  on  account  of  the  supply 
of  water  which  it  had  and  the  fact  that  the  land  of  the  peti- 
tioner was  land  lying  below  the  head  of  the  water,  giving  suf- 
ficient room  for  buildings,  so  that  the  water  could  flow  through 
without  pumping;  that,  from  his  experience,  he  knew  what  the 
value  of  a  place  of  that  kind  is  as  a  site  for  a  mill  for  bleach- 
ing, dyeing,  cleansing,  and  printing;  that  he  had  made  no  in- 
vestigations in  the  neighborhood  or  elsewhere  as  to  what  the 
value  of  this  site  was  for  a  mill  of  the  kind  described,  or  as  to 
the  value  of  this  combination  of  land  and  water,  but  he  had 
his  own  opinion  about  it  from  his  own  experience. 
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The  court  ruled:  "If  the  witness  states  than,  he  is  familiar 
with  the  values  of  properties  of  this  soi%  of  this  kind,  although 
for  a  particular  purpose,  I  do  not  think  his  testimony  incom- 
petent. I  think  if  he  can  say  that  he  is  familiar  generally  with 
the  value  of  property  of  this  kind,  that  he  may  testify."  The 
witness  was  then  asked:  "Please  state  in  your  opinion  what  is 
the  value  of  that  combination  there,  that  land  and  water  there. 
Wrhat  is  the  value,  the  fair  market  value  of  this  combination  of 
land  here  with  the  water  power  for  the  purposes  of  a  printing 
business?"  and  answered,  "I  should  think  that  with  that 
amount  of  land,  with  that  combination  of  land  and  water,  that 
fifty  thousand  dollars  would  be  a  very  low  price  for  it."  The 
defendant  excepted  to  this  question  and  answer. 

The  defendant  is  right  in  his  contention  that  the  damages 
must  be  measured  by  the  injury  to  the  fair  market  value  of  the 
plaintiff's  land  at  the  time  of  the  taking:  Providence  etc.  E.  R. 
Co.  V.  Worcester,  155  Mass.  35;  Moulton  v.  Newburyport  Water 
Co.,  137  Mass.  163;  and  he  is  also  right  in  his  contention  that 
where  similar  land  is  commonly  bought  and  sold,  the  testimony 
of  a  witness,  when  found  by  the  presiding  justice  to  be  com- 
petent to  testify  to  its  value,  should  ordinarily  be  limited  on 
direct  examination  to  giving  a  direct  answer  to  the  question. 
What  is  its  fair  market  value,  in  view  of  all  the  purposes  to 
which  it  is  naturally  adapted?  Manning  v,  Lowell,  173  Mass. 
100.  The  defendant  is  also  right  in  his  contention  that  ordi- 
narily the  proper  way  to  qualify  a  witness  as  a  witness  to  value 
of  property  is  to  show  that  he  is  familiar  with  sales  of  similar 
property  and  the  prices  paid  therefor:  Lyman  v.  Boston,  164 
Mass.  99. 

^**2  But  cases  sometimes  arise  involving  injury  to  property 
which  is  not  commonly  bought  and  sold.  In  a  case  involving 
injury  to  such  property,  to  confine  the  owner  of  it  to  witnesses 
who  show  themselves  qualified  to  testify  to  its  value  by  their 
knowledge  of  sales  of  similar  property,  would  be  to  deny  the 
owner  the  right  to  prove  what  the  true  value  of  his  property 
was.  The  market  value  of  a  piece  of  property  is  its  value  in 
view  of  all  the  purposes  to  which  it  is  naturally  adapted;  that 
means  that  its  market  value,  if  it  is  unoccupied,  is  fixed  by  its 
value  for  the  most  valuable  of  those  purposes.  When  an  injury 
is  done  to  property  which  is  not  commonly  bought  and  sold, 
and  a  case  arises  in  which  the  amount  of  that  injury  must  be 
ascertained,  it  is  proper  to  allow  testimony  to  be  given  of  its 
value  for  the  special  purpose  for  which  it  is  used,  and  to  allow 
that  testimony  to  be  given  by  persons  who  show  themselves 
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qualified  to  testify  thereto  from  knowledge  derived  from  ex- 
perience in  their  own  business  in  which  they  have  dealt  with 
similar  property.  The  value  of  land  actually  used  for  manu- 
facturing purposes  is  an  illustration  of  property  of  this  descrip- 
tion, and  testimony  of  persons  to  its  value  for  manufacturing 
purposes  was  admitted  in  Lowell  v.  County  Commrs.,  146  Mass. 
403,  though  the  persons  testifying  had  no  knowledge  of  pur- 
chases or  sales  of  similar  land  and  were  qualified  to  testify  as 
they  did  solely  from  knowledge  derived  from  their  experience 
as  manufacturers.  For  similar  cases,  see  Warren  v.  Spencer 
Water  Co.,  143  Mass.  155,  and  Manning  v.  Lowell,  173  Mass. 
100. 

And  so  when  it  was  proved  that  the  land  in  question  in  the 
case  at  bar  is  by  nature  adapted  for  use  as  a  millsite  for  dye- 
works  or  for  a  print-mill,  it  was  proper  for  the  presiding  justice 
in  his  discretion  to  allow  testimony  to  be  given  as  to  its  value 
for  such  purposes,  by  persons  who  have  been  shown  to  be  quali- 
fied to  testify  thereto  by  knowledge  thereof  derived  from  experi- 
ence in  that  business,  though  the  land  was  not  then  used  there- 
for. To  exclude  such  evidence  would  be  to  deny  to  the  owner 
the  power  of  proving  the  real  value  of  that  property;  no  one 
can  testify  to  that  value  by  knowledge  derived  from  the  sale 
of  lands  in  the  neighborhood;  they  are  not  similar  lands;  nor 
by  sales  of  millsites  for  such  purposes,  for  millsites  are  not  com- 
monly bought  and  sold.  Evidence  of  the  value  of  the  property 
^^^  as  a  millsite  for  such  purposes,  given  by  persons  who  have 
knowledge  thereof  derived  from  experience  in  that  business, 
must  be  admitted  from  the  necessity  of  the  case. 

But  such  testimony  is  objectionable  as  not  being  directly  re- 
sponsive to  the  question  to  be  passed  upon  by  the  jury,  namely, 
What  is  the  injury  to  the  fair  market  value  of  the  property  in 
view  of  all  the  purposes  for  which  it  is  adapted  by  nature,  in- 
cluding the  specific  purpose  testified  to,  to  which  it  has  not  in 
fact  been  devoted?  By  reason  of  its  not  being  directly  respon- 
sive, and  by  reason  of  the  land  not  being  in  fact  devoted  to  the 
specified  purpose,  such  evidence  raises  many  issues  which,  if  it 
were  possible,  should  not  be  raised.  It  is  also  objectionable  be- 
cause it  may  come  as  a  surprise  to  the  other  party,  who  may 
have  failed  to  anticipate  that  the  case  was  an  exceptional  one, 
and  who  for  that  reason  may  not  be  prepared  to  meet  any  but 
direct  evidence  of  the  market  value  of  the  land  as  shown  by 
j)urcha3e8  and  sales  in  the  neighborhood.     For   these   reasons. 
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the  usual  rule  should  be  departed  from  and  testimony  of  this 
kind  admitted  only  when  without  it  it  is  impossible  to  prove  the 
value  of  the  property  in  question. 

The  defendant  also  contends  that  the  question  which  the  wit- 
ness answered  was  the  value  of  the  land  as  a  millsite,  independ- 
ent of  the  locality,  and  that  such  a  question  is,  at  the  least, 
inadmissible.  But  no  such  question  was  put  to  the  witness,  and 
there  is  no  reason  to  suppose  that  the  witness  supposed  he  waa 
answering  such  a  question.  Counsel  for  the  petitioner  did  at 
one  point  in  the  preliminary  examination  of  the  witness  say  to 
him:  "What  I  am  getting  at  here  is  the  value  of  that  supply  of 
water  in  connection  with  the  land — what  is  the  value  of  that 
combination?  I  mean  that  value  which  is  independent  of  the 
neighborhood  which  lies  behind  it — ^its  value  for  manufacturing 
purposes.'*  But  after  that  question  eighteen  questions  were  put 
to  the  witness  and  a  discussion  by  counsel  ensued  before  the 
court  ruled  that  the  witness  was  qualified  to  testify  to  value 
and  before  the  question  as  to  the  value  of  the  petitioner's  land 
stated  above  was  put  to  him.  Under  these  circumstances,  we 
do  not  think  that  the  question  ultimately  put  could  have  been 
understood  by  the  witness  as  having  been  qualified  by  this  state- 
ment made  by  the  counsel  in  the  preliminary  examination. 

Exceptions  overruled. 


EMINENT  DOMAIN— MEASURE  OF  DAMAGES.— In  estimat- 
ing the  value  of  property  taken  for  a  public  use,  it  is  the  market 
value  which  is  to  be  considered,  and  In  estimating  such  value  all 
the  capabilities  of  the  property  and  all  the  legitimate  uses  to  which 
It  may  be  applied  or  for  which  it  is  adapted,  are  to  be  considered, 
and  not  merely  the  condition  it  is  in  and  the  use  to  which  it  is  at 
the  time  applied  by  the  owner:  McKinney  v.  Nashville,  102  Tenn. 
131,  73  Am.  St  Rep.  859. 

OPINION  EVIDENCE  AS  TO  VALUE  OF  LAND.— In  an  action 
for  damages  to  property  arising  from  the  construction  of  a  railroad, 
a  witness  who  has  knowledge  of  the  property  ia  competent  to  tt's- 
tify  as  to  whether  its  value  has  been  increased  or  diminished  by 
the  construction  of  the  road,  and  if  diminished  thereby,  he  is  com- 
petent to  testify  as  to  the  amount:  Beck  v.  Pennsylvania  etc.  R.  R. 
CJo.,  148  Pa.  St  271,  33  Am.  St  Rep.  822. 
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COMMONWEALTH  v.  EEAGAN. 

[175  Massachusetts,  835.] 

WITNESSES— COMPETENCY  OF  CHILD.— When  a  witness 
l8  called,  and  It  is  objected  that  by  reason  of  Insanity  or  youthful- 
ness  he  does  not  understand  the  nature  of  the  oath,  and  is  therefore 
Incompetent,  it  is  the  duty  of  the  judge  to  examine  Into  the  question 
of  his  competency,  and  to  reject  him  unless  he  is  satisfied  he  is  com- 
petent. 

Indictment,  charging  an  assault  npon  a  little  girl  five  years 
old.  At  the  trial  she  was  called  as  a  witness  and  allowed  to 
testify. 

C.  S.  Sullivan,  for  the  defendant. 

J.  D.  McLaughlin,  second  assistant  district  attorney,  for  the 

commonwealth. 

***  HAMMOND,  J.  As  the  result  of  the  voir  dire  examina- 
tion of  the  witness  the  judge  was  of  the  opinion  that  she  was 
not  competent,  but  no  formal  order  or  ruling  was  made,  and  he 
permitted  her  to  be  sworn  and  to  testify,  stating  that  he  should 
leave  the  question  of  her  competency  to  the  jury.  In  his  charge 
to  them  he  gave  full  and  careful  instructions  as  to  the  law 
material  to  that  issue,  and  told  them  that  if  they  found  her  com- 
petent they  should  take  her  statements  as  evidence,  otherwise 
*^®  they  were  to  disregard  all  she  had  said,  and  deal  with  the 
case  as  though  she  had  not  been  called.  The  evidence  as  to  her 
competency  ia  not  before  us,  but  from  the  course  taken  by  the 
judge  we  must  assume  that  in  his  judgment  it  would  warrant  a 
finding  by  the  jury  that  she  was  competent.  Tlie  defendant  ex- 
cepted to  this  course,  contending  that  it  was  the  duty  of  the 
court  alone  to  decide  that  question.  The  jury  brought  in  a  ver- 
dict of  guilty,  and,  in  reply  to  the  question  put  by  the  court, 
said  that  they  found  the  witness  competent,  and  in  reaching 
their  verdict  they  treated  her  as  such  and  relied  in  part  on  her 
testimony.  We  assume  that  her  testimony  was  prejudicial  to  the 
defendant,  and  therefore  the  simple  question  raised  on  the  re- 
port is  whether  there  was  error  in  law  in  the  method  of  dealing 
with  the  question  of  the  competency  of  the  witness. 

Speaking  generally,  the  text-books  on  evidence  lay  down  the 
proposition  that  in  a  jury  trial  all  questions  as  to  the  admissi- 
bility of  evidence  are  for  the  judge.  Thus  Starkie  says:  "In 
civil  as  well  as  criminal  proceedings,  the  competency  of  an  in- 
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fant  is  a  question  of  discretion  of  the  court'':  2  Starkie  on  Evi- 
dence, 4th  Am.  ed.,  393. 

Phillips  says:  "It  is  the  province  of  the  judge  presiding 
at  the  trial  to  decide  all  questions  on  the  admissibility  of  evi- 
dence; it  will  be  for  the  judge  also  to  decide  any  preliminary 
question  of  fact,  however  intricate,  the  solution  of  which  may- 
be necessary  for  enabling  him  to  determine  the  other  question 
of  admissibility":  1  Phillips  on  Evidence,  4th  Am.  ed.,  3.  And 
again  he  says  that  the  competency  of  a  witness  is  a  condition 
precedent  to  admitting  his  evidence.  "The  judge  alone  has  t(y 
decide  whether  such  condition  precedent  has  been  fulfilled.  If 
proof  is  offered  by  witnesses,  he  is  to  decide  upon  their  credi- 
bility. If  counter-evidence  is  proposed,  he  must  receive  it  be- 
fore he  decides;  and  he  has  no  right  to  ask  the  opinion  of  the 
jury  on  the  fact  as  a  condition  precedent":  1  Phillips  on  Evi- 
dence, 4th  Am.  ed.,  6. 

Roscoe  says:  "It  is  for  the  court  to  decide  upon  the  compe- 
tency of  witnesses,  and  for  the  jury  to  determine  their  credi- 
bility": Eoscoe's  Criminal  Evidence,  12th  ed.,  100.  The  rule  is 
laid  down  by  Greenleaf,  Taylor,  and  Wharton  in  equally  posi- 
tive terms:  1  Greenleaf  on  Evidence,  sees.  81e,  161b;  Taylor  on 
Evidence,  23a;  Wharton  on  Criminal  Evidence,  sees.  370,  373. 

^^"^  And  this  is  »o  whether  the  objection  to  the  competency  ia 
made  upon  the  ground  of  interest,  insanity,  or  infancy.  Other 
familiar  examples  of  the  application  of  the  rule  are  where  con- 
fessions or  dying  declarations  are  offered  in  evidence.  It  ieu 
stated  by  Greenleaf  that  if  the  decision  of  the  admissibilitj- 
of  the  evidence  depends  upon  the  decision  of  other  questions 
of  fact,  as,  for  example,  the  fact  of  interest  of  the  witness  or 
the  due  execution  of  a  deed,  in  such  cases  it  is  allowable  for 
the  judge  at  his  discretion  to  submit  the  question  of  the  admis- 
sibility of  the  evidence  to  the  jury,  with  instructions  to  consider 
it  as  evidence  or  not,  according  as  they  decide  that  question: 
1  Greenleaf  on  Evidence,  sec.  81e;  Gordon  v.  Bowers,  16  Pa.  St^ 
226. 

But  these  cases  are  regarded  as  exceptions  to  the  general  rule,, 
and  it  may  be  doubted  whether  the  language  of  Greenleaf  is  not 
too  broad,  as  applied  at  least  to  the  practice  in  England  and 
to  criminal  cases:  See  1  Phillips  on  Evidence,  4th  Am.  ed.,  6,. 
and  the  language  of  Erie,  J.,  during  the  argument  in  the  case 
of  Jenkins  v.  Davies,  10  Q.  B.  314,  320,  and  of  Penman,  0.  J^ 

▲m.  St.  R«pw,  T*L  LXXVUI-U 
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in  delivering  the  judgment  of  the  court  in  the  same  case,  at 
page  323. 

But  whatever  may  be  the  scope  of  this  exception,  it  is  certain 
that  in  the  case  of  dying  declarations,  infancy,  and  insanity  the 
rule  itself  is  very  strictly  adhered  to.  It  is  true  that  in  Rex 
V.  Woodcock,  1  Leach  C.  C.  500,  Eyre,  C.  B.,  left  to  the  jury 
the  question  whether  the  deceased  was  aware  that  she  was  in  a 
dying  condition  at  the  time  of  making  the  declarations  offered 
as  dying  declarations.  That  case,  however,  has  not  been  fol- 
lowed, but  has  been  virtually  overruled  by  subsequent  cases. 

In  Welboum's  Case,  1  East  P.  C.  358,  360,  which  was  an  in- 
dictment for  murder,  evidence  was  admitted  of  statements  as 
dying  declarations.  The  preliminary  question  was  whether  the 
deceased  knew  she  was  dying.  It  was  left  to  the  jury  to  say 
upon  the  whole  evidence  whether  they  were  satisfied  that  the 
deceased  knew  her  situation  at  the  time  she  made  the  state- 
ments. The  prisoner  was  convicted.  The  case  being  referred 
to  the  judges,  they  decided  by  a  majority  opinion  that  it  did  not 
sufficiently  appear  that  she  knew  she  was  in  a  dying  state  when 
she  made  the  statements;  "and  they  all  agreed  that  whether 
the  deceased  thought  herself  in  a  dying  state  or  not  was  mat- 
ter to  be  decided  by  the  judge  in  order  to  receive  or  reject  ^^* 
the  evidence,  and  that  that  point  should  not  be  left  to  the 
jury."  To  the  same  effect  is  John's  Case,  1  East  P.  C.  357. 
See,  also,  Rex  v.  Hucks,  1  Stark.  521,  522,  and  a  note  to  the 
same  at  the  end  of  the  case  by  Starkie,  wherein  he  says  that  the 
decision  in  Rex  v.  Woodcock,  1  Leach  C.  C.  500,  is  inconsistent 
with  principle.  See,  also,  Bartlett  v.  Smith,  11  Mees.  &  W. 
483;  Jenkins  v.  Davies,  10  Q.  B.  314,  320;  Harris  v.  Great  West- 
ern Ry.  Co.,  1  Q.  B.  Div.  515,  533;  Regina  v.  Hill,  5  Cox  C.  C. 
259;  Regina  v.  Perkins,  2  Moody  C.  C.  135;  Carpenters'  Co.  y. 
Hayward,  1  Doug.  374,  375;  Buller's  Law  of  Nisi  Prius,  297. 

The  practice  in  this  commonwealth  is  stated  by  Morton, 
C.  J.,  in  Commonwealth  v.  Preece,  140  Mass.  276,  as  follows: 
"When  a  confession  is  offered  in  evidence,  the  question  whether 
it  is  voluntary  is  to  be  decided  primarily  by  the  presiding  jus- 
tice. If  he  is  satisfied  that  it  is  voluntary,  it  is  admissible; 
otherwise,  it  should  be  excluded.  When  there  is  conflicting 
testimony,  the  humane  practice  in  this  commonwealth  is  for 
the  judge,  if  he  decides  that  it  is  admissible,  to  instruct  the 
jury  that  they  may  consider  all  the  evidence,  and  that  they 
should  exclude  the  confession,  if,  upon    the    whole    evidence 
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in  the  case,  they  are  satisfied  that  it  was  not  the  voluntary  act 
of  the  defendant/* 

In  Oommonwealth  y.  Culver,  126  Masa.  464,  Lord,  J.,  allud- 
ing to  the  practice  sometimes  followed  in  a  criminal  case,  where 
an  objection  to  an  alleged  confession  of  a  defendant  is  made  up- 
on the  ground  that  it  was  improperly  obtained,  for  the  judge  to 
allow  the  confession  and  all  the  evidence  bearing  upon  the 
manner  in  which  it  was  obtained  to  be  submitted  to  the  jury, 
either  to  be  rejected  wholly  by  them,  or  to  be  allowed  such 
weight  as  under  all  the  circumstances  they  think  proper,  saya 
that  this  is  done  rather  by  consent  than  otherwise,  neither 
party  desiring  to  take  the  decision  of  the  judge  upon  the  ques- 
tion; but  he  adds:  "The  prisoner  has  always  the  right  to  re- 
quire of  the  judge  a  decision  of  the  competency  of  the  evi- 
dence; and,  even  after  the  judge  has  decided  the  evidence  to 
be  competent,  the  prisoner  has  the  right  to  ask  of  the  jury  to 
disregard  it,  and  to  give  no  weight  to  it,  because  of  the  circum- 
stances under  which  the  confessions  were  obtained/*  And  the 
practice,  as  thus  stated,  is  well  settled  in  this  commonwealth: 
a3»  M'Managil  v.  Eoss,  20  Pick.  99;  Dole  v.  Thurlow,  13  Met. 
157;  Commonwealth  v.  Brown,  14  Gray,  419;  Commonwealth  v. 
Mullins,  2  Allen,  295;  O'Connor  v.  Hallinan,  103  Mass.  547; 
Commonwealth  v.  Coe,  115  Mass.  481;  Commonwealth  v. 
Preece,  140  Mass.  276;  Commonwealth  v.  Bond,  170  Mass.  41, 
and  eases  there  cited.  As  to  decisions  in  other  states  upon  the 
question,  see  Hughes  v.  Detroit  etc.  Ey.  Co.,  65  Mich.  10;  Carter 
V.  State,  63  Ala.  52,  35  Am.  Eep.  4;  People  v.  McNair,  21  Wend. 
608;  McGuire  v.  People,  44  Mich.  286,  38  Am.  Eep.  265;  State 
V.  Edwards,  79  N.  C.  648;  People  v.  Linzey,  79  Hun,  23;  Flana- 
gin  V.  State,  25  Ark.  92;  Coleman  v.  Commonwealth,  25  Gratt. 
865,  18  Am.  Eep.  711;  People  v.  Bernal,  10  Cal.  66;  Simpson  v. 
State,  31  Ind.  90;  State  v.  Le  Blanc,  3  Brev.  339;  Lester  v. 
State,  37  Fla.  382;  Holcomb  v.  Holcomb,  28  Conn.  177;  State  v. 
Whittier,  21  Me.  341,  347,  38  Am.  Dec.  272;  Cook  v.  Mix,  11 
Conn.  432;  State  v.  Scanlan,  58  Mo.  204;  Peterson  v.  State,  47 
Ga.  524;  Mead  v.  Harris,  101  Mich.  585;  Bowdle  v.  Detroit 
Street  Ey.  Co.,  103  Mich.  272,  50  Am.  St.  Eep.  366. 

The  rule  conduces  to  the  orderly  and  efficient  conduct  of  a 
trial.  It  is  also  of  the  gravest  importance  in  a  criminal  case 
that  the  radical  question  whether  a  witness  understands  the 
nature  of  an  oath  should  be  considered  by  itself  in  the  first 
instance,  free  from  any  complication  with  the  nature  of  the 
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evidence  he  is  expected  to  give,  or  its  bearing  upon  the  issues 
of  the  case. 

When  the  decision  is  to  be  made  by  a  mind  so  situated  as 
to  be  in  danger  of  being  influenced  by  the  nature  of  the  story 
as  told  by  the  witness  and  the  importance  of  the  testimony  and 
its  bearing  one  way  or  the  other,  it  is  plain  that  the  decision  is 
not  so  likely  to  be  upon  the  real  merits  of  the  question  as  it 
otherwise  would  be;  and  it  is  easy  to  see,  as  indeed  this  very 
case  may,  perhaps,  show,  that  with  the  whole  case  before  the 
jury  there  is  danger  that  the  question  of  the  competency  of 
a  witness  may  be  decided  according  as  his  testimony  may  bo 
legally  necessary  to  sustain  a  view  of  the  case  which  the  emo- 
tions of  the  jury  may  lead  them  to  take,  if  they  can  find  evi- 
dence enough  to  justify  them. 

Upon  principle,  and  by  an  overwhelming  weight  of  authority 
in  England  and  in  this  country,  we  are  satisfied  that  when 
****  a  witness  is  called,  and  it  is  objected  that  by  reason  of  in- 
Banity  or  youthfulness  he  does  not  understand  the  nature  of  the 
oath,  and  is  therefore  incompetent,  it  is  the  duty  of  the  judge 
to  examine  into  the  question  of  his  competency,  and  to  reject 
him  unless  he  is  satisfied  that  he  is  competent.  Against  the 
objection  of  the  prisoner  a  different  course  was  taken  in  this 
case.  The  judge  was  of  the  opinion  that  the  witness  was  not 
competent.  It  was  the  right  of  the  prisoner  upon  that  finding 
to  have  the  witness  excluded. 

The  verdict  should  be  set  aside.  Since  it  is  possible  that 
at  another  trial  the  witness,  by  reason  of  mental  develop- 
ment and  instruction,  general  and  special,  may  have  sufficient 
comprehension  of  the  nature  and  obligation  of  an  oath  to  sat- 
isfy the  court  that  she  is  a  competent  witness,  we  make  no  fur- 
ther order. 

Verdict  set  aside. 


WITNESS.— THE  COMPETENCY  OP  A  CHILD  as  a  witness  Is 

within  the  discretion  of  the  trial  court,  and  is  to  be  determined  by 
an  examination  of  the  child:  Note  to  McGufif  v.  State,  16  Am.  St. 
Bep.  31.  In  a  criminal  prosecution,  a  child  of  six  or  seven  years 
may  be  a  competent  witness,  if  the  judge  is  satisfied  of  his  intelli- 
gence and  the  jury  is  instructed  properly:  McGulre  r.  People,  44 
Mich.  286,  88  Am.  Bep.  265. 
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WHIPPLE  V.  DUTTON. 

[175  Massachusetts,  365.] 

PLEDGE— UNAUTHORIZED  SALE  OF  PROPERTY-LIA- 
BILITY.—A  pledgee,  who  makes  a  sale  of  the  pledged  property  in 
a  manner  unauthorized  by  law,  does  not  thereby  lose  his  lien  and 
become  liable  to  the  pledgor  for  the  value  of  the  property,  but  is 
liable  only  for  such  damages  as  the  pledgor  may  have  sustained. 

Tort  for  the  conversion  of  five  hundred  bicycles.  The  de- 
fendants loaned  money  to  the  plaintiff's  assignor,  a  corporation, 
and  for  its  payment  received  notes  secured  by  a  pledge  of  the 
bicycles  in  dispute.  The  notes  were  not  paid  at  maturity  and 
were  never  paid,  the  borrowing  corporation  became  insolvent, 
and  the  plaintiffs  were  appointed  assignees.  Subsequently  to 
the  insolvency  the  defendants  sold  the  bicycles  at  private  sale, 
without  serving  notice  on  the  corporation  or  the  plaintiffs,  but 
the  secretary  of  the  corporation  knew  that  sales  were  being 
made  and  made  no  objection.  The  sales  were  made  openly 
and  at  favorable  prices,  and  defendants  used  good  judgment 
and  diligence  in  effecting  the  sales.  All  the  bicycles  were  sold. 
Judgment  for  the  defendants. 

W.  B.  Sears,  for  the  plaintiffs. 

E.  A.  Whitman,  for  the  defendants. 

**''  MOETON,  J.  We  assume,  as  the  defendants  contend, 
that  the  transactions  of  June  26th  constituted  a  pledge  of  the 
bicycles  received  by  the  defendants,  and  that  the  subsequent 
sales  as  ^®*  made  by  the  defendants  were  unauthorized.  But 
it  does  not  follow  that  the  plaintiffs  are  entitled  to  recover  the 
value  of  the  bicycles  thus  sold.  The  defendants  had  possession 
of  the  bicycles,  and  had  a  lien  on  them  for  sums  lent  to  the  bicy- 
cle company  which  were  overdue  and  unpaid.  They  had  a  right 
to  foreclose  the  pledge  in  any  manner  authorized  by  law.  The 
plaintiffs  contend  that  they  foreclosed  in  a  manner  unauthor- 
ized by  law.  But  the  only  effect,  it  seems  to  us,  of  the  unau- 
thorized sales  by  the  defendants  was  to  entitle  the  plaintiffs  to 
recover  any  damages  sustained  thereby.  The  plaintiffs  admit 
in  substance  that  the  defendants  used  good  judgment  and  dili- 
gence in  selling  and  that  the  sales  were  effected  at  favorable 
prices,  and  it  does  not  appear  that  the  proceeds  were  more  than 
enough  to  pay  what  was  due  the  defendants.  Under  such  cir- 
cumstances, we  fail  to  see  how  the  plaintiffs  have  sustained  any 
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damage.  It  would  be  singular  if,  having  a  right  to  foreclose 
the  pledge,  the  defendants  should  be  held  to  have  lost  their  lien 
and  to  be  liable  for  the  value  of  the  bicycles,  because,  without 
inflicting  any  damage  thereby  on  the  pledgor,  they  went  the 
wrong  way  about  the  foreclosure,  or  claimed  a  greater  right 
than  they  actually  had.  "We  do  not  think  that  such  is  the  law: 
See  Dahill  v.  Booker,  140  Mass.  308,  54  Am.  Rep.  465;  Farrar 
V.  Paine,  173  Mass.  58,  and  cases  cited;  Halliday  v.  Holgate,  L. 
B.  3  Ex.  299;  Johnson  v.  Stear,  15  Com.  B.,  N.  S.,  330. 

Other  questions  have  been  raised  and  argued  which,  in  conse- 
quence of  the  views  expressed  above,  it  does  not  seem  to  us 
necessary  to  consider. 

Exceptions  overruled. 


IF  A  PLEDGEE  SELLS  THE  PROPERTY  WITHOUT  NOTICE 
to  the  pledgor,  the  latter  may  recover  the  value  of  the  property  of 
the  former  without  tendering  payment  of  the  debt:  Steams  v. 
Marsh,  4  Denio,  227,  47  Am.  Dec.  248. 

COLLATERAL  SECURITY  is  the  subject  of  the  monographic 
note  to  Griggs  v.  Day,  32  Am.  St  Rep.  711-731. 


VONDAL  V.  VONDAIi. 

[175  Massachusetts,  383.] 

MARRIAGE— NULLITY  OF— VENEREAL  DISEASE.— The 
concealed  existence  in  or.  e  of  the  parties  to  a  marriage  of  a  venereal 
disease  known  as  syphilis,  which  can  be  so  treated  that  it  will  not 
be  communicated  to  the  other,  is  not  a  sufficient  ground  for  a  decree 
of  nullity  of  marriage. 

Libel  for  a  sentence  of  nullity  of  marriage.. 

C.  W.  Gushing,  for  the  libelant. 

J.  P.  Kilton,  for  the  libelee. 

•®^  BARKER,  J.  Although  at  the  time  of  her  marriage  the 
libelee  was  afflicted  with  syphilis,  and  knew  of  her  disease  and 
•**  concealed  it  from  the  libelant,  the  disease  at  that  time  was 
probably  not  contagious,  and  could  have  been  so  treated  that  it 
would  not  be  communicated  by  contagion,  and  so  as  probably 
to  make  her  free  from  suf  ering  any  ill-effects  from  the  disease. 
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It  is  to  be  presumed  that  she  could  bear  children,  although  her 
offspring  would  probably  have  been  affected  by  the  disease. 
The  marriage  was  followed  by  cohabitation  for  four  months, 
and  consummation  must  be. presumed. 

As  was  plainly  intimated  in  Smith  v.  Smith,  171  Mass.  404, 
410,  68  Am.  St.  Eep.  440,  the  concealed  existence  of  venereal 
disease  of  such  a  character,  in  one  of  the  parties  to  a  marriage 
which  has  been  consummated,  is  not  a  sufficient  ground  for  a 
decree  of  nullity  of  marriage. 

Exceptions  overruled. 


A  MARRIAGE  MAY  BE  ANNULLED  for  pre-existing  Incurabl* 
syphilis  affecting  the  wife:  Ryder  v.  Ryder,  66  Vt.  158,  44  Am.  St 
Rep.  833.  See,  further,  the  monographic  note  to  Van  Houten  v. 
Morse,  44  Am.  St.  Rep.  385;  Smith  v.  Smith,  171  Mass.  404,  68  Am. 
St  Rep.*440. 


PALMER  V.  NORTHEEN  MUTUAL  RELIEF  ASSN. 
[175  Massachusetts,  396.] 

GARNISHMENT  OF  TRUST  FUNDS.— A  fund  held  In  trust 
for  another,  in  which  the  trustee  has  no  beneficial  interest,  cannot 
be  attached  for  the  debts  of  such  trustee. 

GARNISHMENT— FUNDS  OF  MUTUAL  BENEFIT  ASSO- 
CIATION.—In  an  action  against  a  mutual  benefit  association  to  en- 
force a  judgment  founded  upon  a  claim  for  a  death  benefit  under  a 
certificate  of  membership,  the  plaintiff  cannot  attach  a  fund  of  the 
association  set  aside  for  the  payment  of  death  benefits,  and  paid 
In  by  members  for  that  express  purpose;  the  plaintiff's  rights  as  a 
beneficial  owner  of  such  fund  can  be  determined  only  by  a  bill  in 
equity. 

A.  P.  French,  for  the  plaintiff. 

E.  Low^  for  the  defendant. 

^®  LOEING.  J.  This  is  an  action  on  a  judgment  for 
$3,019.03,  in  which  the  plaintiff  seeks  to  recover  the  balance 
due  thereon  with  interest,  after  crediting  a  pajrment  received 
from  the  defendant  of  $738.48,  The  action  was  begun  by  trus- 
tee process,  and  the  Old  Colony  Trust  Company,  summoned  as 
trustee,  answered  that  it  had  in  its  hands  two  sums,  one  amount- 
ing to  $78.46,  and  the  other  to  $845.23;  and  it  is  agreed  that 
**both  said  $78.46  and  said  $845.23  were,  at  the  time  of  said 
trustee  attachment^  a  part  of  the  funds  of  the  defendant  asso- 
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ciation  set  aside  for  the  pajmaent  of  death  benefits,  and  paid  in 
Jjy  members  for  that  express  use." 

The  death  benefit  fund  of  a  beneficiary  association  organized 
■under  the  Public  Statutes,  chapter  115,  amended  by  the  Stat- 
Tites  of  1877,  chapter  204,  and  the  Statutes  of  1880,  chapter 
196,  is  in  its  essential  characteristics  a  trust  fund,  and  it  ia 
«o  designated  by  the  legislature.  The  Statutes  of  1877,  chapter 
204,  is  the  first  statute  directly  authorizing  persons  to  associate 
themselves  together  to  provide  for  the  payment  on  their  death 
of  a  pecuniary  ^^''  benefit  to  those  dependent  upon  them.  The 
death  benefit  to  be  paid  on  the  decease  of  each  member  was  not 
to  be  raised  by  an  assessment  levied  at  his  death,  but  was  to  be 
paid  out  of  a  fund  to  be  created  by  levying  an  assessment  on  all 
living  members,  and  to  be  'Tield  by  such  association  un^il  the 
death  of  a  member  occurs,"  when  the  amount  due  those  claim- 
ing under  the  deceased  member  was  to  be  paid  forthwith.  The 
Statutes  of  1880,  chapter  196,  limiting  the  amount  of  the  death 
fund  to  be  held  by  beneficiary  associations  to  one  assessment  of 
general  membership  or  the  aggregate  of  one  assessment  of  each 
limited  membership,  and  also  to  the  sum  of  $10,000,  and  direct- 
ing in  what  securities  the  fund  should  be  invested,  recognized 
that  the  death  fund  to  be  created  under  the  Statutes  of  1877, 
•chapter  204,  section  1,  was  a  fund  not  belonging  to  the  benefici- 
ary association,  but  held  by  it  in  trust  for  others;  in  this  act 
the  fund  is  spoken  of  "as  a  death  fund  belonging  to  the  bene- 
ficiaries of  anticipated  deceased  members,"  and  it  is  provided 
""that  such  death  fund  while  held  in  trust"  shall  be  invested  in 
the  manner  therein  specified;  and  in  every  subsequent  enact- 
ment the  fund  has  been  so  designated:  Stats.  1888,  c.  429, 
sec.  9;  Stats.  1890,  c.  341,  sec.  9;  Stats.  1894,  c.  367,  sec.  8; 
Stats.  1898,  c.  474,  sec.  11;  Stats.  1899,  c.  442,  sec.  12.  This 
<?ourt»  in  ordering  the  distribution  of  the  death  fund  of  insol- 
vent beneficiary  associations,  proceeded  upon  the  theory  that  it 
•was  "a  fund  which  the  defendant  corporation  was  to  keep  iden- 
tified, and  hold  in  trust  for  distribution  among  the  policy  hold- 
<ers  when  the  time  came.  The  fund  is  expressly  called  a  trust  by 
section  8  of  the  statute":  Holmes,  J.,  in  Fogg  v.  United  Order 
of  the  Golden  Lion,  156  Mass.  431,  434,  and  in  the  case  in  which 
it  was  decided  that  a  beneficiary  can  sue  for  the  death  benefit 
it  was  said:  "This  statute,  like  the  statute  of  1885,  ....  treats 
the  amount  to  be  paid  as  the  property  of  the  beneficiaries,  which 
ithey  have  a  right  to  receive  under  the  express  provisions  of  the 
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law  by  Tirtue  of  their  relation  to  the  corporation,  created  by  the 
certificate,  in  which  the  corporation  recognizes  them  as  bene- 
ficiaries entitled,  on  the  happening  of  a  contingency,  to  a  fund 
which  is  collected  and  held  in  trust  for  them,  in  accordance 
with  the  requirements  of  the  statute  and  of  the  by-laws  of  the 
corporation":  Knowlton,  J.,  in  Dean  v.  American  Legion  of 
Honor,  156  Mass.  435,  438.  See,  also,  Buswell  v.  Order  of  the 
Iron  Hall,  161  Mass.  224,  231,  232. 

^^  The  Statutes  of  1877,  chapter  204,  section  1,  also  pro- 
vided that:  "Such  fund  so  held  shall  not  be  liable  to  attachment 
by  trustee  or  other  process."  It  appears  from  subsequent  acts, 
codifying  the  law  of  beneficiary  associations,  that  this  provision 
means  that  the  interest  which  a  member,  or  those  claiming  un- 
der a  member,  have  in  the  death  fund  shall  not  be  attached  in 
an  action  against  them  or  either  of  them:  Stats.  1888,  c.  429, 
sec.  15;  Stats.  1894,  c.  367,  sec.  14;  Stats.  1898,  c.  474,  sec.  17; 
and  it  is  argued  by  the  plaintiff  that  inasmuch  as  this  provision 
of  the  statute  does  not  exempt  the  fund  from  attachment  in 
actions  against  the  association,  it  can  be  so  attached.  But  that 
argument  loses  sight  of  the  fact  that  the  death  fund  of  a  bene- 
ficiary association  is  a  fund  not  belonging  to  the  association  as 
its  own,  but  held  by  it  in  trust  for  those  entitled  under  the  certifi- 
cates of  membership  in  that  association;  and  it  does  not  require 
a  statute  to  provide  that  a  fund  held  by  A  in  trust  for  B,  in 
which  A  has  no  beneficial  interest,  cannot  be  attached  for  the 
debts  of  A — that  is  the  rule  of  the  common  law.  For  a  case 
where  it  was  held  that  a  similar  trust  fund  could  not  be  at- 
tached by  persons  having  claims  against  a  similar  association, 
see  Burdon  v.  Massachusetts  Safety  Fund  Assn.,  147  Mass.  360; 
for  instances  of  similar  trust  funds,  see  Coe  v.  Washington 
Mills,  149  Mass.  543;  American  Loan  etc.  Co.  v.  Northwestern 
Guaranty  Loan  Co.,  166  Mass.  337. 

The  plaintiff  contends  that  however  it  may  be  in  case  of 
other  claims,  one  whose  claim  is  for  a  death  benefit  under  a  cer- 
tificate of  membership  has  a  claim  upon  the  death  fund,  and  can 
attach  it  in  a  suit  to  collect  the  amount  due  him  as  a  death 
benefit.  It  may  be  that  such  a  person  has  a  claim  upon  the 
death  fund;  but  if  he  has,  his  remedy  in  case  the  defendant 
association  refuses  to  pay  a  judgment  which  he  has  obtained  on 
his  certificate  of  membership  is  a  bill  in  equity  to  enforce  his 
rights  as  one  of  the  beneficiaries  for  whose  benefit  the  death 
fund  is  held,  and  not  an  action  at  law  suing  the  association  and 
trusteeing  the  death  fund.     Such  a  person  could  have  his  execu-, 
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tion  satisfied  out  of  any  general  funds  belonging  to  the  associa- 
tion, if  he  could  direct  the  sheriff  where  to  put  his  hands  upon 
them;  or  in  a  suit  on  the  judgment  he  could  trustee  such  funds. 
Beneficiary  associations  have  the  right  to  acquire  such  general 
funds  for  expenses  and  similar  purposes  by  levying  the  payment 
of  a  ^®^  fixed  sum  at  stated  times:  See  Burdon  v.  Massachu- 
setts Safety  Fund  Assn.,  147  Mass.  360,  363;  or,  when  no  such 
dues  are  payable,  by  levying  assessments:  Stats.  1894,  c.  367, 
sec.  9;  Stats.  1898,  c.  474,  sec.  12;  Stats.  1899,  c.  442,  sec.  16. 

The  peculiarity  of  the  case  at  bar  lies  in  the  fact  that  the 
parties  have  agreed  that  "the  amount  paid  by  the  defendant 
association  on  account  of  the  execution  in  the  original  suit,  to 
wit,  $738.48,  was  the  amount  received  from  the  last  assessment 
upon  the  members  of  the  defendant  association  paid  prior  to  the 
death  of  the  plaintiff's  intestate";  in  view  of  that  fact,  the  pay- 
ment of  the  $738.48  was  a  full  compliance  with  the  contract 
between  the  association  and  the  plaintiff's  intestate,  which  pro- 
vided that  "if  the  amount  received  from  the  last  assessment 
paid  prior  to  said  death  is  less  than  $2,000,  the  beneficiary  of  a 
member  of  the  first  rate  shall  not  receive  more  than  the  amount 
of  said  assessment";  and  the  only  possible  explanation  of  the 
judgment  which  the  plaintiff  recovered  against  the  defendant  is 
that  that  fact  was  not  proved  at  the  trial,  and  consequently  a 
verdict  for  the  full  $2,000  and  interest  was  entered.  Whether 
those  interested  as  beneficiaries  in  the  death  fund  are  estopped 
by  the  judgment  to  deny  the  fact  here  agreed  upon  as  a  judg- 
ment recovered  against  the  association  as  representing  them  is 
not  now  before  the  court. 

It  also  appears  from  the  facts  in  the  case  at  bar  that  the 
$78.46  and  $845.23  which  were  held  by  the  Old  Colony  Trust 
Company  at  the  time  it  was  served  as  trustee  are  funds  which 
"were  assessed  and  collected  from  the  members  of  the  defend- 
ant association  subsequent  to  said  payment  by  it  of  $738.48  on 
account  of  the  execution  in  the  original  suit";  and  that  checks 
for  the  two  sums  making  up  the  fund  in  the  hands  of  the  Old 
Colony  Trust  Company  had  been  drawn  before  the  trustee  pro- 
cess was  served  to  pay  that  fund  to  the  persons  who,  inde- 
pendently of  the  judgment  rendered  in  this  case,  would  be  en- 
titled thereto. 

It  is  apparent,  therefore,  that  the  question  whether  the 
plaintiff  is  entitled  to  any  part  of  the  fund  in  the  hands  of  the 
Old  Colony  Trust  Company  depends  upon  questions  which  can 
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properly  be  raised  only  in  a  bill  in  equity  brought  to  ascerti^ia 
the  beneficial  ownership  in  said  funds  in  which  the  other  parties 
who  claim  to  be  entitled  to  it  are  parties.  The  entry  must  be, 
judgment  discharging  trustee  affirmed. 


GARNISHMENT  OF  TRUST  FUNDS— A  Judgment  debtor  can- 
not have  his  debt  satisfied  out  of  property  held  in  trust  for  another: 
Marx  y.  Parker,  9  Wash.  473,  43  Am.  St  Bep.  849. 


GLYNN  V.  CENTRAL  RAILROAD  COMPANY. 
[175  Massachusetts,  510.] 

RAILROADS— LIABILITY  OF  FIRST  OF  TWO  RAII/. 
ROADS  B^OR  DEFP]OT  IN  CAR.— If  a  railroad  car  has  passed  from 
the  control  of  one  company  into  that  of  another,  and  before  it 
reaches  the  place  of  accident  it  has  passed  a  point  at  which  the  cars 
are  inspected,  the  responsibility  of  the  first  railroad  company  for  a 
defect  in  the  car  which  was  not  secret  is  at  an  end. 

NEGLIGENCE— LIABILITY  OF  OWNER  OF  DEFECTIVE 
PROPERTY— CHANGED  POSSESSION.— When  a  person  is  to  be 
charged  because  of  the  constxuction  or  ownership  of  an  object  which 
causes  damage  by  some  defect,  commonly  the  liability  is  held  to 
end  when  the  control  of  the  object  is  changed. 

G.  W.  Anderson  and  S.  A.  Fuller,  for  the  plaintiff. 

R,  Thorne  and  C.  F.  Choate,  Jr.,  for  the  defendant. 

^^^  HOLMES,  C.  J.  ■  This  is  an  action  for  personal  injuries. 
The  plaintiff  was  at  work  for  the  New  York,  New  Haven,  and 
Hartford  Railroad  Company,  at  Stonington,  Connecticut^  and 
was  engaged  in  coupling  a  train  to  a  car  belonging  to  the  de- 
fendant, when  his  sleeve  was  caught  by  a  bolt  projecting  from 
the  deadwood  of  the  car  and  his  hand  was  crushed.  We  assume 
that  the  car  was  in  such  a  condition  that,  apart  from  the  ques- 
tion of  ***  notice,  it  would  have  warranted  a  finding  that  the 
defendant  was  liable,  had  the  car  been  in  its  possession  and  the 
plaintiff  in  its  employ.  We  assume  further,  without  deciding, 
that  the  evidence  warranted  a  finding  that  the  car  had  come 
from  the  possession  of  the  defendant  recently,  and  in  the  same 
condition  as  that  in  which  it  was  at  the  time  of  the  accident. 
But  nevertheless  we  are  of  opinion  that  tlie  judge  who  tried  the 
case  was  right  in  directing  a  verdict  for  the  defendant. 
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There  was  no  dispute  that  after  the  car  had  come  into  the 
hands  of  the  New  York,  New  Haven,  and  Hartford  Railroad, 
and  before  it  had  reached  the  place  of  accident,  it  had  passed 
a  point  at  which  the  cars  were  inspected.  After  that  point,  if 
not  before,  we  are  of  opinion  that  the  defendant's  responsibility 
for  the  defect  in  the  car  was  at  an  end. 

There  is  more  obscurity  than  there  ought  to  be,  perhaps, 
upon  the  limits  of  liability  in  general.  The  fact  that  the  dam- 
age complained  of  would  not  have  happened  but  for  the  inter- 
vening negligence  of  a  third  person  has  not  always  been  held 
a  bar,  although  negligent  conduct,  so  far  as  it  is  a  tort,  is  un- 
lawful in  as  full  a  sense  as  malicious  conduct,  and  although  or- 
dinarily even  a  wrongdoer  would  not  be  bound  to  anticipate  a 
willful  wrong  by  a  third  person:  See  Elmer  v.  Locke,  135  Mass. 
575,  576,  and  cases  cited  in  Cliiford  v.  Atlantic  Cotton  Mills, 
146  Mass.  47,  48,  4  Am.  St.  Rep.  279;  Engelhart  v.  Farrant, 
[1897]  1  Q.  B.  240.  Compare  Hayes  v.  Hyde  Park,  153  Mass. 
614-516.  But  when  a  person  is  to  be  charged  because  of  the 
construction  or  ownership  of  an  object  which  causes  damage 
by  some  defect,  commonly  the  liability  is  held  to  end  when 
the  control  of  the  object  is  changed. 

Thus  the  case  of  Clifford  v.  Atlantic  Cotton  Mills,  146  Mass. 
47,  4  Am.  St.  Rep.  279,  just  cited,  shows  that  the  mere  own- 
ership of  a  house  so  constructed  that  its  roof  would  throw  snow 
into  the  street,  and  therefore  threatening  danger  as  it  is  with- 
out more,  whenever  snow  shall  fall,  is  not  enough  to  impose 
liability  when  the  control  of  it  has  been  given  up  to  a  lessee 
who,  if  he  does  his  duty,  will  keep  it  safe.  In  the  case  at  bar  the 
car  did  not  threaten  harm  to  anyone,  unless  it  was  used  in  a  par- 
ticular way.  Whether  it  should  be  used  in  a  dangerous  way 
or  not  depended,  not  upon  the  defendant,  but  upon  another 
road.  Even  assuming  that  the  car  had  come  straight  from  the 
defendant  at  Harlem  river,  the  defendant  did  no  unlawful  act  in 
handing  it  over.  Whatever  may  be  said  as  to  the  '^^  respon- 
sibility for  a  car  dispatched  over  a  connecting  road  before  there 
has  been  a  reasonable  chance  to  inspect  it,  after  the  connect- 
ing road  has  had  the  chance  to  inspect  the  car  and  has  full 
control  over  it,  the  owner's  responsibility  for  a  defect  which  is 
not  secret  ceases:  See  Sawyer  v.  Minneapolis  etc.  Ry.  Co.,  38 
Minn.  103,  8  Am.  St.  Rep.  648;  Wright  v.  Delaware  etc.  Canal 
Co.,  40  Hun,  343;  Mackin  v.  Boston  etc.  R.  R.  Co.,  135  Mass. 
201,  206,  46  Am.  Rep.  456. 
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Upon  the  same  principle  that  commonly  when  a  new  control 
comes  in  the  former  responsibility  is  at  an  end,  a  vendor  who 
makes  no  representation  is  not  liable  to  a  remote  purchaser  of 
the  article  sold,  for  damage  done  by  defects  in  it:  Davidson  v. 
Nichols,  11  Allen,  514,  518;  Losee  v.  Clute,  51  N.  Y.  494,  10 
Am.  Eep.  G38;  Curtin  v.  Somerset,  140  Pa.  St.  70,  23  Am.  St. 
Eep.  220;  Necker  v.  Harvey,  49  Mich.  617,  519.  An  extreme 
case  is  Collis  v.  Selden,  L.  R.  3  Com.  P.  495. 

It  is  recognized  in  Clifford  v.  Atlantic  Cotton  Mills,  146 
Mass.  47,  4  Am.  St.  Eep.  279,  that  the  rule  is  different  when 
the  use  from  which  the  damage  ensued  plainly  was  contem- 
plated by  the  lease:  Jackman  v.  Arlington  Mills,  137  Mass.  277; 
Harris  v.  James,  L.  J.  45  Q.  B.  645.  See  Devlin  v.  Smith,  89 
N.  Y.  470,  42  Am.  Eep.  311.  In  Heaven  v.  Pender,  11  Q,  B. 
503,  515,  it  was  considered  that  the  use  not  only  was  contem- 
plated but  was  invited:  See  Blakemore  v.  Bristol  etc.  Ey.  Co., 
8  El,  &  B.  1035,  1052,  1053.  But  contemplation  means  a  good 
deal  more  than  simply  recognizing  a  probability.  In  Sowell 
v.  Champion,  2  Nev.  &  P.  627,  634,  it  was  held  that  an  act 
generally  lawful,  such  as  placing  a  writ  for  execution  in  the 
hands  of  an  officer,  was  not  made  unlawful  by  a  full  persuasion 
or  even  knowledge  that  the  officer  was  likely  to  execute  it  in  a 
place  which  might  and  did  turn  out  to  be  out  of  his  jurisdiction. 
The  officer  had  an  unfettered  right  of  decision,  and  it  was  his 
lookout  to  see  that  he  kept  within  the  law:  See  Kahl  y.  Love, 
37  N.  J.  L.  6;  Savings  Bank  v.  Ward,  100  U.  S.  195.  So  here 
as  to  the  car.  There  has  been  a  suggestion  in  some  cases  of  a 
more  severe  rule  in  the  case  of  very  dangerous  agencies:  Loop 
V.  Litchfield,  42  N.  Y.  351,  1  Am.  Eep.  543;  Goodlander  Mill 
Co.  v.  Standard  Oil  Co.,  63  Fed.  Rep.  400.  But  whether  there 
be  any  such  qualifications  or  not  the  present  case  la  not  within 
it.  If  it  had  appeared  that  the  use  made  of  the  car  was  con- 
templated by  the  defendant,  it  still  would  have  been  a  use  sub- 
ject to  inspection,  and  of  a  car  with  no  secret  defect. 


A  RAILROAD  USING  THE  OARS  OF  A  OONNESOTING  LINE 
is  liable  to  the  same  extent  as  if  they  were  its  own,  if  such  cars, 
when  received  and  used,  are  in  a  condition  dangerous  to  its  em- 
ployes: Reynolds  v,  Boston  etc.  R.  R.  Co.,  64  Vt.  66,  33  Am.  St  Rep. 
908;  Ruppel  v.  Allegheny  Valley  Ry.,  167  Pa.  St.  166,  46  Am.  St  Rep. 
666.  If  a  railroad  company  transfers  a  defective  car  to  another 
company,  without  making  a  proper  inspection  thereof,  either  or 
both  companies  may  be  held  liable  for  an  injury  resulting  from  the 
condition  of  such  car:  Pennsylvania  R.  R.  Co.  V.  Snydar,  65  Ohio 
St  342,  eO  Am.  St  Rep.  700. 
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SLAYTON"  V.  BARRY. 

[175  Massachusetts,  513.] 

INFANTS— TORT  LIABILITY— FRAUD  INDUCING  CON- 
TRACT.— An  Infant  cannot  be  held  liable  for  fraud  or  conversion, 
where  to  maintain  the  action  the  plaintiff  must  show  that  there 
was  a  contract,  which  was  part  and  parcel  of  the  fraudulent  trans- 
action. 

J.  P.  Wiggin,  for  the  plaintiff. 
W.  F.  Kimball,  for  the  defendant 

^^  MORTON,  J.    The  declaration  in  this  case  is  in  two 

counts.  The  first  count  alleges  in  substance  that  the  defend- 
ant, intending  to  defraud  the  plaintiff,  deceitfully  and  fraudu- 
lently represented  to  him  that  he  was  of  full  age,  and  thereby 
induced  the  plaintiff  ^^*  to  sell  and  deliver  to  him  the  goods 
described,  and  though  often  requested  had  refused  to  pay  for 
or  return  the  goods  but  had  delivered  them  to  persons  un- 
known to  the  plaintiff.  The  second  count  is  in  tort  for  the 
conversion  of  the  goods  described  in  the  first  count.  The  case 
is  here  on  exceptions  to  the  refusal  of  the  presiding  judge  to 
give  certain  instructions  requested  by  the  plaintiff,  and  to  his 
ruliDg  ordering  a  verdict  for  the  defendant.  The  question  is 
whether  the  plaintiff  can  maintain  his  action.  He  could  not 
bring  an  action  of  contract,  and  so  has  brought  an  action  of 
tort.  The  precise  question  presented  has  never  been  passed 
upon  by  this  court:  Merriam  v.  Cunningham,  11  Gush.  40,  43. 
In  other  jurisdictions  it  has  been  decided  differently  by  different 
courts.  We  think  that  the  weight  of  authority  is  against  the 
right  to  maintain  the  action:  Johnson  v.  Pie,  1  Lev.  169;  1  Sid. 
258;  1  Keb.  905;  Grove  v.  Nevill,  1  Keb.  778;  Jennings  v. 
Rundall,  8  Term  Rep.  335;  Green  v.  Greenbank,  2  Marsh. 
485;  Price  v.  Hewett,  8  Ex.  146;  Wright  v.  Leonard,  11  Com. 
B.,  N.  S.,  258;  De  Roo  v.  Foster,  13  Com.  B.,  N.  S.,  272;  Gilson 
V.  Spear,  38  Vt.  311,  88  Am.  Dec.  659;  Nash  v.  Jewett,  61  Vt. 
501,  15  Am.  St.  Rep.  931;  Ferguson  v.  Bobo,  54  Miss.  121; 
Brown  v.  Dunham,  1  Root,  272;  Geer  v.  Hovy,  1  Root,  179; 
Wilt  V.  Welsh,  6  Watts,  9;  Bums  v.  Hill,  19  Ga.  22;  Kilgore  v. 
Jordan,  17  Tex.  341;  Benjamin  on  Sales,  6th  ed.,  sec.  23; 
Cooley  on  Torts,  2d  ed.,  126;  Addison  on  Torts,  Wood's  ed., 
sec.  1314.  See  contra,  Fitts  v.  Hall,  9  N.  H.  441;  Eaton  v.  Hill, 
^0  N.  H.  235,  9  Am.  Rep.  189;  HaU  v.  Butterfield,  59  N.  H. 
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354,  47  AnL  Rep.  209;  Rice  v.  Boyer,  108  Ind.  472,  58  Am. 
Rep.  53;  Wallace  v.  Moras,  5  Hill,  391. 

The  general  rule  is,  of  course,  that  infants  are  liable  for  their 
^^^  torts:  Sikes  v.  Johnson,  16  Mass.  389;  Homer  v.  Thwing, 
3  Pick.  492;  Shaw  v.  Coffin,  58  Me.  254,  4  Am.  Rep.  290; 
Vasse  V.  Smith,  6  Cranch,  226.  But  the  rule  is  not  an  un- 
limited one,  but  is  to  be  applied  with  due  regard  to  the  other 
equally  well-settled  rule  that,  with  certain  exceptions,  they  are 
not  liable  on  their  contracts;  and  the  dominant  consideration  is 
not  that  of  liability  for  their  torts,  but  of  protection  from  their 
contracts.  The  true  rule  seems  to  us  to  be  as  stated  in  Liver- 
pool Adelphi  Loan  Assn.  v.  Fairhurst,  9  Ex.  422,  429,  where  it 
was  sought  to, hold  a  married  woman  for  a  fraudulent  misrepre- 
sentation, namely,  if  the  fraud  "is  directly  connected  with  the 
contract  ....  and  is  the  means  of  effecting  it,  and  parcel  of 
the  same  transaction,"  then  the  infant  will  not  be  liable  in  tort. 
The  rule  is  stated  in  2  Kent's  Commentaries,  241,  as  follows: 
"The  fraudulent  act,  to  charge  him  [the  infant],  must  be 
wholly  tortious;  and  a  matter  arising  ex  contractu,  though  in- 
fected with  fraud,  cannot  be  changed  into  a  tort  in  order  to 
charge  the  infant  in  trover  or  case  by  a  change  in  the  form  of 
the  action."  In  the  present  case  it  seems  to  us  that  the  fraud 
on  which  the  plaintiff  relies  was  part  and  parcel  of  the  contract 
and  directly  connected  with  it.  The  plaintiff  cannot  maintain 
his  action  without  showing  that  there  was  a  contract,  which  he 
was  induced  to  enter  into  by  the  defendant's  fraudulent  repre- 
sentations in  regard  to  his  capacity  to  contract,  and  that  pur- 
suant to  that  contract  there  was  a  sale  and  delivery  of  the  goods 
in  question.  Whether  as  an  original  proposition  it  would  be 
better  if  the  rule  were  as  laid  down  in  Fitts  v.  Hall,  9  N.  H. 
441,  and  Hall  v.  Butterfield,  59  N.  H.  354,  47  Am.  Rep.  209,  in 
New  Hampshire,  and  Eice  v.  Boyer,  108  Ind.  472,  58  Am.  Rep. 
53,  in  Indiana,  we  need  not  consider.  The  plaintiff  relies  on 
Homer  v.  Thwing,  3  Pick.  492,  Badger  v.  Phinney,  15  Mass. 
359,  8  Am.  Dec.  105,  and  Walker  v.  Davis,  1  Gray,  506.  In 
Walker  v.  Davis,  1  Gray,  506,  there  was  no  completed  contract 
and  the  title  did  not  pass.  The  sale  of  the  cow  by  the  defend- 
ant operated,  therefore,  clearly  as  a  conversion.  Badger  v, 
Phinney,  15  Mass.  359,  8  Am.  Dec.  105,  was  an  action  of  re- 
plevin, and  it  was  held  that  the  property  had  not  passed,  or  if 
it  had  that  it  had  revested  in  the  plaintiff  in  consequence  of  the 
defendant's  fraud.  The  plaintiff  maintained  his  action  inde- 
pendently of  the  contract.    In  Homer  v.  Thwing,  3  Pick.  492, 
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the  tort  was  only  incidentally  connected  with  the  contract  oi 
hiring. 

We  think  that  the  exceptions  should  be  OYermled. 

So  ordered. 


AN  INFANT  IS  LIABLE  FOR  HIS  TORTS,  notwithstanding 
they  may  have  arisen  out  of,  or  in  some  way  may  have  been  con- 
nected with,  a  contract:  Churchill  v.  White,  58  Neb.  22,  76  Am.  St 
Rep.  64.  See,  further,  the  monographic  note  to  Craig  v.  Van  Bebber, 
18  Am.  St  Bep.  720-724,  on  torts  of  infants  connected  with  con- 
tracts. 


EOSENTHAL  v.  NOVE. 

[175  Massachusetts,  659.] 

BANKRUPTCY  PRO<7EEDINGS— EFFECT  ON  PUNDINO 
SUIT— SPECIAL  JUDGMENT.— A  court  in  which  a  suit  against  a 
banlcrupt  is  pending  is  not,  after  the  adjudication  of  bankruptcy, 
bound  to  stay  further  proceedings  therein,  though  It  may  do  so  If 
justice  so  requires;  the  action  Is  not  absolutely  barred,  and  the 
court  has  power  to  proceed  to  judgment  Hence,  if  after  verdict 
and  before  judgment,  the  defendants  are  adjudicated  banlirupts  un- 
der the  United  States  banliruptcy  act  and  thereafter  they  file  a  sug- 
gestion of  that  fact  and  move  that  all  proceedings  be  stayed,  the 
court  has  power  to  deny  such  motion  and  to  direct  the  entry  of  a 
special  judgment  to  enable  the  plaintiff  to  proceed  against  the  sure- 
ties upon  a  bond  to  dissolve  an  attachment  given  more  than  four 
months  before  the  bankruptcy. 

BANKRUPTCY  COURT  — EXAMINING  DEFENDANT'S 
LIABILITY  IN,  AFTER  VERDICT.— If,  before  the  commencement 
of  bankruptcy  proceedings.  In  which  the  defendants  are  adjudged 
bankrupts,  the  right  of  a  plaintiff  to  recover  of  the  defendants  a 
definite  amount  of  damages  has  been  fixed  by  the  verdict  of  a  jury, 
such  right  and  liability  cannot  be  re-examined  in  the  bankruptcy 
court 

Tort  for  personal  injnries. 

W.  S.  B.  Hopkins  and  R.  Hoar,  for  the  defendants. 

J.  R.  Thayer  and  A.  P.  Rngg,  for  the  plaintiff. 

■*•  BARKER,  J.  After  verdict  and  before  judgment  the 
defendants  were  adjudicated  bankrupts,  and  thereafter  they 
filed  a  suggestion  of  that  fact  and  moved  that  all  proceedings 
be  stayed.  This  motion  was  denied  and  a  special  judgment  en- 
tered to  enable  the  plaintiff  to  proceed  against  the  sureties  upon 
a  bond,  given  more  than  four  months  before  the  bankruptcy,  to 
dissolve  an   attachment.    The   exceptions   nuse  the   question 
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whether  the  court  had  power  to  overrule  the  motion  for  a  stay, 
and  to  direct  the  entry  of  a  special  judgment.  The  answer  de- 
pends upon  the  provisions  of  the  United  States  bankruptcy  act 
of  July  1,  1898.     Section  11  of  that  act  is  as  follows: 

"A  suit  which  is  founded  upon  a  claim  from  which  a  dis- 
charge would  be  a  release,  and  which  is  pending  against  a  per- 
son at  the  time  of  the  filing  of  a  petition  against  him,  shall 
be  stayed  until  after  an  adjudication  or  the  dismissal  of  the 
petition;  if  such  person  is  adjudged  a  bankrupt,  such  action 
may  be  further  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  ****  or,  if  within  that  time  such  person  ap- 
plies for  a  discharge,  then  until  the  question  of  such  discharge 
is  determined.  The  court  may  order  the  trustee  to  enter  his 
appearance  and  defend  any  pending  suit  against  the  bankrupt. 
A  trustee  may,  with  the  approval  of  the  court,  be  permitted 
to  prosecute  as  trustee  any  suit  commenced  by  the  bankrupt 
prior  to  the  adjudication,  with  like  force  and  effect  as  though 
it  had  been  commenced  by  him.  Suits  shall  not  be  brought  by 
or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two 
years  after  the  estate  has  been  closed.*' 

Under  the  definitions  contained  in  the  statute  this  language 
includes  persons  who  have  filed  voluntary  petitions,  and  applies 
to  all  claims  provable  in  bankruptcy  from  which  a  discharge  in 
bankruptcy  would  be  a  release,  and  the  court  which  may  order 
the  trustee  of  the  bankrupt  estate  to  enter  his  appearance  in 
and  to  defend  any  suit  pending  against  the  bankrupt  is  the 
court  of  the  United  States  having  jurisdiction  of  the  bank- 
ruptcy: U.  S.  Stats.  1898,  sec.  1. 

The  construction  of  the  provisions  quoted  for  which  the  de- 
fendants contend  is  that  they  are  peremptory,  and  compel  the 
court  in  which  a  suit  is  pending  against  a  bankrupt  at  the  time 
of  the  adjudication  to  stay  further  proceedings  for  twelve 
months,  or  until  the  question  of  discharge  is  determined.  A 
strong  argument  against  this  construction  is  found  in  the  use 
of  the  words  "shall  be  stayed  until  after  an  adjudication,"  and 
the  words  "such  action  may  be  further  stayed,"  which  follow. 
The  provision  that  a  suit  pending  against  the  bankrupt  at  the 
time  of  the  filing  of  the  petition  shall  be  stayed  until  after 
adjudication  or  dismissal  is  in  terms  peremptory.  If  in  case 
of  an  adjudication  Congress  had  intended  that  a  further  stay 
should  be  peremptory  also,  the  continued  use  of  the  word 
"shall"  would  have  made  its  meaning  clear,  and  the  lue  of  the 
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word  "may,"  ordinarily  used  as  a  word  of  permission  rather 
than  of  command,  is  significant. 

As  against  the  argument  drawn  from  this  use  of  the  word 
"may,"  it  is  to  be  noticed  that  the  second  clause  of  the  section, 
"The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt,"  implies  that  all 
**®*  suits  pending  against  the  bankrupt  may  be  defended  by  the 
trustee  of  his  estate,  if  he  shall  be  ordered  to  enter  his  appear- 
ance and  defend  by  the  United  States  court,  and  that,  unless  all 
suits  must  be  further  stayed  after  the  adjudication,  they  may  be 
determined  against  the  bankrupt  after  the  adjudication,  and  be- 
fore there  is  a  trustee  who  can  appear  and  defend.  But  the  fact 
that  a  trustee  may  be  ordered  to  appear  and  defend  assumes 
that  the  prosecution  of  the  suit  may  go  on  after  the  adjudica- 
tion and  before  the  question  of  a  discharge  is  settled.  It  is  con- 
tended that,  unless  after  adjudication  a  further  stay  is  impera- 
tive, the  "reditor  may  merge  his  claim  into  a  judgment,  which, 
being  entered  after  the  adjudication,  is  not  provable  in  the 
bankruptcy,  and  from  which  the  bankrupt  will  not  be  re- 
leased by  a  discharge.  But  by  section  63  claims  are  provable 
which  are  founded  on  provable  debts  reduced  to  judgments 
after  the  filing  of  the  petition  and  before  the  consideration  of 
the  bankrupt's  application  for  a  discharge. 

In  order  to  release  property  which  has  been  attached,  or  to 
prosecute  an  appeal  or  procure  a  review  of  questions  at  first 
decided  against  a  defendant,  he  must  often  secure  the  plaintiff's 
demand  by  the  individual  undertaking  of  some  third  person. 
One  provision  of  the  law  in  question  covers  such  cases,  provid- 
ing that:  "Whenever  a  creditor,  whose  claim  against  a  bankrupt 
estate  is  secured  by  the  individual  undertaking  of  any  person, 
fails  to  prove  such  claim,  such  person  may  do  so  in  the  cred- 
itor's name,  and  if  he  discharge  such  undertaking  in  whole  or 
in  part,  he  shall  be  subrogated  to  that  extent  to  the  rights  of 
the  creditor":  U.  S.  Stats.  1898,  sec.  57. 

The  natural  meaning  of  the  concluding  part  of  the  clause  is 
that  the  person  by  whose  individual  undertaking  the  creditor's 
claim  is  secured  shall  have  a  right  in  the  dividend  on  account  of 
that  claim  proportionate  to  the  part  of  his  own  undertaking 
which  he  has  discharged.  If  this  clause  is  to  have  operation  in 
every  instance  in  which  a  creditor's  claim  is  secured  by  the  in- 
dividual undertaking  of  a  third  person,  the  creditor  must  not 
have  power,  between  the  time  of  the  conunencement  of  the 
bankruptcy   proceedings  and   the    time   when   claims  may  ba 
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proved,  to  so  deal  with  a  claim  that  it  cannot  be  proved,  and 

thereby  to  deprive  the  surety  of  his  right.  It  is  urged  that 
unless  the  further  stay  ^^^  of  proceedings  is  peremptory  after 
the  adjudication  as  well  as  before,  the  creditor,  by  merging  his 
provable  claim  into  a  general  judgment  entered  after  the 
adjudication,  may  prevent  the  surety  from  exercising  his  right. 
If  the  original  claim  no  longer  exists,  it  is  contended  that  the 
surety  cannot  prove  it,  and  that  the  judgment  cannot  be  proved 
because  it  accrues  after  the  bankruptcy  proceedings  are  com- 
menced. But  the  provision  already  referred  to  allowing  proof 
of  judgments  entered  after  the  adjudication  upon  provable 
debts  deprives  these  contentions  of  weight. 

An  argument  may,  perhaps,  be  drawn  from  the  provisions  of 
the  act  relating  to  liens.  It  is  provided  "that  aJl  levies,  judg- 
ments, attachments,  or  other  liens,  obtained  through  legal  pro- 
ceedings against  a  person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  ad- 
judged a  bankrupt,  and  the  property  affected  by  the  levy,  judg- 
ment, attachment,  or  other  lien,  shall  be  deemed  wholly  dis- 
charged and  released  from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court 
shall,  on  due  notice,  order  that  the  right  under  such  levy,  judg- 
ment, attachment,  or  other  lien,  shall  be  preserved  for  the  bene- 
fit of  the  estate;  and  thereupon  the  same  may  pass  to  and  shall 
be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  afore- 
said": U.  S.  Stats.  1898,  sec.  67. 

In  the  case  of  a  collusive  suit  against  the  bankrupt,  in  which 
there  is  an  attachment  of  his  land  subsequently  conveyed  in 
fraud  of  his  creditors,  the  suit  pending  at  the  time  of  the  filing 
of  the  petition,  if  there  is  no  peremptory  stay  of  the  suit  aft^r 
the  adjudication,  the  colluding  .plaintiff  may  defeat  the  attach- 
ment by  entering  a  discontinuance  in  his  suit,  and  thus  prevent 
the  preservation  of  the  attachment  for  the  benefit  of  the  estate. 
But  the  trustee  of  the  bankrupt  can  avail  himself  of  the  collu- 
sive attachment  only  by  a  further  prosecution  of  the  suit  in 
which  it  was  made. 

The  considerations  noticed  do  not  seem  to  us  to  require  the' 
adoption  of  the  construction  for  which  the  defendants  contend. 
Congress  was  legislating  upon  a  subject  as  to  which  its  power  is 
unquestionable.  Successive  bankruptcy  acts  had  been  in  turn 
enacted  and  repealed.  Numerous  state  insolvency  laws  had 
*^®3  |)een  in  force  in  the  intervals  when  no  bankruptcy  act  had 
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been  in  force.  Under  the  last  previous  bankruptcy  act,  no 
suit  or  proceeding  upon  a  provable  debt  could  be  prosecuted 
against  the  bankrupt  until  the  question  of  his  discharge  should 
have  been  determined,  and  any  such  suit  or  proceeding  must, 
upon  his  application,  be  stayed  to  await  the  determination  of 
the  bankruptcy  court  on  the  question  of  the  discharge,  unless 
there  was  unreasonable  delay  on  his  part:  U.  S.  Stats.  1867, 
sec.  21;  U.  S.  Rev.  Stats.,  sec.  5106;  Ray  v.  Wight,  119  Mass. 
426,  20  Am.  Rep.  333;  Hill  v.  Harding,  107  U.  S.  631.  This 
requirement  of  a  stay,  if  asked  for  by  the  debtor,  might  well 
operate  to  inflict  upon  creditors  such  serious  delay  in  enforc- 
ing their  rights  against  other  persons  than  the  bankrupt  as  is 
shown  in  the  case  last  cited,  where  for  several  years  the  creditor 
could  not  place  himself  in  a  position  to  resort  to  his  admitted 
security:  See  Hill  v.  Harding,  130  U.  S.  699. 

Congress  chose  the  language  of  the  present  statute  in  view  of 
that  of  the  former  bankruptcy  act,  and  of  the  decisions  under  it, 
and  of  its  practical  operation.  If  the  power  of  the  bankrupt  to 
force  a  stay  for  twelve  months,  or  until  the  question  of  his  dis- 
charge should  be  settled,  of  all  suits  pending  against  him  at  the 
initiation  of  the  bankruptcy  proceedings,  was  a  feature  which 
Congress  wished  to  place  in  the  new  act,  it  need  choose  no 
ambiguous  language.  If  it  wished  to  make  a  different  provision, 
and  thought  it  more  reasonable  to  provide  for  a  peremptory  stay, 
without  any  request  therefor,  in  all  cases  until  the  question  of 
an  adjudication  or  the  dismissal  of  the  petition  was  determined, 
and  to  leave  the  question  of  any  further  stay  to  the  determi- 
nation of  the  court  in  which  the  action  was  pending,  no  more 
apt  words  could  have  been  used  than  those  which  Congress  has 
adopted.  We  see  no  good  reason  to  give  them  in  the  enactment 
now  in  question  any  other  than  their  usual  meaning,  and  we 
hold  that  the  court  in  which  a  suit  against  a  bankrupt  is  pend- 
ing is  not,  after  the  adjudication  of  bankruptcy,  bound  to  stay 
proceedings  further  therein,  while  it  may  do  so  if,  and  to  such 
an  extent  as,  justice  may  require.  The  action  is  not  absolutely 
barred,  and  the  court  has  power  to  proceed  to  judgment:  Hol- 
land V.  Martin,  123  Mass.  278. 

.  The  defendant's  bill  of  exceptions  may,  perhaps,  be  said  to  be 
**®^  intended  to  raise  only  the  question  which  we  have  decided. 
But  the  court  below  had  power  to  grant  a  further  stay  of  pro- 
ceedings, and  the  defendants  argue  upon  their  brief  that  justice 
required  such  a  further  stay  for  two  reasons;  first,  because  the 
cause  of  action  not  having  been  put  into  a  judgment  when  the 
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bankruptcy  proceedings  were  begun,  it  must  be,  if  proved  at  all, 
assessed  and  ascertained  in  bankruptcy,  in  the  usual  method  of 
proof,  unless,  under  the  order  of  the  bankruptcy  court,  it  should 
be  liquidated  in  some  other  manner,  or  unless  it  should  be 
wholly  defeated  in  a  defense  of  the  suit  undertaken  by  the 
trustee  by  order  of  the  same  court.  The  second  reason  urged  ia 
that  the  course  pursued  will  prevent  the  surety  upon  the  bond 
to  dissolve  the  attachment  from  proving  the  claim  in  bankruptcy 
and  being  thereupon  subrogated  to  the  right  of  the  plaintiff  to 
a  dividend  out  of  the  bankrupt  estate. 

Assuming,  without  so  deciding,  that  the  question  whether 
justice  required  the  court  below  to  grant  a  further  stay  after  the 
adjudication  is  open,  we  are  of  opinion  that  no  injustice  was 
done  by  entering  the  special  judgment  upon  the  verdict. 

It  is  to  be  noted  that  the  questions  whether  the  plaintiff  had 
a  good  cause  of  action,  and  the  amount  of  his  damages  recover- 
able of  the  defendants  because  of  that  cause  of  action,  had  been 
settled  in  favor  of  the  plaintiff  and  against  the  defendants,  and 
their  sureties  upon  the  bond  to  dissolve  the  attachment,  by  the 
verdict  of  a  jury,  in  a  trial  in  which  no  exceptions  had  been 
saved,  and  that  a  new  trial,  application  for  which  had  been  made 
by  motion  to  the  court,  had  been  denied.  All  this  had  been 
done  before  the  commencement  of  the  bankruptcy  proceedings. 
The  right  of  the  plaintiff  to  recover  of  the  defendants  a  definite 
amount  of  damages  and  his  legal  costs  had  thus  been  fixed  by  a 
legal  jury,  and  could  not  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common 
law:  U.  S.  Const.,  Amendments,  art.  7.  Therefore,  the  fact  of 
the  defendants'  liability  and  its  amount  could  not  be  re-exam- 
ined in  the  bankruptcy  court.  That  would  not  be  a  re-examina- 
tion according  to  the  rules  of  the  common  law.  Nor  could  those 
facts  be  re-examined  as  of  course  in  the  court  in  which  the 
action  was  pending,  if  the  trustee  came  in,  under  an  order  of 
the  bankruptcy  court.  In  the  circumstances  of  the  case,  no 
***•  appeal  lay  from  the  court  in  which  the  suit  was  pending  to 
any  other  court,  and  all  common-law  methods  of  examining 
the  questions  of  the  defendants'  liability  and  its  amount  had 
been  already  exhausted  or  waived,  unless  it  may  have  been  a 
motion  on  account  of  newly  discovered  evidence  or  a  writ  of 
error,  or  of  review. 

No  harm  is  shown  to  have  been  done  to  the  bankrupts  or  to 
their  sureties  or  to  their  creditors  by  way  of  forestalling  an 
assessment  of  the  bankrupts'  liability  to  the  plaintiff  at  a  lesa 
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Bmount  than  that  already  fixed  by  the  verdict.  It  is  not  sug- 
gested that  there  was  ground  for  asking  a  new  trial  on  account 
of  newly  discovered  evidence,  or  for  a  writ  of  error  or  review. 

Nor  could  the  entry  of  a  special  judgment  to  enable  the  plain- 
tiff to  proceed  against  the  sureties  to  the  bond  to  dissolve  the 
attachment  give  the  plaintiff  power  to  proceed  against  the  per- 
son or  the  property  of  the  bankrupts  in  case  they  procured  a  dis- 
charge in  bankruptcy.  The  provisions  authorizing  a  special 
judgment  are  found  in  Public  Statutes,  chapter  171,  sections 
23,  24,  and  in  Statutee  of  1885,  chapter  59,  as  amended  by 
Statutes  of  1892,  chapter  209.  Such  a  special  judgment  is  to 
be  enforced  in  the  first  instance  only  against  the  sureties  on  the 
bond,  and  even  if  that  remedy  is  insufficient  no  enforcement 
of  the  judgment  can  be  had  against  the  person  or  the  property 
of  the  bankrupt  unless  he  is  refused  or  unreasonably  delays  to 
prosecute  his  application  for  a  discharge  in  bankruptcy.  Nor, 
in  our  opinion,  would  the  entry  of  such  a  special  judgment 
affect  the  right  of  the  surety  upon  the  bond  to  dissolve  the  at- 
tachment, to  prove  the  claim  in  bankruptcy  in  the  name  of 
the  plaintiff,  and  to  be  subrogated  to  the  plaintiff's  right  to  a 
dividend.  Those  rights  are  given  to  the  surety  in  these  words: 
^'Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate 
is  secured  by  the  individual  undertaking  of  any  person,  fails  to 
prove  such  claim,  such  person  may  do  so  in  the  creditor's  name, 
and  if  he  discharge  such  undertaking  in  whole  or  in  part,  he 
shall  be  subrogated  to  that  extent  to  the  rights  of  the  creditor": 
U.  S.  Stats.  1898,  sec.  57. 

The  surety's  rights  under  this  clause  are  fixed  as  of  the  time 
of  the  commencement  of  the  bankruptcy  proceedings.  All  that 
is  required  to  enable  him  to  prove  a  claim  then  secured  by  his 
***  individual  undertaking  is  that  the  creditor  shall  fail  to 
prove  the  claim.  If  the  entry  of  the  special  judgment  works 
any  merger  of  the  original  cause  of  action  as  between  the  plain- 
tiff and  the  bankrupt,  such  a  merger  could  not  justly  prejudice 
or  annul  the  right  of  the  surety  under  the  language  quoted,  to 
prove  the  claim  as  it  existed  at  the  commencement  of  the  bank- 
ruptcy proceedings,  when  his  own  rights  were  fixed.  The  gen- 
eral purpose  of  bankruptcy  proceedings  is  to  make  a  ratable  and 
just  division  of  the  debtor's  estate  among  those  entitled  at  the 
commencement  of  the  proceedings  to  share  in  its  distribution. 

The  surety  who  had  paid  has  a  just  right  to  share,  if  for  any 
reason  the  creditor  whose  claim  he  has  secured  does  not  share  in 
respect  to  the  debt,  and  the  special  judgment  cannot  have  any 
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effect  to  make  the  surety's  right  to  a  dividend  unjust  either  to 
the  bankrupt  or  to  the  other  creditors. 

In  the  view  which  we  have  taken  we  find  it  unnecessary  to 
consider  whether  the  plaintiff's  cause  of  action  was  a  provable 
claim  under  the  bankruptcy  law,  or  whether,  if  provable,  it 
would  be  affected  by  the  defendant's  discharge  in  bankruptcy: 
See  U.  S.  Stats.  1898,  sees.  17,  63. 

The  construction  which  we  give  to  the  statute  is  entirely  con- 
sistent with  the  spirit  of  the  bankruptcy  law  as  shown  in  the 
provision  that  "the  liability  of  a  person  who  is  a  codebtor  with, 
or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt  shall 
not  be  altered  by  the  discharge  of  such  bankrupt":  U.  S.  Stats. 
1898,  sec.  16.  In  our  opinion  it  was  not  the  intention  of  Con- 
gress unnecessarily  to  interfere  in  any  way  with  the  remedies 
of  the  creditor  against  other  persons  responsible  to  him  than 
the  bankrupt  himself. 

Exceptions  overruled. 


BANKRUPTCY— ACTION  PENDING  IN  STATE  OOURT.— 
The  jurisdiction  of  a  state  court  is  not  devested  by  bankruptcy  pro- 
ceedings: See  the  monographic  note  to  Clark  v.  Rowling,  53  Am. 
Dec.  297.  And  a  discharge  in  bankruptcy  does  not  aflfect  a  Judg- 
ment of  a  state  court  against  the  bankrupt,  obtained  after  the  ad- 
judication of  bankruptcy.  In  an  action  pending  at  the  time  of  the 
adjudication,  and  not  stayed:  Bow  en  v.  Eichel,  91  Ind.  22,  46  Am. 
Rep.  574.  See,  further,  Ray  t.  Wight,  119  Mass.  423,  20  Am.  Rep. 
833. 
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BAMSEY  V.  BROWN. 

[77  Mississippi,  124.] 

OONTRAOTS— ENTIRETY.— If  an  employer  makes  a  contract 
t*  pay  a  certain  sum  for  a  season's  labor,  and  at  the  end  of  the 
first  month  pays  for  that  month's  services,  he  is  estopped,  when 
sued  for  the  second  month's  wages,  to  assert  that  the  contract  is  en- 
tire, and  that  he  is  not  to  pay  for  seryices  until  those  for  the  whole 
■eason  are  rendered. 

Shannon  &  Street  and  F.  Jolinston,  for  the  appellant 

Hardy  &  Howell,  for  the  appellees. 

*^  TERRAL,  J.  W.  A.  Ramsey,  a  cotton  buyer  at  Ellis- 
■ville,  Mississippi,  claiming  that  W.  P.  Brown  &  Co.,  of  New 
Orleans,  Louisiana,  were  indebted  to  him  for  services  as  a  cot- 
ton buyer  for  one  and  a  half  month's  wages,  and  for  other 
sums  of  money  aggregating  one  hundred  and  ninety-six  doll?i« 
and  fifty  cents,  sued  them  for  that  sum  in  attachment,  and  tl o 
case  by  appeal  from  the  justice  court  was  tried  in  the  circuit 
court  of  Jones  county.  Upon  the  trial  in  the  circuit  court  the 
following  was  shown  to  be  the  written  contract  between  the  par- 
ties: 

"This  is  to  show  that  W.  P.  Brown  &  Co.,  of  New  Orleans, 
have  this  day  employed  W.  A.  Ramsey  on  the  following  terms 
for  the  cotton  season  of  1897-98,  said  season  to  begin  Septem- 
ber Ist,  1897,  and  to  last  until  May  1st,  1898.  Said  W.  P. 
**"  Brown  &  Co.  agree  to  pay  said  W.  A.  Ramsey  $800  for  the 
Beason,  and  they  reserve  the  right  to  dispense  with  the  service 

(620) 


March,  1899.]  Ramsey  v.  Brown.  621 

of  said  W.  A.  Ramsey  at  any  time  they  find  he  is  not  conducting 
the  business  in  a  proper  manner,  and  in  accordance  with  the  in- 
fitructions  he  received  from  them. 

«W.  P.  BROWN  &  00. 
«W.  A.  RAMSEY/' 

The  plaintiff  testified  that  he  duly  entered  and  continued  in 
the  service  of  the  defendants  until  the  15th  of  November, 
1897,  when,  in  consequence  of  the  neglect  of  the  defendants 
to  honor  his  drafts  upon  them,  he  quitted  their  employ,  and 
sued  out  the  attachment  in  this  case;  that  on  the  9th  of  Oc- 
tober defendants  paid  him  one  hundred  dollars  for  his  Septem- 
ber salary  or  wages,  and  he  also  was  then  paid  by  them  twenty- 
eight  dollars  and  twenty  cents  for  expense  account  and  for  hire 
of  a  servant  for  one  month,  that  he  did  them  the  best  service 
in  his  power  from  the  first  of  September,  1897,  to  the  middle 
of  November,  1897,  when  he  relinquished  the  job  in  conse- 
quence of  the  refusal  or  neglect  of  the  defendants  promptly 
to  honor  his  drafts  on  them  for  the  cotton  bought  on  their  ac- 
count, and  which  tended  to  destroy  his  business.  A  jury  being 
waived,  the  case  was  tried  by  the  court,  and  the  plaintiff  was 
denied  any  relief. 

Whether  the  contract  was  an  entire  contract,  so  that  the 
plaintiff  was  not  entitled  to  anything  unless  he  served  the  de- 
fendants the  entire  eight  months,  was  determined,  we  think, 
by  the  construction  which  the  parties  themselves  put  upon  the 
contract;  the  payment  to  the  plaintiff  by  the  defendants  of  the 
one  hundred  dollars,  September  wages,  on  the  9th  of  October 
was  an  expression  of  the  understanding  of  the  parties  that  the 
wages  should  be  paid  monthly. 

The  defendants  did  not  resist  a  recovery  because  of  a  set- 
off arising  to  them  by  reason  of  damages  for  quitting  their 
service,  but  rested  their  defense  upon  the  indivisibility  of  the 
contract;  and  according  to  the  dealing  of  the  defendants  with 
the  plaintiff,  we  think  this  contention  cannot  be  supported, 

127  fpj^Q  plaintiff,  we  think,  had  good  ground  to  demand  a 
month's  wages,  and  something  for  servant  hire,  and  should 
have  recovered  to  that  extent,  according  to  the  evidence  before 
the  court. 

Reversed  and  remanded. 


ON  THE  ENTIRETY  OF  CONTRACTS  for  personal  services  and 
the  recovery  thereon  without  complete  performance,  see  the  mono- 
graphic notes  to  Huyett  etc.  Co.  v.  Chicago  Edison  Co.,  59  Am.  St. 
Rep.  28&-291;  Hay  ward  v.  Leonard,  19  Am.  Dec.  272-282. 
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MTLLS  V.  UNION  CENTRAL  LIFE  INSURANCE  CO. 

[77  Mississippi,  327.] 

AGKNCT— TERMINATION  BY  DEATH.— A  contract  of 
agency  for  a  term  of  years  between  an  insurance  company  and  its 
agent  for  the  payment  of  certain  agreed  commissions  on  premiums 
paid  on  policies  procured  to  be  issued  by  such  agent,  is  terminated 
by  his  death,  and  his  legal  representative  cannot  recover  for  com- 
missions on  premiums  paid  on  such  policies  after  the  agent's  death 
and  withia  the  period  of  service  contracted  for, 

McWillie  &  Thompson,  for  the  appellant. 
Calhoon  &  Green,  for  the  appellee. 

»»«  WOODS,  C.  J.  The  appellant  exhibited  his  Ml  in  the 
chancery  court  of  Hinds  county,  by  which  he  sought  an  ac- 
counting with  the  defendant  respecting  commissions  on  all  pre- 
miums collected  since  the  death  of  his  intestate  on  policies  pro- 
cured for  the  defendant  company  by  the  intestate  during  his 
lifetime,  and  praying  for  a  decree  for  payment  of  such  com- 
missions. The  complainant  affirmed  his  ability  and  willing- 
ness to  discharge  the  duties  appertaining  to  the  contract  of 
employment  of  his  intestate  with  the  defendant  company.  To 
this  bill  a  demurrer  was  filed,  and  the  same  haying  been  by  the 
chancery  court  sustained,  an  appeal  was  taken  to  this  court. 

In  the  month  of  February,  1896,  appellant's  intestate,  W.  H. 
Tegarden,  and  the  defendant  life  insurance  company  entered 
into  a  contract,  by  the  terms  of  which  Tegarden  became  the 
general  agent  of  the  company  in  a  district  embracing  about  one- 
half  of  the  state  of  Mississippi.  This  contract  was  to  continue 
for  the  period  of  twenty  years,  unless  sooner  terminated  in  one 
of  the  modes  specified  therein.  Tegarden  died  after  serving  the 
company  as  such  general  agent  about  a  year  and  a  half,  and  the 
company  settled  all  demands  or  claims  arising  under  the  con- 
tract up  to  the  date  of  his  death,  and  this  suit  is  for  the  recover}- 
of  commissions  on  premiums  collected  by  the  company  since 
such  death. 

On  the  oral  argument,  the  learned  counsel  for  appellant  can- 
didly and  properly  declined  to  press  the  view  that  Tegarden's 
administrator  had  any  legal  right  to  assume  the  performance 
of  the  duties  of  the  agency  imposed  upon  Tegarden  by  the  terms 
of  the  contract,  and  no  further  reference  need  be  made  by  us 
to  that  portion  of  the  complaint. 

The  duties  assumed  by  Tegarden,  under  the  contract,  were 
important  and   multiplied,  and   unquestionably   Tegarden  was 
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**^  intrusted  with  the  performance  of  these  duties  during  th» 
long  term  of  twenty  years  because  of  his  integrity,  ability,  and 
skill  in  this  branch  of  professional  work.  He  was  required  to 
keep  an  office  in  the  city  of  Jackson,  and  to  keep,  or  have  kept^ 
books  necessary  and  proper  in  such  business;  he  was  to  canvass 
for  applications  for  insurance,  and  to  collect  and  pay  over  to 
his  principal  premiums  on  insurance  effected  by  his  procure- 
ment; he  was  to  act  exclusively  for  the  company,  and  to  de- 
vote his  entire  time  to  the  business  of  his  agency;  he  was  to 
appoint  subagents  to  canvass  for  applications  for  policies,  and 
for  the  fidelity  and  honesty  of  such  subagents  he  was  to  be 
held  responsible. 

The  compensation  of  Tegarden  was  to  be  made  by  payment 
of  certain  agreed  commissions  on  premiums  paid  on  policies 
procured  to  be  issued  by  Tegarden's  agency.  These  commis- 
sions were  liberal,  ranging  from  fifty  per  centum  on  the  first 
year's  premiums  to  seven  and  one-half  per  centum  on  subse- 
quent years'  premiums  during  the  continuance  of  the  contract. 

Was  the  contract  of  agency  terminated  by  the  death  of  the 
agent?  By  that  great  event,  which  comes  to  all  of  us  only  once, 
the  agent  was  cut  off  from  the  dedication  of  his  entire  time  to 
the  building  up  and  extending  the  business  of  his  principal, 
and  the  valuable  services  which  he  had  bound  himself  to  per- 
form for  his  principal  for  the  period  of  twenty  years  became 
impossible  of  rendition.  The  consideration  for  his  compensa- 
tion was  his  entire  time,  and  his  skill  and  ability  ill  his  chosen 
profession,  in  all  the  stipulated  labors  to  be  performed  by  him 
during  the  long  period  named.  His  services  were  to  be  ren- 
dered continuously  during  the  whole  period,  unless  the  contract 
should  be  sooner  ended,  and  his  compensation  was  for  such 
entire  and  continuous  service,  and  not  for  any  specific  act  or 
separable  piece  of  work. 

Death  put  an  end  to  the  agency,  and  to  the  contract  of 
agency,  and  the  company  having  fully  paid  for  the  services 
rendered  by  the  agent  up  to  the  date  of  his  death,  the  claim 
of  his  personal  *^*  representative  for  commissions  yet  to  ac- 
crue for  eighteen  years  after  the  death  of  the  intestate  is  with- 
out merit. 

Affirmed. 


AGENCY— DEATH  OP  COAGEJSTT.— WIk  re  a  firm  are  employe* 
as  Insurance  agents,  their  authority  is  determined  by  the  death  of 
one  partner:  Martine  v.  International  Life  Ins.  Soc,  53  N.  Y.  339,  Ift 
Am.  Rep.  529. 
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LIVEBPOOL  AM)  LONDON  AND  GLOBE  INSUBANCB 

COMPANY  V.  COCHllAN. 

[77  Mississippi,  348.] 

INSURANCE,  FIRE— MISSTATEMENT  AS  TO  OWNER- 
SHIP.— If  the  owner  of  an  undivided  one-half  Interest  In  a  build- 
ing states  In  his  written  application  for  fire  insurance  that  he  is 
the  sole  and  unconditional  owner  of  the  building,  the  insurance  is 
void,  although  such  applicant  is  sincere  In  malting  such  misstate- 
ment, as  his  co-owner  had  verbally  promised  to  couvey  to  him  upon 
the  payment  of  a  certain  sum. 

Miller  &  Baskin,  for  the  appellant. 
Cochran  &  Bozeman,  for  the  appellee. 

"*®  WOODS,  C.  J.  That  the  insured  were  not  the  tmcondi- 
tional  and  sole  owners  of  the  property  when  the  application 
for  insurance  was  made,  and  the  policy  of  insurance  was  issued, 
is  perfectly  plain  on  the  evidence  offered  by  the  plaintiff  him- 
self. They  were  the  owners  of  an  undivided  half  interest  in 
the  property,  and  they  had  neither  the  legal  nor  equitable  title 
to  the  other  undivided  half  interest. 

Whatever  opinion  the  person  who  made  the  application  may 
have  sincerely  entertained,  the  verbal  agreement,  whereby  the 
owners  of  the  other  undivided  half  interest  undertook  to  con- 
vey their  interest  to  their  other  two  co-ownere  on  repayment 
by  the  latter  to  the  former  of  whatever  sums  had  been  paid  by 
the  former  to  their  vendors,  conferred  no  title,  legal  or  equi- 
table, the  conditional  agreement  never  having  been  executed  by 
the  parties  to  it  beyond  the  mere  cessation  of  the  co-owners  to 
use  and  occupy  the  property. 

While  it  is  true  that  in  construing  contracts  of  this  character, 
courts  will  not  scrutinize  with  critical  nicety  the  mere  question 
of  title,  yet  where  it  clearly  and  indisputably  appears  that  the 
insured  owned  only  an  undivided  half  interest  in  the  property 
sought  to  be  insured,  while  in  their  application  for  insurance 
it  was  stated  by  them  that  they  were  the  sole  and  unconditional 
owners  of  the  property,  courts  will  not,  and  cannot,  shut  their 
eyes  to  so  glaring  a  misstatement  of  an  essential  fact,  however 
sincerely  made. 

Entertaining  this  opinion  on  this  point,  we  think  it  unnec- 
essary to  go  further  into  the  case.  The  verdict  should  have 
been  for  the  defendants,  as  no  other  could  have  properly  been 
Allowed  to  stand  on  the  transcript  before  us.     The  court,  there- 
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fore,  might  and  should  have  given  a  peremptory  charge  for  the 
defendant,  if  the  same  had  been  asked. 
Eeversed  and  remanded. 


INSURANCE,  FIRE,— AN  INTEREST,  to  be  unconditional  and 
sole,  must  be  completely  vested  in  the  insured,  not  contingent  or 
conditional,  nor  for  others,  nor  for  life  only,  nor  in  common:  Hart- 
ford Fire  Ins.  Co.  v.  Keating,  86  Md.  130,  63  Am.  St  Eep.  49d. 


HODGES  V.  CAUSEY. 

[77  Mississippi,  853.] 

DOGS- TRESPASSING— RIGHT  TO  KILL— The  fact  tha*  ft 
dog  is  trespassing  does  not  Justify  his  wanton  or  malicious  de- 
struction, even  after  his  owner  has  had  notice  to  keep  him  off  th* 
premises. 

DOGS— RECOVERY  FOR  KILLING— PROOF  OP  VALUE. 
The  owner  of  a  dog  wrongfully  killed  may  maintain  an  action 
to  recover  therefor,  and  is  not  compelled  to  prove  his  market  value. 
If  the  dog  has  no  marlcet  value,  his  owner  may  prove  and  recover 
his  special  value  to  him  by  showing  the  pedigree,  characteristics, 
and  qualities  of  the  dog,  and  then  proving  by  witnesses  who  know 
these  things  their  opinion  of  his  value. 

W.  S.  and  W.  R.  Chapman,  for  the  appellant. 

F.  Johnston  and  T.  E.  Baird,  for  the  appellee. 

sse  WHITFIELD,  J.  It  may  be  that  "property  in  dogs  ii 
of  an  imperfect  or  qtialified  nature,"  as  held  in  Sentell  v. 
New  Orleans  etc.  R.  R.  Co.,  166  U.  S.  698,  Ward  v.  State,  48 
Ala.  161,  17  Am.  Rep.  31,  Wilton  v.  Weston,  48  Conn.  325, 
and  Carthage  v.  Rhodes,  101  Mo.  175.  And  it  is  doubtless  true 
that  much  of  the  conflict  of  decision  touching  this  subject  is 
due  to  the  varying  statutes  of  different  states  as  regards  their 
being  the  subject  of  larceny,  etc.  But  it  is  very  correctly  said 
in  the  learned  note  to  Hamby  v.  Samson,  67  Am.  St.  Rep.  297, 
that  "in  the  United  States  there  has  been  a  quite  noticeable 
tendency  in  legislation  and  judicial  decisions  to  recognize  a 
complete  property  in  dogs.*'  When  the  right  to  kill  a  tres- 
passing dog  is  in  question,  doubtless  the  difference  in  nature 
and  instincts  between  the  dog  and  ordinary  domestic  animals, 
as  the  horse  or  cow,  may  properly  enter  into  its  solution.  It 
is  said  in  the  exhaustive  note  to  this  same  case  of  Hamby  v. 
Samson,  40  L.  R.  Ann.  510,  that  "it  is  generally  held  that  a 
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merely  trespassing  dog  cannot  be  killed,"  and  the  authoritief 
pro  and  con  are  cited.  In  that  note,  and  also  in  the  note  to 
Tonawanda  R.  R.  Co.  v.  Hunger,  49  ^"^  Am.  Dec.  260,  illus- 
trations are  given  of  the  conditions  under  which  it  would  be 
lawful  to  kill  a  trespassing  dog:  Sheepkilling  dogs  may  be 
killed;  dogs  destroying  deer,  fowls,  or  other  animals,  where 
necessary  to  their  preservation;  howling  dogs  on  one's  premises 
may  be  killed,  etc.  But  it  is  said  the  dog  must  be  killed  at 
the  time,  and  not  on  account  of  past  damage  done  by  him: 
Tonawanda  R.  R.  Co.  v.  Hunger,  49  Am.  Dec.  260,  and  au- 
thorities. The  true  rule  is  thus  stated  in  the  note  to  Hamby 
V.  Samson,  67  Am.  St.  Rep.  294,  295:  "But  one  is  never  justi- 
fied in  going  to  excessive  lengths  in  the  defense  of  himself  or 
his  property  from  assault  or  injury.  The  method  of  defense 
adopted  must  bear  a  certain  relation  to  the  character  or  serious- 
ness of  the  threatened  injury.  The  fact  that  a  dog  is  trespass- 
ing does  not  justify  his  wanton  or  malicious  destruction."  And 
again:  "In  any  case  the  question  whether  the  defendant  was 
justified  in  killing  or  injuring  the  plaintiff's  dog  should  be  sub- 
mitted to  the  jury,  to  be  decided  from  a  consideration  of  the 
peculiar  facts  and  circumstances  of  the  case."  The  court 
virtually  told  the  jury,  in  its  modifications  of  plaintiff's  in- 
structions, that,  "if  they  believed  defendant  had  warned 
plaintiff  not  to  let  his  dogs  run  in  his  field,"  defendant  was  not 
liable.  This  was  error.  Notice  to  keep  his  dogs  out  was  one 
fact,  but  not  the  only  fact,  to  be  considered.  Notice  of  that 
sort  is  not  conclusive:  See  authorities  collected  in  paragraph  3, 
Tonawanda  R.  R.  Co.  v.  Hunger,  49  Am.  Dec.  259.  When  it 
is  borne  in  mind  of  what  great  value  some  dogs  are,  the  rea- 
sonableness of  the  general  rule  against  the  right  to  kill  a  mere 
trespassing  dog  is  apparent:  See  Hullaly  v.  People,  86  N.  Y. 
365,  and  note;  40  L.  R.  Ann.  510.  Here,  at  the  time  this 
English  deerhound  was  killed,  she  was  running  through  the 
corn  rows  in  November,  when  the  com  was  thoroughly  ma- 
tured. She  had  done  at  that  time  no  damage  to  the  cotton. 
The  defendant  says  he  killed  her  to  prevent  her  doing  damage 
by  knocking  out  cotton  from  the  stalks.  The  jury  should  not 
have  been  told  that  notice  was  a  perfect  defense.  All  the  cir- 
cumstances in  evidence  were  before  them,  and  the  reasonableness 
of  the  alleged  necessity  of  ^"^  killing  the  dog  to  save  property 
should  have  been  left  to  them,  as  a  question  of  fact,  imder 
proper  instructions  as  to  the  law. 
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The  court  also  erred  in  its  instruction  as  to  the  necessity  of 
proving  market  value.  The  doctrine  supported  by  reason  and 
the  authorities  is  that  you  may  prove  the  market  value  if  the 
dog  has  any,  and,  if  not,  then  his  "special  or  pecuniary  value 
to  his  owner,  to  be  ascertained  by  reference  to  his  usefulness 
and  services":  Heiligmann  v.  Eose,  81  Tex.  222,  26  Am.  St. 
Eep.  804.  And  it  is  perfectly  competent  to  prove  the  pedigree, 
characteristics,  and  qualities  of  the  dog,  and  then  prove,  by 
witnesses  who  know  these  things,  their  opinions  as  to  the  value: 
Bowers  v.  Horen,  93  Mich.  420,  32  Am.  St.  Rep.  513.  And 
on  both  these  propositions  see,  specially,  the  notes  to  Hamby 
V.  Samson,  67  Am.  St.  Eep.  292,  293,  with  the  authorities,  and 
the  other  in  40  L.  R.  Ann.  515,  518  (8),  et  seq. 

Judgment  reversed,  verdict  set  aside,  and  cause  remanded 
for  a  new  trial. 


DOGS— RECOVERY  FOR  KILLING.— The  basis  of  recovery  for 
killing  a  dog  may  be  either  the  market  value,  if  the  animal  has  any, 
or  some  special  or  pecuniary  value  to  the  owner  that  may  be  ascer- 
tained by  reference  to  the  usefulness  or  services  of  the  dog.  Those 
acquainted  with  the  characteristics  and  qualities  of  a  dog  may 
testify  as  to  his  value:  See  the  monographic  note  to  Hamby  v.  Sam- 
son, 67  Am.  St.  Rep.  292,  293;  and  evidence  of  his  pedigree  is  com- 
petent to  prove  his  value:  Citizens'  Rapid  Transit  Co.  v.  Dew,  100 
Tenn,  317,  66  Am.  St.  Rep.  754. 

THE  FACT  THAT  A  DOG  IS  TRESPASSING  does  not  Justify 
his  wanton  or  malicious  killing:  See  the  monographic  note  to 
Hamby  v.  Samson,  67  Am.  St.  Rep.  2&i. 


JAMES  V.  STATE. 
■  [77   Mississippi,   370.] 

BURGLARY— LARCENY— AVERMENT  OF  OWNERSHIP.— 
Under  an  Indictment  charging  burglary  with  larceny,  the  aver- 
ment of  ownership  in  the  i>art  of  the  indictment  cliarging  the 
larceny  Is  surplusage  after  conviction  of  the  burglary,  and  may  be 
rejected. 

BURGLARY— PROOF  OF  OWNERSHIP  AND  CORPO- 
RATE EXISTENCE.— Under  an  indictment  for  burglary,  it  is  nec- 
essary to  aver  and  prove  the  ownership  of  the  premises  burglarized. 
If  it  is  averred  to  be  the  property  of  a  corporation,  as  a  railway  car, 
the  coi^porate  existence  must  be  proved. 

CRIMINAL  LAW— APPELLATE  PRACTICE.— A  judgment 
of  conviction  cannot  be  reversed  in  the  supreme  court*  for  errors 
not  specitically  objected  to  in  tiie  trial  court. 


i 
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Indictment  charging  the  breaking  and  entering  of  a  rail- 
way car,  the  property  of  the  Illinois  Central  Railroad  Company, 
ft  corporation,  with  intent  to  steal  the  personal  property  of  such 
corporation,  and  further  charging  the  stealing  from  such  car 
of  a  number  of  pairs  of  shoes,  the  property  of  the  Hamilton- 
Brown  Shoe  Company,  a  corporation.  Judgment  of  convic- 
tion and  the  defendants  appealed. 

J.  H.  Wynn  and  C.  J.  Jones,  for  the  appellants. 

W.  N.  Nash,  attorney  general,  for  the  appellee. 

«''i  WHITFIELD,  J.  We  have  seldom  had  before  lu  ft 
more  unintelligible  record.  ^'^  So  far  as  Edward  Clark  is  con- 
cerned, it  is  sufficient  to  say  that  the  conviction  is  utterly  un- 
warranted by  the  testimony.  As  to  Allen  James,  we  notice  the 
contentions  of  learned  counsel  for  the  appellant,  as  follows: 
When  the  indictment  charges  burglary  with  larceny,  the  aver- 
ment of  ownership  in  the  part  charging  the  larceny  is  sur- 
plusage, and  may  be  rejected.  The  precise  point  is  decided  in 
Brown  v.  State,  72  Miss.  990,  and  also  in  Harris  v.  State,  61 
Miss.  304.  The  principle  is  stated  in  Tyler  v.  State,  69  Miss. 
397:  *^here  the  entire  averment  of  which  the  descriptive  mat- 
ter is  a  part  is  surplusage,  it  may  be  rejected,  and  the  descrip- 
tive averment  need  not  be  proved.  But  it  must  be  proved  as 
charged  wherever,  if  the  person,  thing,  act,  place,  or  time  to 
which  it  refers  was  struck  from  the  indictment,  no  offense 
would  be  charged":  1  Bishop's  New  Criminal  Procedure,  sec. 
485.  Of  course,  we  are  speaking  of  a  case  where,  as  here,  the 
general  verdict  of  guilty  as  charged  is  a  conviction  of  the  prin- 
cipal offense  alone,  as  held  in  Roberts  v.  State,  55  Miss.  421, 
424.  If  the  averment  that  the  shoes  were  the  property  of  the 
Hamilton-Brown  Shoe  Company  were  stricken  out,  the  burglary 
with  intent  to  steal  would  be  well  charged:  Brown  v.  State,  72 
Miss.  990.  The  cases  of  Mobley  v.  State,  46  Miss.  601  (at- 
tempt to  commit  a  rape),  John  v.  State,  24  Miss.  575  (murder), 
Dick  V.  State,  30  Miss.  631  (attempt  to  commit  a  rape),  and 
Tyler  v.  State,  69  Miss.  395  (unlawful  sale  of  intoxicants),  are 
not  in  point.  It  is  certainly  settled  that  it  is  necessary  to 
allege  the  ownership  of  the  building  burglarized,  and  to  prove 
it  as  laid:  3  Ency.  of  PI.  &  Pr.  758,  notes  3,  4;  2  Bishop's  New 
Criminal  Procedure,  sec.  137.  And  when  a  corporation  is  al- 
leged to  be  the  owner,  there  must  be  proof  of  the  existence  of 
the  corporation;  2  Bishop's  New  Criminal  Procedure,  sec.  138. 
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Johnson  v.  State,  73  Ala.  483, 486,  Berry  v.  State,  92  Ga.  47,  and 
Norton  v.  State,  74  Ind,  338,  are  directly  in  point.     Mr.  Bishop 
eays  (2  Bishop's  New  Criminal  Procedure,  71)  that  "the  de  facto 
character  of  the  corporation  only  need  be  shown  in  evidence,*' 
^^  citing  authorities.     And  it  is  said  in  Norton  v.  State,  74 
Ind.  338,  that  it  is  enough  to  prove  that  "the  railroad  com- 
pany was.  known  and  acting  as  a  corporation."    But  there  is 
absolutely  no  testimony  whatever  in  this  record  as  to  the  exist- 
ence of  the  corporation,  the  Illinois  Central  Railroad  Company, 
not  chartered  in  this  state;  and  this  failure  of  proof  would  be 
fatal  if  the  error  had  been  availed  of  specifically  in  the  court 
below.     Section  4370  of  the  code  of  1892  required  this  to  be 
done,  and  its  not  having  been  done  forbids  a  reversal  on  that 
ground:  Lea  v.  State,  64  Miss.  201.     See  the  authorities  col- 
lected in  Brame  &  A.  (Miss.)  Dig.    1094-1097.     The  appellant 
must  specify  in  the  court  below  the  error  of  which  he  com- 
plains.   Had  that  been  done  in  this  case,  the  proof  could  have 
been  instantly  supplied.     The  verdict  is  supported  by  the  evi- 
dence as  to  Allen  James,  and  we  find,  as  to  him,  no  reversible 
error. 

As  to  Edward  Clark,  the  judgment  is  reversed,  the  verdict 
set  aside,  and  the  cause  remanded  for  a  new  triaL  As  to  Allen 
James,  the  judgment  is  affirmed. 


BURGLARY.— AN  INDICTMENT  for  burglary  upon  the  prem- 
ises  of  a  corporation  must  allege  the  ownership  of  the  premises 
to  be  in  the  corporation,  and  must  aver  the  corporate  name  and 
character  of  the  owner:  Aldridge  v.  State,  88  Ala.  113,  16  Am.  St. 
Rep.  23. 

ON    INDICTMENTS    CHARGING    BURGLARY  with    larceny, 
see  the  monographic  note  to    Ben  v.  State,  58  Am.  Dec  245,  246; 
BMese  V.  State,  12  Ohio  St.  146,  80  Am.  Dec.  S40. 
Am.  St.  R^..  Vol  LXXVUI-M 
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JACKSON  BANK  v.  WILLIAMS. 

[77  Mississippi,  398.] 

INSURANCE,  LIFE  —  BENEFICIARY  —  OWNERSHIP  OF 
POLICY— POWER  TO  TRANSFER.— A  life  insurance  policy,  and 
the  money  to  become  due  upon  it,  belong,  the  moment  it  is  issued, 
without  delivery,  to  the  person  named  therein  as  beneficiary;  and 
there  is  no  power  in  the  person  procuring  the  insurance,  by  any 
act  of  his,  by  deed  or  will,  to  transfer  to  any  other  person  the 
interest  of  the  beneficiary  without  the  latter's  consent.  The  bene- 
ficiary designated  in  the  policy  is  the  proper  person  to  receipt  and 
sue  for  the  insurance  money. 

Calhoon  &  Green,  for  the  appellants. 

Williamson,  Wells  &  Groom,  for  tKe  appellee. 

****  TERRAL,  J.  The  policy  of  life  insurance  issued  by  the 
Equitable  Life  Association  of  the  United  States  upon  the  life  of 
Charles  D.  Williams,  payable  to  his  wife,  Lula  B.  Williams,  be- 
came, upon  its  delivery  to  the  insured,  a  vested  interest  in  the 
wife,  and  such  interest  was  thereafter  irrevocable  by  the  assured 
except  with  the  consent  of  the  beneficiary.  The  express  terms  of 
the  contract  as  written  in  the  policy  make  the  proceeds  of.it  pay- 
able to  the  wife,  and  this  gives  her  in  law  the  absolute  title  to 
the  policy,  and  she  alone  could  sue  upon  it  in  a  court  of  law; 
and  there  could  be  no  remedy  upon  it  in  equity  for  any  sup- 
posed interest  of  the  insured  or  of  his  assignee,  for  no  such 
interest  could  be  acquired  except  with  the  consent  of  the  bene- 
ficiary. 

If  by  the  common  law  no  vested  interest  in  contracts  like  the 
present  passed  to  the  beneficiary  until  the  policy  came  to  hia 
possession,  still  section  1964  of  the  code  of  1892  (Code  1880, 
sec.  1261),  providing  that  the  proceeds  of  a  life  insurance  policy 
shall  inure  to  the  party  therein  named  as  beneficiary,  would,  in 
contracts  like  this,  vest  an  absolute  and  indefeasible  interest 
in  the  wife  from  the  time  of  the  issuance  of  the  policy. 

Bliss  on  Life  Insurance  says:  "If  the  policy,  when  issued, 
expressly  designates  a  person  as  entitled  to  receive  the  insur- 
ance money,  such  designation  is  conclusive,  unless  some  ques- 
tion arises  as  to  the  rights  of  creditors  of  the  person  who  paid 
the  premiums  and  procured  the  insurance.  The  receipt  of  the 
designated  person  will  discharge  the  company,  and  he  will  be 
entitled  to  maintain  an  action.  It  is  the  general  rule  that  a 
policy,  and  the  money  to  become  due  under  it,  belong,  the 
moment  it  is  issued,  to  the  person  or  persons  named  as  bene- 
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ficiary  or  beneficiaries,  and  there  is  no  power  m  the  person 
procuring  the  insurance,  by  any  act  of  his,  by  deed  or  will,  to 
transfer  to  any  other  person  the  interest  of  the  person  named. 
The  person  designated  in  the  policy  is  the  proper  person  to  re- 
ceipt for  and  to  sue  for  the  money":  Bliss  on  Life  Insurance,  Ibt 
ed.,  sees.  316,  317.  And  in  section  339  the  author  further  says: 
403  «\^here  the  policy  designates  a  person  to  whom  the  insur- 
ance money  is  to  be  paid,  the  person  who  procures  the  insur- 
ance, and  who  continues  to  pay  the  premiums,  has  no  authority, 
by  will  or  deed,  to  change  the  designation  or  title  to  the  money. 
He  is  under  no  obligation  to  continue  to  pay  the  premiums, 
unless  he  has  covenanted  so  to  do,  but  if  he  does  so,  the  person 
originally  designated  in  the  policy  will  derive  the  benefit.  The 
change  of  designation  can  only  be  made  by  the  person  originally 
designated,  and  therefore  all  of  such  persons  must  concur  in 
the  change." 

The  same  principles  are  maintained  in  other  authorities: 
Cook  on  Life  Insurance,  sec.  74,  note;  2  Joyce  on  Insurance, 
sec.  730;  Central  Bank  v.  Hume,  128  U.  S.  206;  Harley  v.  Heist, 
86  Ind.  196,  44  Am.  Rep.  285;  Hooker  v.  Sugg,  102  N.  C. 
115,  11  Am.  St.  Eep.  717;  Griffith  v.  New  York  etc.  Ins.  Co., 
101  Cal.  627,  40  Am.  St.  Eep.  96;  In  re  Dobbel,  104  Cal.  432, 
43  Am.  St.  Eep.  123;  Gamer  v.  Germania  Life  Ins.  Co.,  110 
N.Y.  266. 

Other  cases  cited  by  the  learned  counsel  of  appellant  con- 
travene the  principles  herein  announced,  but  we  think  the  au- 
thorities followed  by  us  contain  the  better  and  sounder  view 
of  the  subject. 

The  judgment  of  the  circuit  court  is  affirmed. 

INSURANCE,  LIFE— RIGHTS  OP  BENBPICIART.— A  life  In- 
surance policy,  and  the  money  to  become  due  under  it,  belong, 
the  moment  It  Is  issued,  to  the  beneficiary,  and  the  insured  has 
no  power  by  any  act  of  his  by  deed  or  will  to  transfer  to  any  other 
person  the  interest  of  the  beneficiary:  Note  to  Ricker  v.  Charter 
Oak  Life  Ins.  Co.,  38  Am.  Rep.  293.  See,  also,  Griffith  v.  New 
York  Life  Ins.  Co.,  101  Cal.  627,  40  Ajn.  St  Eep.  96;  In  re  Dobbel, 
104  CaL  432.  43  Am.  St  Rep.  123. 
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EX  PARTE  BRIDGFORTH. 

[77  Mississippi,  418.] 

CONSTITUTIONAL  LAW— IMPRISONMENT  FOR  DEBT- 
BASTARDY  PROCEEDINGS.— A  Judgment  in  bastardy  proceed- 
ings that  the  father  of  an  illegitimate  child  be  required  to  main- 
tain or  support  It,  and  in  default  thereof  be  committed  to  jail,  is 
In  the  nature  of  a  penalty  and  in  no  sense  a  judgment  for  debt 
within  a  constitutionai  prohibition  against  imprisonment  for  debt. 

Judgment  in  a  bastardy  proceeding  that  the  defendant  should 
give  bond  for  the  payment  of  a  certain  sum  of  money  for  the 
support  of  his  illegitimate  child,  and  in  default  thereof  be 
committed  to  jail.  Defendant  failed  to  give  the  bond  required 
and  was  committed.  He  then  applied  for  a  writ  of  habeas  cor- 
pus, and,  failing  to  obtain  hia  release  in  the  lower  court,  ap- 
pealed. 

R.  L.  Dabney  and  Wall  &  Morgan,  for  the  appellant. 

W.  N.  Nash,  attorney  general,  for  the  appellee. 

*^  WOODS,  C.  J.  The  sum  adjudged  by  the  court  below 
against  the  appellant  was  not  a  recovery  for  debt  arising  out 
of  any  contract,  express  or  implied.  The  appellant  owed  no 
debt  to  the  mother  of  the  child.  The  proceeding  under  our 
bastardy  statutes  is  merely  a  police  regulation  by  which  the 
father  of  the  illegitimate  *^^  child  may  be  required  to  main- 
tain and  support  his  own  child,  and  protect  the  public  against 
its  becoming  a  charge  upon  the  county.  It  is  in  the  nature  of 
a  penalty,  by' which  the  father  is  compelled  to  assist,  at  least, 
in  making  provision  for  the  unfortunate  infant  unlawfully  be- 
gotten by  him,  and  is  in  no  proper  sense  a  debt  in  the  well- 
understood  meaning  in  which  that  word  is  employed  in  section 
30  of  our  constitution:  Ex  parte  Cottrell,  13  Neb.  193;  Lower 
V.  Wallick,  25  Ind.  68;  Musser  v.  Stewart,  21  Ohio  St.  353; 
State  V.  Brewer,  38  S.  C.  263,  37  Am.  St.  Rep.  752;  In  re 
Wheeler,  34  Kan.  96.  The  only  case  which  has  been  seen  by 
us  holding  the  contrary  is  that  of  Holmea  v.  State,  2  G.  Greene, 
501. 

AflRrmed. 


BASTARDY— IMPRISONMENT  FOR  DEBT.— A  eonstttutlonal 
Inhibition  against  imprisonment  for  debt  Is  not  violated  by  the 
imprisonment  of  one  who.  after  his  conviction  on  a  charge  of  bas- 
tardy, has  failed  to  pay  the  penalty  Imposed:  State  T.  Brewer, 
88  S.  C.  263,  37  Am.  St.  Rep.  752,  and  monographic  note. 
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ABNOLD  V.  STATE. 

[77  Mississippi,  463.] 

OFFICERS-LIABILITY  FOR  STOLEN  FUNDS.— Public 
officers  are  liable  on  thedr  official  bonds  for  the  absolute  safety  of 
all  money  coming  into  their  hands  by  virtue  of  their  office,  unless 
It  Is  lost  by  the  act  of  God  or  the  public  enemy.  They  are  liable 
for  Its  theft  by  a  third  person,  and  it  is  no  defense  that  It  was 
stolen  without  the  officer's  fault 

W.  H.  Clifton,  for  the  appellants. 

M.  McClurg,  attorney  general,  and  J.  W.  Barron,  district  at- 
torney, for  the  appellee. 

'*^  TERRAL,  J.  The  defendant,  Arnold,  with  his  sureties, 
was  sued  on  his  ofl&cial  hond  as  county  treasurer  of  Itawamba 
county,  for  about  three  thousand  dollars. 

It  is  admitted  that  the  county  treasurer's  safe,  which  was  fur- 
nished to  him  by  public  authority  for  the  safekeeping  of  the 
public  moneys  and  in  which  he  kept  the  county  funds,  was 
broken  open  by  thieves  and  two  thousand  eight  hundred  and 
ninety-seven  dollars  and  thirty-two  cents  stolen  therefrom.  The 
plaintiff,  suing  for  the  use  of  Itawamba  county,  had  judgment. 
Of  this  judgment  the  defendant,  Arnold,  complains,  and  in- 
sists that  he  is  not  liable  for  the  money  so  stolen  because  it  was 
admittedly  lost  without  any  negligence  on  his  part. 

"We  regard  the  rule  as  settled  in  this  state  that  public  officers 
are  liable  on  their  official  bonds  for  the  absolute  safety  of  all 
moneys  coming  into  their  hands,  unless  when  it  is  lost  by  the 
act  of  God  or  the  public  enemy.  It  was  so  ruled  by  this  court 
in  the  case  of  a  tax  collector's  bond  in  State  v.  Lee,  72  Miss. 
281.  The  condition  of  the  bond  of  a  tax  collector  and  of  a 
treasurer  is  the  same,  being  prescribed  by  section  3055  of  the 
code  of  1892,  and  the  construction  put  upon  one  character  of 
bond  must  apply'to  and  govern  the  construction  of  the  other. 
It  would  be  an  anomaly  to  hold  that  the  condition  of  the  tax 
collector's  bond  renders  the  tax  collector  liable  for  all  losses 
arising  from  thefts,  robberies,  and  other  like  causes,  and  yet 
upon  the  same  condition,  when  found  in  a  treasurer's  bond, 
to  hold  the  treasurer  not  liable  for  losses  arising  from  like 
causes. 

In  Griffin  v.  Board  of  Levee  Commrs.,  71  Miss.  767,  a  defense 
somewhat  similar  to  that  set  up  in  this  case  appeared  to  the 
court  to  be  so  frivolous  that  it  waa  not  dignified  with  a  discus- 
sion of  the  question. 
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The  opinion  that  officers  are  liable  on  their  official  bonds  for 
all  moneys  coming  into  their  hands  and  lost  by  them,  except 
'**®  by  the  act  of  God  or  of  the  public  enemy,  has  been  so 
universal  and  so  fixed  in  the  judicial,  professional,  and  legis- 
lative mind,  that  prior  to  the  adoption  of  the  constitution  of 
1890  the  legislature  has  often  given  relief  to  officers  for  the  loss 
of  the  public  moneys  by  thefts  and  robberies.  Chapter  548  of 
the  Tiaws  of  1884,  relieved  County  Treasurer  Wainright  of  lia- 
bility for  three  thousand  four  hundred  and  forty-four  dollars 
and  eight  cents,  of  which  the  safe  in  which  he  kept  the  funds  of 
his  county  was  feloniously  and  burglariously  taken  and  stolen, 
and  many  similar  acts  of  the  legislature  may  be  found  among 
our  statute  laws.  These  acts  voice  the  public  judgment  in  the 
geveral  branchee  of  government  that  the  legislature  only  could 
heretofore  give  relief  in  such  cases.  The  constitution  of  1890, 
section  100,  forbids  the  legislature  to  grant  any  relief  to  pub- 
lic officers  for  losses  occasioned  by  such  causes.  Though  in 
other  states  a  different  rule  of  law  obtains  upon  this  subject, 
yet  we  are  not  disposed  to  depart  from  the  rule  that  has  always 
prevailed  here.  And  if  we  may  indulge  a  hope  for  the  ad- 
vantage of  future  times,  esto  perpetua. 

The  judgment  of  the  circuit  court  is  affirmed. 


OFFICERS— LIABILITY  FOR  STOLEN  FUNDS.— The  liability 
of  public  officers  intrusted  with  public  funds  is  fixed  by  their  bonds, 
and  the  fact  that  money  is  stolen  from  them,  without  fault  upon 
their  part,  does  not  release  them  from  liability  thereon:  State  v. 
Nevin,  19  Nev.  162.  3  Am.  St.  Rep.  873.  See,  further,  the  mono- 
graphic note  to  State  t.  Harper,  67  Am.  Dec.  365n373. 


KENT  T.  YAZOO  AND  MISSISSIPPI  VALLEY  RAILROAD 

COMPANY. 
[77   Mississippi,   494.] 

MASTER  AND  SERVANT— DEFECTIVE  TOOLS.— An  em- 
ploye cannot  recover  for  injury  resulting  from  a  defect  In  a  tool 
nsed  by  him  In  the  customary  manner,  of  a  kind  In  general  use, 
procured  from  and  tested  by  a  reputable  manufacturer,  and  ap- 
proved as  sound  by  the  employe's  superintendent,  as  well  as  by 
the  employs  himself. 

EVIDENCE — OPINIONS. — Evidence  that  an  examination  of 
a  tool,  after  an  accident  and  after  the  tool  was  broken,  shows  that 
It  was  constructed  out  of  defective  material,  Is  inadmissible. 
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MASTER  AND  SERVANT— SAFEST  APPLIANCES.— A 
railroad  company  Is  not  negligent  in  failing  to  use  the  safest  known 
appliances,  if  those  furnislied  are  such  as  are  in  general  use,  and 
are  reasonably  safe. 

Cook  &  Alcom,  for  the  appellant. 

Mayes  &  Harris,  for  the  appellee. 

'**''  TERRAL,  J.  Kent,  the  plaintiff,  ft  section  foreman  of 
the  defendant  company,  was  furnished  by  the  company  with 
a  cold  chisel  for  cutting  steel  rails  when  necessary,  and  while 
some  laborers  were  engaged  in  that  work  under  his  supervision 
a  fragment  of  the  chisel  was  shivered  from  it,  which  hit  the 
plaintiff  in  the  eye,  and  after  great  pain  and  suffering  by  him 
caused  its  loss. 

The  chisel  was  made  by  a  reputable  foundry,  and  was  fur- 
nished to  the  plaintiff  by  the  supervisor  of  the  railroad  com- 
pany, who,  upon  inspection  of  it  before  sending  it  out,  con- 
sidered it  good  and  sound;  the  plaintiff,  of  many  years'  ex- 
perience in  the  use  of  cold  chisels,  also  adjudged  it  to  be  good 
and  sound  so  far  as  he  could  tell.  The  evidence  showed  that 
the  cold  chisel  was  the  customary  tool  of  the  defendant  com- 
pany for  cutting  iron  and  steel  rails,  and  that  it  was  the  usual 
■****  implement  of  other  railroad  companies  in  this  country  for 
that  purpose. 

The  plaintiff  offered  to  prove  by  one  Palmer,  of  twenty 
years'  experience  in  the  track  department  of  railroads,  and  by 
Johnson,  a  blacksmith  of  eighteen  years'  experience,  who  had 
examined  the  chisel  after  the  accident,  that  the  chisel  was  de- 
fective and  dangerous;  and  further  offered  to  prove  by  Palmer 
that  the  more  modem  appliance  for  cutting  steel  rails  is  a  saw, 
which  is  not  dangerous,  and  that  it  is  especially  used  in  foreign 
countries,  which  offered  evidence  was  excluded  by  the  court. 
And  the  court  also  directed  a  verdict  for  the  defendant. 

The  proposed  evidence  of  the  witnesses  Palmer  and  John- 
son, giving  their  opinion  of  the  defect  in  the  chisel,  from  an 
inspection  of  it  made  after  it  was  broken,  was  impertinent; 
and  the  rule  of  law  that  railroad  companies  are  not  bound  to 
furnish  the  safest  appliances,  justified  the  court  in  excluding 
the  evidence  of  Palmer  that  a  saw  is  a  safer  tool  for  the  cutting 
of  steel  rails. 

The  ruling  of  the  court  that  the  plaintiff  had  not  made  out 
a  case  by  his  evidence  is  supported  by  all  the  authorities  that 
have  fallen  under  notice,  and  especially  by  Richmond  etc.  R.  R. 
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Co.  y.  Elliott,  149  U.  S.  266,  271;  2  Bailey  on  Personal  In- 
juries, sec.  2639;  Indianapolis  etc.  Ry.  Co.  v.  Toy,  91  111.  474, 
33  Am.  Rep.  57;  3  Elliott  on  Railroads,  sec.  1278. 


THE  DUTY  OP  A  MASTER  TO  FURNISH  SAFE  TOOLS  and 
appliances  is  discussed  in  the  monographic  notes  to  Chicago  etc. 
R.  R,  Oo.  V.  Swett,  92  Am.  Dec.  213-221;  BuzzeU  v.  Laconia  Mfg. 
Co.,  77  Am.  Dec.  218-225;  Sweeney  v.  Berlin  etc.  Co.,  54  Am.  Rep. 
726-730;  Rogers  v.  Ludlaw  Mfg.  Co.,  59  Am.  Rep.  75-79.  A  master 
is  not  an  insurer  of  his  servant's  safety,  but  he  must  use  reasonable 
care  to  protect  him  from  injury  arising  from  latent  defects  in 
appliances  for  the  servant's  work:  Edward  Hines  Lumber  Co.  v. 
Ligas,  172  111.  315,  64  Am.  St.  Rep  38.  However,  he  is  not  bound 
to  furnish  the  safest  machinery  and  appliances:  Wormell  v.  Maine 
Cent.  R.  R.  Co.,  79  Me.  397,  1  Am.  St.  Rep.  321.  Compare  Troxler 
V.  Southern  Ry.  Co.,  124  N.  C.    189,  70  Am.  St  Rep.  580. 

ON  OPINION  EVIDENCE  as  to  the  condition  of  a  tool  In  using 
which  a  servant  i55  injured,  see  Johnson  v.  Missouri  Pac.  By.  Co., 
96  Mo.  340,  0  Am.  St  Rep.  351, 


WRIGHT  V.  MORDAUNT. 

[77  Mississippi,  537.] 

LtMITATION  OF  ACTIONS— CONFLICT  OP  LAWS.— 
lilmltatlon  of  actions  does  not  depend  on  the  law  of  the  place  where 
the  contract  was  made  but  on  the  law  of  the  forum. 

LIMITATION  OF  ACTIONS-CONFLICT  OF  LAWS.— 
The  law  of  the  state  where  an  action  is  broxipht  consisting  of  a  six 
year  limitation  bars  a  suit  on  a  note  made  in  another  state  in  which 
the  period  of  limitation  is  ten  years,  altlimgh  both  parties  to  the 
nm.e  resided  In  such  other  state  at  the  time  of  its  execution,  and 
the  maker  did  not  become  a^  resident  of  the  state  where  suit  was 
brought  until  nearly  six  years  after  the  maturity  of  the  notet 

Booth  &  Booth,  for  the  appellant. 

Miller,  Smith  &  Hirsch,  for  the  appellee. 

**^  CALHOON,  J.  The  promissory  note  sued  on  was  exe- 
cuted in  Illinois,  payable  in  Illinois,  and  both  parties  resided 
in  that  state  at  the  time  of  its  execution  and  maturity.  Its 
date  is  July  1,  1892,  ^^^  and  it  matured  September  4,  1892. 
The  law  of  Illinois  does  not  bar  actions  on  promissory  notes  un- 
til ten  years  have  elapsed  after  maturity.  In  the  spring  of 
1898,  the  maker,  Mordaunt,  took  up  his  residence  in  Mississippi, 
and  on  June  6,  1899,  he  was  sued  on  the  note  by  the  payee, 
Wright,  and  pleaded  the  six  years'  statute  of  limitations,  and. 
his  demurrer  to  Wright's  replication  setting  up  the  above  facts 
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being  sustained,  "Wright  appeals.  The  note  was  barred  when 
the  aciion  was  begun.  The  lex  fori  governs,  and  the  law  of  this 
forum  is  that  six  years  bar  an  action  on  a  promissory  note, 
and  more  than  six  j^ears  elapsed  after  maturity  of  this  note. 

The  fact  that  this  period  expired  in  part  before  the  maker 
became  a  citizen  of  this  state  makes  no  difference.  It  is  the 
lapse  of  time,  regardless  of  place,  which  bars  in  such  cases  as 
this.  Section  2737  of  the  code  makes  six  years  a  bar.  No 
statute,  in  a  case  like  this,  makes  any  exception  to  deprive  de- 
fendant of  the  right  to  invoke  the  lapse  of  time  as  a  bar.  Sec- 
tion 2748  of  the  code  has  no  application,  for  it  applies  to  a 
cause  of  action  accrued  in  this  state,  and  deprives  an  absent 
party  of  the  right  to  avail  of  time  expired  during  his  absence. 
Section  2754  has  no  application,  because  its  sole  purpose  and 
effect  are  to  give  to  one  sued  in  this  state  the  benefit  of  a  bar 
completed  elsewhere. 

The  whole  matter  is  statutory.  A  statute — 'Code,  section 
2737 — 'makes  six  years  a  bar.  No  other  statute  applicable  to 
the  circumstances  of  this  case  creates  any  exception,  or  in  any 
way  modifies  the  right  of  the  defendant  to  invoke  the  bar  of 
six  years  given  by  the  general  statute.  Therefore,  Mr.  Wright's 
action  was  barred.  Eobinson  v.  Moore,  76  Miss.  89,  is  of  no 
benefit  to  appellant,  because  in  that  case  the  right  of  action  ac- 
crued in  this  state. 

Affirmed. 


THE  STATUTE  OP  LIMITATIONS  OP  THE  FORUM  must 
govern;  hence  a  cause  of  action,  not  baiTed  where  it  arose,  may  be 
barred  by  the  law  where  It  is  sought  to  be  enforced:  See  the 
monocrraphic  note  to  Eingnrtner  v.  Illinois  Steel  Co..  59  Am.  St 
Eep.  878;  Van  Stantvoord  v.  Roethler,  35  Or.  250, 76  Am.  St  Rep.  47i 


PASCAGOULA  BOOM  COMPANY  v.  DIXON. 

[77  Mississippi,  587.] 

WATERS  AND  WATERCOURSES.— NAVIGABLE  RIVERS 
ARE  PUBLIC  HIGHWAYS,  subject  to  public  use,  and  the  right  of 
passage  over  them  extends  to  all  parts  of  their  channels,  and  any 
obstruction  thereof  is  a  public  nuisance. 

WATERS  AND  WATERCOURSES-OBSTRUCTION— IN- 
JUNCTTION. — Booms  for  logs  which  prevent  the  speedy  passage  of 
rafts  and  logs  down  a  navigable  stream  must  have  legislative 
waiTant  for  their  construction.  Otherwise  they  are  a  nuisance,  and 
th«ir  construction  may  be  enjoined  by  a  person  suffering  special 
damage. 
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J.  I.  Ford,  C.  H.  Wood,  and  McWillie  &  Thompson,  for  the 
appellants. 

®®*  TEREAL,  J.  The  appellants,  complainants  below, 
sought  a  mandatory  injunction  against  the  defendants  for  the 
removal  of  a  boom  placed  by  them  in  the  Pascagoula  river,  as 
a  public  nuisance,  causing  them  special  damage.  This  river  is 
alleged  in  the  bill  and  admitted  in  the  answer  to  be  a  navigable 
stream  for  logs,  rafts,  and  boats;  and  it  is  admitted  that  for 
the  purpose  of  improving  the  navigation  the  national  govern- 
ment makes  an  annual  appropriation. 

At  the  point  on  the  river  where  the  obstruction  complained 
of  is  located,  the  defendants,  J.  I.  Dixon  &  Co.,  are  the  owners 
of  tbe  eastern  bank  of  the  river,  and  have  a  lease  of  the  lands 
on  the  western  side  of  the  river,  and  so  they  are,  in  effect,  the 
**^  owners,  as  respect  to  this  controversy,  of  both  banks  of  the 
river  at  that  place. 

They  have  erected  a  sawmill  upon  a  cutoff,  or  dead  river, 
which  adjoins  the  river  on  the  eastern  side,  and  the  dead  river 
forms  a  receptacle  for  the  safekeeping  of  their  logs.  In  order 
to  stop  these  logs  and  to  convey  them  into  this  dead  river,  they 
constructed  a  boom  across  the  river  from  the  one  side  to  the 
other.  A  part  of  the  boom  is  stationary,  but  there  is  a  swinging 
boom  near  the  center  of  the  stream  five  hundred  feet  long, 
which  is  usually  kept  open,  but  which  may  be  closed  in  cases 
of  necessity. 

There  is  also  a  swinging  boom  at  the  eastern  or  southern  end 
of  it,  which  permits  of  being  opened  and  closed  at  the  pleasure 
of  the  defendants,  and  which  was  constructed  for  the  purpose  of 
passing  down  the  stream  the  logs  of  others,  which  accidentally 
or  otherwise  might  be  stopped  by  the  main  boom. 

The  defendants  usually  kept  the  main  swing  boom  open,  so 
that  a  large  space  near  the  center  of  the  stream  was  left  open 
for  the  passage  of  logs  and  rafts  down  the  river;  but  when 
there  was  a  freshet  in  the  river  and  there  was  a  drive  of  the 
defendants'  logs  coming  down  the  stream  it  was  necessary,  in 
order  to  stop  them  all,  to  close  the  boom  entirely,  so  that  no 
logs  could  pass.  "When  the  river  was  not  too  high  the  defend- 
ants kept  the  main  swing  boom  only  partly  closed,  and  had  em- 
ployes stationed  there  to  pass  through  all  logs  not  their  own; 
but  in  order  to  stop  their  own  logs  it  was  frequently  necessary 
for  the  defendants  to  close  the  river  entirely. 

In  some  jurisdictions  it  is  held  that  the  riparian  owner  may 
make  such  erections  upon  his  own  land  as  his  convenience  or 
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business  may  require,  though  navigation  be  inconvenienced 
thereby,  provided  it  be  not  wholly  obstructed.  At  common  law, 
however,  a  navigable  river  is  a  public  highway  subject  to  pub- 
lic use,  and  the  right  of  passage  over  it  extends  to  all  parts  of 
the  channel,  and  any  obstruction  of  the  channel  is  a  public 
nuisance:  Williams  v.  Wilcox,  8  Ad.  &  E.  314;  35  Eng.  C.  L. 
396-400;  Veazie  ^^^  v.  Dwinel,  60  Me.  488;  Sherlock  v.  Bain- 
bridge,  41  Ind.  35,  13  Am.  Eep.  302;  Atlee  v.  Packet  Co.,  21 
Wall.  389;  Morgan  v.  Eeading,  3  Smedes  &  M.  366-406;  Com- 
missioners V.  Withers,  29  Miss.  21,  37,  64  Am.  Dec.  126.  Sec- 
tion 81  of  the  state  constitution  embodies  this  principle  of  the 
common  law  as  follows:  "The  legislature  shall  never  authorize 
the  permanent  obstruction  of  any  of  the  navigable  waters  of 
this  state,  but  may  provide  for  the  removal  of  such  obstructions 
as  now  exist,  whenever  the  public  welfare  demands.  This  sec- 
tion shall  not  prevent  the  construction,  under  proper  authority, 
of  drawbridges  for  railroads,  or  other  roads,  nor  the  construc- 
tion of  *booms  and  chutes'  for  logs  in  such  manner  as  not  to 
prevent  the  safe  passage  of  vessels,  or  logs,  under  regulations 
to  be  provided  by  law." 

The  plain  interpretation  of  this  section  of  the  constitution 
is  that  booms  for  logs  which  prevent  the  speedy  passage  of 
rafts  and  logs  down  the  stream  must  have  legislative  warrant 
for  their  existence  before  they  can  be  constructed.  "All  navi- 
gable waters  are  for  the  use  of  all  the  citizens,  and  there  can- 
not lawfully  be  any  exclusive  private  appropriation  of  any  por- 
tion of  them":  Cooley^s  Constitutional  Limitations,  5th  ed., 
728. 

We  are  of  the  opinion  that  the  boom  of  the  defendants  in 
the  Pascagoula  river  is  a  public  nuisance,  and  that  the  particu- 
lar right  of  the  complainants  gives  them  a  right  to  the  remedy 
sought  by  them:  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  665, 
36  Am.  Dec.  502. 

Reversed. 


NAVIGABLE  STREAMS  ARE  PUBLIC  HIGHWAYS  by  com- 
mon Ti<rht:  Farmers'  etc.  Co.  v.  Alberraarle  etc.  R.  R.  Co.,  117  N. 
C.  579,  53  Am.  St.  Rep.  606.  The  right  of  navigation  In  a  public 
navigable  stream  is  a  right  in  every  pail  of  the  space  between  the 
banks:  See  the  monographic  note  to  Davis  v.  Winslow,  81  Am. 
Dec.  582.  Obstructions  to  floatable  streams  are  nuisances:  Com- 
missioners V.  Catawba  Lumber  Co.,  116  N.  O.  731,  47  Am.  St. 
Rep.  829.  And  if  a  public  nuisance,  consisting  of  the  obstruction  of 
a  navigable  river,  worlis  a  private  injury,  the  injured  party  may 
have  it  restrained  by  injunction:  See  the  monographic  note  to 
Davis  v.  Winslow,  81  Am.  Dec.  587. 


540  McCarlie  t>.  Atkinson.  [Miss. 

WATERS— RIGHT  TO  FLOAT  LOGS.— An  Individual  upon  whom 
the  privilege  has  been  conferred  by  statute  has  a  right  to  use  a  nav- 
igable stream  as  ai  highway  for  floating  logs:  Coyne  v.  Mississippi 
etc.  Boom  Co.,  72  Jlinn.  533,  71  Am.  St  Rep.  508.  And,  while  the 
public  right  of  floatage  exists  in  streams,  no  easement  beyond  the 
natural  one  caji  be  obtained  without  authority;  Koopmaa  y,  Blod- 
£ett^  70  Milch.  610,  14  Am.  St  Rep.  527. 


MoCAELIB  T.  ATKINSON. 
[77  Mississippi,  594.] 

LIBEI-f— WHERE  AND  WHEN  PUBLISHED— LETTER 
SENT  BY  MAIL.— A  libel  contained  in  a  letter  written  and  mailed 
In  one  state  to  an  addressee  in  another  state  is  not  published  until 
«uch  letter  Is  received  and  read. 

LIBEL,  CONCEALMENT  OF  CAUSE  OF  ACTION— STAT- 
UTE OF  LIMITATIONS.— The  sending  of  libelous  matter  by  mail 
to  another  state  where  the  letter  is  opened  and  read  is  not  a  fraud- 
ulent concealment  of  the  contents  of  the  letter  or  its  publication, 
or  of  the  cause  of  action  for  the  libel  so  as  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations. 

J.  B.  Holden,  P.  Z.  Jones,  and  J.  H.  Price,  for  the  appellant. 

McWillie  &  Thompson,  for  the  appellee. 

**®8  TERRAL,  J.  McCarlie  sued  Atkinson  in  the  circuit 
court  of  Pike  county  in  the  sum  of  eighty-four  thousand  dollars 
damages  for  a  lihel  in  saying  of  him,  in  a  letter  to  W.  C.  Hurt 
Tobacco  Company,  of  Danville,  Virginia,  "that  he  [McCarlie] 
was  not  safe  for  a  credit  of  one  hundred  and  twenty-five  dollars, 
and  that  he  had  never  paid  his  debts";  to  a  plea  of  the  statute 
of  limitations  of  one  year,  the  plaintiff  replied  that  defendant 
had  fraudulently  concealed  said  cause  of  action  until  within  one 
year  before  suit  brought.  A  demurrer  to  said  replication  be- 
ing sustained,  the  plaintiff  appeals. 

The  libel  in  this  case  was  not  complete  until  the  letter  con- 
taining the  matter  complained  of  was  received  at  Danville, 
Virginia,  by  the  W.  C.  Hurt  Tobacco  Company,  and  was  there 
opened  and  read  by  some  member  of  that  company.  It  is  im- 
possible to  predicate  a  concealment  of  the  publication  ^^^  of 
the  contents  of  the  letter  of  any  act  of  the  defendant  in  Mis- 
sissippi. 

The  sending  of  the  letter  to  Danville  through  the  mail  was 
a  condition  without  which  its  contents  could  not  have  been  pub- 
lished there,  but  such  sending  of  the  letter  by  mail  co\ild  not 
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constitute  a  fraudulent  concealment  of  the  contents  of  the 
letter  or  of  the  publication  of  such  contents  at  Danville,  Vir- 
ginia, We  see  no  ground  for  the  contention  of  the  appellant; 
the  cases  cited  by  him  are  not  pertinent  to  the  facts  of  thi» 
case. 

It  is  said  that  fraud  does  not  affect  the  statute  of  limitation 
in  this  respect:  Wilson  v.  Ivy,  32  Miss.  233.  And  the  sending 
of  libelous  matter  by  mail  to  another  state,  where  the  letter  is 
opened  and  read,  though  the  communication  of  the  contents  of 
the  letter  to  the  addressee  in  the  foreign  state  may  constitute  a 
cause  of  action,  yet  there  is  nothing  in  the  transaction  by  which 
we  could  attribute  to  the  writer  a  concealment  of  the  cause  of 
action. 

The  action  of  the  circuit  court  is  affirmed. 


LIBBIi.— THE  PUBLICATION  of  a  libdons  letter  It  complete 
when  it  is  received  and  read:  Alabama  etc.  Ry.  C5o.  T.  BfooI^s,  6& 
Miss.  168,  30  Am.  St.  Rep.  528. 

LIMITATION  OF  ACTIONS.— IGNORANCE,  FRAUD,  and  mis- 
take as  affecting  tlie  operation  of  the  statute  of  limitations  are 
treated  in  the  extended  note  to  Alabama  etc.  By.  Go.  ▼.  Jones,  55 
Am.  St  Rep.  515,  51^ 


McCLIXTOOK  V.  JOYNER. 

[77  Mississippi,  678.] 

LANDLORD  AND  TENANT— ASSIGN^TEXT  OP  RIGHT  TO 
RENEW  LEASE.— The  rigrht  of  a  tenant  to  renew  a  lease  Is  assign- 
able, and  the  benefit  of  such  right  may  be  enforced  by  the  assignee. 

LANDLORD  AND  TENANT— RIGHT  TO  RENEW  LEASE>- 
"WHEN  MAY  BE  EXERCISED.— The  right  of  the  tenant  to  renew 
the  lease  not  limited  by  grant  may  be  exercised  at  any  time  during 
the  original  term,  imless  the  tenant  is  called  upon  by  the  landlord 
to  exercise  or  decline  his  privilege  of  renewal  at  an  earli»  period. 

Griffin  &  Larkin,  for  the  appellant. 

J.  H.  Wynn,  for  the  appellee. 

**^  TERRAL,  J.  The  appellee  addressed  to  the  assignor  of 
appellant  the  following  letter: 

*Belzoni,  Washington  CJonnty,  Miss.,  Not.  1,  1896. 
**J.  W.  McClintock. 

"Dear  Sir:  In  consideration  of  the  monthly  payment  of 
twenty  dollars  payable  on  the  first  day  of  each  month,  I  will 
lease  yon  my  two-story  frame  storehouse  on  lot  number  five, 
north  of  Main  street,  for  a  term  of  three  years,  commencing 


542  McClintock  v.  Joyneb.  [Miss. 

with  the  first  day  of  jSTovember,  1896,  and  with  the  privilege  of 
your  renting  for  a  second  term  of  three  or  five  years  at  the  same 
price,  the  above  being  the  same  storehouse  built  by  R.  L,  Ed- 
wards during  the  months  of  September  and  October,  1896. 

"EDNA  JOYNER." 

J.  W.  McClintock  accepted  said  lease  by  entering  into  the 
occupation  of  said  storehouse.  He  paid  the  rent  as  required 
until  the  sixteenth  day  of  August,  1899,  when,  in  consideration 
of  one  hundred  dollars,  he  sold  and  transferred  by  writing  his 
title  and  interest  in  said  lease  to  S,  H.  McClintock,  who,  having 
complied  with  all  the  conditions  of  said  lease,  and  before  its 
expiration,  demanded  of  Mrs.  Joyner  a  renewal  of  said  lease  for 
five  years.  This  request  Mrs.  Joyner  refused,  though  she  had 
notice  of  the  assignment  of  said  lease  to  him,  and  of  his  wish 
to  renew  the  same  before  its  expiration.  McClintock  sued  Mrs. 
Joyner  for  breach  of  contract  in  the  sum  of  five  hundred  dol- 
lars. A  demurrer  to  the  declaration  was  sustained,  and  Mc- 
Clintock appeals.  The  declaration  states  a  good  cause  of  ac- 
tion, and  the  demurrer  should  have  been  overruled. 
t  The  right  of  renewal  is  often  a  valuable  right,  and  it  seems 
to  have  so  proved  in  this  case.  The  right  of  renewal  consti- 
tutes a  part  of  the  tenant's  interest  in  the  land,  and  may  be 
sold  and  assigned  by  him,  and  the  benefits  of  this  right  may 
be  enforced  by  the  assignee:  Wood  on  Landlord  and  Tenant, 
675. 

**®^  Mrs.  Joyner,  of  course,  might  have  limited  the  time  in 
which  McClintock  could  exercise  his  privilege  of  renewal,  but 
not  having  done  so,  his  option  continued  during  his  tenancy, 
and  could  not  have  been  determined  until  the  expiration  of  his 
tenancy  unless  Mrs.  Joyner  had  called  upon  him  to  exercise  or 
decline  his  privilege  at  an  earlier  period:  Moss  v.  Barton,  35 
Beav.  197;  Hersey  v.  Giblett,  18  Beav.  174;  Woodfall  on  Land- 
lord and  Tenant,  *369. 

Mrs.  Joyner,  having  deprived  the  plaintiff  of  a  valuable  right 
purchased  of  her,  the  damage  arising  to  him  on  that  account 
should  be  borne  by  her. 

Reversed,  demurrer  overruled,  and  remanded. 

LEASE.— THE  PRIVILEGE  OF  RENEWING  a  lease  Is  a  vend- 
ible interest:  Fhyfe  v.  Wardell,  6  Paige,  268,  28  Am.  Dec.  430. 
A  covenant  to  renew  a  lease  runs  with  the  land,  and  the  assigrnpe  of 
the  lease  may  require  si>ecific  performance  of  it:  Robinson  v.  Perry, 
21  Ga.  183,  08  Am.  Dec.  455.  See,  further,  on  the  renewal  of  leases, 
Johnson's  Appeal,  115  Pa.  St.  129,  2  Am.  St.  Rep.  5.39;  Heiter  v. 
Mullen,  159  N.  Y.  28.  70  Am.  St.  Rep.  517;  note  to  Blumenberg  v. 
Myres,  91  Am.  Dec,  5G3-5C0. 
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WILSON  V.  ALABAMA  GEEAT  SOUTHERN  RAILROAD 

COMPANY. 

[77  Mississippi,  714.] 

HEALTH  AND  QUARANTINE.— ORDERS  OF  BOARDS  OF 
HEAI/PH  must  stand  the  test  of  reasonableness,  and  whether  they 
are  reasonable  or  not  is  for  the  court  to  determine^ 

HEALTH  AND  QUARANTINE— ORDERS  OF  BOARDS  OP 
HEALTH,  WHEN  UNREASONABLE.— An  order  of  a  board  of 
health  prohibiting  all  persons  from  getting  off  trains  and  boats  at 
any  point  within  the  state,  because  "there  is  yellow  fever  at  several 
places  along  the  coast  in  this  state,  and  s^everal  cases  of  j^cllow  fever 
and  reported  suspected  cases  at  various  other  places  throughout  the 
Btate,"  is  unreasonable  and  void. 

HEALTH  AND  QUARANTINE— ORDERS  OF  BOARDS  OP 
HEALTH— REASONABLENESS.— An  order  of  a  board  of  health 
that  no  person  Avho  has  been  exposed  to  infection,  or  who  has  come 
from  an  infected  point,  or  who  is  destined  for  an  Infected  point, 
shall  be  allowed  to  come  into  the  state,  is  reasonable  and  valid; 
but  an  order  that  no  person  whomsoever  shall  be  allowed  to  get  off 
of  a  train  of  cars  or  a  boat  anywhere  within  the  state  Is  unreason- 
able and  void. 

HEALTH  AND  QUARANTINE— LIABILITY  OP  RAIL- 
ROADS.—A  railroad  company  must  take  the  risk  of  the  validity  of 
a  quarantine  order  of  a  board  of  health,  when  it  yields  to  such  order 
alone,  and  when  its  defense  is  not  that  it  yielded  because  only  of  the 
order,  but  because  also  of  vis  major,  its  defense  is  maintained  if  it 
appears  that  such  vis  major  or  uncontn'ollable  necessity  was  the 
real  cause  of  its  action. 

APPELLATE  PRACTICE— FATAL  ERROR.— If  It  appears 
to  the  supreme  court  that  the  plaintiff  has  no  cause  of  action  or  the 
defendant  no  defense  which  the  law  can  allow  to  stand,  the  court 
must  act  upon  the  fatal  infirmity  presented  by  the  record  although 
no  objection  was  made  thereto  in  the  lower  couit. 

W.  T.  Houston,  for  the  appellant. 

Fewell  &  Son,'for  the  appellee. 

"^  WHITFIELD,  C.  J.  Appellant's  rights  were  fixed  Sep- 
tember 23,  1897,  and  are  not  affected  by  the  provisions  of  the 
eecond  and  ninth  sections  of  the  act  of  1898:  Laws  1898,  p.  93. 

The  presence  of  all  three  of  the  members  of  the  executive 
committee  of  the  state  board  of  health  was  necessary  to  a  valid 
order  on  September  15,  1897,  when  the  order  in  question  was 
made:  Laws  1894,  c.  38,  p.  33.  This  is  made  clear,  as  the 
legislative  purpose,  by  the  amendment  (Laws  1898,  sec.  2, 
p.  93),  ''^^  providing,  for  the  first  time,  that  *%he  presence  of 
two  members  of  the  executive  committee*'  would  do  thereafter. 
The  order  in  question  was  made  by  only  two  members,  it  not 
being  shown  that  three  were  present.     Nor  is  it  shown  that 
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the  board  appointed  the  chairman.  Had  three  been  present, 
and  two  made  the  order,  this  objection  would  have  been  ob- 
viated. 

But  the  order  must  be  held  void  for  unreasonableness  also. 
All  orders  of  the  board  of  health  must  stand  the  test  of  reason- 
ableness. This  order  provided:  "On  account  of  yellow  fever 
at  several  places  along  the  coast,  in  this  state,  and  several 
cases  of  yellow  fever  at  Edwards,  and  reported  suspected  cases 
at  various  other  points  through  this  state,  until  further  ordered 
by  this  board,  no  person  will  be  allowed  to  get  off  trains  and 
boats  at  any  point  or  station  in  the  state  of  Mississippi,"  etc., 
the  rest  of  the  order  not  modifying  in  any  way  this  provision. 

Now,  the  appellant  was  from  Meridian,  a  noninfected  point, 
had  a  duly  issued  health  certificate,  and  was  returning  from 
Nashville,  a  noninfected  point,  to  his  home  in  Meridian,  on 
a  valid  excursion  return  ticket.  He  had  not  been  exposed  to 
infection.  The  order  was  not  that  no  person  who  had  been 
exposed  to  infection,  or  who  came  from  an  infected  point, 
or  who  was  destined  for  an  infected  point,  should  be  al- 
lowed to  come  into  the  state,  but  that  no  person  whosoever, 
from  any  point  whatsoever,  should  be  allowed  to  get  off  any- 
where in  the  state.  The  authorities  are  uniform  that  this  sort 
of  an  order  is  wholly  indefensible.  It  has  been  expressly  so 
held  in  this  state  (Kosciusko  v.  Slomberg,  68  Miss.  469,  24  Am. 
St.  Rep.  281,  which  also  holds  that  the  reasonableness  of  these 
orders  is,  of  course,  for  the  court  to  determine),  and  it  has 
been  so  held  in  many  authorities,  ^mong  which  see  specially, 
In  re  Smith,  146  N.  Y.  68,  48  Am.  St.  Eep.  769,  the  note  to 
Hurst  V.  Warner,  102  Mich.  238,  47  Am.  St.  Rep.  525,  26  L. 
R.  Ann.  484,  and  State  v.  Burdge,  95  Wis.  390,  60  Am.  St. 
Eep.  123,  37  L.  R.  Ann.  162  (2),  citing  with  approval  Kosciusko 
T.  Slomberg,  68  Miss.  ''i»  469,  24  Am.  St.  Rep.  281.  See  par- 
ticularly the  reasoning  of  the  court  in  In  re  Smith,  146  N.  Y. 
68,  48  Am.  St.  Rep.  769. 

Regard  must  be  had  to  the  maxim,  "Salus  populi  miprema 
lex,"  of  course.  But  regard  must  also  be  had  to  the  liberty 
of  the  citizen,  and  both  principles  must  be  given  reciprocal 
play.  The  public  health  must  be  vigilantly  cared  for,  but  with 
due  caution  that  no  order  intended  to  secure  it  shall  be  so 
sweeping  and  arbitrary  as  to  interfere  unreasonably  with  the 
citizen's  right  of  return  to  hig  home,  neither  he  nor  it  having 
been  exposed  to  inlectioiL 
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With  every  disposition  to  uphold  all  reasonable  regulations 
of  our  efficient  and  faithful  board  of  health,  we  are  constrained, 
by  the  oft-settled  doctrines  applicable,  to  declare  this  order 
Toid  for  unreasonableness.  Doubtless  this  order  would  not 
have  been  given  its  unconfined  sweep  but  for  the  hurry  and 
excitement  of  the  times.  The  railroad  company  must  take  the 
risk,  as  all  citizens  do,  as  to  the  validity  of  such  orders,  when 
it  yields  to  the  order  alone;  and  when  its  defense  is,  not  that 
it  yielded  obedience  because  only  of  the  order,  but  because 
also  of  vis  major — a  shotgun  quarantine,  for  example — ^its  de- 
fense will  be  maintained  if  it  shall  appear  that  such  vis  major, 
such  uncontrollable  necessity,  was  the  real  cause  of  its  action. 
It  need  not  go  to  the  extent  of  actual  collision  with  force 
marshaled  by  necessity.  But  it  must  show  its  action  was  due  to 
such  force  existing  and  capable  of  controlling  its  actions. 

But  here  it  is  clear  that  was  not  the  case,  and  the  action  of 
the  appellee  was  due  wholly  to  the  void  order.  The  appel- 
lant was  not  even  brought  to  the  state  line,  and  was  once  put 
off  in  Tennessee,  and  actually  did  come  into  Meridian  without 
hindrance  in  a  private  conveyance  after  he  was  put  off.  It  was 
not  shown  even  that  the  order  was  temporary,  or  that  it  was 
ever  rescinded. 

Ordinarily,  it  is  true  that  objections  not  specifically  made 
^*^  below  cannot  here  be  relied  on.  The  reason  of  that  rule, 
which  gives  it  its  life,  is  that  the  opposite  party  may  have  op- 
portunity to  meet  and  obviate  the  objection.  But  where  the 
court  can  see,  as  to  the  plaintiff,  that  he  has  no  cause  of  ac- 
tion on  which  a  judgment  can  be  legally  pronounced,  or,  as  to 
the  defendant,  that  he  'has  no  defense  which  the  law  can  allow 
to  stand,  there  is  presented,  in  both  cases  equally,  a  case  where- 
in it  is  not  legally  possible  to  obviate  the  fatal  fault,  if  op- 
portunity to  do  so  had  been  given,  and  this  court  must  in  such 
case  act  upon  the  fatal  infirmity  presented  by  the  record.  It 
was  error  to  grant  the  peremptory  instruction. 

Reversed  and  remanded. 


QUARANTINE  REGUT^ATIONS  must  be  reasonable.  Whether 
or  not  they  are  Is  a  question  for  the  court:  See  the  mono^aphic 
note  to  Hurst  v.  Warner,  47  Am.  St.  Rep.  542,  on  quarantine  and 
health  laws  and  regulations.  This  subject  is  further  treaited  in  the 
note  to  Markham  v.  Brown,  02  Am.  Dee.  76-80;  Compagnie  Fran- 
ca ise  etc.  V.  State  Board  of  HealtJi,  51  La.  Ann.  645,  72  Am.  gt 
Eep.  458. 
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CHEAIES  V.  COATS. 
[77  Mississippi,  846.] 

LANDIX)RD  AND  TENANT— EVICTION  FROM  PART  OF 
PREMISES— APPORTIONMENT  OF  RENT.— If  a  tenant  is  evicted 
from  pai-t  of  the  leased  premises  through  a  sale  under  a  deed  of 
trust  of  which  he  had  knowledge  when  taking  the  lease,  he  is  not 
entitled  to  occupy  the  remaining  part  of  the  premises  rent  free, 
but  is  liable  for  a  due  proportion  of  the  rent  for  that  part. 

LANDLORD  AND  TENANT— EVICTION  FROM  PART  OF 
PREMISES— APPORTIONMENT  OF  RENT.— If  a  lessee  is  evicted 
from  part  of  the  premises  by  a  paramount  title,  and  continues  in 
possession  of  the  other  part,  his  rent  must  be  apportioned,  and  he 
must  pay  a  reasonable  propoilion  of  the  rent  for  the  land  held  by 
him,  and  cannot  hold  it  rent  free. 

LANDLORD  AND  TENANT— EVICTION  FROM  PART 
OF  PREMISES^UNLAWFUL  DETAINERr-EVIDENCB.— In  an 
action  by  a  landlord  in  unlawful  detainer,  against  his  tenant,  evicted 
fi*om  part  of  the  premises,  but  occupying  the  remainder  and  refusing 
to  pay  any  rent  therefor,  evidence  is  admissible  to  show  that  such 
eviction  was  by  paramount  title  of  which  the  tenant  had  notice 
when  taking  the  lease.  Evidence  is  also  admissible  to  show  a  pro 
rata  distribution  of  the  rent  for  that  part  of  the  premises  which  the 
tenant  continues  to  occupy. 

D.  A.  Scott,  for  the  appellant. 

J.  W.  Cutrer,  for  the  appellee. 

^''  TEREAL,  J.  Mrs.  Cheairs,  the  plaintiff  below,  brought 
Tmlawful  detainer  against  J.  B.  Coats  for  certain  lands  de- 
scribed in  her  complaint.  Mrs.  Cheairs,  as  administratrix  of 
the  estate  of  S.  D.  Cheairs,  deceased,  had  been  authorized  by 
the  chancery  court  to  rent  the  lands  of  the  decedent  for  fifteen 
jears  for  the  purpose  of  getting  money' for  the  payment  of  the 
debts  ^"^^  of  decedent,  and  no  question  is  made  as  to  her  au- 
thority to  make  the  lease.  She  thereupon  leased  some  thir^ 
teen  hundred  and  sixty  acres,  more  or  less,  of  land  belonging 
to  the  estate  of  said  decedent,  for  ten  years  to  the  defendant, 
J.  R.  Coats,  commencing  January,  1894,  at  a  rental  of  two 
thousand  eight  hundred  dollars  per  year.  The  lease  expressly 
provided  that  if  the  rent  was  not  promptly  paid  Mrs.  Cheairs 
might  declare  the  lease  void  and  reoccupy  the  lands  at  once. 
Mr.  Coats  paid  the  rent  for  the  years  1894,  1895,  and  1896, 
but  refused  to  pay  the  rent,  or  a  due  proportion  thereof,  for 
the  year  1897  because  he  had  been  evicted  of  about  four  hun- 
dred and  eighty  acres  of  said  land.  The  land,  thirteen  hundred 
and  sixty  acres,  consisted  of  four  separate  and  distinct  tracts. 
At  the  time  of  the  lease  the  four  hundred  and  eighty  acres 
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of  which  the  defendant  was  subsequently  evicted  was  under 
a  deed  of  trust  for  debt,  and  was  thereafter  sold  and  bought 
by  the  Equitable  Mortgage  Company,  the  holder  of  said  deed 
of  trust. 

The  defendant  refused  to  pay  the  rent  for  1897,  or  a  due 
proportion  of  it,  for  the  lands  held  by  him,  and  the  plaintiff 
brought  this  action  of  unlawful  detainer.  The  defendant  does 
not  claim  that  he  has  paid  a  prorated  part  of  the  rent,  but 
rests  his  defense  upon  the  ground  that,  being  evicted  of  a  part 
of  the  leased  premises,  the  rent  is  suspended,  and  though  he 
holds  possession  of  a  part  of  the  leased  premises  (some  nine  hun- 
dred acres),  yet  he  is  discharged  from  the  payment  of  any  rent 
for  the  land  still  occupied  by  him  because  of  his  eviction  of  a 
part  of  the  premises.  This  contention  cannat  be  supported. 
Where  a  lessee  is  evicted  from  a  part  of  the  premises  by  a  para- 
mount title,  and  continues  in  possession  of  other  parts  of  the 
premises,  his  rent  will  be  apportioned,  and  he  will  be  required 
to  pay  only  a  reasonable  proportion  of  the  rent  for  the  land 
held  by  him,  but  he  will  not  be  permitted  to  hold  any  part 
of  the  premises  without  paying  a  proper  rent  for  such  part. 
Here  the  tenant  is  in  possession  of  a  large  part  of  the  prem- 
ises and  refuses  to  pay  any  rent  therefor,  and  also  refuses  pos- 
session to  the  lessor.     His  action  is  inequitable  and  unlawful. 

***  The  lessor  proposed  to  show  that  when  Coats  took  the 
lease  he  knew  that  a  part  of  the  lands  were  under  a  deed  of 
trust  for  debt,  and  in  consequence  must  have  known  that  by  a 
sale  thereunder  the  lessor's  title  would  determine.  She  also 
offered  evidence  to  ascertain  a  pro  rata  distribution  of  the  rent, 
and  also  that  she  and  Mr.  Coats  had  agreed  that  eight  hundred 
dollars  was  a  proper  reduction  from  the  rent  price  in  conse- 
quence of  the  eviction  of  Coats  from  the  lands  in  section  35, 
but  the  court  excluded  the  evidence.  All  this  evidence  was 
perfectly  admissible. 

There  is  authority  that  rent  will  not  be  apportioned  in  fav- 
or of  a  wrongdoer,  but  there  is  no  wrongdoer  here.  The 
execution  of  the  deed  of  trust  was  lawful,  the  sale  of  a  part 
of  the  land  under  the  deed  of  trust  was  lawful,  and  by  the 
sale  the  ownership  of  the  land  was  severed  and  the  rent  be- 
came due  to  the  several  owners  in  proportion  to  their  several 
parts.  1  Thomas'  Coke,  first  edition,  *467,  note,  says:  "It  was 
formerly  doubted  whether  a  rent  service,  incident  to  a  reversion, 
might  be  apportioned  by  a  grant  of  part  of  the  reversion,  or 
whether  the  whole  rent  should  not  be  extinct  and  lost,  for. 
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since  the  reversion  and  rent  incident  thereto  were  entire  in  their 
creation,  it  was  thought  hard  that  they  should  be  divided  by 
the  act  of  the  lessor,  and  the  tenant  thereby  liable  to  several 
actions  and  distresses.  But  this  conception  was  too  narrow  and 
unfounded  to  prevail  long,  for  if  a  person  make  a  lease  for 
three  years  of  land,  reserving  three  shillings  rent,  as  he  may 
dispose  of  the  whole  reversion,  so  he  may  also  of  any  part  of  it, 
since  it  is  a  thing  in  its  nature  severable,  and  the  rent  as  in- 
cident to  the  reversion  may  be  also  divided,  because  that,  be- 
ing a  retribution  for  the  land,  ought  to  be  paid  to  those  who  are 
to  have  the  land  upon  the  expiration  of  the  lease,  and  hence 
it  is  that  the  rent,  or  a  proportionate  part  thereof,  passes  im- 
mediately with  the  reversion  without  any  expression  being  made 
of  it  in  the  grant,  but  the  tenant  has  really  no  prejudice  from 
such  grant,  because  it  is  in  his  power,  and  it  is  his  duty,  to  *^** 
prevent  the  several  suits  and  distresses  by  a  punctual  payment 
of  the  rent,"  and  the  note  and  the  text  of  the  author  clearly 
show  that  rent  may  be  apportioned  by  any  lawful  act  of  the 
parties  or  by  operation  of  law. 

In  Linton  v.  Hart,  25  Pa.  St.  196,  64  Am.  Dec.  691,  Lewis, 
C.  J.,  says:  "The  law  will  not  apportion  rent  in  favor  of  a 
wrongdoer,  and  therefore  if  a  landlord  wrongfully  dispossesses 
his  tenant  of  any  portion  of  the  demised  premises,  the  rent  is 
suspended  for  the  whole.  But  the  owner  of  a  reversion  has  the 
right  to  sell  the  whole  or  any  part  of  it.  Such  right  is  incident 
to  the  right  of  propert}',  and  necessary  to  the  full  enjoyment  of 
it.  The  exercise  of  it  is  not  wrongful,  and  therefore,  in  the  case 
of  a  sale  of  a  part  of  the  reversion  the  law  will  apportion  the 
rent;  and  the  right  of  apportionment  attaches  the  moment  the 
sale  is  made."  See,  also,  Eeed  y.  Ward,  23  Pa.  St.  144,  where 
it  is  said:  "It  was  at  one  time  supposed  by  some  that  a  rent 
service  incident  to  a  reversion  was  lost  by  a  grant  of  part  of 
the  reversion,  and  could  not  be  apportioned.  But  this  is  not 
the  law.  A  reversion  is  a  thing  in  its  nature  severable,  and 
the  owner  has  an  undoubted  right  to  dispose  of  the  whole,  or 
any  part  of  it,  according  to  his  necessities  or  convenience,  and 
the  rent,  as  incident  to  it,  being  a  retribution  for  the  land,  may 
be  divided  and  ought  to  be  paid  to  those  who  are  to  have  the 
land  upon  the  expiration  of  the  lease.  The  accommodation  of 
mankind  requires  that  the  rent  shall  be  apportioned  wherever 
there  has  been,  either  by  act  of  the  law  or  by  the  act  of  the 
party,  a  division  made  of  the  land  out  of  which  it  issues,  because 
without  this  privilege  a  man  who  can  only  dispose  of  his  real 
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estate  to  advantage  by  dividing  it  might  be  forced  to  sacrifice 
it,  and  the  heirs  of  a  decedent  might  be  seriously  injured  if 
they  could  not  divide  the  inheritance  without  losing  their 
remedies  for  the  rents.  A  reversioner  may  sell  his  estate  in 
different  parts  to  as  many  different  persons,  and  the  tenant  will 
be  bound  to  pay  to  each  his  due  proportion  of  the  rent.  Or  if 
the  lessor  should  die,  and  the  estate  descend  to  his  heirs  as  ten- 
ants ®°*  in  common,  the  tenant  will  be  bound  to  pay  to  each 
his  proper  proportion  of  the  rent.  The  apportionment,  where 
the  parties  cannot  agree,  is  to  be  made  by  the  jury  according  to 
the  value,  not  the  quantity  of  the  respective  parts.'* 

We  think  that  the  circuit  court  erred. 

The  judgment  is  reversed,  and  the  case  is  remanded,  to  be 
proceeded  in  according  to  the  principles  herein  announced. 


EVICTION  OP  TENANT— KENT.— An  eviction  by  the  lessor  from 
a  part  of  the  leased  premises  suspends  tlie  entire  rent  until  the 
tenant  is  restored  to  the  full  possession  thereof:  See  the  extended 
note  to  Minneapolis  Co-operative  Co.  v.  Williamson,  38  Am.  St  fiep. 
491;  Smith  v.  McEnany^  170  Mass.  26.  Qi  Am.  St.  Eep.  272. 


HALEY  ▼.  TAYLOB* 
[77  Mississippi,  867.] 

TREJSPASS— <5UTTING  TIMBER— EVIDENCE.— EJvidence  of 
the  purchase  of  timber  from  the  person  occupying  the  land,  and 
his  declaration  of  his  right  to  sell  it,  is  admissible  to  show  the  good 
faith  of  the  purchaser,  in  an  actaon  against  him  by  the  owner  to 
recover  the  statutory  penalty  for  cutting  such  timber. 

TRESPASS— COTENANCY— DEFENSE  COMMON  TO  ALL. 
The  right  of  cotenants  to  sue  in  trespass  to  recover  the  statutory 
penalty  for  cutting  timber  on  their  land  is  joint,  and  whatever  con- 
(Btitut^  a  good  defense  as  to  one  of  them  Is  good  as  against  all. 

COTENANCY— TRESPASS-DAMAGES— JOINT  RIGHTS.— 
The  right  of  action  of  cotenants  for  a  trespass  on  their  land  is 
joint  and  whatever  affects  the  right  of  one  to  recover  in  like  man- 
ner affects  them  all.  The  quantum  of  damages  which  any  one  of 
them  maly  recover  is  the  quantum  to  which  each  of  the  others  is 
limited.  The  assessment  of  damages  must  be  Joint,  and  cannot  be 
severed  by  the  jury. 

B.  N.  Miller,  for  the  appellants. 
B.  P.  Willing,  Jr.,  for  the  appellee. 
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870  TEREAL,  J.  Eight  tenants  in  common,  among  tliera 
two  minors,  brought  an  action  for  the  statutory  penalty  of  fif- 
teen dollars  a  tree  for  cutting  and  removing  from  their  lands 
five  hundred  pine  trees.  The  defendant  pleaded  that  he  had  cut 
down  and  removed  from  the  lands  of  plaintiffs  three  hundred 
and  sixty-five  pine  trees,  but  that  he  had  done  so  upon  a  pur- 
chase of  them  from  George  Bennett,  the  sole  tenant  on  the 
place,  who  claimed  authority  to  make  the  sale,  and  the  defend- 
ant believed  him  to  have  such  authority. 

The  defendant  shbwed  that  George  Bennett  was  in  posses- 
sion of  the  locus  in  quo,  and  had  been  in  possession  thereof  for 
nine  or  ten  years  under  a  contract  of  rent  or  purchase,  and 
that  Bennett  claimed  to  be  authorized  by  the  Haleys  to  sell  said 
timber  to  be  sawed  into  lumber  partly  for  the  use  of  the  place, 
and  partly  to  have  the  advantage  of  a  market  while  the  defend- 
ant's sawmill  was  near  by;  and  that,  believing  such  authority, 
he  cut  and  sawed  into  lumber  three  hundred  and  sixty-five  trees. 

Albert  Haley,  one  of  the  adult  tenants  in  common,  and  who 
attended  to  the  management  of  the  place,  said  in  his  testimony 
before  the  jury  that  he  was  not  demanding  the  statutory  pen- 
alty, but  that  all  he  wanted  was  whatever  might  be  fair  and 
just.  It  was  shown  that  he  had  offered  to  take  three  hundred 
dollars  in  compromise  of  the  claim,  and  had  consented  that  his 
brother  should  compromise  it  at  two  hundred  dollars.  There 
was  evidence  also  tending  to  show  that  after  Taylor  had  cut  a 
email  part  of  the  timber  two  of  the  plaintiffs  became  acquainted 
with  the  fact,  and  made  ®''^  no  claim  to  the  statutory  penalty, 
but  indirectly  led  Taylor  to  believe  that  his  cutting  of  the  tim- 
ber was  satisfactory  to  them. 

The  plaintiffs  recovered  a  verdict  for  ninety-one  dollars  and 
twenty-five  cents,  and  had  judgment  therefor,  but  take  this  ap- 
peal because  the  statutory  penalty  was  not  given  to  them.  It 
is  strenuously  argued  that  the  claim  of  authority  of  George 
Bennett  to  sell  the  plaintiff's  timber,  of  itself,  even  if  believed 
by  Taylor,  was  incompetent  to  go  to  the  jury  on  the  question 
of  good  faith  or  for  any  purpose  whatever,  and  that  if  the  right 
to  the  penalty  sued  for  of  some  of  the  cotenants  was  affected 
by  any  conduct  of  theirs  in  inducing  Taylor  to  believe  that  the 
cutting  of  the  timber  was  satisfactory  to  them,  yet  the  other 
cotenanta  were  entitled  to  recover  their  portion  of  the  penalty 
by  a  peremptory  instruction  to  the  jury. 

Upon  the  question  of  the  good  faith  of  Taylor  in  cutting  tim- 
het  from  tbe  plaintiffs'  lands,  we  think  that  the  declaration  of 
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George  Bennett  of  his  authority  to  sell  the  timber,  and  the  evi- 
dence of  the  sale  of  the  same  by  Bennett  to  Taylor  was  com- 
petent evidence  to  go  to  the  jury,  and  whether  it  be  sufficient. 
to  protect  the  defendant  against  the  collection  of  the  penalty- 
is  alone  for  the  jury:  Clark  v.  Field,  42  Mich.  342. 

The  right  of  action  of  cotenants  for  trespass  is  a  joint  right, 
and  whatever  affects  the  right  of  one  to  recover  will  affect  in 
like  manner  the  right  of  each  and  all  the  others.  The  quantum 
of  damages  which  any  one  of  them  may  recover  is  the  quantumi 
to  which  each  of  the  others  will  be  limited.  The  assessment. 
of  the  damages  must  be  joint,  and  cannot  be  severed  by  the 
jury:  Merrill  v.  Berkshire,  11  Pick.  269,  274;  Freeman  on  Co- 
tenancy and  Partition,  sec.  352;  Bradley  v.  Boynton,  22  Me^ 
287,  39  Am.  Dec.  582.  ) 

It  would  be  incongruous  to  allow  in  the  same  action  with- 
a  single  count  one  of  the  cotenants  to  recover  fifteen  dollars 
per  tree  and  another  one  less  than  fifty  cents  per  tree. 

Albert  Haley,  in  his  evidence  before  the  jury,  led  them  to 
believe  that  he  only  wished  for  a  fair  and  just  sum  as  damages, 
^'^^  and  other  evidence  in  the  case  supported  the  jury  in  not 
affixing  the  statutory  penalty.  The  matter  has  been  settled  by 
the  jury,  and  the  verdict  being  reasonable,  and  supported  by  evi-^ 
dence,  the  judgment  is  affirmed. 


TRESPASS.— TENANTS  IN  COMMON  must  join  In  actions  for 
trespass  to  lands:  Gent  v.  Lynch,  23  Md.  58,  87  Am.  Dec.  558.  See, 
too,  Bradley  v.  Boyuton,  22  Me.  287,  39  Am.  Dec.  582;  Mobley  v. 
Brunei-.  59  Pa.   St.  481,  98  Am.  Dec.  3G0. 

PENALTIES  FOR  CUTTING  TIMBER  are  treated  In  the  note 
to  Michigan  Land  etc.  Co.  v.  Deer  Lake  Co.,  1  Am.  St.  Rep.  496-498. 


PEATT  T.  HARGREAVES. 
[77  Mississippi,  892.] 

WILLS— PROOF  OF— SECONDARY  EVIDENCE.— If  an 
original  will  cannot,  for  any  cause,  be  produced  in  court,  its  exe- 
cution and  contents  may  be  proved  by  secondary  evidence,  and  it 
may  be  admitted  to  probate  on  such  evidence. 

WILLS— PROOF  OF— SECONDARY  EVIDENCE.— If  a  per- 
Bon  while  domiciled  in  one  state  makes  what  is  termed  by  the  la.w 
Qf  that  state  a  valid  nuncupative  will  by  notarial  act,  and  by  such 
law  made  a  public  record  not  to  be  taken  out  of  the  state,  and 
such  person  subsequently  removes  to.  bocomes  a  citizen  of,  and 
dies  in  another  state,  the  will  may  be  admitted  to  probate  In  th» 
latter  state  upon  the  prodnction  and  presentation  of  a  duly  au- 
thenticated copy  thereof  from  the  records  of  such  other  state. 
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WILLS— REVOCATION— REMOVAL  OF  TESTATOR.— If  a 
valid  will  is  made  in  one  state,  the  removal  of  the  testator  to  an- 
other state,  and  his  becoming  domiciled  therein,  do  not  revoke  the 
WilL 

J.  J.  Ford  and  F.  Johnston,  for  the  appellant. 

T.  M.  Miller  and  T.  V.  Noland,  for  the  appellees. 

8®«  TEERAL,  J.  George  K.  Pratt  filed  his  petition  to  the 
August  term  1899,  of  the  chancery  court  of  Harrison  county, 
seeking  the  prohatc  of  the  last  will  and  testament  of  Mrs. 
Louisa  J.  Bidwell,  deceased.  From  .the  petition  demurred  to, 
it  appears  that  Mrs.  Bidwell  departed  this  life  on  the  sixteenth 
day  of  May,  1897,  at  her  place  of  fixed  residence  in  Harrison 
county,  this  state;  that  on  the  fourth  day  of  June,  1890,  Mrs. 
Bidwell,  being  of  sound  and  disposing  mind  and  over  the  age 
of  twenty-one  years,  executed  her  last  will  and  testament  in 
the  presence  of  four  subscribing  witnesses  thereto;  that  said 
will  was  executed  by  Mrs.  Bidwell  in  the  city  of  New  Orleans, 
where  she  was  then  domiciled;  that  said  will  was  made  in  the 
form,  as  termed  by  the  laws  of  Louisiana,  of  a  nuncupative  will 
by  notarial  act — ^that  is,  it  was  written  out  at  length  on  the 
records  of  the  notarial  acts  of  George  C  Proot,  a  notary  of  said 
city  of  New  Orleans,  and  was  subscribed  by  said  testatrix,  and  by 
said  Proot  and  three  other  credible  witnesses;  that  by  the  laws 
of  the  state  of  Louisiana  said  will  of  Mrs.  Bidwell,  from  its 
manner  of  ^^'^  execution,  became  a  public  record  of  said  state, 
irremovable  therefrom  for  any  purpose,  and  that,  being  unable 
to  obtain  said  original  will,  the  petitioner  files  with  his  petition 
a  copy  of  said  will  duly  authenticated  by  said  George  C.  Proot, 
for  the  probate  thereof;  and  that  Bella  P.  Hargreaves  and 
Agnes  E.  Carey,  of  the  state  of  Texas  and  as  the  heirs  of  Mrs. 
Bidwell,  have  filed  a  caveat  against  the  probate  of  said  will.  It 
further  appears  that  Mrs.  Bidwell  at  her  death  was  the  owner 
of  real  and  personal  property  in  said  Harrison  county,  and  that 
said  George  K.  Pratt  is  named  as  executor  of  said  will. 
"  The  petition  prayed  that  the  last  will  and  testament  of  Mrs. 
Bidwell  as  contained  in  the  notarial  acts  of  said  George  C. 
Proot,  of  which  an  authenticated  copy  is  filed  with  said  peti- 
tion, be  established  and  declared  the  last  will  and  testament  of 
Mrs.  Louisa  J.  Bidwell,  Bella  P.  Hargreaves  and  Agnes  E. 
Carey,  the  heirs  of  Mrs.  Bidwell,  demurred  to  said  petition. 
The  demurrer  was  sustained  and  the  petition  was  dismissed. 
The  petitioner,  George  K.  Pratt,  appeals. 
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Th^  decision  of  the  chancery  court  is  sustained,  as  it  is 
claimed  by  the  contestant,  upDn  the  consideration,  that  if  the 
will  of  Mrs.  Bidwell  of  June  1,  1890,  was  a  valid  will,  it  was 
revoked  by  the  removal  of  Mrs.  Bidwell  to  Mississippi  and  by 
her  becoming  domiciled  here;  or,  secondly,  if  still  valid,  it  can- 
not be  probated  in  the  chancery  court  of  Harrison  county  unless 
the  original  will  be  brought  into  the  court  and  be  there  filed 
as  a  permanent  record  thereof.  And  it  is  admitted  that  by  the 
laws  of  Louisiana  this  cannot  be  done. 

It  would  be  mere  conjecture  for  us  to  suppose  that  Mrs.  Bid- 
well  knew  that  her  notarial  will  before  Proot  could  not  be 
proven  in  Mississippi,  or  that  she  intended,  by  removing  to  Mis- 
sissippi, to  revoke  that  will.  Certainly,  Mrs.  Bidwell  might 
have  revoked  her  notarial  will  at  any  time  she  had  chosen  so 
to  do,  but  we  cannot  regard  the  making  of  her  domicile  in 
Mississippi  as  evidence  of  that  intention. 

^^^  Nor  can  we  suppose  that  the  inability  of  the  proponent  to 
produce  the  origical  will  in  the  chancery  court  of  Harrison 
county  can  affect  the  question  of  the  probate  of  it,  under  the 
circumstances  of  this  case. 

There  is  abundant  authority,  as  the  learned  counsel  for  con- 
testant admit,  that  if  an  original  will  cannot  be  produced  in 
court  because  it  is  lost  or  destroyed,  that  such  accident  would 
not  stand  in  the  way  of  the  court  in  proving  by  secondary  evi- 
dence its  execution  and  contents,  and  of  establishing  the  will 
so  lost  or  destroyed.  And  if  a  lost  or  destroyed  will  may  be 
established  by  secondary  evidence  of  its  execution  and  contents, 
we  see  no  good  reason  why  a  will  in  the  situation  of  the  one 
before  the  court  may  not  be  proven  and  established. 

A  commission  with  letters  rogatory  was  sent  to  a  notary  in 
the  city  of  New  Orleans,  and  the  commission  has  been  exe- 
cuted, and  there  appears  no  difficulty  in  making  due  proof 
of  the  execution  of  the  will,  of  which  an  authenticated  copy  is 
filed  with  the  application  for  the  probate  of  the  will.  But  the 
action  of  the  court  proceeds  not  upon  the  ground  that  no  suf- 
ficient proof  could  be  made  of  the  execution  of  the  will,  but 
upon  the  ground  that  the  rules  of  law  do  not  allow  of  any  proof 
in  the  case  unless  the  original  paper  be  brought  before  the  court. 
Unless  there  be  immovable  property  of  Mrs.  Bidwell  in  Louisiana 
affected  by  this  will,  it  is  a  singular  law  of  our  sister  state 
that  keeps  this  document  there  where  it  can  effect  no  good; 
but  it  would  be  more  singular  if  the  laws  of  Mississippi  should 
permit  the  laws  of  another  state  to  render  ineffectual  the  just 
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rights  of  the  citizens  of  Mississippi.  If  a  resident  of  Louisiana 
had  possession  of  the  will  and  refused  to  give  it  up,  we  douht 
not  that  proof  of  the  document  would  he  admitted  here  hy 
secondary  evidence  of  its  contents  whenever  such  proof  should 
be  necessary  to  protect  the  rights  of  our  citizens.  Like  proof 
should  be  admitted  when  the  laws  of  a  state  intervene  to  siiat 
off  the  production  of  the  best  evidence. 

899  -pjjg  domiciliation  of  Mrs.  Bidwell  in  Harrison  county  at 
her  death  makes  it  necessary  that  her  will  be  probated  in  said 
county  both  as  to  all  her  personal  property,  which  is  governed 
in  the  distribution  by  the  laws  of  the  state  of  the  last  domicile, 
and  also  as  to  all  her  real  estate  in  Mississippi,  and  unless,  so 
probated,  it  becomes  a  useless  document  as  to  all  her  personal 
estate  everywhere,  and  also  as  to  all  her  real  estate  in  Mis- 
sissippi. It  is  a  maxim  that  every  right  has  its  remedy;  but 
a  right  out  of  possession  is  worthless  unless  evidence  may  be 
had  to  establish  it.  Here  we  have  a  right,  and  the  evidence 
to  support  it,  but  the  question  is  whether  the  law  furnishes  a 
method  of  applying  the  evidence  in  support  of  the  right. 

In  Matter  of  Roberts,  8  Paige,  519,  an  authenticated  copy 
of  the  will  of  Catherine  Eoberts  was  established  in  the  state  of 
New  York  as  her  -will,  the  original  being  in  the  island  of  Cuba, 
and  required  to  be  kept  there  by  Spanish  laws. 

In  Mauri  v.  Hefferman,  13  Johns.  58,  it  was  held  that  a 
notarial  copy  of  a  contract  was  admissible  in  evidence,  the 
original  being  in  the  possession  of  a  notary  out  of  the  juris- 
diction of  the  court. 

In  Alvion  v.  Furnival,  1  Cromp.,  M.  &  R.  272,  it  is  held  that 
an  agreement  of  reference,  made  in  France,  was  sufficiently 
proved  by  an  examined  copy  of  the  evidence  of  the  attesting 
witness,  it  appearing  that  the  original  was  deposited  with  a 
notary  at  Paris  for  safe  custody,  and  that  it  is  the  established 
usage  in  France  not  to  allow  the  removal  of  a  document  so  de- 
posited. 

In  Lunday  v.  Thomas,  26  Ga.  537,  it  is  said:  ''When  a  paper 
is  beyond  the  jurisdiction  of  the  court,  verbal  evidence  of  its 
contents  is  admissible." 

In  Binney  v.  Eussell,  109  Ma^.  65,  a  copy  of  a  document 
which  the  witness  refused  to  annex  to  his  deposition  was  ad- 
mitted in  evidence.  Same  principle  is  held  in  Burton  v.  Driggs, 
20  Wall.  »<^  133;  Bumham  v.  Wood,  8  N.  H.  334;  Beattie  v. 
Hilliard,  55  N.  H.  428;  Moody  t.  Commonwealth,  4  Met.  1. 
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We  think  that  the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  petition  filed  in  this  case  is  erroneous. 

The  said  decree  or  order  is  reversed,  the  demurrer  is  over- 
ruled and  the  case  is  remanded  to  the  chancery  court  of  Harri- 
son county  for  further  proceedings. 


WILLS.— RESORT  TO  SECONDARY  BVIDBNOB  may  be  had 
where  direct  proof  of  the  execution  of  a  will  cannot  be  adduced 
owin?  to  the  nature  of  the  case:  Tynan  v.  Paschal,  27  Tex.  286,  84 
Am.  Dec.  619. 

ON  NUNCUPATIVE  WILLS,  see  the  monographic  note  to  Wiley*! 
Estate,  67  Am.  St.  Rep.  572-579. 

ON  THE  REVOCATION  OF  WILLS,  see  th«  mmographic  note 
to  Graham  t.  Burch,  28  Am.  St  £ep.  844-362. 
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ARNOLD  V.  HENRY. 
[165  Missouri,  48.] 

OFFICE— INJUNCTION  TO  TRY  TITLE  TO.— A  COUrt  of 
•qulty  is  Tvltliout  jurisdiction  to  liear  and  determine  the  right  or 
title  of  a  person  to  a  public  office  in  a  suit  by  injunction,  when  the 
only  property  rights  to  be  affected  by  such  injunction  are  such  as 
flow  from  the  lawful  Incumbency  of  such  office.  A  writ  of  prohi- 
bition may  Issue  to  prevent  the  equity  court  from  proceeding  in 
the  matter. 

OFFICE— INJUNCTION  TO  TRY  TITLE  TO.— A  court  of 
equity  has  no  jurisdiction  to  try  the  title  to  a  public  office,  whether 
the  incumbent  is  an  officer  de  jure  or  an  officer  de  facto.  Courts 
of  law  furnish  ample  remedies  for  such  purposeu 

B.  C.  Crow,  attorney  general,  S.  B.  Jeffries,  assistant  attor- 
ney general,  J.  A.  Reed,  R.  W.  Quarles,  J.  S.  Ruat,  H.  0.  Ward, 
and  E.  Robinson,  for  the  relators. 

Warren,  Dean,  &  McLeod  and  Gage^  Ladd  ft  Small,  for  the 
respondents. 

^  GANTT,  C.  J.  This  is  an  original  proceeding  in  this 
court  to  prevent  the  circuit  court  of  Jackson  county  from  tak- 
ing further  cognizance  of  a  suit  by  defendant  Harris  in  said 
court  to  enjoin  E.  Clay  Arnold,  J.  H.  Lipscomb,  and  C.  E. 
Washburn  from  interfering  with  said  Harris*  access  to  and 
®^  use  of  the  office  of  the  board  of  election  commissioners  of 
Kansas  City,  its  vaults,  safe,  books,  records,  papers,  ballot 
boxes,  tally  sheets,  forms  and  other  property  pertaining  to 
the  said  office  of  election  commissioner  and  from  interfering 
■^dth  or  molesting  said  Harris  in  the  discharge  of  the  duties  of 
election  commissioner  of  said  city,  until  a  judicial  determina- 
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tion  of  the  rights  of  Charles  E.  "Washburn  to  the  said  office 
can  be  heard.  Said  suit  for  injunction  was  commenced  about 
the  twenty-fourth  day  of  August,  1899. 

On  application  to  Judge  Henry,  a  temporary  restraining 
order  was  granted  enjoining  said  Arnold,  Washburn  and 
Lipscomb  from  interfering  with  or  preventing  said  Harris  from 
having  access  to  the  office,  records,  papers,  etc.,  of  the  board 
of  election  commissioners,  and  the  same  was  made  returnable 
August  25,  1899,  at  which  time  the  hearing  was  continued  until 
August  28,  1899,  on  which  last-mentioned  day  said  defendants 
filed  their  motion  in  writing  to  dissolve  said  temporary  injunc- 
tion because  said  circuit  court  had  no  jurisdiction  thereof.  In 
the  meantime  said  defendants  therein  made  application  to  one 
of  the  judges  of  this  court  in  vacation  for  a  provisional  writ  of 
prohibition,  which  was  granted,  and  afterward,  upon  issue* 
framed,  was  heard  at  this  term  of  this  court. 

The  facts  out  of  which  this  controversy  arises  are  briefly 

these:  On  or  about  the  day  of  September,  1895,  Josepb 

Harris  was  appointed  and  duly  qualified  as  a  commissioner  of 
elections  for  Kansas  City,  for  a  term  of  four  years  and  until  his 
successor  should  be  duly  appointed  and  qualified.  Said  ap- 
pointment was  made  under  an  act  of  the  general  assembly  of 
this  state,  approved  May  31,  1895,  and  as  such  amended  March 
31,  1897,  March  23,  1897,  and  March  26,  1897. 

Said  Harris,  together  with  H.  Clay  Arnold  and  J.  H.  Lips- 
comb, constituted  the  board  of  election  commissioners  of  said 
city,  and  as  such  board  they  had  the  custody  of  the  ^^  registry- 
books,  poll-books,  tally  sheets,  ballots  and  ballot  boxes,  etc., 
and  the  keys  to  the  office  of  said  board  of  election  commis- 
aioners.  On  the  nineteenth  day  of  June,  1899,  the  general 
assembly  further  amended  the  act  creating  said  board  whereby 
section  91  of  the  act  of  May  31,  1895,  as  amended  in  1897,  was 
repealed  and  in  lieu  thereof  a  new  section  enacted. 

Under  this  last  amendment  the  governor,  on  August  21, 1899, 
appointed  said  Arnold,  Lipscomb,  and  Washburn  election  com- 
missioners; and  they  each  took  the  oath  and  qualified  as  re- 
quired by  law,  and  afterward  took  possession  of  the  office  and 
of  its  official  property  and  appurtenances. 

Mr.  Harris,  claiming  that  the  appointment  of  Washburn  was 
illegal  and  in  defiance  of  the  law  creating  said  board,  brought 
his  suit  to  enjoin  the  board  from  interfering  with  his  occu- 
pancy of  said  office  until  Washburn's  title  could  be  determined. 

1.  The  contention  of  plaintiffs  is,  that  the  bill  for  injunc- 
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tion,  while  nominally  to  preserve  property  rights,  is  after  all, 
in  substance,  an  effort  to  try  Washburn's  title  to  the  office  of 
coniinissioner  in  an  injunction  proceeding,  and  that  the  circuit 
court,  as  a  court  of  chancery,  has  no  such  power.  It  must  be 
noted  in  the  beginning  of  this  discussion  that  the  respondents 
concede  that  the  law  of  1899  is  constitutional. 

Their  contention  is  that  the  governor  had  no  right  to  ap- 
point a  Eepublican  as  member  of  the  board  of  election  commis- 
sioners outside  of  the  three  names  submitted  to  him  by  the 
city  central  committee  of  the  Eepublican  party  of  Kansas  City, 
as  prescribed  by  the  act  of  1899.  A  most  elaborate  brief  as  to 
the  power  of  the  governor  to  make  the  appointment  has  been 
filed  in  addition  to  the  very  able  oral  argument  submitted  by 
counsel  for  respondents,  but  in  thi&  case  the  question  for  de- 
cision is.  Did  the  circuit  court  have  jurisdiction  to  hear  and 
determine  the  right  of  respondent  Harris  to  the  office  of  elec- 
tion commissioner  in  a  suit  by  *^  injunction  ?  Because  notwith- 
standing the  ingenuity  of  counsel,  it  is  entirely  plain  that  the 
only  property  rights  to  be  affected  by  said  injunction  were  such 
and  such  only  as  flow  from  the  lawful  incumbency  of  said  office. 
They  are  mere  incidents  of  the  office,  and  whoever  is  the  lawful 
incumbent  thereof  is  entitled  to  their  possession:  State  v.  Wi th- 
row, 154  Mo.  397. 

Stripped,  then,  of  the  allegation  as  to  the  property  of  the 
board  to  which  he  was  denied  access,  the  remainder  of  the  peti- 
tion for  injunction  was  an  assertion  of  Harris'  right  to  the 
office  and  denying* the  validity  and  legality  of  the  appointment 
of  "Washburn. 

As  said  by  Judge  Valliant  in  State  v.  Aloe,  152  Mo.  478: 
"The  real  and  only  purpose  of  the  suit  in  the  circuit  court  was 
to  bar  the  entrance  to  the  office  of  board  of  election  commis- 
sioners by  injunction,  and  to  obtain  a  decree  of  chancery  court 
declaring  relator's  title  to  the  office  invalid.  This  is  a  subject 
over  which  a  chancery  court  has  no  jurisdiction.  The  courts 
of  law  are  open  to  a]l  persons  who  have  rights  of  that  nature 
which  have  been  violated,  and  ample  means  are  afforded  in 
those  courts  for  the  vindication  of  such  rights  and  the  redress 
of  their  wrongs." 

In  this  case  the  plaintiffs  here,  defendants  in  the  injunc- 
tion, were  in  the  actual  possession  of  tlie  office  and  the  prop- 
erty belonging  thereto.  The  furniture  and  property  belonging 
to  and  incident  to  the  office  of  election  commissioners  was 
public  property  which  the  members  of  tlie  board  could  only 
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have  a  political  right  to  use  by  virtue  of  their  office,  and  it 
is  the  settled  law  of  this  state  and  generally  elsewhere  that 
courts  of  equity  have  no  jurisdiction  in  matters  of  an  exec- 
utive or  political  nature.  To  assume  jurisdiction  to  control 
the  exercise  of  executive  or  political  powers  would  be  to  invade 
the  domain  of  other  departments  of  the  government,  and  to 
trench  upon  the  jurisdiction  of  the  **  courts  of  common  law: 
Taylor  v.  Kercheval,  82  Fed.  Eep.  497;  In  re  Sawyer,  124  U. 
S.  200;  Muhler  v.  Hedekin,  119  Ind.  481;  2  Beach  on  Injunc- 
tions, sec.  1373;  State  v.  Aloe,  152  Mo.  478;  State  v.  Withrow, 
154  Mo.  397. 

Counsel  have  cited  to  our  attention  several  cases  from  other 
jurisdictions  maintaining  the  right  to  an  injunction  by  an 
officer  in  the  possession  of  an  office  to  restrain  an  attempt  to 
dispossess  him,  but  in  those  states  the  courts  determined  tho 
title  to  the  office  in  the  injunction  proceedings.  This  is  con- 
trary to  the  oft-expressed  views  of  this  court. 

In  our  opinion,  the  allegations  of  the  appointment  of  "Wash- 
burn, and  his  recognition  as  commissioner  of  election  by  the 
two  members  whose  title  is  not  disputed,  establish  that  he  is  at 
least  a  de  facto  officer  and  member  of  the  board,  and  the  gen- 
eral structure  of  the  bill  otherwise  was  to  have  his  appointment 
declared  illegal  and  void,  and  such  is  the  great  burden  of  the 
argument  by  the  counsel  for  Harris  in  this  proceeding. 

In  a  word,  it  is  an  attempt  by  a  proceeding  in  equity  to  try 
the  title  to  a  political  office,  and  we  hold  that  equity  has  no 
such  jurisdiction;  that  the  courts  of  law  furnish  ample  reme- 
dies for  such  a  purpose,  and  we  must  decline  in  this  proceeding 
to  determine  the  validity  of  Washburn's  title  to  the  position. 

A  writ  of  prohibition  is  accordingly  awarded. 

Burgess,  Brace,  Eobinson,  Marshall,  and  Valliant,  JJ.,  con- 
cur. 

Judge  Sherwood,  not  having  been  present  at  the  argument, 
takes  no  part  in  the  decision. 


OFFICE.— AN  INJUNCTION  does  not  He  to  try  the  title  to  an 
office:  See  the  monographic  note  to  Fletcher  v.  Tuttle,  42  Am.  St 
Rep.  236,  237. 

EQUITY.— THE  TITLE  TO  AN  OFFICE  cannot  be  tried  In 
equity:  State  T.  Van  Seek,  87  Iowa,  569,  43  Am.  St.  Bep.  3»7. 
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UNION  NATIONAL  BANK  v.  STATE  NATIONAL  ^ANK. 
[155  Missouri,  95.] 

CORPORATIONS— FOREIGN  —  CONFLICT  OP  LAWS.— 
Judgments  of  a  cpiirt  of  one  state  cannot  determine  the  validity 
of  a  mortg-age  on  land  in  another  state,  nor  transfer  the  title  to 
land  in  that  state,  and  it  can  make  no  difference  that  one  of  the 
parties  to  such  judgment  is  a  corporation  formed  in  the  former  state, 
and  doing  business  in  the  latter  state. 

CORPORATIONS,  FOREIGN— CONFLICT  OP  LAWS— CA- 
PACITY TO  HOLD  LAND.— The  capacity  of  a  foreign  corporation 
to  acquire  and  hold  land,  as  well  as  the  validity  of  its  mortgage 
thereon,  must  be  determined  by  the  courts  of  the  state  where  the 
land  is  situated,  and  cannot  be  determined  by  the  courts  of  the  state 
whei'e  such  corporation  is  organized. 

CORPORATIONS,  FOREIGN— EXECUTION  OP  MORT- 
GAGE—CORPORATE ACT— CONFLICT  OP  LAWS.— If  the  major- 
ity of  the  directors  of  ai  corporation  hold  a  meeting  la  a  state  other 
than  that  in  which  the  corporation  is  organized,  and  execute  a 
mortgage  on  land  in  that  state  to  a  bona  fide  creditor  therein,  such 
act  is  a  corporate  act  and  void,  when  the  charter  of  the  corpora- 
tion provides  that  the  action  of  any  meeting  of  its  directors  held 
beyond  the  limits  of  the  state  shall  be  void  unless  such  meeting 
is  authorized  or  its  acts  ratified  by  two-thirds  of  the  directors  at 
a  regular  meeting,  the  action  in  executing  such  mortgage  is  neither 
thus  authorized  nor  ratified. 

CORPORATIONS.  FOREIGN  —  EXECUTION  OP  VOID 
MORTGAGE — CONFLICT  OF  LAWS— If  a  mortgage  executed  by 
a  corporation  in  a  state  other  than  that  in  which  it  is  organized 
Is  void  because  not  executed  in  accordance  with  its  charter,  it  is 
not  legalized  in  the  state  wherein  the  land  is  situated  by  the  fact 
that  tlie  corporation  was  organized  to  do  business  in  that  state, 
that  it  conveyed  all  of  its  property  therein  to  secure  a  bona;  fide 
ci-editor  therein,  and  that  the  mortgage  was  thus  made  to  enable 
the  corporation  to  pay  its  debts  and  carry  on  its  business  in  that 

CORPORATIONS— FOREIGN— CONFLICT  OP  LAWS.— Al- 
though a  state  may  impose  such  terms  and  restrictions  as  it  may 
eee  fit  upon  foreign  corporations  doing  business  therein  or  exclude 
them  entirely,  yet  such  corporations  cannot  transact  corporate  busi- 
ness in  such  state  in  any  other  manner  than  that  prescribed  by  its 
charter.  Hence,  a  mortgage  executed  by  such  corpoa-ation  in  such 
statie  in  violation  of  the  charter  under  which  it  was  organized  ia 
void. 

CORPORATIONS,  PO  REIGN— ATTACHMENT  —  COLLAT- 
ERAL ATTACK— FRAUD.— The  defense  that  a  foreign  corporation 
defendant  in  an  attachment  suit  has  its  chief  place  of  business 
withdn  the  state,  and  that  ordinai-y  legal  process  could  have  been 
served  upon  it  therein,  must,  in  the  absence  of  fraud,  be  pleaded  to 
the  attachment,  and  cannot  be  raised  in  a  collateral  proceeding  un- 
less fraud  is  pleaded  and  proved. 

V.  Pike  and  Brown  &  Dolman,  for  the  appellant!, 

8taaber,  Crandall  &  Strop,  for  the  respondent. 
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®®  BURGESS,  J.  This  is  an  action  by  plaintiff,  a  national 
bank  doing  business  in  the  city  of  Chicago,  Illinois,  against. 
the  defendant  bank,  doing  business  in  the  state  of  Missouri,, 
and  its  codefendants,  to  have  adjudged  a  certain  deed  of  trust 
given  by  the  John  Moran  Packing  Company  to  the  use  of  the^ 
defendant,  the  State  National  Bank,  fraudulent  ^  and  void,, 
and  to  set  the  same  aside,  and  to  release  the  property  therein 
described,  upon  which  plaintiff  has  a  judgment  lien,  in  order 
that  plaintiff  may  sell  said  property  free  from  the  encumbrance 
of  said  deed  of  trust,  and  that  it  may  bring  its  full  value  at  such, 
sale. 

The  plaintiff,  a  creditor  of  the  John  Moran  Packing  Com- 
pany, an  Illinois  corporation,  doing  business  in  this  state,  be- 
gan suit  by  attachment  against  it  in  the  circuit  court  of  Bu- 
chanan county  on  the  twenty-second  day  of  February,  1895., 
Under  the  writ  of  attachment  issued  all  of  the  property  of  the 
packing  company,  including  that  involved  in  this  litigation,  was 
levied  upon.  The  attachment  was  sustained  and  judgment 
rendered  in  favor  of  plaintiff  against  said  company  for  the  sum 
of  twenty-seven  thousand  and  thirty-four  dollars  and  ninety- 
one  cents. 

This  suit  was  then  instituted  by  plaintiff  against  the  defend- 
ants to  set  aside  a  deed  of  trust  executed  on  the  same  property 
by  the  John  Moran  Packing  Company  to  the  defendant  Don- 
ovan on  the  eighteenth  day  of  February,  1895,  for  the  use  of  th» 
defendant,  the  State  National  Bank,  to  secure  two  notes  for 
twenty-five  thousand  dollars  each,  executed  by  the  packing  com- 
pany, by  its  president,  John  Moran,  to  the  State  National  Bank, 
on  November  8,  1894,  and  due  respectively  in  three  and  four 
months.  This  deed  of  trust  was  authorized  at  a  meeting  held 
in  the  city  of  St.  Joseph,  at  which  only  three  of  the  board  of 
directors  were  present,  while  the  board  was  composed  of  five 
directors.  The  petition  alleges  that  said  deed  of  trust  was 
fraudulently  procured;  that  the  meeting  of  the  directors  was  il- 
legal and  void;  and  the  execution  of  the  deed  of  trust  to  the 
use  of  the  defendant  bank,  by  which  it  destroyed  the  corporate 
existence  of  the  John  Moran  Packing  Company  as  a  going  con- 
cern, was  in  violation  of  its  charter,  being  the  general  law  of 
the  state  of  Illinois. 

The  answer  of  the  State  National  Bank  admits  the  incor- 
poration of  the  plaintiff,  and  of  the  defendant  State  National  **• 
Bank,  as  alleged  in  the  petition,  and  denies  all  other  allegations 
in  the  petition  except  as  in  the  answer  afterward  stated.     It 
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then  alleges  that  on  the  eighteenth  day  of  February,  1895,  the 
John  Moran  Packing  Company  was  justly  indebted  to  the  de- 
fendant bank  in  the  sum  of  fifty  thousand  dollars  for  money 
borrowed,  evidenced  by  two  promissory  notes  for  twenty-five 
thousand  dollars  each,  and  that  on  the  day  last  named  the  John 
Moran  Packing  Company,  by  order  of  its  board  of  directors, 
duly  and  lawfully  made,  and,  for  the  purpose  of  securing  the 
payment  of  said  notes,  executed  and  delivered  to  defendant 
Donovan  as  trustee  the  deed  of  trust  in  question.  That  on  the 
day  of  February,  1895,  the  defendant  Andriano,  as  act- 
ing trustee  in  said  deed  of  trust,  sold  the  real  estate  therein 
described,  and  the  defendant  bank  became  the  purchaser  there- 
of. The  answer  then  alleges  that  the  John  Moran .  Packing 
Company  was  at  all  the  times  mentioned  in  the  petition  and  the 
answer,  and  at  the  time  of  and  long  before  the  creation  of  the 
indebtedness  mentioned  in  said  pleading,  a  corporation  created 
and  existing  under  the  laws  of  Illinois,  and  doing  business  in 
that  state,  and  also  carrying  on  a  separate  and  independent  busi- 
ness in  the  state  of  Missouri,  and  located  at  Buchanan  county 
in  said  state,  but  has  never  been  a  resident  of  this  state.  That 
the  indebtedness  aforesaid  of  said  John  Moran  Packing  Com- 
pany to  defendant  bank  was  incurred  and  created  in  the  state 
of  Missouri,  and  was  due  and  payable  in  said  state  to  said  bank, 
a  citizen  thereof.  It  then  avers  that  any  lien  that  plain tiif  may 
have  on  said  property  was  fraudulently  procured  by  collusion 
with  said  John  Moran  and  said  packing  company,  and  that  there 
were  no  grounds  of  attachment  against  either  of  them  at  the 
time  plaintiff  sued  out  its  writ. 

Plaintiff  in  its  reply  to  the  answer  of  defendant  bank  al- 
leged that  the  defendant  bank  had  filed  a  bill  in  the  courts 
of  the  state  of  Illinois  against  the  plaintiff  and  others,  to  fore- 
close a  mortgp.ge  Qn  certain  real  estate  lying  in  that  ^***  state, 
which  mortgage  was  authorized  and  given  to  secure  the  same 
debt  described  in  plaintiff's  petition  in  this  case,  and  based  on 
the  same  facts,  and  involving  the  same  question  of  the  legality 
of  the  meeting  held  in  St.  Joseph,  Missouri,  February,  1895, 
and  alleging  that  the  adjudication  of  these  questions  by  said 
court  was  an  estoppel  as  to  all  questions  actually  involved  and 
passed  on  in  that  case  between  the  parties  thereto. 

The  incorporation  of  the  John  Moran  Packing  Company  was 
under  the  law  of  the  state  of  Illinois  and  the  certificate  of  in- 
corporation recited  that  the  location  of  the  principal  office  was 
at  that  time  in  the  city  of  Chicago,  although  all  the  business. 
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which  was  that  of  bu3'ing  and  selling,  killing  and  packing,  was 
done  at  St.  Joseph,  Missouri.  John  Moran  owned  all  the  stock, 
although  some  of  it  was  in  the  name  of  others.  Of  the  five 
directors,  Moran,  Fogarty,  and  Linaker  lived  in  St.  Joseph; 
Nash  lived  in  Chicago;  Moran  was  president  and  manager. 

On  the  eighteenth  day  of  February,  1895,  the  John  Moran 
Packing  Company  executed  the  conveyance  which  is  here 
sought  to  be  set  aside,  as  alleged  in  the  petition.  Before  its 
execution,  however,  and  on  the  same  day,  a  meeting  of  the 
board  of  directors  of  the  packing  company  was  held  at  St.  Jo- 
seph, Missouri,  at  which  its  execution  was  ordered.  The  meet- 
ing was  properly  called  by  Moran,  as  president  of  the  company, 
and  all  the  directors  duly  notified.  Of  the  five  directors,  Moran, 
Taylor,  and  Fogarty  were  present,  and  all  voted  for  the  reso- 
lution directing  the  execution  of  the  deed  of  trust.  Nash  and 
Linaker  were  not  present. 

The  validity  of  these  deeds  was  afterward  questioned,  and 
a  meeting  of  the  board  of  directors  was  held  in  Chicago,  on 
March  25,  1895,  at  which  all  were  present  except  Linaker,  at 
which  the  former  action  of  the  board  was  ratified  and  new  deeds 
ordered  upon  the  same  trusts  without  prejudice  to  any  rights 
accrued  under  the  former  ones.  ^^^  Nash  voted  against  this 
resolution  and  all  the  other  directors  for  it.  Under  this  reso- 
lution deeds  were  executed  on  the  same  day  in  all  respects  like 
those  of  February  18th,  except  the  dates. 

The  defendant  bank  pleaded  in  abatement  to  the  attachment, 
but  by  agreement  of  the  parties  the  plea  was  subsequently  with- 
drawn, the  attachment  sustained,  and  judgment  rendered  in 
favor  of  plaintiff  for  the  amount  sued  for. 

Thereafter,  the  defendant,  the  State  National  Bank,  brought 
suit  in  Illinois,  to  foreclose  a  mortgage  bearing  date  February 
16,  1895,  executed  by  John  Moran,  and  Kate  Moran,  his  wife, 
on  certain  real  estate  in  Chicago.  In  addition  to  Moran  and 
wife,  the  defendants  in  the  suit  were  the  St.  Joseph  Stock 
Yards  and  Terminal  Company,  a  subsequent  mortgagee,  and' 
the  Union  National  Bank  of  Chicago,  a  subsequent  attaching 
creditor.  In  this  suit  it  was  held  that  the  mortgage  was  not 
fraudulent,  and  was  a  first  lien  upon  the  property. 

The  Buchanan  circuit  court,  on  the  tenth  day  of  December, 
1896,  made  its  final  decree  in  this  case,  setting  aside  the  de- 
fendant's mortgage  of  February  18,  1895,  so  far  as  it  affected 
the  attachment  lien  of  plaintiff,  the  court  holding  in  a  written 
opinion  that  the  mortgage  in  question,  dated  February   18, 


5j4  Union  Nat.  Bank  v.  State  Nat.  Bank.    [Missouri, 

1895,  was  void  because  the  meeting  of  the  directors  which  au- 
thorized it  was  held  in  this  state,  and  that  the  adjudication  to 
that  effect  with  reference  to  the  Illinois  mortgage  constituted 
an  estoppel  upon  the  defendants  in  this  case.  After  unsuc- 
cessful motion  for  a  new  trial  defendant  bank  appeals. 

No  question  of  fraud  is  raised  on  this  appeal,  so  that  the 
questions  to  be  passed  upon  are  of  law,  rather  than  of  fact,  and 
the  first  -of  these  is  the  effect  of  the  judgment  of  the  Illinois 
court  with  respect  to  the  lands  in  that  state,  upon  the  land  in 
this  state.  That  suit  was  brought  by  the  State  National  Bank 
to  foreclose  the  mortgage  executed  by  *^  John  Moran  and 
wife  to  certain"  real  estate  in  Chicago.  To  this  action  Moran 
and  wife,  the  St.  Joseph  Stock  Yards  and  Terminal  Company, 
and  the  Union  National  Bank  of  Chicago,  a  subsequent  attach- 
ing creditor,  were  made  parties.  It  was  decreed  the  foreclos- 
ure of  the  mortgage  was  a  first  lien  upon  the  property  described 
in  the  mortgage.  But  the  St.  Joseph  or  Missouri  property 
which  is  in  question  here  was  not  involved  in  that  litigation, 
and  it  is  difficult  to  see  how  the  defendant  bank  is  estopped  by 
the  result  of  that  suit,  with  respect  to  any  question  of  law  in- 
volved in  regard  to  the  land  in  this  state,  over  which  it  did  not 
have  and  could  not  acquire  jurisdiction. 

"If  the  matter  in  controversy  is  .land,  or  other  immovable 
property,  the  judgment  pronounced  in  the  forum  rei  sitae  is 
held  to  be  of  universal  obligation,  as  to  all  the  matters  of  right 

and  title  which  it  professes  to  decide  in  relation  thereto 

On  the  other  hand,  a  judgment  in  any  foreign  country,  touching 
Buch  immovables,  will  be  held  of  no  obligation":  Story  on  Con- 
flict of  Laws,  Redfield's  ed.,  sec.  591. 

"It  has  .been  declared  to  be  the  well-settled  rule  in  America, 
that  any  title  or  interest  in  land  or  in  other  immovables  can 
only  be  acquired  or  lost  agreeably  to  the  law  of  the  place  where 
the  same  is  situated":  3  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  565, 
note  4,  and  cases  cited. 

It  may  be  conceded  that  a  court  of  equity  has  power  to  decree 
the  performance  of  a  contract  relating  to  land  beyond  its  juris- 
diction, where  it  has  jurisdiction  over  the  parties,  but  no  such 
decree  can  affect  the  land,  and  can  only  be  enforced  by  compel- 
ling the  party  who  has  contracted  to  do  so  to  execute  a  con- 
veyance in  accordance  with  the  terms  of  the  contract.  In  such 
circumstance  it  is  the  conveyance,  and  not  the  decree  of  the 
court,  that  affects  the  land:  Davis  v.  Headley,  22  N.  J.  Eq.  115. 

So  it  has  been  held  that  a  decree  of  a  court  in  one  state 
^o-*  cannot  determine  the  validity  of  a  mortgage  on  property  in 
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another  state,  or  transfer  the  title  to  land  in  such  state:  Pitta- 
burgh  etc.  E.  Co:'8  Appeal  (Pa.,  May  31, 1886),  4  Ail.  Eep.  385. 
This  is  npon  the  ground  that  a  state  court  has  no  extrater- 
ritorial jurisdiction,  and  without  authority  to  transfer  title  to 
land  heyond  its  limits. 

In  Oshurn  v.  McCartney,  121  111.  408,  lands  in  Pennsylvania 
and  Illinois  were  devised,  and  the  courts  of  the  former  state  had 
construed  the  will  in  a  suit  for  the  partition  of  the  lands  in 
that  state,  and  it  was  held  that  the  judgment  in  that  suit  did 
not  operate  as  an  estoppel  in  a  suit  in  the  Illinois  courts  for 
the  portion  of  lands  lying  in  that  state,  as  the  courts  of  the 
latter  state  were  not  bound  by  the  construction  of  the  will 
placed  upon  it  by  the  courts  of  Pennsylvania,  although  the  tes- 
tator was  a  resident  of  that  state. 

It  is  for  the  courts  of  this  state  to  determine  the  capacity 
of  the  John  Moran  Packing  Company  under  the  laws  of  this 
state  to  acquire  and  hold  real  estate,  as  well  also  as  under  its 
charter:  Jones  on  Real  Property,  sec.  189;  Boyce  v.  St.  Louis, 
29  Barb.  650. 

This  brings  us  to  the  consideration  of  the  validity  of  the 
mortgage  of  the  John  Moran  Packing  Company  to  the  defend- 
ant bank  made  February  18,  1895,  conveying  the  property  in 
this  state,  which  plaintiff  claims  is  void  because  the  meeting  of 
the  directors  which  authorized  it  was  held  in  this  state,  instead 
of  Illinois. 

By  section  20  of  chapter  32  of  the  Statutes  of  Illinois  of  1896, 
in  regard  to  corporations,  it  is  provided  that  the  action  of  any 
meeting  of  the  directors  of  a  private  corporation,  its  trustees  or 
other  officers  corresponding  to  trustees,  held  beyond  the  limits 
of  the  state,  shall  be  void,  unless  such  meeting  was  authorized 
or  its  acts  ratified  by  a  vote  of  two-thirds  of  the  directors,  trus- 
tees, or  officers  corresponding  to  trustees  at  a  regular  meeting. 

It  is  plain  that  the  meeting  of  the  board  of  directors  ■^®*  held 
in  this  state,  which  directed  the  ex:ecution  of  the  conveyance  of 
the  packing  company's  landed  property  in  this  state  for  the 
benefit  of  defendant  bank,  was  in  direct  violation  of  the  charter 
of  the  company. 

The  general  rule  is  that  a  board  of  directors  of  a  corporation 
may  hold  their  meetings  and  transact  business  outside  the 
limits  of  the  state  where  it  is  incorporated,  unless  it  is  other- 
wise prescribed  by  its  charter  or  by-laws:  1  Mora  we  tz  on  Pri- 
vate Corporations,  2d  ed.,  sec.  533.  But  where  it  is  provided  by; 
its  charter,  as  in  the  case  at  bar,  that  the  action  of  any  meeting 
of  the  directors  held  beyond  the  limits  of  the  state  in  which  the 
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company  is  incorporated  shall  be  void,  unless  such  meeting  be 
authorized  or  its  acts  ratified  by  a  vote  of  two-thirds  of  the  di- 
rectors at  a  regular  meeting,  in  the  absence  of  such  authoriza- 
tion or  ratification,  all  of  its  acts  of  a  corporate  character  are 
without  authority  and  void.  And  such  a  ratification,  in  order 
to  be  effective  as  to  other  creditors,  must  occur  before  their 
rights  have  intervened.  While  the  directors  of  the  corporation 
wc;  3  but  its  agents,  Moran  had  no  authority  to  convey  its  prop- 
erty without  first  being  authorized  to  do  so  by  action  of  the 
board  of  directors,  and  therefore  the  act  of  the  board  in  direct- 
ing the  conveyance  of  the  property  to  the  use  of  defendant  bank 
was  strictly  a  corporate  act,  and  entirely  unlike  other  acts  not 
of  a  corporate  but  of  a  business  character,  which  may  be  con- 
ducted in  any  state,  when  authorized  by  the  corporation  and  not 
prohibited  by  the  laws  of  the  state  where  transacted.  While 
upon  this  and  similar  questions  the  authorities  are  in  great  con- 
flict and  irreconcilable,  the  decided  weight  seems  to  be  to  the 
effect  that  acts  of  a  corporation  of  the  character  in  question  are 
corporate  and  not  acts  of  agents.  Assuming  that  we  are  cor- 
rect in  the  position  taken,  it  must  follow  that  the  meeting  of 
the  board  in  this  state  was  within  the  prohibition  of  the  char- 
ter of  the  packing  ^*^^  company:  Talmadge  v.  North  American 
Coal  etc.  Co.,  3  Head,  338. 

While  it  is  not  expressly  so  decided  in  either  McCall  v.  Byram 
Mfg.  Co.,  6  Conn.  428,  or  Bassett  v.  Monte  Christo  etc.  Min. 
Co.,  15  Nev.  293,  it  is  clearly  intimated  in  both  cases  that  where 
the  directors  of  a  corporation  are  restricted  by  its  charter  or 
the  laws  of  the  state  from  which  it  derives  its  existence,  in 
holding  meetings  of  a  corporate  character  to  the  limits  of  the 
state  in  which  it  is  incorporated,  the  exercise  of  such  power 
beyond  the  limits  of  such  state  would  be  void. 

Nor  are  we  able  to  concur  with  the  contention  of  defendant 
that  the  fact  that  the  corporation  was  organized  for  the  purpose 
of  doing  business  in  this  state,  that  it  conveyed  all  the  property 
in  this  state  to  secure  its  only  creditor  in  this  state,  that  the 
mortgage  was  made  for  the  purpose  of  enabling  it  to  procure 
means  with  which  to  continue  its  business,  paying  its  debts  and 
going  on  with  its  operations,  had  the  effect  to  legalize  the  mort- 
gage which  we  have  held  was  void  because  not  executed  in  con- 
formity with  the  provisions  of  the  charter  of  the  corporation. 

That  this  state  has  the  right  to  impose  such  terms,  condi- 
tions, and  restrictions  as  it  may  see  fit  upon  foreign  corpora- 
ilaons  doing  business  in  this  state,  or  exclude  them  entirely,  may 
be  conceded,  but  it  does  not  hence  follow  that  the  packing  com- 
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pany  could  transact  its  corporate  business  in  this  state  in  any 
other  manner  than  that  prescribed  by  its  charter,  nor  could  it 
do  so  if  so  inclined. 

But  defendant  insists  that  this  state  has  expressed  its  policy 
in  the  respect  now  under  consideration  by  "x\n  act  to  require 
every  foreign  corporation  doing  business  in  this  state  to  have  a 
public  oflice  or  place  in  this  state  at  which  to  transact  its  busi- 
ness, subjecting  it  to  certain  conditions,  and  requiring  it  to  file 
its  articles  or  charter  of  incorporation  with  the  secretary  of  state, 
and  to  pay  certain  taxes  and  fees  *^  therein,'*  approved  April, 
1891:  Laws  1891,  p.  75.  It  is  true  this  law  provides,  among 
other  things,  that  private  corporations  shall  have  and  maintain 
a  public  office  or  place  in  this  state  for  the  transaction  of  its 
business,  where  legal  service  may  be  obtained  upon  it,  and 
Avhere  proper  books  shall  be  kept  to  enable  it  to  comply  with 
the  laws  of  this  state;  that  it  shall  not  mortgage,  pledge,  or 
otherwise  encumber  its  real  or  personal  property  situated  in 
this  state  to  the  injury  or  exclusion  of  any  creditor  of  this  state, 
and  that  no  mortgage  given  to  secure  a  debt  created  in  another 
state  shall  take  effect  as  against  any  citizen  or  corporation  of 
this  state  until  its  liabilities  to  creditors  of  this  state  have  been 
paid,  but,  as  plaintiff  is  not  a  mortgagee  or  pledgee  of  the 
company  in  a  mortgage  or  pledge  executed  either  in  this 
state  or  elsewhere,  it  does  not  come  within  the  provisions  of 
the  act  in  respect  to  such  matters  and  it  has  no  tendency  what- 
ever to  legalize  the  transaction  in  question. 

It  is  contended  that  plaintiff's  attachment  constituted  an 
encumbrance  on  the  land  attached,  to  the  "exclusion-*  and  "in- 
jury" of  the  defendant  bank.  That  the  packing  company's 
chief  place  of  business  was  in  this  state,  as  well  as  its  presi- 
dent and  managing  officer,  and  was  not  subject  to  nonresident 
attachment.  That  it  was  doing  business  in  this  state  upon  con- 
dition that  ordinary  process  could  be  served  upon  it.  In  the 
absence  of  fraud,  these  questions  could  only  be  raised  by  plea 
to  the  attachment,  as  otherwise  the  result  of  the  attachment 
could  not  be  attacked  collaterally,  but  defendant  alleged  in  its 
answer  in  the  case  in  hand  that  any  pretended  lien  the  plain- 
tiff may  have  upon  the  property  in  question  was  fraudulently 
procured  by  it  and  through  collusion  and  combination  with  said 
John  Moran  and  John  Moran  Packing  Company;  that  at  the 
time  of  the  said  pretended  attachment,  long  before  and  ever 
einee,  there  was  no  ground  for  the  attachment  against  said  par- 
ties. 
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108  This  defense  was  not  sustained  by  the  evidence,  and  the 
trial  court  so  found,  and  we  think  correctly. 

A  final  contention  is  that  the  deed  of  trust  in  question  was 
made  by  John  Moran,  the  president  of  the  packing  company, 
■who  was  the  owner  of  the  entire  capital  stock  of  the  company, 
«,nd  was  valid  without  the  action  of  the  directors.  In  support 
-of  this  position,  defendant  relies  upon  Union  Nat.  Bank  v. 
Shoemaker,  68  Mo.  App.  592.  That  case  is  predicated  upon 
the  ground  that  the  persons  who  made  the  sale  of  the  property 
involved  in  that  litigation  were  the  only  stockholders  and  di- 
rectors of  the  corporation,  and  were  in  fact  the  corporation, 
while  in  the  case  at  bar  there  were  four  directors  beside  John 
Moran,  and,  although  they  may  have  been  but  nominal  stock- 
holders, they,  together  with  Moran,  composed  the  board  of  di- 
rectors, and  without  the  authority  of  the  board  he  had  no 
right  to  make  the  deed  of  trust.  We  do  not,  therefore,  think 
that  case  an  authority  in  this. 

Now  if  the  meeting  of  the  board  of  directors  directing  John 
Moran,  the  president  of  the  John  Moran  Packing  Company,  to 
make  the  conveyance  had  been  held  in  Illinois,  in  accordance 
with  the  provisions  of  the  charter  of  the  company,  instead  of 
in  this  state,  there  is  no  question  but  that  it  would  have  been 
valid.  But  such  an  instrument  cannot,  under  the  circumstances 
disclosed  by  this  record,  be  legally  executed  without  such  au- 
thority: Missouri  Lead  etc.  Co.  v.  Reinhard,  114  Mo.  219, 
35  Am.  St.  Hep.  746;  Calumet  Paper  Co.  v.  Haskell  Show  Ptg. 
Co.,  144  Mo.  331,  G6  Am.  St.  Eep.  425. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 


A  FOREIGN  CORPORA.TION  HAS  ONLY  SUCH  POWERS  as 
«re  given  it  by  the  anttiority  which  created  it,  and  it  cannot  do  any 
■act  by  virtue  of  those  poAvers  in  any  country  or  state  where  the 
law  forbids  it  so  to  act:  Falls  v.  United  States  Sav.  etc.  Co..  97 
Ala.  417,  38  Am.  St.  Rep.  194.  Its  charter  or  the  laws  to  which  It 
•owes  its  existence  have  a  paramount  influence  over  its  corporate 
powers  whenever  it  undertakes  to  exercise  them:  American  Water 
Works  Co.  V.  Farmers'  etc.  Co.,  20  Colo.  203,  4G  Am.  St.  Rep.  285. 

FOREIGN  CORPORATIONS.— A  MORTGAGE  given  upon  real 
■estate  situate  in  Alabama  to  a  loan  association  situate  in  another 
state  is  governed  by  the  law  of  Alabama:  Monographic  note  to 
McGarry  v.  Ntcklin,  55  Am.  St.  Rep.  51.  See,  also,  Thomson  v. 
Kyle,  39  Fla.  582,  63  Am.  St.  Rep.  193. 

FOREIGN  CORPORATION.— LANDS  cannot  be  bought  and  sold 
or  held  by  a  foreign  corijoration  in  contravention  of  the  public  pol- 
icy of  a  state;  Carroll  v.  East  St.  Louis.  67  IlL  568, 16  Am.  Rep.  63. 
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UTLEY  T.  HILIi. 
[155  Missouri,  232.] 

APPELLATE  PRACTICE.— The  judgment  of  the  trial  court 
Bustaining  part  and  overruling  part  of  the  exceptions  to  the  report 
of  a  refei-ee  based  upon  conflicting  evidence,  none  of  which  is  pre- 
served in  the  record,  is  conclusive  and  cannot  be  reviewed  on  ap- 
peal. 

BANKS  AND  BANKING.-THB  RELATION  OF  DEPOSIT- 
ORS to  a  bank  is  that  of  ordinary  debtor  and  creditor.  It  is  a 
relation  of  contract  and  not  of  trust. 

BANKS  AND  BANKING— RELATION  OF  DIRECTORS  TO 
DEPOSITORS.— Ordinarily,  there  is  no  relation  either  of  contract 
or  trust  between  the  creditor  of  a  bank  and  the  directors  thereof. 

BANKS  AND  BANKING— INSOLVENCY— LIABILITY  OF 
DIRECTORS.— The  directors  of  a  bank  who  assent  to  the  reception 
of  deposits  after  they  have  knowledge  that  the  bank  is  insolvent 
or  in  failing  circumstances  are  not  individually  liable  to  depositors 
therefor,  unless  they  had  actual  knowledge  of  such  insolvency,  and 
the  mere  failure  or  neglect  on  their  part  to  investigate  the  affairs 
of  the  bank  does  not  render  them  thus  liable  nor  estop  them  from 
pleading  ignorance  of  the  financial  condition  of  the  bank. 

BANKS  AND  BANKING— INSOLVENCY— KNOWLEDGH 
OF  LIABILITY  OF  DIRECTORS.— "Actual  knowledge"  of  the  in- 
solvent condition  of  a  bank,  required  of  its  directors  in  order  to  hold 
them  personally  liable  to  depositors  for  deposits  received  while 
the  bank  is  in  that  condition,  means  a  guilty  knowledge,  and  not 
an  innocent,  bona  fide  ignorance  arising  from  neglect  on  their  part 
to  inquire  into  the  financial  condition  of  the  bank. 

BANKS  AND  BANKING— INSOLVENCY— LIABILITY  OF 
DIRECTORS— FALSE  STATEMENT  OF  FINANCIAL  CONDI- 
TION.—The  directors  of  an  insolvent  bank  are  not  personally  lia- 
ble to  depositors  in  a  common-law  action  of  deceit  for  a  false  state- 
ment of  the  financial  condition  of  the  bank  made  under  a  statutory 
requirement,  when  such  statement  is  honestly  believed  to  be  true, 
and  made  in  good  faith,  based  upon  details  furnished  by  the  cashier 
of  the  bank,  whose  reputation  is  good. 

STATUTES,  PENAL-<X)NSTRUCTION.— If  a  Statute  creates 
a  new  duty  and  imposes  a  penaity  for  failure  to  perform  it,  the 
penalty  so  prescribed  is  the  exclusive  remedy  for  its  breach. 

TRIAI^BFFECT  OF  FACTS  FOUND  BY  REFEREE.— In 
cases  where  a  compulsory  reference  may  be  lawfully  directed,  the 
trial  court  may  act  upon  the  evidence  reported  by  the  referee,  and, 
disregarding  his  findings,  may  find  its  own  conclusion  of  facts. 

L.  Orear  and  A.  F.  Eector,  for  the  appellant. 

T.  Shackelford,  W.  M.  Williams,  J.  A.  Rich,  S.  B.  Burke, 
and  D.  D.  Duggins,  for  the  respondents. 

***  MARSHALL,  J.  This  is  an  action  by  a  depositor  in 
the  Citizens'  Stock  Bank  of  Slater  against  the  directors  there- 
of to  recover  $8,000,  lost  by  the  failure  of  that  bank.  The  peti- 
tion is  in  two  counts.    The  first  count  is  predicated  upon  sec- 
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tion  2760  of  the  Revised  Statutes  of  1889,  which  makes  di- 
rectors of  a  bank  individually  responsible  for  deposits  accepted, 
with  their  assent,  after  they  had  knowledge  that  the  bank  is 
insolvent  or  in  failing  circumstances.  The  second  count  is  an 
action  for  deceit,  charging  that  the  plaintiff  was  induced  to 
make  such  deposit  by  reason  of  false  and  fraudulent  representa- 
tions that  the  bank  was  solvent,  such  representations  consist- 
ing of  the  reports  made  to  the  secretary  of  state,  as  required 
by  section  2752  of  the  Revised  Statutes  of  1889.  All  other 
such  misrepresentations  were  withdrawn  at  the  trial,  and  are 
therefore  no  longer  in  this  case.  The  answers  are  general 
denials.  On  motion  of  the  plaintiff,  and  over  the  objection  of 
the  defendants,  the  case  was  sent  to  a  referee,  "to  hear  and 
try  the  issues." 

The  referee's  report,  omitting  formal  preliminary  recitals,  is 
as  follows: 

"In  said  cause  I  find  the  issues  upon  the  pleadings  and  **^ 
evidence  as  follows:  I  find  the  issues  in  said  cause,  from  the 
evidence,  in  favor  of  plaintiff;  that  is,  I  find  the  facts  stated  in 
the  petition  in  both  counts  are  true  as  therein  alleged,  except 
as  herein  otherwise  indicated. 

"I  find  especially  the  following  facts:  1.  That  one  Joseph 
Field  acted  as  cashier  of  the  Citizens'  Stock  Bank  of  Slater, 
Missouri,  from  1882  until  the  assignment  thereof,  December 
17,  1894;  that  during  all  that  time  he  was  elected  at  each 
annual  election  in  December  of  each  year  a  director  of  said 
bank,  and  was  annually  appointed  cashier  [here  follows  a 
finding  as  to  the  terms  for  which  the  defendants  were  elected 
directors,  covering  the  periods  involved  in  this  case];  that  de- 
fendant Hill  was  elected  annually  as  president  of  said  bank 
from  the  time  of  its  organization,  in  September,  1882  (being 
elected  annually  by  the  board  of  directors),  and  that  he  con- 
tinued to  act  as  its  president  until  the  assignment  of  said  bank. 
I  further  find  from  the  evidence  that  the  statements  made  to 
(the  said  secretary  of  state,  and  signed  by  said  president  and 
cashier,  were  attested  as  correct  by  defendants  J.  W.  Field, 
R.  B.  Eubank  and  W.  I.  Garnett,  by  their  signatures  as  di- 
rectors to  the  one  purporting  to  show  the  condition  of  said 
bank  February  ^0,  1894,  and  referred  to  in  evidence;  that  the 
statement  in  evidence  made  to  said  secretary  of  state,  and 
purporting  to  show  the  conditions  of  said  bank  June  2,  1894» 
was  signed  and  attested  by  defendants  P.  C.  Storts,  R.  B.  Eu- 
bank, and  W.  I.  Gamett  as  directors;  that  the  statements  in 
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evidence  made  to  said  secretary  of  state,  showing  the  condition 
of  said  bank  January  17,  1891,  and  May  16,  1891,  were  signed 
and  attested  by  defendants  William  I.  Garnett,  J.  W.  Field, 
and  E.  B.  Eubank  as  attesting  directors;  that  the  statements 
to  said  secretary  of  state  in  evidence,  showing  the  condition  of 
bank  January  2,  1892,  and  May  16,  *1892,  were  signed  by  the 
defendants  William  1.  Gamett  ajid  J.  W.  Field;  that  the  state- 
ments in  evidence  to  said  secretary  of  state  showing  the  *^ 
condition  of  said  bank  October  31,  1892,  and  April  22,  1893, 
were  signed  by  defendants  Gamett,  Eubank,  and  Field  as  at- 
testing directors;  that  the  statement  in  evidence  showing  th& 
condition  of  said  bank  September  16,  1893,  made  to  said  sec- 
retary of  state,  was  signed  by  defendants  Storts  and  R.  B. 
Eubank;  that  at  the  time  of  signing  said  statements  said  de- 
fendants knew  that  the  same  would  be  published  and  were  be- 
ing published  in  the  newspapers  published  and  circulated  in 
Slater,  where  said  bank  was  situated;  that  the  statements  afore- 
said represented  and  showed  said  bank  to  be  in  a  good  and 
solvent  condition,  whereas,  in  fact,  I  find  from  the  evidence 
that  said  bank  was  insolvent  at  the  dates  mentioned  in  said 
several  statements,  and  had  been  insolvent  from  December,  1887, 
until  its  close,  December  15,  1894;  that  said  several  defend- 
ants, when  they  signed  said  several  statements,  did  so  with- 
out any  examination  of  the  books,  notes,  and  securities  claimed 
ito  be  in  the  possession  of  said  bank,  and  without  knowing 
whether  the  statements  contained  therein  as  to  the  condition 
of  said  bank  were  true  or  not;  that  they  severally  signed  said 
statements  relying  on  said  cashier's  statement  or  representa- 
tions that  the  same  was  true,  and  without  knowing  whether 
tho  same  was  true  or  not;  that  they  signed  said  statements 
with  the  knowledge  and  expectation  that  the  same  would  be 
published  in  the  newspapers  published  and  circulated  among 
the  people  where  the  said  bank  was  situated;  that  said  state- 
ments were  signed  by  said  defendants  without  any  order  of 
the  board  of  directors  of  said  bank  as  such  board;  that  said 
defendants  signed  said  statements  with  full  knowledge  on  their 
part  that  they  had  not  examined  the  cash,  notes  or  books  show- 
ing the  condition  of  said  bank,  and  which  purported  to  be 
in  the  possession  of  said  bank.  I  find  further  from  the  evi- 
dence that  the  directors  of  said  bank  only  held  annual  meet- 
ings, and  then  for  the  election  of  cashier  and  other  officers; 
that  these  meetings  were  just  after  the  annual  election  of  di- 
rectors by  the  stockholders;  that  they  never  at  any  **3  time 


572  Utley  v.  Hill.  [Missouri, 

required  the  cashier  or  any  of  the  officers  of  said  bank  to  give 
any  bond;  that  the  reputation  of  said  Joseph  Field  while  act- 
ing as  cashier  of  said  bank  was  that  of  a  good  business  man, 
as  well  as  a  man  of  integrity  and  wealth,  up  to  the  time  of 
said  bank's  assignment,  and  that  defendants  had  knowledge 
of  and  relied  on  said  reputation  of  said  cashier  for  integrity 
and  wealth.  I  further  find  from  the  evidence  that  during  the 
said  time  said  defendants  were  acting  as  directors  of  said  bank 
they  were  frequently  about  the  bank,  and  had  access  to  the 
books,  papers,  notes,  and  securities  belonging  to  said  bank,  and 
that  they  could,  by  the  exercise  of  ordinary  care  and  diligence, 
have  known  the  true  condition  of  said  bank  at  the  time  of  said 
several  statements  so  made  to  the  secretary  of  state  as  afore- 
said, or  could,  with  the  means  of  knowledge  at  their  command, 
have  known  that  said  bank  was  insolvent  at  the  dates  of  said 
several  statements  so  signed  by  them  as  aforesaid,  by  examina- 
tion. That  the  books  of  said  bank,  which  were  accessible  to 
said  defendants,  and  could  have  been  examined  by  them  if 
desired,  showed  that  one  Mead  Mercantile  Company  was  con- 
stantly indebted  from  December  30,  1887,  to  the  date  of  said 
assignment  to  said  bank,  in  divers  large  sums  of  money,  evi- 
denced by  notes  and  overdrafts  ranging  from  about  $4,500, 
November  7,  1887,  up  to  $77,000,  December  15,  1894,  with 
an  overdraft  of  $7,885.97  at  last-named  date.  That  said  in- 
debtedness, December,  1888,  amounted  to  over  $60,000;  June, 
1889,  to  about  $44,000;  December,  1890,  $45,000;  December, 

1891,  to  over  $74,000;  June,  1892,  over  $75,000;  December, 

1892,  $73,000,  with  overdraft  for  $10,787.42  in  addition;  June, 

1893,  over  $73,000;  December,  1893,  $73,000,  with  overdraft 
for  $12,474.49;  June,  1894,  $64,500  in  notes  with  overdraft 
of  $14,483.29;  December  15,  1894,  note  for  $77,000,  with  over- 
draft for  $7,825.97.  That  one  firm,  composed  of  W.  B.  Storts 
and  J.  D.  Eubank,  styled  'Storts  &  Eubank,'  were  constantly 
indebted  to  said  bank  in  notes  and  large  overdrafts  from  De- 
cember 30,  1887,  *^  to  February  13,  1892,  in  amounts  ranging 
from  $52,000  at  the  former  date  in  notes  (and  overdrafts  for 
$1,895.11)  to  $117,294  at  the  latter  date.  That  between  said 
dates  the  amount  of  indebtedness  gradually  increased,  until 
June,  1891,  it  amounted  in  notes  to  $146,691,  and  overdraft 
for  $10,778.33.  That  their  overdraft  alone  amounted,  June 
30,  1888,  to  $16,401.19,  with  notes  at  over  $52,000.  That 
their  indebtedness  in  June,  1889,  was  over  $90,000;  June,  1890, 
over  $122,000;  December,   1890,  over   $136,000.     That   said 
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firm  continued  indebted  to  said  bank,  according  to  the  books 
at  the  time  of  the  assignment  of  the  bank,  for  $117,394.  That 
said  book  showed  an  individual  indebtedness  of  said  W.  B. 
Storts  of  over  $8,000  in  June,  1891;  over  $19,000,  December, 
1891;  nearly  $25,000,  June,  1892;  over  $30,000,  December, 
1892;  over  $35,000,  June,  1893;  over  $38,000,  December,  1893; 
over  $54,000,  June,  1894;  and  over  $57,000,  at  the  closing  of 
said  bank.  That  part  of  said  indebtedness  consisted  in  over- 
drafts at  those  dates.  That  the  books  of  said  bank  showed  on 
their  face  a  constant  indebtedness  on  the  part  of  said  cashier 
between  December  30,  1887  (when  he  owed  the  bank  $7,000 
in  notes  and  overdrafts),  and  over  $19,000  at  the  close  of  the 
bank,  on  December  15,  1894.  That  the  account  of  said  cashier 
showed  almost  a  constant  overdraft  and  frequently  for  large 
amounts.  For  instance,  in  December,  1890,  his  account  showed 
notes  due  from  him  $6,000,  and  overdrafts  $13,529.46;  June, 
1892,  $11,340  in  notes  and  over  $2,600  in  overdrafts;  in  De- 
cember, 1892,  the  same  amount  of  notes,  and  $9,341.84  over- 
drafts; June,  1893,  notes  due  by  him  $11,912,  and  overdraft 
$11,939.83;  December,  1893,  over  $14,000  in  notes  and  over- 
drafts; in  June,  1894,  $12,100  in  notes,  and  $8,164.96  in  over- 
drafts. That  one  firm,  of  B.  P.  Storts  &  Co.  (said  Joseph  Field 
being  a  member  of  said  firm),  as  shown  by  said  books,  was 
indebted  to  said  bank  in  notes  and  overdrafts,  in  December, 
1891,  for  over  $6,000;  in  June,  1892,  nearly  $17,000;  in  De- 
cember, 245  1892,  over  $15,000;  in  June,  1893,  nearly  $17,000; 
in  December,  1893,  nearly  $22,000  (the  overdrafts  being  over 
$7,000);  in  June,  1894,  over  $32,000;  on  December  15,  1894, 
$42,300  in  notes,  and  $4,179.70  overdrafts.  That  one  Josiah 
Baker,  Jr.,  was  between  December  30,  1887,  and  December  15, 
1894,  constantly  indebted,  as  shown  by  the  books  of  said  bank, 
for  large  amounts  of  notes  and  overdrafts — that  is  to  say, 
over  $17,000  at  the  former  date,  and  at  the  latter  date,  $77,500 
in  notes  and  $9,790.59  in  overdrafts.  That  said  accounts  showed 
that  in  June,  1889,  he  owed  the  bank  over  $86,000;  June,  1890, 
about  $50,000;  June,  1891,  over  $76,000;  June,  1892,  $83,000 
in  notes,  and  $13,094.39  in  overdrafts;  June,  1892,  over  $71,- 
000;  in  December,  1893,  over  $56,000;  in  June,  1894,  over  $68,- 
000.  I  find  that  said  debtors  were  insolvent.  I  further  find 
from  the  evidence  that  defendants  all  had  knowledge  that  said 
debtors  aforesaid  were  indebted  to  said  bank  at  various  timea 
while  they  were  acting  as  directors,  but  the  evidence  does  not 
disclose  that  defendants  had  knowledge  of  the  full  extent  of  the 


574  Utley  v.  Hill.  [Missouri, 

indebtedness  of  said  defendants;  that  said  defendants  had  knowl- 
edge that  said  Joseph  Field  was  a  member  of  the  firm  of  B.  P. 
Storts  &  Co.;  that  defendants  had  full  knowledge  that  all  said 
debtors  aforesaid  were  using  a  good  deal  of  money  out  of  said 
bank,  and  that  said  Field,  as  cashier,  was  cautioned  by  them 
not  to  let  any  one  man  or  party  have  too  much  money.  I 
further  find  from  the  evidence  that  said  directors,  while  acting 
as  directors,  committed  to  said  cashier  almost  exclusively,  if 
not  entirely  so,  the  matter  of  loaning  money,  and  gave  little 
or  no  personal  attention  on  their  part  to  the  same;  that,  while 
they  thus  committed  the  management  of  loans  and  the  taking 
of  security  to  said  cashier  almost  exclusively,  they  were  about 
the  bank  frequently,  making  inquiry  about  the  bank  and  its 
condition,  and  accepted  assurances  from  said  cashier  that  the 
same  was  always  prospering;  that  by  a  by-law  adopted  by  the 
stockholders  of  said  bank  in  1883  it  was  provided  that  tlie 
cashier  *shall  have  **^  full  power  and  authority  to  create  in- 
debtedness against  the  bank,  to  sign  all  issues  of  indebtedness 
and  make  indorsements  for  the  bank,  and  receive  and  receipt 
for  and  pay  out  money  for  the  bank';  that  defendants  Garnett, 
Storts,  and  Hil^  were  present  at  the  adoption  of  said  by-laws; 
that  defendants  knew  during  the  time  they  were  acting  as 
directors  that  said  bank  was  from  time  to  time  borrowing 
money  from  other  banks,  but  it  does  not  appear  from  the  evi- 
dence that  they  had  actual  knowledge  of  the  extent  of  the  in- 
debtedness of  said  Citizens'  Stock  Bank  to  other  banks  while 
acting  as  directors.  I  further  find  from  the  evidence  that  said 
cashier,  Joseph  Field,  was  a  brother  of  defendant,  J.  W.  Field, 
and  that  William  Storts  and  B.  P.  Storts,  debtors  of  said  bank 
aforesaid,  were  and  are  the  sons  of  defendant  Storts;  that 
Jerome  D.  Eubank,  a  member  of  said  firm  of  Storts  &  Eubank, 
was  and  is  a  son  of  defendant  E.  B.  Eubank.  I  furthermore 
find  from  the  evidence  that  defendants  at  no  time  while  acting 
as  directors  counted  the  cash  or  examined  the  securities  and 
footed  the  same  up,  so  as  to  know  the  amoimt  of  assets  or  ex- 
amined the  securities  given,  if  any,  to  secure  money  loaned, 
and  that  they  did  not  require  such  securities  to  be  exhibited 
to  them  for  tlieir  sanction,  nor  did  they  give  special  directions 
to  said  cashier  not  to  loan  to  the  various  debtors  aforesaid 
shown  to  be  so  largely  indebted  to  said  bank.  I  further  find 
from  the  facts  and  circumstances  in  evidence  that  defendants 
had  their  suspicions  aroused  by  the  character  and  kind  of  busi- 
ness of  some  of  said  debtors  of  said  bank  to  such  an  extent  that 
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they  were  thereby  put  upon  inquiry,  and  had  they  performed 
their  duty,  and  examined  properly  into  the  facts,  they  could 
have  discovered,  by  reason  of  such  examination,  the  insolvency 
of  said  bank.     I  further  find  that  said  official  statements,  signed 
and  attested  by  defendants,  made  to  the  secretary  of  state  as 
aforesaid,  were  materially  different  from  the  general  balance 
book  kept  by  the  cashier  of  said  bank  while  defendants  ^"' 
were  directors;  that,  by  comparison  of  said  oflficial  statements 
with  said  balance  book,  it  will  be  seen  that  the  assets  and 
resources  are  often  greatly  inflated,  often  to  the  extent  of  many 
thousand  dollars,  while  the  liabilities  often  appear  diminished 
by  many  thousands  of  dollars  in  the  published  statements  as 
compared  with  the  amounts  shown  by  the  books.     Particularly 
is  this  shown  to  be  true  with  reference  to  the  items  of  'Loans 
and  Discounts,  Undoubtedly  Good,  on  Personal  and  Keal  Es- 
tate Security,'  'Due  from  Other  Banks,  Good  on  Sight  Draft,* 
'Cash  and  National  Bank  Notes,*  'Surplus  Funds  on  Hand,* 
'Deposits  Subject  to  Draft  at  Sight  by  Banks,'  'Deposits  Sub- 
ject to  Draft  at  Sight  by  Individuals,*  'Deposits  Subject  to  Draft 
at  Given  Dates.*     These  discrepancies  occur  all  along  from  1887 
until  the  close  of  the  bank,  and  range  in  amounts  from  $25,000 
to  $50,000,  and  often  more.     Said  published  statements  were 
materially  false,  and  did  not  state  or  show  the  true  condition  of 
the  bank  at  the  dates  mentioned  therein,  and  particularly  were 
false  as  to  the   items  of   the  amount  of   loans  and  discounts, 
undoubtedly  good,  on  personal  or  collateral  security,  and  loans 
secured  on  real  estate  security.     I  find  further  that,  if  defend- 
ants did  in  fact  examine  the  balance  books  kept  by  the  bank, 
and  compare  the  same  with  the  statements  in  evidence  signed 
and  attested  to  be  correct,  they  must  necessarily  have  known 
such  statements  were  false,  but  I  conclude  they  did  not  make 
such  comparisons  or  examinations.     I  furthermore  find  that  had 
said  directors  at  any  of  the  dates  when  they  made  their  said 
statements  to  the  secretary  of  state  and  for  publication,  ex- 
amined the  books  kept  by  said  bank,  they  could  have  ascer- 
tained the  indebtedness  in  favor  of  the  bank,  and  the  character 
of  the  notes  and  insufficiency  of  the  securities  therefor,  to  such 
an  extent  that  they  would  thereby  have  discovered  the  insol- 
vency of  said  bank.     I  think,  as  a  matter  of  law,  that  when 
said  defendants  signed  said  statements  to  the  secretary  of  state 
they  should  be  held  to  have  meant  to  do  so  of  their  own  per- 
sonal knowledge;  *^  that  the  public  had  a  right  to  rely  on 
the  correctness  of  such  statements  so  published;  that  plaintifE 
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and  the  public  tad  a  right  to  rely  on  the  published  statements 
as  being  true,  and  that  on  the  faith  of  such  statements  plain- 
tiff did  rely  and  deposit  his  money  as  stated  in  petition;  that 
it  was  the  duty  of  defendants,  as  managing  officers  of  said  bank, 
to  know  its  condition,  to  acquaint  themselves  with  the  assets, 
cash  and  notes,  and  the  nature  of  the  security  therefor;  that 
they  had  no  right  to  abdicate  their  function,  and  rely  entirely 
upon  the  cashier  employed  by  them,  however  good  his  reputa- 
tion, to  do  their  work,  that  if  they  could  thus  shield  them- 
Belves  from  their  duty  of  examining  the  books,  and  acquaint- 
ing themselves  with  the  loans  made  from  time  to  time,  and 
the  securities  taken  therefor,   there  would  be  no  necessity 
for  the  appointment  of  directors  under  our  statutes;  that  the 
law  requiring  three  directors  to  attest  as  correct  the  sworn 
statements  of  the  cashier  and  president  contemplates  that  said 
directors  should  not  be  mere  figureheads,  but  that  they  should 
sign  such  statements  with  personal  knowledge  of  what  they 
were  doing,  otherwise  the  publication  of  such  statement  at  the 
place  where  the  bank  is  kept  would  be  without  significance;  that 
these  statements  must  have  been  intended  to  advise  the  public 
with  reference  to  the  financial  condition  of  the  bank,  so  the 
public  could  act  advisedly  as  to  making  deposits;  that  defend- 
ants, as  directors,  having  special  means  of  knowledge,  would  be 
presumed  by  the  public,  from  the  nature  of  their  positions, 
having  access  to  the  hooks,  notes,  securities,  and  cash  of  the 
bank  (while  the  public  has  not)  to  have  correct  knowledge,  and 
to  make  no  statements  that  would  be  false  or  misleading;  that 
having  assumed  to  know,  as  of  their  own  personal  knowledge, 
the  actual  financial  condition  of  the  bank,  and  signed  state- 
ments purporting  to  show  a  healthy,  sound  condition  of  the 
same,  they  must  be  held  to  have  intended  their  statements  to 
be  believed,  and,  if  in  fact  materially  false,  they  will  be  bound 
for  such  false  statements,  and  cannot  ^^*®  shield  themselves 
under  the  plea  that  they  were  ignorant  of  the  true  condition 
of  the  bank  when  they  signed  such  statement;  that  in  order 
to  hold  the  defendants  liable,  it  is  not  necessary  that  they 
corruptly  or  intentionally  signed  statements  knowing  at  the 
time  they  were  false,  and  with  the  intention  and  purpose  of 
deceiving  the  public  thereby.    In  this  case  I  do  not  find  from  the 
evidence  that  defendants  continued  on  the  business  of  the  bank, 
for  the  purpose  of  enabling  them  to  reimburse  themselves  on 
account  of  having  signed  and  indorsed  obligations  of  said  bank 
which  did  not  appear  in  said  statements  and  representations 
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BO  made  as  charged  in  petition,  nor  that  said  business  was  con- 
tinued for  the  purpose  of  enabling  defendants  to  prefer  them- 
eelves  on  account  of  deposits  made  in  said  baJik  by  them  as 
charged  in  said  petition;  that  otherwise  the  facts  so  charged 
in  the  first  and  second  counts  of  the  petition,  as  hereinbefore 
modified,  are  found  for  plaintiff.  The  third  count  in  said  peti- 
tion was  dismissed  by  plaintiff.  As  a  result  of  my  conclusion 
as  to  the  facts  and  the  law  applicable  thereto  I  find  that  the 
defendants  are  indebted  to  plainiiff  in  the  sum  of  $7,760,  be- 
ing amount  deposited  by  plaintiff,  less  a  credit  of  three  per 
cent  paid  by  assignee  of  said  Citizens'  Stock  Bank;  that  said 
amount  so  found  shall  bear  interest  from  the  filing  of  this 
suit,  January  25,  1895,  at  six  per  cent/* 

And  the  referee  also  filed  with  his  report  all  of  the  evidence 
taken  on  the  hearing  of  said  cause. 

In  due  time  the  defendants  filed  exceptions  (thirty-two  in 
number)  to  the  report.  The  court  sustained  the  first,  third, 
fourth,  fifteenth,  seventeenth,  eighteenth,  nineteenth,  twentieth, 
twenty-first,  twenty-«econd,  twenty-fifth  and  twenty-sixth,  and 
overruled  the  others.  ^ 

Those  sustained  are  as  follows: 
"We  except  to  the  report  of  the  referee: 
**1.  Because  said  referee  predicates  his  findings  on  the  ground 
that  the  defendants  had,  in  the  management  of  the  affairs  of 
the  Citizens'  Stock  Bank,  as  directors  of  said  bank,  ^^^  been 
guilty  of  negligence  which  was  not  an  issue  in  this  case,  and 
had  been  settled  by  a  judgment  of  this  court  in  another  case." 
"3.  Because  the  conclusion  of  law  of  said  referee,  as  stated 
in  his  report,  that  the  plaintiff  is  entitled  to  recover  upon  the 
first  count  of  the  petition,  is  not  supported  by  the  findings  of 
fact  made  by  said  referee  in  said  report,  in  this:  That  said 
referee  does  not  find  as  a  matter  of  fact  that  the  defendants, 
or  either  of  them,  did  receive  or  assent  to  the  reception  by  the 
Citizens'  Stock  Bank  of  Slater  of  the  deposits  by  plaintiff,  or 
did  create  or  assent  to  the  creation  of  the  debt  due  by  such 
bank  to  the  plaintiff  after  they,  or  either  of  them,  had  knowl- 
edge of  the  fact  that  said  bank  was  insolvent  or  in  failing  cir- 
cumstances, but,  upon  the  contrary  thereof,  found,  as  a  matter 
of  fact,  that  said  directors  did  not  have  such  knowledge,  but 
simply  were  put  upon  inquiry,  or,  by  the  exercise  of  reason- 
able diligence,  might  have  obtained  knowledge  of  the  insol- 
vency of  the  bank,  before  plaintiff's  deposits  were  made  in  said 
bank  or  the  indebtedness  to  him  was  created;  and,  m  a  matter 
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of  law  upon  this  finding  of  fact,  the  plaintiff  is  not  entitled  to 
recover  upon  the  first  count  of  the  petition,  as  the  referee 
erroneously  reports. 

"4.  Because  the  referee  erroneously  finds  as  a  matter  of  fact 
that  the  defendants  were  guilty  of  negligence  in  the  discharge 
of  their  duties  as  directors  of  said  bank,  and  concludes  as  a 
matter  of  law  that  by  reason  of  such  negligence  the  plaintiff 
is  entitled  to  recover  upon  the  first  count  of  the  petition  upon 
the  statutory  cause  given  by  section  3760  of  the  Revised  Stat- 
utes of  this  state,  and  also  is  entitled  to  recover  upon  the  sec- 
ond count  for  fraudulent  representations,  whereas,  as  a  matter 
of  law,  such  negligence  is  not  sufficient  to  authorize  a  recovery 
upon  either  count  of  the  petition  herein." 

"15.  Because  the  referee  finds  that  the  defendants,  as  di- 
rectors of  the  Citizens'  Stock  Bank,  had  their  suspicions  aroused 
by  the  character  and  kinds  of  business  of  some  of  the  ^^^ 
debtors  of  said  bank  to  such  an  extent  that  they  were  put  upon 
inquiry,  and  by  properly  discharging  their  duties  could  have 
discovered  the  insolvency  of  the  bank,  which  finding  is  against 
the  evidence  and  against  the  weight  of  evidence.'' 

"17.  Because  the  referee  failed  to  find  specifically  each  fact 
made  an  issue  by  the  pleadings,  and  did  not  find  whether  or 
not  the  defendants,  or  either  of  them,  received  or  assented  to 
the  reception  of  a  deposit  or  deposits  in  the  Citizens'  Stock 
Bank  by  the  plaintiff,  or  created  or  assented  to  the  creation  of 
a  debt  by  the  Citizens'  Stock  Bank  to  the  plaintiff,  when  they 
knew  the  bank  to  be  insolvent. 

"18.  Because  the  referee  finds  that  the  statements  furnished 
by  the  Citizens'  Stock  Bank  to  the  secretary  of  state  were  in- 
tended by  the  defendants  to  induce  the  plaintiff  to  deposit  his 
money  in  said  bank  or  permit  said  bank  to  become  indebted  to 
him,  which  finding  is  against  the  evidence  and  against  the 
weight  of  evidence. 

"19.  Because  the  referee  finds  that  the  defendants  were  guilty 
of  negligence  in  the  performance  ■  of  their  duties  as  directors 
of  the  Citizens'  Stock  Bank,  and  bases  his  conclusions  of  law 
that  the  plaintiff  is  entitled  to  recover  upon  such  findings, 
when  in  truth  no  such  issue  is  raised  by  the  petition  in  this 
cause,  nor  were  any  such  issues  referred  to  said  referee,  and 
the  finding  upon  that  point  is  not  within  the  issues  made  by 
the  pleadings  in  this  cause. 

"20.  Because  the  referee  erroneously  reports  as  a  matter  of 
law  that  defendants  must  be  held  to  have  intended  the  state- 
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ments  filed  with  the  secretary  of  state  by  the  Citizens*  Stock 
Bank,  and  thereafter  published  in  the  local  papers  at  Slater, 
attested  by  them  as  directors  of  said  bank,  to  have  been  made 
as  of  their  own  personal  knowledge,  whereas,  as  a  matter 
of  law,  the  plaintiff  had  no  right  to  rely  upon  said  statements 
as  having  been  made  by  defendants  as  of  their  own  personal 
knowledge,  or  as  their  personal  statements  and  representations. 

252  «2l.  Because  said  referee  erroneously  reports  and  finds 
as  a  conclusion  of  law  that  the  reports  of  the  financial  condi- 
tion of  said  bank  made  to  the  secretary  of  state,  and  published 
in  the  papers  at  Slater,  were  intended  by  defendants  to  induce 
the  plaintiff  and  the  public  to  give  credit  to  said  bank,  and 
that  said  statements  were  the  individual  statements  of  the  di- 
rectors, and  not  the  statements  of  the  corporation,  and  there- 
in said  referee  erred  as  a  matter  of  law. 

"22.  Because  the  uncontradicted  facts  introduced  before  the 
referee,  and  included  in  the  testimony  returned  by  him  with 
his  report,  showed  that  the  defendants,  in  assigning  and  at- 
testing the  statements  of  the  financial  condition  of  said  bank 
to  be  filed  with  the  secretary  of  state,  in  good  faith,  wholly 
believing  said  statements  to  be  true,  and  believing  that  they 
had  sufficient  knowledge  of  the  affairs  of  said  bank  for  the 
said  statements,  and  yet  said  referee  wholly  fails  to  find  and 
report  distinctly  and  in  express  terms  his  conclusion  of  fact 
that  said  defendants  did  believe  said  statements  to  be  true, 
and  did  make  the  same  in  good  faith,  only  relpng  upon  the 
reports  made  to  them  by  the  officers  in  charge  of  the  books  of 
said  bank,  when  the  evidence  before  said  referee  fully  estab- 
lished said  fact,  and  the  same  should  have  been  found  as  a 
matter  of  fact  by  said  referee,  and  not  stated  in  his  report  in- 
ferentially,  as  said  referee  does  state  the  same." 

"25.  Because  the  referee  erroneously  reports  and  holds  aa 
a  matter  of  law  that  when  the  defendants,  as  directors  of  the 
Citizens'  Stock  Bank,  signed  and  attested  reports  of  its  finan- 
cial condition,  that  it  was  their  duty  to  know  the  condition  of 
the  bank,  and  that  they  had  no  right  to  rely  upon  the  state- 
ments of  the  cashier  and  officers  in  charge  of  the  books  as  to 
their  contents,  but  were  themselves  bound  to  know  what  said 
books  contained,  and  that  they  must  have  had  personal  knowl- 
edge of  the  exact  financial  condition  of  the  bank,  and,  in  ef- 
fect, that  they  were  warrantors  of  the  truthfulness  of  the  state- 
ments aforesaid,  and  are  liable  for  fraudulent  misrepresenta- 
tions **^  if  said  statements  were  not  absolutely  correct,  although 
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believed  by  them  to  be  true,  and  signed  in  reliance  upon  state- 
ments furnished  by  officers  in  charge  of  the  bank  of  good  repute, 
and  without  any  facts  known  to  defendants  to  excite  their  sus- 
picions that  such  representations  were  false,  whereas  the  defend- 
ants oould  not  be  held  liable  in  an  action  of  deceit  upon  any 
Buch  finding  of  facts,  and  the  referee  erroneously  reports  to 
the  contrary. 

"26.  Because  the  referee's  conclusions  of  law  as  to  the  sec- 
ond count  of  the  petition  are  not  supported  by  his  findings 
of  facts  applicable  to  said  count,  in  this:  That  the  facts  found 
by  said  referee  as  to  the  statements  of  the  financial  condition 
of  said  bank  showed  that  said  statements  were  attested  by  de- 
fendants and  signed  by  them  as  directors  of  said  bank,  and  that 
said  statements  appear  to  be  the  actual  statements  of  the  cor- 
poration, and  were  attested  by  defendants  imder  the  honest 
belief  that  they  were  true,  and  in  reliance  upon  statements 
made  to  them  by  officers  in  charge  of  the  books  of  the  bank, 
and  that  the  defendants  could  not  be  held  to  have  made  said 
etatements  falsely  and  fraudulently,  upon  the  facts  found  by 
Baid  referee,  nor  can  they  be  held  liable  upon  such  facts  in  an 
action  of  deceit  for  the  statements  therein  referred  to." 

These  exceptions  were  afterward  taken  up  by  the  court  for 

hearing,  to  wit,  on  the day  of  August,  1897,  at  the  said 

June  term  of  the  said  circuit  court,  and,  after  hearing  the 
argument  of  counsel,  the  said  exceptions  were  taken  under  ad- 
visement by  the  court  until  the  October  term,  1897,  of  said 
Saline  county  circuit  court. 

Afterward,  on  the  first  day  of  the  said  October  term,  1897, 
to  wit,  on  the  fourth  day  of  October,  1897,  the  plaintiff  asked 
the  court  to  give  the  following  declarations  of  law: 

"The  court  declares  the  law  as  follows: 

"1.  That  if  the  evidence  shows  that  the  defendants  were  di- 
rectors of  the  Citizens'  Stock  Bank,  and  that  the  same  was  a 
banking  institution,  organized  and  doing  business  under  the 
^^^  provisions  of  chapter  42,  article  7,  of  the  Eevised  Statutes 
of  1889,  at  the  time  stated  in  the  plaintiff's  petition,  and  that 
the  said  defendants,  as  such  directors,  kept  said  bank  open  for 
the  reception  of  deposits  therein,  and  while  so  keeping  said  bank 
open  for  that  purpose  the  plaintiff  deposited  therein  the  sum 
of  money  alleged  in  the  petition,  and  that  the  said  defendants 
assented  to  the  reception  of  said  deposit  after  they  had  knowl- 
edge of  the  fact  that  the  said  bank  was  in  an  insolvent  condi- 
tion or  in  failing  circumstances,  then  the  finding  must  be  for 
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the  plaintiff,  and  his  damages  assessed  at  such  sum  as  the  evi- 
dence may  show  was  so  deposited  by  him  in  said  banking  in- 
stitution and  remains  unpaid. 

"2.  The  court  further  declares  the  law  to  be  that  if  the 
defendant  directors  knew  that  the  Citizens*  Stock  Bank  was 
open  for  the  transaction  of  business  and  the  reception  of  de- 
posits at  the  time  that  the  plaintiff  deposited  his  money  in 
said  bank,  as  stated  in  the  petition,  then  the  said  defendants 
must  be  found  as  assenting  to  the  reception  of  said  deposits  by 
said  bank,  unless  the  defendant  directors  objected  thereto. 

"3.  The  court  further  declares  the  law  to  be  that  it  was 
the  duty  of  the  defendant  directors,  under  their  office,  to  man- 
age and  control  the  affairs  of  the  Citizens'  Stock  Bank,  and  it 
was  their  duty  to  know  the  condition  of  said  bank,  and,  if  the 
evidence  shows  that  the  plaintiff  deposited  his  money  in  said 
bank  while  the  same  was  in  an  insolvent  condition  or  in  fail- 
ing circumstances,  the  law  presumes  that  the  said  deposit  was 
made  with  the  assent  of  the  defendants  as  directors,  and  that 
they  had  knowledge  of  such  insolvency  at  the  time;  and,  un- 
less the  defendants  rebut  said  presumption  by  evidence,  such 
presumption  becomes  conclusive,  and  the  burden  of  proof  is 
placed  upon  the  defendants  to  show  wiant  of  such  knowledge 
or  assent;  and  where  such  legal  presumption  is  sought  to  be 
overcome  by  evidence,  as  in  this  case,  the  presumption  of  knowl- 
edge of  said  bank's  insolvency  is  sought  to  be  denied  by  the 
testimony  of  the  defendants,  the  said  knowledge  must  be  ^^^ 
found  as  a  fact;  but  such  knowledge  need  not  be  proven  by 
direct  evidence,  but  may  be  proven  by  facts  and  circumstances. 
And  if  the  evidence  shows  that  the  defendants  had  opportuni- 
ties for  knowing  the  true  condition  of  said  bank,  and  were  fre- 
quently at  its  banking-house,  and  made  inquiries  of  its  officers 
as  to  its  condition,  and  examined  its  assets  and  books,  and  had 
knowledge  of  such  facts  and  circumstances  which,  if  followed 
up  by  a  reasonably  prudent  person,  would  have  disclosed  the 
true  condition  of  said  bank,  then  such  knowledge  may  be  in- 
ferred from  such  facts  and  circumstances  and  such  opportuni- 
ties for  knowing  the  condition  of  said  bank. 

"4.  The  court  further  declares  the  law  to  be  that  if  the  evi- 
dence shows  that  the  plaintiff,  at  the  time  stated  in  the  sec- 
ond count  of  the  petition,  deposited  any  sum  of  money  in. 
the  Citizens'  Stock  Bank,  and  prior  to  making  said  deposit  the 
defendants  represented  the  said  bank  to  be  in  a  solvent  condi- 
tion, by  making  and  publishing  written  statements  showing 


582  Utley  v.  Hill.  [Missouri, 

said  bank  to  be  in  a  solvent  condition,  which  said  statements 
were  seen  and  relied  upon  by  the  plaintiff  before  making  said 
deposits,  and  that  at  the  time  said  statements  were  so  made 
and  published  by  the  defendants,  the  said  bank  was  in  an  in- 
solvent condition,  and  that  said  statements  were  false,  and  that 
the  defendants  knew  at  the  time  that  said  statements  were  false, 
or  that  the  defendants  were  conscious  of  the  fact  that  they 
did  not  know  whether  the  said  statements  were  true  or  false, 
and  published  the  same  knowing  that  they  had  no  knowledge 
as  to  whether  said  statements  were  true  or  false,  and  such  state- 
ments were  made  for  the  purpose  of  inducing  the  plaintiff  or 
other  persons  who  might  see  them  to  believe  that  said  bank 
was  in  a  solvent  condition,  then  the  finding  must  be  for  the 
plaintiff,  and  his  damages  assessed  at  such  sum  as  the  evidence 
may  show  was  so  deposited  by  him  in  said  bank  and  such  sum 
as  may  remain  unpaid. 

"5.  The  court  further  declares  the  law  to  be  that  the  state- 
ments required  by  law  to  be  made  to  the  secretary  of  ^^  state 
by  the  defendant  directors  should  be  a  true  statement  of  the 
condition  of  the  Citizens'  Stx)ck  Bank,  of  which  they  were  di- 
rectors, at  the  time  stated  in  said  statements  so  made  and  signed 
by  them,  and  that  the  said  statements  are  for  the  information 
of  the  public  when  the  same  are  published  as  required  by  law, 
and  that  the  plaintiff  and  the  public  had  a  right  to  rely  upon 
such  published  statements  as  being  true,  and  that  said  state- 
ments read  in  evidence  purported  to  be  the  corporate  act  of 
the  board  of  directors  of  the  Citizens*  Stock  Bank,  and  pur- 
ported to  be  within  the  personal  knowledge  of  such  of  the  de- 
fendants as  signed  the  same;  and  if  the  evidence  shows  that  the 
eaid  statements  were  false  and  dijd  not  contain  a  true  state- 
ment as  to  the  condition  of  said  bank,  and  the  defendant  di- 
rectors knew  at  the  time  said  statements  were  published  that 
the  same  had  not  been  authorized  by  the  board  of  directors  of 
said  bank,  and  knew  that  the  same  was  the  individual  act  of 
said  directors  so  signing  and  publishing  said  statements,  and 
they  knew  that  said  statements  were  designed  for  publication, 
and  were  intended  for  the  public,  and  that  said  statements  were 
seen  and  relied  upon  by  the  plaintiff  before  making  his  said 
deposit,  and  that  the  defendants  knew  that  they  had  no  per- 
sonal knowledge  as  to  whether  said  statements  were  true  or 
false,  and  that  said  statements  were  materially  false,  and  that 
said  bank  was  then  in  an  insolvent  condition  instead  of  a  sound 
eondition,  then  said  statements  were  made  and  published  scien- 
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ter,  and  the  plaintiff  is  entitled  to  recover  such  damages  as 
the  evidence  may  show  that  he  has  sustained  in  consequence 
thereof.'* 

These  declarations  of  law  the  court  refused  to  give,  to  which 
action  of  the  court  in  refusing  to  give  each  of  said  declarations 
of  law  the  plaintiff  then  and  there  excepted. 

The  court  thereupon  rendered  a  judgment  upon  the  referee's 
report  for  the  defendants,  in  words  and  figures  as  follows: 
"Now,  at  this  day  come  again  the  parties,  by  their  respective 
attorneys,  and  the  exceptions  heretofore  filed  by  ^'^'^  defend- 
ants to  the  report  of  Hon.  Charles  W.  Sloan,  referee,  and  this 
cause  having  been  argued  and  submitted  at  the  last  term,  and 
taken  under  advisement,  and  the  court,  being  now  fully  advised 
of  and  concerning  the  premises,  doth  find  from  the  report  that 
the  referee  did  determine  as  a  fact  and  report  that  defendants 
did  not  have  knowledge  of  the  insolvency  of  the  Citizens'  Stock 
Bank,  or  of  its  failing  condition  or  circumstances,  at  the  times 
of  the  making  of  the  deposit  and  the  creation  of  the  debts  sued 
for  in  plaintiff's  petition;  and  the  court  doth  further  find  from 
said  report  that  the  referee  determined  and  reported  as  a  fact 
the  various  statements  of  the  condition  of  the  said  Citizens* 
Stock  Bank,  signed  by  the  defendants,  were  made  by  them  with- 
out any  knowledge  or  information  that  the  same  were  untrue, 
but  were  made  in  the  honest  belief  that  said  statements  and 
representations  of  the  condition  of  said  bank  set  out  and  re- 
ferred to  in  the  petition  were  true,  and  that  said  statements 
and  representations  were  made  by  defendants  in  good  faith,  and 
in  reliance  upon  the  assurances  of  the  cashier  of  said  bank 
that  it  was  always  prospering,  and  in  reliance  upon  the  facts 
furnished  to  them  as  to  the  financial  condition  of  the  said  bank 
by  the  cashier  in  charge  of  its  books;  and  the  court,  being 
satisfied  that  said  finding  of  fact,  as  above  set  out,  was  proper  and 
correct,  upon  the  evidence  reported  by  the  referee,  doth  now 
sustain  exceptions  numbered  1,  3,  4,  15,  17,  18,  19,  20,  21,  22, 
25,  and  26  filed  by  the  defendants  to  the  report  of  the  referee, 
and  doth  now  overrule  all  other  exceptions  filed  by  defendants 
to  said  report;  and  the  court  doth  hold  and  determine  as  a  mat- 
ter of  law,  upon  the  facts  reported  by  said  referee,  that  the 
plaintiff  is  not  entitled  to  recover  upon  either  count  of  the 
petition,  and  doth  therefore  find  the  issues  for  the  defendants 
upon  all  the  counts  of  the  petition.  Wherefore  it  is  considered 
by  the  court  that  the  plaintiff  take  nothing  by  his  said  writ, 
and  that  defendants  go  hence  without  day,  and  that  they  have 
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and  recover  of  plaintiff  ^'^^  their  costs  and  charges  in  this  be- 
half laid  out  and  expended,  and  that  execution  issue  therefor.'* 

In  proper  time  the  plaintiff  filed  a  motion  for  a  new  trial, 
which  being  overruled,  he  filed  a  bill  of  exceptions.  In  the 
abstract  of  the  record  it  is  stated  that  the  evidence  taken  before 
the  referee  tended  to  support  his  findings  of  fact.  The  bill  of 
exceptions  did  not  preserve  any  of  the  evidence  in  the  case, 
notwithstanding  the  defendants  insisted  upon  it  being  em- 
bodied in  full  therein.  So  that  this  case  is  now  before  this 
court  on  the  pleadings,  the  report  of  the  referee,  the  excep- 
tions thereto,  the  instructions  asked  by  the  plaintiff,  and  the 
judgment  of  the  court  on  the  referee's  report. 

Of  the  exceptions  sustained,  the  fifteenth  and  eighteenth 
are  based  upon  the  weight  of  the  evidence,  and  the  ruling  of 
the  trial  court  as  to  them  will  not  be  reviewed  in  this  court: 
1.  Because  it  is  the  settled  practice  of  this  court  not  to  re- 
view conflicting  evidence,  nor  to  review  the  rulings  or  findings 
of  the  trial  court  on  such  evidence;  and  2.  Because,  even 
if  this  were  not  so,  there  is  no  evidence  before  ua  in  this  case. 
The  ruling  of  the  trial  court  must  therefore  be  taken  to  hold, 
in  this  regard,  that  the  suspicions  of  the  defendants  were  not 
aroused  by  the  character  and  kinds  of  the  business  of  some  of 
the  debtors  of  the  bank  to  such  an  extent  that  they  were  put 
upon  inquiry,  and  by  the  proper  discharge  of  their  duties  they 
could  have  discovered  the  insolvency  of  the  bank,  and  that  the 
etatements  made  by  the  defendants  to  the  secretary  of  state 
were  not  intended  to  induce  the  plaintiff  to  deposit  his  money 
in  the  bank. 

This  leaves  two  questions  of  law  in  this  case,  to  wit:  1.  In 
an  action  under  section  2760  of  the  Eevised  Statutes  of  1889, 
by  a  depositor  against  the  directors  of  a  bank,  who  assent  to 
the  reception  of  deposits  after  they  have  knowledge  that  the 
bank  is  insolvent  or  in  failing  circumstances,  are  such  directors 
individually  responsible  for  such  deposits,  unless  it  appears, 
from  the  whole  case,  that  they  had  actual  knowledge,  or  are 
*®®  they  liable  if  it  appears  that  they  were  negligently  ignorant 
of  the  condition  of  the  bank,  in  that  they  could  have  ascer- 
tained its  condition  if  they  had  not  neglected  to  investigate 
or  keep  posted  as  to  the  affairs  of  the  bank,  and  are  they  so 
charged  by  law  with  the  duty  of  managing-  the  business  of  the 
bank  that  they  are  charged  with  knowledge,  and  are  estopped 
to  plead  ignorance  of  its  condition?  And  2.  Are  directors  of 
A  bank  liable  to  depositors,  in  a  <;onimon-law  action  for  deceit. 
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for  statements  made  to  the  secretary  of  state,  required  by  sec- 
tion 2752  of  the  Eevised  Statutes  of  1889,  which  were  not  true, 
but  which  they  honestly  believed  were  true,  and  which  were  in 
good  faith  based  upon  details  furnished  to  them  by  the  cashier 
of  the  bank,  whose  reputation  was  good?  These  questions  will 
be  treated  in  their  order. 

1.  The  first  proposition  necessitates  a  short  retrospect  of  the 
law.  The  relation  of  a  depositor  to  a  bank  is  that  of  ordi- 
nary debtor  and  creditor.  "The  relation  between  the  cred- 
itors and  the  corporation  is  that  of  contract,  and  not  of  trust": 
Briggs  V.  Spaulding,  141  U.  S.  133,  followed  in  Union  Nat. 
Bank  v.  Hill,  148  Mo.  396,  71  Am.  St.  Eep.  615.  "But  there 
is  nothing,  of  either  contract  or  trust,  in  all  ordinary  cases,  to 
create  any  relation  between  the  creditor  and  the  directors": 
Briggs  y.  Spaulding,  141  U.  S.  132;  Union  Nat.  Bank  v.  Hill, 
148  Mo!  396,  71  Am.  St.  Eep.  615.  Accordingly,  it  was  held 
in  Union  Nat.  Bank  v.  Hill,  148  Mo.  396,  71  Am.  St.  Eep.  615, 
which  was  a  suit  by  the  creditors  of  the  same  bank  against 
these  same  defendants  to  recover  the  deposits  lost  by  the  cred- 
itors by  reason  of  the  negligence  of  the  defendants  in  managing 
the  affairs  of  the  bank,  that  there  could  be  no  recovery  by  de- 
positors against  directors  of  a  bank  because  of  the  negligence 
of  the  directors  in  managing  the  affairs  of  the  bank;  that  the 
directors  are  liable  for  negligent  performance  of  duty  to  the 
bank,  or  to  its  assignee,  or  to  a  receiver  thereof,  but  not  to 
the  creditors,  because  of  want  of  privity  of  contract  or  duty 
between  them.  So,  also,  in  Fusz  v.  Spaunhorst,  67  Mo.  264, 
265,  the  same  doctrine  was  announced  by  this  court,  speaking 
through  Sherwood,  J.,  and  it  was  further  ^*^^  pointed  out  that, 
aside  from  the  statutory  liability,  directors  were  not  liable  in- 
dividually to  depositors  for  mere  nonfeasance;  that  "nothing 
short  of  active  participancy  in  a  positively  wrongful  act  in- 
tendedly  and  directly  operating  injuriously  to  the  prejudice  of 
the  party  complaining,  will  give  origin  to  individual  liability"; 
that  the  injury  must  be  "occasioned  by  the  malicious  or  fraudu- 
lent act  of  the  party  complained  of." 

The  case  last  referred  to  was  an  action  by  depositors  against 
directors  of  a  bank,  and  was  based  upon  section  27  of  article 
12  of  the  constitution  of  Missouri,  which  is  as  follows:  "Sec.  27. 
It  shall  be  a  crime,  the  nature  and  punishment  of  which  shall 
be  prescribed  by  law,  for  any  president,  director,  manager, 
cashier,  or  other  officer  of  any  banking  institution  to  assent  to 
the  reception  of  deposits,  or  the  creation  of  debts  by  such  bank- 
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ing  institution,  after  lie  shall  have  had  knowledge  of  the  fact 
that  it  is  insolvent  or  in  failing  circumstances;  and  any  such 
officer,  agent,  or  manager  shall  be  individually  responsible  for 
Buch  deposits  bo  received,  and  all  such  debts  so  created  with 
his  assent."  It  was  held  that  this  section  of  the  constitution 
was  not  self-enforcing,  and  that,  as  no  statute  had  been  passed 
carrj'ing  it  into  effect,  there  was  no  statutory  liability  of  di- 
rectors of  a  bank  to  its  depositors,  and  as  there  was  no  such 
liability  except  upon  the  grounds  pointed  out,  at  common  law 
the  defendants  were  not  liable  at  all. 

By  the  act  of  May  15,  1877,  the  general  assembly  amended 
the  law  as  to  banks:  Laws  1877,  p.  28.  Section  21  of  that  act 
was  as  follows:  "No  president,  director,  manager,  cashier,  or 
other  officer  or  agent  of  any  bank  organized  and  doing  business 
under  the  provisions  of  this  act,  or  any  law  of  this  state,  shall 
receive  or  consent  to  the  reception  of  deposits  or  create  or  con- 
Bent  to  the  creation  of  any  indebtedness  after  becoming  aware 
that  such  association  is  insolvent  or  in  failing  circumstances. 
Every  person  violating  the  provisions  of  this  section  shall  be 
individually  responsible  for  such  deposits  so  received  and  all 
Buch  debts  so  contracted,"  etc.  Then  ***  follow  provisions 
allowing  contribution  to  be  recovered  by  one  director  from  an- 
other, which  are  omitted,  because  not  material  here. 

At  the  same  session  the  general  assembly,  by  an  act  approved 
April  18,  1877  (Acts  1877,  p.  239),  amended  chapter  201,  re- 
lating to  crimes,  by  adding  a  new  section  thereto,  as  follows: 
"If  any  president,  director,  manager,  cashier,  or  other  officer 
of  any  banking  institution  doing  business  in  this  state  shall 
receive  or  assent  to  the  reception  of  any  deposit  of  money  or 
other  valuable  thing  in  such  bank  or  banking  institution,  or  if 
any  such  officer  or  agent  shall  create  or  assent  to  the  creation 
of  any  debts  or  indebtedness  by  such  bank  or  banking  insti- 
tution, in  consideration,  or  by  reason  of  which  indebtedness  any 
money  or  valuable  property  shall  be  received  into  such  bank 
or  banking  institution  after  he  shall  have  had  knowledge  of 
the  fact  that  it  is  insolvent  or  in  failing  circumstances,  he  shall 
be  deemed  guilty  of  larceny,  and  upon  conviction  thereof  shall 
be  punished  in  the  manner  and  to  the  same  extent  as  is  pro- 
vided by  law  for  stealing  the  same  amount  of  money  deposited, 
or  valuable  thing,  if  loss  occur  by  reason  of  such  deposit." 

The  act  of  May  15,  1877,  relating  to  civil  liability,  was 
amended  by  changing  the  words  "after  becoming  aware"  to 
the  words  "after  he  shall  have  had  knowledge  of  the  fact,'* 
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and  was  carried  into  the  revision  of  1879,  with  an  amendment 
as  to  contributions  not  material  here,  and  became  section  918^ 
article  7,  chapter  21.  The  act  of  April  23,  1877  (Laws  1877, 
pp.  35,  36),  now  section  2761  of  the  Eevised  Statutes  of  1889, 
makes  the  insolvency  or  failing  circumstances  of  the  bank  prima 
facie  evidence  of  the  knowledge  and  assent  of  the  directors. 

The  act  of  April  18,  1877,  relating  to  criminal  liability, 
was  carried  into  the  revision  of  1879,  and  became  section 
1350,  article  3,  chapter  24,  but  it  was  amended  by  that  re- 
vision by  adding  thereto  the  following  proviso:  "Provided, 
that  the  failure  of  any  such  bank  or  banking  institution  shall 
***^  be  prima  facie  evidence  of  knowledge  on  the  part  of  any 
such  officer  or  person  that  the  same  was  insolvent  or  in  failing 
circumstances  when  the  money  or  property  was  received  on  de- 
posit." 

The  act  of  1887  (Laws  1887,  p.  162)  extended  the  criminal 
law  so  as  to  apply  to  private  banks.  The  provision  as  to  civil 
liability  was  carried  into  the  Revised  Statutes  of  1889  with- 
out any  change  whatever.  The  provision  as  to  criminal  lia- 
bility (being  section  1350  of  the  Revised  Statutes  of  1879,  as 
amended  by  the  act  of  1887)  was  carried  into  the  revision  of 
1889  without  change,  and  appears  as  section  3581  thereof. 

Thus  we  see  that,  so  far  as  civil  liability  is  concerned,  the 
only  change  material  to  this  inquiry  that  has  been  made  in  the 
law  since  the  two  acts  of  1877  were  passed  was  to  strike  out 
the  words  "after  becoming  aware,"  and  to  substitute  the  words 
"after  he  shall  have  had  knowledge  of  the  fact"  that  the  bank 
is  insolvent  or  in  failing  circumstances;  thereby  using  the  same 
words  that  are  employed  in  the  constitution  and  in  the  crim- 
inal statute,  an^  that  the  criminal  statute  makes  the  failure 
of  the  bank  prima  facie  evidence  of  knowledge  on  the  part 
of  any  officer  that  the  bank  was  insolvent  or  in  failing  cir- 
cumstances when  the  deposit  was  received,  while  the  civil  stat- 
ute makes  the  insolvency  or  failing  circumstances  of  the  bank 
prima  facie  evidence  of  the  knowledge  and  assent  of  the  di- 
rectors. 

State  V.  Darrah,  152  Mo.  522,  was  a  criminal  prosecu- 
tion, under  section  3581,  against  the  president  of  a  bank  for 
receiving  deposits  after  he  had  Icnowledge  that  the  bank  was 
insolvent  or  in  failing  circumstances,  and  it  was  held  error 
to  refuse  an  instruction  which  declared  the  law  to  be  that,  not- 
withstanding the  failure  of  the  bank  was  prima  facie  evidence 
of  such  knowledge,  still  the  burden  of  proof  was  not  changed 
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by  the  statute,  but  that  the  defendant  could  show  the  condi- 
tion of  the  bank  and  circumstances  tending  to  exonerate  him 
from  criminal  liability,  and  then,  on  the  whole  case,  the  bur- 
den of  proof  would  still  rest  on  the  state;  and  the  same  is  true 
■**  as  to  proceedings  under  the  civil  statute.  This  decision  dis- 
poses of  the  plaintiil's  claim  that  the  defendants  are  estopped 
from  showing  want  of  knowledge  because  it  is  their  duty  under 
the  law  to  know. 

If  anything  further  were  needed  to  be  said  as  to  this  con- 
tention, it  would  be  sufficient  to  add  that  the  statute  only 
makes  the  failure  of  the  bank  prima  facie  knowledge  of  in- 
solvency, whereas  if  the  defendants  are  estopped  to  deny 
knowledge  because  it  was  their  duty  to  know,  or  because  if 
they  had  not  been  negligent  they  would  not  have  been  igno- 
rant, then  the  failure  of  the  bank  would  necessarily  be  con- 
clusive knowledge  of  insolvency,  and  if  this  were  true,  there 
would  be  no  defense  to  a  suit  of  this  character  or  to  a  criminal 
prosecution.  It  would  be  enough  to  prove  the  deposit  and 
the  failure  of  the  bank,  and  the  court  would  have  to  instruct 
the  jury  to  return  a  verdict  for  the  plaintiff.  This  would 
make  directors  and  officers  of  a  bank  guarantors  to  the  de- 
positors of  all  money  deposited  in  the  bank.  The  history  of 
the  law,  its  language,  and  the  prior  decisions  of  this  court 
demonstrate  that  neither  the  framers  of  the  constitution  nor 
the  law-makers  ever  intended  to  provide  for  any  such  revolu- 
tion in  the  liability  of  directors  of  a  bank.  The  law  is  drastic 
and  penal,  but  it  does  not  cut  off  all  defense.  It  was  intended 
to  reach  and  punish  the  guilty,  not  to  ruin  and  disgrace  the 
honest  directors,  who  acted  in  perfect  good  faith  and  without 
guilty  knowledge.  Such  a  construction  as  is  here  contended 
for  would  shut  the  doors  of  every  bank  in  the  state,  because 
honest  and  responsible  directors  would  not  serve  as  such  offi- 
cers, and  thereby  incur  liabilities  and  penalties  far  beyond 
what  the  law  imposes  on  them  in  similar  relations  to  all  other 
corporations,  or  else  a  far  worse  condition  than  closing  the 
banks  would  be  brought  about,  for  irresponsible  and  con- 
scienceless persons  could  alone  be  induced  to  accept  director- 
ships or  offices  in  banks,  intending  to  "make  hay  while  the 
sun  shone,"  and  when  the  crash  came  take  a  change  of  venue 
*""*  to  some  other  jurisdiction,  where  the  extradition  laws  do 
not  apply. 

The  liability  of  directors  under  the  criminal  law  must  be 
regarded  as  settled  by  State  v.  Darrah,  153  Mo.  522.     The  civil 
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and  criminal  statutes,  though  passed  as  separate  acts,  were 
passed  at  the  same  session  of  the  general  assembly,  and  were  both 
enacted  to  carry  into  effect  the  provisions  of  section  27,  article 
12,  of  the  constitution,  which  provides  for  a  criminal  and  civil 
liability  both,  and  therefore  these  acts  may  be,  and  should 
be,  read  together,  and  a  judicial  construction  of  one  applies 
with  equal  force  to  similar  provisions  of  the  other.  The  con- 
stitution and  the  acts  require  that,  to  subject  a  director  or 
officer  to  the  pain  and  penalties  denounced,  ''he  shall  have  had 
knowledge  of  the  fact  that  it  is  insolvent  or  in  failing  cir- 
cumstances," when  he  assented  to  the  receipt  of  the  deposit. 
The  word  '^knowledge"  here  employed  must  be  taken  in  its 
common  acceptation;  that  is,  in  the  plain  or  ordinary  meaning 
and  usual  sense  of  the  word:  State  v.  Jones,  103  Mo.  305;  War- 
ren V.  Barber  etc.  Paving  Co.,  115  Mo.  573;  State  v.  Marion 
County  Court,  128  Mo.  437.  It  ought  to  be  so  construed  that 
no  man  who  is  innocent  can  be  punished  or  endangered:  State 
V.  McLain,  49  Mo.  App.  398;  9  Bacon's  Abridgment,  255.  So 
treated,  we  may  properly  look  to  the  source  to  which  men  gen- 
erally apply  for  the  meaning  of  the  word  *Tmowledge."  Web- 
ster's Dictionary  defines  '^knowledge":  "1.  The  certain  percep- 
tion of  truth;  belief  which  amounts  to,  or  results  in,  moral  cer- 
tainty; indubitable  apprehension.  5.  Information;  intelligence; 
as,  'to  have  knowledge  of  a  fact.' "  The  knowledge  which  the 
law  requires  that  a  director  shall  have  had  means  a  guilty 
knowledge,  not  an  innocent,  bona  fide,  ignorance  arising  from 
neglect  to  keep  posted  or  to  inquire.  It  must  be  construed  to 
have  been  intended  as  a  sword  with  which  to  punish  the  guilty, 
and  a  shield  to  protect  the  innocent.  If  this  had  not  been  the 
intention,  the  liability  would  have  been  made  absolute  and  un- 
qualified, instead  of  dependent  upon  knowledge.  The  framers 
2®*  of  the  organic  and  of  the  statute  law  must  be  held  to  have 
understood  how  the  business  of  a  bank  is  conducted.  They 
must  have  known  that  the  directors  are  drawn  from  the  busiest 
men  in  the  community;  men  who  have  carved  success  out  of 
chaos,  who  have  succeeded  where  the  great  multitude  has  failed; 
men  who  are  not  expected  and  could  not  afford  to  give  their 
whole  time  to  the  business  of  the  bank.  The  law-makers  knew 
that  the  active  management  of  a  bank  usually  devolves  upon 
the  president  and  cashier,  and  that  to  the  latter  is  usually  in- 
trusted the  management  of  the  details.  They  knew  that  few 
directors  had  the  time,  and  fewer  still  the  capacity,  to  examine 
the  books  of  a  bank  and  ascertain  its  solvency;  that  even  in 
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their  awn  business  they  could  not  take  ofE  a  trial  balance  from 
the  books  they  employed  experts  to  keep  for  them,  either  be- 
cause they  had  not  the  time  to  do  so  for  themselves,  or  because 
they  did  not  have  the  capacity  to  do  so.  The  law  imposes  a 
liability  on  directors  of  a  bank  which  directors  of  no  other  cor- 
poration are  subject  to.  It  is  a  liability  which  is  not  limited  to 
any  specific  amount;  it  is  as  broad  as  the  wrongdoing — the 
fraud — of  the  director.  It  is  a  personal  liability  for  every  cent 
a  depositor  lost  which  a  director  consented  t-o  have  deposited 
in  the  bank  after  the  director  shall  have  had  knowledge  of  the 
insolvency  of  the  bank  or  that  it  was  in  failing  circumstances. 
It  is  an  unlimited  liability,  but  it  is  not  an  absolute  one.  It 
is  qualified  by  a  condition,  the  existence  or  nonexistence  of 
which  may  make  the  director  liable  for  the  total  amount  lost 
by  the  depositor  or  may  not  make  him  liable  for  a  cent  thereof. 
The  liability  is  measured  by  the  knowledge.  As  was  said  in 
Fusz  v.  Spaunhorst,  67  Mo.  264,  the  directors  are  not  liable  to 
the  depositors,  "unless  the  injury  were  occasioned  by  the  ma- 
licious or  fraudulent  act  of  the  party  complained  of;  mere  non- 
feasance will  not  answer."  So  it  is  that  the  plaintiff  in  a  suit 
of  this  character  must  allege  a  fraud  committed  by  the  defend- 
ant— a  willful  act  done — in  order  to  hold  the  defendant  liable, 
and,  having  alleged  a  fraud,  the  burden  rests  on  the  ^****  plain- 
tiff to  prove  it.  And  as  was  aptly  stated  by  Black,  J.,  in  Van 
Raalte  v.  Harrington,  101  Mo.  610,  20  Am.  St.  Rep.  626:  *1i  is 
one  thing  to  say  knowledge  may  be  inferred  from  facts  and  cir- 
cumstances sufficient  to  put  a  person  upon  inquiry,  ....  but 
it  is  a  different  thing  to  say  such  circumstances  are,  as  a  mat- 
ter of  law,  knowledge."  In  this  case  there  is  no  pretense  that 
the  defendants  had  actual  knowledge,  and  the  judgment  of 
the  trial  court  finds  the  fact  to  be,  not  only  that  they  had 
no  knowledge,  but  also  that  their  suspicions  were  not  even 
aroused  to  such  an  extent  as  would  have  put  a  prudent  man  on 
inquiry.  The  judgment  of  the  circuit  court  in  this  regard  is 
this:  "And  the  court  doth  further  find  from  said  report  that 
the  referee  determined  and  reported  as  a  fact  the  various  state- 
ments of  the  condition  of  the  said  Citizens'  Stock  Bank,  signed 
by  the  defendants,  were  made  by  them  without  any  knowledge 
or  information  that  the  same  were  untrue,  but  were  made  in 
the  honest  belief  that  said  statements  and  representations  of 
the  condition  of  said  bank,  set  out  and  referred  to  in  the  peti- 
tion, were  true,  and  that  said  statements  and  representations 
were  made  by  defendants  in  good  faith,  and  in  reliance  upon 
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the  assurances  of  the  cashier  of  said  bank  that  it  was  always 
prospering,  and  in  reliance  upon  the  facts  furnished  to  them 
as  to  the  financial  condition  of  the  said  bank  by  the  cashier  in 
charge  of  its  books,  and  the  court  being  satisfied  that  said 
findings  of  fact,  as  above  set  out,  was  proper  and  correct  upon 
the  evidence  reported  by  the  referee,"  etc.  In  the  case  of 
Union  Nat.  Bank  v.  Hill,  148  Mo.  396,  71  Am.  St.  Rep.  615, 
this  court  held  that  they  were  not  liable  in  a  suit  by  creditors 
for  negligence  in  the  management  of  the  affairs  of  the  bank. 
But  one  conclusion  can  be  drawn  from  these  conditions,  and 
that  is  that  the  judgment  of  the  circuit  court  on  the  first  count 
of  the  petition  is  right. 

This  conclusion  is  in  harmony  with  adjudications  upon 
analogous  statutes  in  other  jurisdictions.  State  v.  Tombiin, 
57  Kan.  841,  was  a  criminal  prosecution,  under  the  statute 
of  Kansas,  against  the  defendant,  charging  that  as  president, 
^^^"^  director,  and  managing  officer  of  the  bank  he  "received 
deposits  of  money  when  the  bank  was  insolvent,  knowing  that 
it  was  in  that  condition."  The  supreme  court  of  Kansas  said: 
*^While  the  instructions  fairly  state  the  law  in  the  main,  the 
concluding  paragraph  of  the  fourteenth  instruction  given 
seems  to  imply  that  the  defendant  might  be  held  guilty  in  a 
criminal  prosecution  if,  through  his  negligence,  he  did  not 
know  the  actual  condition  of  the  bank  when  it  was  in  fact  in- 
solvent. It  was  proper  for  the  jury  to  take  into  consideration 
the  defendant's  relation  to  the  bank  as  a  managing  officer,  and 
the  duties  he  owed  to  it,  for  the  purpose  of  determining 
whether  he  actually  knew  its  insolvent  condition;  but  mere 
negligence  would  not  render  him  guilty  of  a  crime.  It  was  in- 
cumbent upon  the  state  to  establish,  not  only  the  fact  of  in- 
solvency, but  the  defendant's  knowledge  of  it."  Minion  y. 
Stahlraan,  96  Tenn.  98,  was  an  action  by  a  depositor  against 
the  officers  and  directors  of  a  bank  to  recover  a  deposit  re- 
ceived wlien  the  bank  was  alleged  to  be  insolvent,  and  lost 
by  the  subsequent  failure  of  the  bank.  The  declaration  al-' 
leged  that  defendants  were  officers  of  the  bank,  "and  having 
due  notice  and  knowledge  of  such  facts  and  circumstances 
as  by  ordinary  diligence  and  business  skill  would  have  shown 
them  its  true  financial  condition,  which  was  that  of  insolvency, 
and  having  reason  and  cause  to  know  that  anyone  depositing 
money  and  evidences  of  debt  therein  for  collection  was  liable 
to  lose  the  money  so  deposited  or  collected  by  reason  of  its  in- 
solvency, ....  did   continue  to   keep  open   and  operate  the 
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same  ob  a  bank,  and  invite  the  custom  and  patronage  of  plain- 
tiff and  others,  and  that  plaintiff  being  induced  thereby,  and 
deceived  and  misled  by  such  wrongful  act  of  defendants,"  de- 
posited his  money,  and  lost  it.  The  defendants  demurred  to 
this  charge,  on  the  ground  that  "they  are  not  liable,  as  di- 
rectors of  the  Bank  of  Commerce,  for  receiving  deposits  when 
they  merely  had  notice  or  knowledge  of  facts  and  circumstances 
which,  by  use  of  ordinary  diligence  and  business  ^*"*  skill, 
would  have  shown  the  said  Bank  of  Commerce  to  be  insolvent. 
In  order  to  be  liable,  it  must  appear  that  they  knew  the  said 
bank  to  be  insolvent  and  willfully  and  knowingly  received  the  de- 
posits.'* The  statute  of  Tennessee  provides:  "And  if  any  di- 
rector or  directors  of  any  of  the  banks  of  this  state  shall  be 
guilty  of  any  fraud  or  willful  mismanagement  of  the  affairs  of 
such  bank  by  which  any  loss  shall  be  occasioned  to  its  creditors, 
such  director  or  directors,  upon  legal  ascertainment  of  the  facts, 
shall  be  individually  liable  for  such  loss."  The  supreme  court 
quoted  and  followed  the  decision  of  this  court  in  Fusz  v.  Spaun- 
horst,  67  Mo.  264,  and  said:  "It  was  held  by  this  court  in 
Hume  V.  Commercial  Bank,  9  Lea,  728,  that  'this  section  pro- 
vides for  a  case  of  intentional  fraud  and  willful  mismanage- 
ment.* It  is  not  tantamount  to  a  charge  of  intentional  fraud 
or  willful  mismanagement  to  allege  that  'having  due  notice  and 
knowledge  of  such  facts  and  circumstances  as,  by  ordinary  dili- 
gence and  business  skill,  would  have  shown  them  its  true  finan- 
cial condition,  which  was  that  of  insolvency.'  This,  at  most, 
is  a  charge  of  negligence  and  inattention;  whereas  there  is  no 
liability  to  creditors  or  depositors,  under  this  statute,  without 
fraud  or  willful  mismanagement." 

Deaderiek  v.  Bank,  100  Tenn.  457,  was  a  bill  by  depositors 
against  directors  of  a  bank  for  the  loss  of  their  deposits  by  the 
failure  of  the  bank,  which  is  alleged  to  have  occurred  by  the 
fraud,  gross  neglect,  and  willful  mismanagement  of  the  di- 
rectors "in  permitting  and  sanctioning  certain  loans  to  insol- 
vent parties,  without  proper  security,  whereby  the  bank  was 
wrecked."  The  action  was  based  on  the  statute  of  Tennessee 
above  set  out.  The  facts  in  that  case  and  in  the  case  at  bar 
bear  so  striking  a  similitude  that  it  is  worthy  of  more  than  a 
passing  reference.  There  a  son  of  one  of  the  directors  was  the 
cashier.  The  case  was  referred  to  a  referee,  who  reported  in 
favor  of  the  plaintiffs,  and  held  the  directors  liable,  and  the 
chancellor  entered  a  decree  accordingly.  The  court  of  chan- 
cery appeals  reversed  that  finding  '''*'**  and  discharged  the  de- 
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fendants.     The  case  was  appealed  to  the  supreme  court,  where, 
referring  to  the    decision   of  the  appellate    court,  it  was  said: 
"Continuing,  that    court    says:  'It  is  manifest,  from    the  evi- 
dence, that  in  the  first  year  of  this  bank's  existence  its  directory 
paid  but  little  attention  to  its  affairs.     The  Duncans  seem  to 
have  dominated.     W.  M.  Duncan  was  believed  to  be,  and  from 
the  record  was,  then,  a  man  of  large  means,  and  he  was  allowed 
free  access  in  obtaining  loans  from  the  funds  of  the  bank  to 
carry  on  his  speculations  and  enterprises.     While  this  is  true^ 
.it  is  equally  true  that  the  other  directors  in  the  bank  believed 
with  great  confidence  that  he  approached  the  condition  finan- 
cially of  a  semi-millionaire,  and  that  he  was  good  for  all  his  en- 
gagements.    It  appears,  however,  that  in  the  larger  or  higher 
banking  circles  of  the  city,  in  1891,  his  credit  began  to  wane, 
but  with  his  own  bank  people  it  was  imquestioned  until  several 
months  of   1892  had  passed.'     Concluding   on  this  point,  the 
court  of  chancery  appeals  say:  *We  find  much  evidence  in  the 
record  that  the  loans  specifically  reported  by  the  special  com- 
missioner and  made  the  basis  of  the   chancellor's    decree  were 
imprudent,  and  made  without  that  care,  caution,  and  prudence 
which  is  ordinarily  supposed  to  govern  the  action  of  the  prudent 
!)usiness  man.'     But,  while  this  is  so,  they  again  say:  *We  have 
been  unable  to  discover  any  proof  which,  with  its  fair  and  legiti- 
mate inferences,  leads  to  the  belief  that  appellants  are  charge- 
able, as  directors,  with  fraud,  or  any  willful  mismanagement  of. 
their  directory  trust,  in  connection  with  the  renewal  or  con- 
tinuance  of  the  loans.*    Upon  this   finding   by  the    court  of 
chancery  appeals  it  is  clear  that,  in  so  far  as  complainants  rest 
their  right  to  recover  upon  the  statutory  liability  of  these  di- 
rectors to  them  as  creditors  of  this  bank,  their  bill  must  fail."' 
Patterson  v.  Minnesota  Mfg.  Co.  (Minn.,  June  18,  1882),  4 
L.  R.  Ann.  745,  was  a  suit  by  a  creditor  against  a  director  of  a 
manufacturing  company  based  upon  a  violation  of  the  statute 
of    Minnesota,  ^'^^  which    provided:  "If    any   corporation  or- 
ganized and  established  under  the  authority  of  this  act  shall 
violate  any  of  its  provisions,  and  shall  thereby  become  insolvent^ 
the  directors  ordering  or  assenting  to  such  violation  shall  be 
jointly  and  severally  liable  in  an  action  founded  on  this  statute 
for  all  debts  contracted  after  such  violation  as  aforesaid.**     The 
officers,  by  authority  of  the  directors,  loaned  its  credit  by  mak- 
ing and  indorsing   accommodation    paper,  in    consequence  of 
which  the  company  failed,  and  this  was  the  violation  of  the 
statute  upon  which  the  plaintiff  predicated  a  right  to  recover. 
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Tlie  supreme  court  said:  'Tlaiutiff's  conteufion  is  that  it  is  the 
duty  of  a  director  to  know  what  is  being  done  in  corporate 
matters;  that  it  is  negligence  for  him  not  to  know;  and  there- 
fore he  is  conclusively  presumed  to  have  known^  and,  not  ob- 
jecting, he  must  be  deemed  assenting.  Such  a  eonstruction 
ivould  impose  this  severe  statutory  liability  for  at  least  every 
act  of  mere  negligence  for  which  he  would  be  liable  at  common, 
law;  but  as  the  act  is  highly  penal,  we  do  not  think  it  ought 
to  receive  so  broad  a  construction.  The  language  of  the  various 
sections  all  tends  to  indicate  that  the  legislature  intended  that 
something  more  than  mere  negligence  should  be  necessary  to 
subject  a  person  to  those  heavy  penalties — something  amount- 
ing to  willful,  or,  at  least,  intentional,  violation  of  legal  duty,. 
«ither  ordering  the  act  done,  participating  in  doing  it,  or  as- 
senting to  its  being  done  with  knowledge  that  it  was  being  or 
-about  to  be  done." 

Other  cases  might  be  added,  but  the  principles  would  not 
•be  more  clearly  enunciated  by  a  multiplication  of  precedents. 
Of  course,  it  must  not  be  understood  that  it  is  intended  to  be 
held  that  a  director  can  shut  his  eyes  to  facts,  circumstances^ 
and  conditions,  and  then  say  he  did  not  know  what  he  must 
have  seen  if  he  had  used  his  senses;  for  such  conduct  would 
be  fraudulent  and  willful  disregard  of  duty.  No  such  condi- 
tion is  presented  by  this  record.  The  defendants  were  negli- 
gent, but  they  acted  in  good  faith,  were  innocent  of  wrong- 
doing, *''*  and  hence  are  not  to  be  charged  as  if  they  had  acted 
with  knowledge,  and  therefore  were  guilty  of  fraud.  They 
were  guilty  of  nonfeasance,  but  not  of  misfeasance;  of  negli- 
■gent  omission  of  duty,  but  not  of  fraudulent  commission  of 
wrong.  It  follows  that  the  first  proposition  must  be  decided  in 
favor  of  the  defendants,  and  that  the  judgment  of  the  circuit 
court  that  a  case  against  them,  under  section  2760  of  the  Ke- 
vised  Statutes  of  1889,  had  not  been  made  out  by  the  proof, 
is  right. 

2.  The  second  proposition  ia.  Are  directors  of  a  bank  liable 
to  depositors,  in  a  common-law  action  for  deceit,  for  state- 
ments made  to  the  secretary  of  state,  required  by  section  2752 
of  the  Revised  Statutes  of  1889,  which  were  not  true,  but 
■which  they  honestly  believed  were  true,  and  which  were,  in 
good  faith,  based  upon  details  furnished  to  them  by  the  cashier 
of  the  bank,  whose  reputation  waa  good  ? 

The  decision  of  this  court  in  Fusz  v.  Spaunhorst,  67  Mo. 
«264,  thaty  "Aside  from  statutory  provisions  or  one  of  gimiiar 
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nature  in  the  organic  law,  the  directors  or  officers  of  an  in- 
corporated bank  would  not  be  individually  responsible  in  an 
action  at  law  for  injury  resulting  to  a  creditor  or  depositor, 
unless  the  injury  were  occasioned  by  the  malicious  or  fraudu- 
lent act  of  the  party  complained  of.  Mere  nonfeasance  will 
not  answer.  Nothing  short  of  active  participancy  in  a  posi- 
tively wrongful  act,  intend edly  and  directly  operating  injur- 
iously to  the  prejudice  of  the  party  complaining,  will  give 
origin  to  individual  liability  as  above  indicated" — must  be 
taken  as  the  major  premise  of  the  syllogism  by  which  this 
proposition  is  solvable.  And  the  duty  of  directors  of  a  bank, 
under  the  law,  in  making  statements  to  the  secretary  of  state, 
is  the  minor  premise.  Section  10  of  the  act  of  1877  (Laws 
1877,  page  30,  now  section  2751  of  the  Eevised  Statutes  of  1889) 
made  it  the  duty  of  every  banking  corporation  to  furnish  to 
the  secretary  of  state,  when  required  by  him,  a  statement  veri- 
fied by  the  president  and  cashier,  and  attested  by  three  di- 
rectors, "of  the  actual  condition  of  such  corporation  at  the  close 
of  business  on  *''*  the  day  designated,  and  which  day  shall  be 
prior  to  such  call."  Section  10  of  the  act  (now  section  2752) 
also  prescribed  the  form  of  the  statement.  Section  11  of  the 
act  (now  section  2753)  required  the  statement  to  be  published 
in  one  or  more  daily  newspapers  published  in  the  city  or  county 
where  the  bank  was  located,  or  in  such  a  weekly  paper  if  there 
was  no  such  daily,  and  a  copy  to  be  posted  in  the  banking  house 
accessible  to  all.  Section  12  of  the  act  (now  section  2754) 
made  it  the  duty  of  the  secretary  of  state  to  call  for  such  a 
statement  not  less  than  twice  each  year,  and  provided  that 
"the  secretary  shall  give  no  notice  to  any  person  whomsoever  of 
the  day  on  which  he  will  call  for  such  statement."  For  a 
violation  of  his  duty  the  secretary  of  state  was  subject  to 
removal  from  office  and  a  fine  of  not  less  than  $500.  The 
act  then  provided:  "And  should  any  president  or  secretary  of 
any  such  corporation,  or  any  director  thereof,  refuse  to  make 
the  statement  so  required  of  them,  or  shall  willfully  and 
corruptly  make  a  false  statement,  they,  and  each  of  them,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of, upon  information  or  indictment,  shall  be  punished  by  a  fine 
for  each  offense,  not  exceeding  $500  and  not  less  than  $100,  or 
by  imprisonment  not  less  than  one  nor  more  than  twelve  months 
in  the  city  or  county  jail,  or  by  both  such  fine  and  imprison- 
ment.'* The  statute  which  created  the  duty  of  making  these 
statements  to  the  secretary  of  state,  therefore,  denounced  tha 
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penalty  for  refusing  to  perform  the  duty,  and  also  prescribed  the 
punishment,  if  the  statement  was  willfully  or  corruptly  false. 
Under  this  condition  of  the  law,  can  it  be  said  that  any  other  lia- 
bility or  penalty  can  be  applied  than  that  the  law  itself  imposes? 
Can  it  be  that  in  this  way  the  common-law  action  of  deceit  has 
been  enlarged  by  statute?  Or  can  it  be  maintained  that  this 
statute  overcomes  the  nonliability  declared  in  the  case  of  Fusz  v. 
Spaunhorst,  67  Mo.  264?  The  first  canon  of  construction  of  a 
statute  law  is  that  "an  affirmative  enactment  of  a  new  rule  im- 
plies a  negative  ^'^  of  whatever  is  not  included  or  is  different, 
and,  if  by  the  language  used  a  thing  is  limited  to  be  done  in  a 
particular  form  or  manner,  it  includes  a  negative  that  it  shall 
not  be  done  otherwise":  Ex  parte  Joffee,  46  Mo.  App.  360; 
Sutherland  on  Statutory  Construction,  sec.  140;  Wells  v.  Super- 
visors, 102  U.  S.  625.  Sutherland  on  Statutory  Construction, 
section  208,  lays  down  the  rule:  "When  a  law  imposes  a  pun- 
ishment which  acts  upon  the  offender  alone,  and  not  as  a 
reparation  to  the  party  injured,  and  where  it  is  entirely  within 
the  discretion  of  the  law-giver,  it  will  not  be  presumed  that  he 
'intended  that  it  should  extend  further  than  is  expressed;  and 
humanity  would  require  that  it  should  be  so  limited  in  con- 
struction." Sedgwick  on  Statutory  and  Constitutional  Law, 
second  edition,  page  341  et  seq.,  points  out  that,  "where  a  pre- 
cise remedy  for  the  violation  of  a  right  is  provided  by  statute, 
it  gften  becomes  a  matter  of  interest  to  know  whether  the 
statutory  remedy  is.  the  only  one  that  can  be  had,  or  whether  . 
it  is  to  be  regarded  as  merely  cumulative,  the  party  aggrieved 
having  also  a  right  to  resort  to  his  redress  for  the  injury  sus- 
tained at  common  law,  or  independently  of  the  statute.  In 
regard  to  this  we  have  already  noticed  the  rule  that  where  a 
statute  does  not  vest'  a  right  in  a  person,  but  only  prohibits 
the  doing  of  some  act  under  a  penalty,  in  such  a  case  the  party 
violating  the  statute  is  liable  to  the  penalty  only;  but  that  where 
a  right  of  property  is  vested  by  virtue  of  the  statute,  it  may  be 
vindicated  by  the  common  law,  unless  the  statute  confines  the 
remedy  to  the  penalty."  And  again,  at  page  343,  the  same 
author  says:  "But,  on  the  other  hand,  it  is  a  rule  of  great  im- 
portance and  frequently  acted  upon,  that  where  by  a  statute  a 
new  right  is  given  and  a  specific  remedy  provided,  or  a  new 
power  and  also  the  means  of  executing  it  are  provided  by  stat- 
ute, the  power  can  be  executed  and  the  right  indicated  in  no 
other  way  than  that  prescribed  by  the  statute."  Endlich  on 
Interpretation  of  Statutes,  section  465,  says:  "If  the  statute 
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whicli  creates  the  obligation,  whether  public  or  private,  pro- 
vides in  the  same  section  or  passage  a  specific  ^'^*  means  or 
procedure  for  enforcing  it,  no  other  course  than  that  thus  pro- 
vided for  can  be  resorted  to  for  that  purpose."  This  has  been 
the  rule  followed  in  Missouri  ever  since  the  case  of  Eiddick  v. 
Governor,  1  Mo.  147,  where  it  was  said:  "It  is  an  incontro- 
vertible maxim  of  law  that  a  statute  imposing  a  penalty  for  a 
new  created  offense,  or  for  a  breach  of  duty,  and  defining  the 
particular  mode  in  which  and  before  what  tribunal  the  penalty 
shall  be  recoverable,  must  be  strictly  pursued."  And  then, 
pointing  out  that  the  act  under  consideration  imposed  a  new 
duty  upon  sheriffs  and  imposed  a  penalty  for  its  violation  and 
prescribed  the  method  of  enforcement  to  be  pursued  and  the 
tribunal  to  try  the  cause,  the  court  said:  "We  are  at  once  led 
to  the  conclusion  that  they  [the  law-makers]  intended  to  pro- 
vide, specifically,  an  adequate  remedy  for  the  neglect  of  each 
particular  duty  thereby  created,  and  a  different  construction 
would  subject  the  sheriff  to  a  liability  which  we  cannot  rea- 
sonably suppose  he  ever  intended  to  incur."  This  rule  is 
recognized  and  approved  in  Ellis  v.  Whitlock,  10  Mo.  781;  State 
V.  Canton,  43  Mo.  51;  Moore  v.  White,  45  Mo.  206.  So,  on  the 
same  principle,  it  was  said  by  Norton,  J.,  in  Parish  v.  Missouri 
etc.  B.  R.  Co.,  63  Mo.  286:  "So  far  as  the  law  is  to  be  regarded 
as  punitive,  it  should  be  strictly  construed,  and  so  as  not  to 
enlarge  the  liability  it  imposes,  nor  allow  a  recovery  unless  the 
party  seeking  it  brings  his  case  strictly  within  the  terms  or  con- 
ditions authorizing  it.  So  far  as  it  is  to  be  considered  as  com- 
pensatory for  an  injury  done,  it  is  to  be  construed  as  any  other 
statute,"  This  question  is  set  at  rest,  however,  in  People's  Ey. 
Co.  V.  Grand  Ave.  Ey.  Co.,  149  Mo.  253. 

Applying  these  rules  to  the  case  at  bar,  we  have  this  result: 
Before  the  enactment  of  this  statute  there  was  no  obligation 
on  directors  or  officers  of  a  bank  to  make  any  kind  of  a  state- 
ment of  the  actual  condition  of  the  bank  to  the  secretary  of 
state  or  to  anyone  else,  nor  to  publish  any  such  statement  in 
the  newspapers.  The  obligation  and  duty  so  to  ^"^^  do  was 
created  by  the  statute.  The  same  act  which  imposed  the  duty 
prescribed  the  penalty  for  its  violation  and  the  tribunal  before 
which  the  penalty  could  be  enforced;  that  is,  made  it  a  misde- 
meanor, punishable,  on  information  or  indictment,  by  fine  and 
imprisonment.  The  conclusion  is  inevitable  and  unavoidable 
that  no  other  penalty  can  be  exacted  or  enforced  than  that  pre- 
scribed by  the  act.    Nor  can  a  false  statement  made  by  di- 
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rectors  of  a  bank  to  the  secretary  of  state  be  made  the  basis  of 
a  common-law  action  for  deceit.  The  reason  is  plain.  The  law 
exacts  the  statement;  hence  it  is  not  voluntarily  made.  The 
statement  is  required  to  be  made  to  the  secretary  of  state,  so 
that  he  may  take  steps  to  close  the  bank  if  it  is  dangerous  to 
the  welfare  of  the  people  for  it  to  continue  business,  but  it  is 
in  no  sense  a  statement  made  by  the  directors  with  intent  to 
induce  persons  to  deposit  their  money  in  the  bank,  and  there- 
fore a  common-law  action  of  deceit  cannot  be  predicated  upon 
it.  But,  above  all,  the  law  imposes  the  duty  and  prescribes 
the  punishment  for  a  violation  thereof.  The  law  vests  no  right 
of  property  or  of  action  in  anyone  which  may  be  vindicated 
by  the  common  law,  and  therefore  the  penalty  imposed  by  the 
law  is  exclusive,  and  no  other  remedy  is  open  to  anyone. 

Proceeding  along  different  lines  the  courts  of  other  juris- 
dictions have  reached  the  same  result  as  to  the  liability  of  a 
bank  director  in  a  common-law  action  of  deceit  for  false  state- 
ments as  to  the  condition  of  the  bank,  where  the  duty  to  make 
such  a  statement  was  or  was  not  imposed  and  the  penalty  pre- 
scribed for  a  violation  of  such  duty.  The  principle  upon  which 
the  directors  have  been  held  liable  in  those  cases  is  that  they 
knew  the  statement  to  be  false,  not  merely  that  they  might,  by 
ordinary  care,  have  known  that  fact,  and  that,  if  they  acted  in 
making  such  statements  in  good  faith,  upon  details  furnished 
by  the  ordinary  managers  and  clerks  whom  they  have  em- 
ployed, they  cannot  be  held  liable  in  a  common-law  action  of 
«^«  deceit;  Pierratt  v.  Young  (Ivy.,  March  7,  1899),  49  S.  W. 
Eep.  964;  Cowley  v.  Smyth,  46  N.  J.  L.  380,  50  Am.  Kep. 
432;  1  Cook  on  Stock  and  Stockholders,  3d  ed.,  sec.  158.  By 
this,  however,  it  must  not  be  understood  that  no  action  for  de- 
ceit will  lie  against  a  director  of  a  corporation,  banking  or 
otherwise  (there  is  no  difference),  who  has  made  false  and 
fraudulent  representations  as  to  the  condition  of  the  corpora- 
tion, whereby  others  have  been  misled  and  damaged.  Such 
misrepresentations  need  not  be  personally  made,  but  may  con- 
sist of  voluntary  reports  or  prospectuses  which  are  false,  and 
made  fraudulently,  and  published  or  circulated:  1  Morawetz  on 
Private  Corporations,  2d  ed.,  sec.  573.  But  this  rule  cannot  be 
invoked  in  this  case,  for  all  evidence  of  this  kind  was  with- 
drawn by  the  plaintiff,  so  the  referee  reports,  and  the  right  of 
recovery  was  placed  squarely  upon  the  reports  made  to  the 
•ecretary  of    state.     For   these  reasons    the  circuit  court  was 
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right  in  entering  judgment  for  the  defendants  on  the  deceit 
count  of  the  petition. 

3.  It  is  urged,  however,  that  the  circuit  court  had  no  power 
to  set  aside  the  findings  of  fact  by  the  referee  and  make  find- 
ings itself,  but  that  it  must  accept  the  report  as  to  matters  of. 
fact,  or  else  set  it  aside,  as  in  cases  at  law  with  reference  to  the- 
verdict  of  a  jury.  This  contention  finds  support  in  Lingenfel- 
der  V.  Wain  Wright  Brewing  Co.,  103  Mo.  589.  But  in  that  case 
both  sides  conceded  and  contended  that  such  was  the  law,  and, 
the  court  treated  the  case  as  counsel  had  doiie.  But  in  Wentz- 
ville  Tobacco  Co.  v.  Walker,  123  Mo.  671,  the  question  was  con- 
tested and  decided.  There  it  was  held:  "In  causes  wherein  the^ 
court  may  lawfully  direct  a  compulsory  reference,  it  may  like- 
wise act  upon  the  evidence  reported  by  the  referee,  and  f.ndi 
therefrom  different  conclusions  of  fact  from  those  reported  hy 
the  referee.  This  should  now  be  taken  as  settled  law,  under 
the  rulings  in  Caruth-Bymes  Hardware  Co.  v.  Wolter,  91  Mo. 
484,  and  State  v.  Hurlstone,  92  Mo.  327,  without  reopening  the 
question  they  adjudged.  It  was  hence  entirely  competent  for 
the  trial  court,  in  the  case  at  bar,  to  set  aside  ^"^  the  finding^ 
of  the  referee  in  favor  of  plaintiff,  and  then  to  find  for  the  de- 
fendants upon  the  evidence  reported  by  the  referee.'^  This  is^ 
the  true  rule;  for  while  this  court  on  appeal  has  always  treated 
the  report  of  a  referee  as  a  special  verdict,  and  refused  to  dis- 
turb it  if  there  was  substantial  evidence  to  support  it  (Berthold 
V.  O'Hara,  121  Mo.  97),  still  the  power  of  the  circuit  court  ia^ 
very  different;  for  in  such  cases,  a  jury  being  waived,  the  case 
is  triable  before  the  court,  and  because  the  court  has  not  the 
time  to  try  such  cases  it  calls  in  the  aid  of  a  referee  to  take  the 
testimony.  The  referee's  power  is  limited  to  recommending 
a  judgment.  The  duty  and  responsibility  as  to  the  judgment 
rests  upon  the  court.  The  referee  can  aid,  but  not  bind,  the 
judge.  And  with  all  the  evidence  before  the  court,  it  would 
be  a  useless  and  expensive  proceeding  to  refer  the  case  to  the^ 
same  or  another  referee;  for,  perchance,  the*  referee  would  find 
the  facts  the  same  way  again,  and  so  the  expensive  luxury  would 
have  to  be  repeated  until  some  referee  could  be  found  who  would 
find  the  facts  as  the  judge  all  the  while  believed  they  should  be 
found,  and  as  he  could  and  should  have  found  them  upon  the 
coming  in  of  the  first  report.  After  full  investigation  and  this 
protracted  discussion,  no  error  has  been  found  in  the  action  of 
the  trial  court,  and  its  judgment  is  therefore  afi^nned. 

All  concur,  except  Robinson,  J.,  absent. 
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THE  RET^ATION  BETWEEN  A  BANK  AND  ITS  DBJPOSITOR 
Is  tlia<  of  debtor  and  creditor:  Harter  v.  Mechanics'  N«t  Bank,  03 
If.  J.  L.  578,  70  Am.  St.  Rep.  224;  with  nothing  In  the  nature  of  a 
ttrust  or  liduciai'y  character  lu  or  growing  out  of  the  transaction: 
Xieaphart  v.  Commercial  Bank,  45  S.  C.  503,  55  Am.  St  Rep.  800. 

BANKS— FALSE  STATEMENTS  OF  CONDITION.— The  di- 
rectors of  a  bank  are  personally  liable  for  a  loss  caused  to  a  de- 
positor by  their  false  statonionts  of  the  condition  of  the  banlt,  pub- 
lished by  their  authority,  when  they  knew,  or  with  reasonable  care 
might  have  known,  them  to  be  false.  They  are  liable 'when  they 
did  not  know  the  statements  to  be  true,  as  well  as  when  they  knew 
them  to  be  false:  Solomon  v.  Bates,  118  N.  C.  311,  54  Am.  St  Rep. 
725. 

INSOLVENT  BANK— DIRECTORS'  LIABILITY.— The  directors 
of  a  bank  are  conclusively  presumed  to  know  Its  condition.  It  Is 
their  duty  to  know  whether  It  Is  insolvent,  and  It  Is  fraudulent  in 
them  to  put  forth  official  statements  that  the  bank  Is  solvent  when 
they  do  not  know  the  same  to  be  true;  and  they  are  liable  to  those 
who  are  deceived  thereby  Into  having  dealings  with  the  bank,  or 
fliaking  deposits  therein  for  losses  sustained:  Tate  v.  Bates,  118  N. 
<X  287,  54  Am.  St.  Rep.  719.  See,  further.  Com  Exchange  Nat  Bank 
^.  Solicitors'  etc.  Co.,  188  Fa.  St  330,  68  Am.  St  Sep.  872;  Grant 
▼.  Walsh,  145  N.  Y.  592,  45  Am.  St  Rep.  620. 

REFEREE'S  FINDINGS.— A  JUDGMENT  RENDERED  on  the 
findings  of  a  referee  must  stand,  though  some  of  his  findings  may 
have  been  set  aside,  if  there  is  no  error  In  applying  the  law  to 
those  remaining:  Little  Pittsburg  etc  Go.  v.  Little  Chief  etc.  Co., 
11  Colo.  223,  7  Am.  St.  Rep.  226b 
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OONTRAOTS-MISTAKE— IMPOSSIBLE  CONDITION.— If  a 
person  contracts  to  construct  and  furnish  a  fiourlng-mill  that  will 
produce  a  result  measured  by  a  certain  standard  assumed  by  both 
parties  to  exist,  when  in  fact  no  such  standard  does  or  can  exist, 
the  contract  Is  Impossible  of  fulfillment  and  unenforceable. 

CONTRACTS — MISTAKE.— If  an  attempted  contract  assumes 
the  existence  of,  and  Is  based  upon  the  existence  of,  an  essential 
fact  which  does  not  exist,  there  is  no  meeting  of  the  minds  of  the 
parties  In  reality,  and  no  contract  that  can  be  enforced  by  either. 

CONTRA  ore -^  J^IISTAKE— IMPOSSIBLE  CONDITION.— If 
l>y  mutual  mistake  a  contract  is  founded  upon  a  condition  Impos- 
eible  of  performance  because  of  the  assumption  of  the  existence  of 
a  fact  which  cannot  exist,  and  its  adoption  by  both  parties  as  the 
sole  standard  by  which  to  test  the  performance  of  the  condition, 
the  contract  cannot  be  enforced,  and  it  is  immaterial  who  furnished 
the  Information  upon  which  the  condition  is  predicated,  or  that  the 
person  pleading  the  mistake  had  the  means  of  discovering  it,  or 
by  care  and  diligence  might  have  avoided  It 

CONTRACTS— INTENTION— DOUBTFUL  TERMS.— The  cir- 
cumstances under  which  a  contract  Is  made  and  the  object  In  view 
must  be  considered  in  giving  meaning  to  its  doubtful  terms. 
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CONTRACTS  —  MISTAKE  —  IMPOSSIBLE  CONDITION- 
QUANTUM  MERUIT— ABANDONMENT— If  by  mutual  mistake  a 
contract  is  founded  upon  a  condition  impossible  of  perfonnance, 
one  of  the  parties,  upon  discovering  that  fact,  is  not  compelled  to 
proceed  with  his  part  of  the  contract  and  trust  to  a  recovery  on 
a  quantum  meruit  for  his  services.  Upon  such  discovery  he  may 
aibandon  the  contract. 

CONTKACTS^QUANTUM  MERUIT.— If  labor  and  material* 
are  furnished  by  request  and  no  price  is  agreed  upon,  the  law  im- 
plies an  agreement  to  pay  the  reasonable  value  thereof,  but  if  the 
parties  have  by  express  agi-eement  fixed  the  amount  to  be  paid 
upon  the  conipletiou  and  fulfillment  of  the  contract,  they  must  be 
governed  thereby,  and,  in  a  suit  on  the  contract,  a  court  on  quan- 
tum meruit  cannot  avaiL 

C,  H.  Kruin,  for  the  appellant. 

E.  W.  Pattison,  for  the  respondent. 

®*®  VALLIANT,  J.  Plaintiff  is  a  corporation  engaged  in 
manufacturing  flouring-mills  and  defendant  is  an  owner  and 
operator  of  such  mills.  Plaintiff  sued  for  the  price  of  certain 
rolls  furnished  to  defendant  for  his  mills,  and  defendant  an- 
swered with  a  counterclaim.  The  cause  was  by  consent  referred 
to  Arba  N.  Crane,  Esq.,  to  try  all  the  issues.  Upon  the  trial 
before  the  referee  the  plaintiff's  cause  of  action  was  confessed, 
but  the  controversy  was  over  the  counterclaim,  which  contro- 
versy is  sufficiently  stated  in  the  report  of  the  referee  as  follows: 

"Shortly  stated,  the  case  is  that  by  its  contract  plaintiff 
agreed  to  furnish  a  flouring-mill,  of  a  specified  description,  to 
be  paid  for  when  completed  and  proved  capable  of  producing 
flour  of  a  certain  percentage.  Before  anything  considerable 
was  done  toward  performing  the  contract,  the  plaintiff  aban- 
doned it  on  the  expressed  ground  that  the  contract  was  ®*'^  in- 
operative, because  the  basis  furnished  by  it  for  said  percentage 
test  was  impossible.  Later  on  the  defendant  obtained  from 
Allis  &  Co.,  of  Milwaukee,  a  flouring-mill,  located  on  the  same 
site. 

"The  contract  in  question  was  entered  into  and  dated  May 
28,  1892,  between  the  plaintiff,  as  party  of  the  first  part,  and 
the  defendant  and  one  E.  E.  Pierson,  parties  of  the  second  part. 
Pierson  was  a  miller  residing  in  Lawrence,  Kansas,  and  oper- 
ating a  flouring-mill  in  that  state.  Before  this  suit  was  begun 
he  assigned  his  interest  in  the  contract  to  defendant  Kehlor, 
whom  I  will  hereafter  refer  to  as  the  contracting  party." 

Then  coutinuing  the  report  sets  out  the  contract  in  haec 
verba,  which,  without  here  copying,  it  is  sufficient  to  say  is  to 
the  effect  that  plaintiff  agreed  to  furnish,  within  a  certain 
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period,  all  materials,  machinery,  cic,  and  erect  "in  as  proper 
order  as  is  known  to  science  in  the  art  of  milling  at  the  pres- 
ent time,  and  to  deliver  to  them  a  flouring-mill  with  an  easy 
capacity  of  manufacturing  fifteen  hundred  barrels  of  flour  of 
all  grades  as  specified  hereinafter,  combined,  in  every  day  of 
twenty-four  hours  run,"  according  to  specifications,  etc.  The 
contract  concludes  as  follows: 

"The  meaning  and  intent  of  the  above  agreement  is  as  fol- 
lows: The  party  of  the  first  part  have  agreed  to  build  a  flour- 
ing-mill according  to  the  specifications,  etc.,  furnished  by  them, 
and  which  is  guaranteed  by  them  to  be  as  complete  and  perfect 
a  flouring-mill,  as  far  as  construction,  durability,  and  easy 
working  is  concerned,  as  any  in  the  United  States,  and  to  make 
at  least  the  lowest  percentage  of  flour  mentioned  hereafter  as 
conditions  of  payment 

"And  in  consideration  of  the  above,  party  of  the  second 
part  agrees  to  pay  for  the  same  when  the  mill  is  completed 
and  proved  capable  of  producing  not  less  than  sixty  per  cent 
of  Kansas  hard  wheat  flour,  fully  equal  in  quality  to  the  ®** 
best  fifty-five  per  cent  that  Kelly  &  Lysle  can  make  in  their 
mill  at  Leavenworth,  Kansas,  as  now  constructed  and  operated 
from  the  same  quality  of  wheat  and  the  same  yield  which 
shall  not  exceed  four  and  one-half  bushels  to  the  barrel  of 
flour,  the  remaining  forty  per  cent  to  be  fully  equal  to  Kelly 
&  Lysle's  remaining  forty-five  per  cent  in  proportion  accord- 
ing to  grades  contained  in  Kelly  &  Lysle's  remaining  forty- 
five  per  cent,  sixty-five  thousand  dollars,  as  follows:  Fifteen 
thousand  dollars  to  be  advanced  when  the  machinery  is  ready 
for  shipment;  seventeen  thousand  dollars  to  be  advanced  dur- 
ing the  construction  of  the  plant  and  as  it  progresses;  thirty- 
two  thousand  five  hundred  dollars  to  be  paid  upon  completion 
of  the  plant  by  the  first  party  as  provided  above."  Then  fol- 
low promises  to  pay  seventy-five  thousand  dollars  if  the  mill 
produces  seventy-five  per  cent  equal  to  Kelly  &  Lysle's  best  fifty- 
five  per  cent,  and  to  pay  eighty-five  thousand  dollars  if  it  pro- 
duces ninety  per  cent  equal  to  Kelly  &  Lysle's  best  fifty-five  per 
cent  of  flour. 

Further  the  report  says: 

"In  his  counterclaim  the  defendant  states  his  view  of  the 
terms  of  the  contract,  and  says  that  his  motive  in  making  it 
was  his  obligation  to  others  to  build  a  flouring-mill  at  Shawnee 
on  land  acquired  for  that  purpose.  He  also  alleges  his  own 
readiness  always  to  perform  his  part  of  the  contract  and  says 
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that,  on  the  fifth  day  of  July,  1892,  the  plaintiff  definitely  re- 
fused to  perform,  and  never  has  performed,  its  part  of  the  con- 
tract. He  alleges  that  the  market  value  of  the  mill  constructed 
and  completed  as  agreed  and  conforming  to  the  contract  and 
guaranty  vrould  have  heen  one  hundred  and  fifty  thousand 
dollars;  that  after  the  plaintiff  had  refused  to  perform  its  con- 
tract, defendant  tried  to  get  a  mill  constructed  of  the  same  de- 
scription, but  was  unable  to  do  so  because  the  plaintiff  alone  was 
able  to  construct  the  mill  on  the  plan  called  for  by  the  contract. 
He  lays  his  damages  at  eighty-five  thousand  dollars.  The  reply 
of  the  plaintiff  contains  a  general  denial  of  all  the  allegations  in 
the  counterclaim  except  such  as  are  specifically  admitted  by 
said  reply 

"In  justification  of  the  refusal  of  plaintiff  to  perform  the 
***  contract,  it  is  in  substance  alleged  in  the  reply  that  the  con- 
tract was  vitiated  by  a  mistake  in  basing  the  flour  percentage 
test  on  a  fifty-five  per  cent  of  Kelly  &  Lysle's  manufacture, 
the  fact  being  that  Kelly  &  Lysle  never  made,  and  could  not 
make,  flour  of  that  percentage  without  first  making  changes 
in  their  mill,  which,  when  solicited  to  do  by  the  parties  to 
this  contract,  they  refused.  That  this  test  was  put  in  the 
contract  by  the  defendant  who  wanted  to  make  a  better  flour 
than  Kelly  &  Lysle;  that  plaintiff  had  no  knowledge  as  to  the 
grades  of  the  Kelly  &  Lysle  flour,  but  was  informed  by  de- 
fendant and  by  Pierson  that  it  was  fifty-five  per  cent  best  grade. 
And  this  the  plaintiff  believed,  or  it  would  not  have  entered 
into  the  contract.  When  the  mistake  was  discovered  and  it 
was  found  that  Kelly  &  Lysle  would  not  change  their  mill  so 
as  to  run  a  fifty-five  per  cent  grade,  plaintiff  asked  the  defend- 
ant to  modify  the  contract  in  this  particular  of  the  percentage 
test,  which  defendant  refused.  Whereupon  plaintiff  declined  to 
go  on  with  the  contract.  The  reply  also  states  that  defendant 
obtained  a  mill  of  the  like  kind,  character,  and  quality  with  that 
which  plaintiff  contracted  to  build,  and  that  said  mill  has  been 
erected  and  is  now  in  operation  on  the  land  mentioned  in  de- 
fendant's answer,  and  is  capable  of  producing  not  less  than  fifteen 
hundred  barrels  of  flour  in  each  twenty-four  hours  of  continu- 
ous run 

"Proceeding  now  with  the  inquiry  in  hand,  there  is  no  doubt 
that  an  error  was  made  in  designating  in  the  contract  the  Kelly 
&  Lysle  product  as  a  fifty-five  per  cent  grade  of  fiour,  and  it  is 
proper  to  notice  how  this  error  happened  to  occur.'* 
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Then  follows,  in  the  report,  a  summary  of  the  evidence  on 
that  point,  and  the  evidence  to  show  that  Kelly  &  Lysle  had 
not  made  and  declined  to  make  that  percentage  of  flour.  Then 
the  referee  says: 

"Under  date  of  July  1,  1892,  the  plaintiff  wrote  to  the  de- 
fendant that  inasmuch  as  Kelly  &  Lysle  made  no  fifty-five  ®^® 
per  cent  flour  the  percentage  test  should  be  changed,  and  sug- 
gesting a  seventy  per  cent  grade  of  Kelly  &  Lysle's  manufactur- 
ing as  the  standard  comparison.  To  this  proposition  defend- 
ant replied  by  letter  to  plaintiff,  under  date  of  July  2,  1892, 
declining  to  make  any  change  in  the  percentages.  In  answer 
to  the  latter  letter  the  plaintiff  wrote  to  the  defendant  under 
date  of  July  5,  1892,  stating  its  views  of  the  importance  of  the 
percentage  test,  and  saying  that  'as  you  have  refused  to  make 
any  changes  in  this  portion  of  the  contract  that  would  place  us 
in  as  fair  a  position  as  we  supposed  we  were  when  the  contract 
was  signed,  we  are  forced  to  decline  to  proceed  further  with  the 
contract.* 

"From  the  evidence  thus  briefly  summarized  I  find  that 
the  selection  of  a  fifty-five  per  cent  grade  of  flour  of  Kelly  & 
Lysle,  as  the  basis  for  the  test  of  the  mill  contracted  for,  was 
made  on  information  originating  with  Pierson,  and  communi- 
cated by  him  to  the  plaintiff,  and  that  this  standard  of  com- 
parison was  insisted  upon  by  the  defendant,  and  was  inserted 
by  him  in  the  contract,  but  was  honestly  believed  by  both 
parties  to  exist  when  the  contract  was  signed.  That  in  this  be- 
lief both  parties  were  in  error,  and  in  agreeing  and  contracting 
for  the  percentage  test  they  acted  under  a  mutual  mistake  of 
fact. 

"This  brings  me  to  the  consideration  of  the  question  whether 
the  mistake  under  which  the  parties  acted  was  fatal  to  the 
contract. 

**Kecurring  to  the  testimony,  it  will  be  recollected  that 
throughout  the  negotiations  the  idea  prominent  with  the  de- 
fendant was  to  obtain  a  mill  that  would  compete  with  that  of 
Kelly  &  Lysle.  The  mill  to  be  built  for  him  must  make  as 
good  or  better  flour  than  Kelly  &  Lysle  was  making.  I  think 
it  no  exaggeration  to  say  that  this  qualification  or  attribute  of 
the  mill  to  be  built  was  a  sine  qua  non  with  the  defendant.  It 
is  therefore  evident  that  to  give  effect  to  this  purpose,  a  stand- 
ard of  comparison  of  the  product  of  the  completed  ®**  mill 
with  the  flour  made  by  Kelly  &  Lysle  was  indispensable,  and  it 
would  seem  to  follow  that  if  the  provisions  of  the  contract  are 
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adequate  to  effect  the  purpose  mentioned,  they  are  material  and 
essential  provisions." 

Quoting  again  that  paragraph  in  the  contract  hereinabove 
quoted,  in  regard  to  the  conditions  precedent  to  payment  by 
defendant,  the  report  continues:  "In  similar  language  provision 
is  made  for  increased  pay  for  the  attainment  of  greater  per- 
centages. These  provisions  are  adequate,  and,  I  think,  more 
than  adequate,  to  effect  the  purpose  which  the  negotiations 
show  that  the  defendant  desired  to  accomplish,  for  they  not 
only  contain  the  guaranty  of  the  plaintiff,  but  they  make  the 
defendant's  promise  to  pay  for  the  mill  dependent  upon  the  ful- 
fillment by  plaintiff  of  the  percentage  test  based  on  fifty-five 
per  cent  product  of  Kelly  &  Lysle.  Consequently,  when  it  was 
found  that  the  test  could  not  be  made,  the  obligation  of  the 
defendant  to  pp^-  for  the  mill  terminated,  and  inasmuch  as  the 
contract  to  biil  .  and  the  contract  to  pay  for  the  mill  were  con- 
current considerations,  no  contract  remained  that  a  court  could 
enforce.  It  seems  to  me  that  this  consequence  clearly  shows 
the  importance  of  this  percentage  test  in  the  contract,  and  my 
belief  is  that  without  this  test  the  contract  would  not  have  been 
made." 

The  conclusion  of  the  referee  was  that  the  plaintiff  was  jus- 
tified in  abandoning  the  contract  and  should  have  judgment 
on  the  counterclaim.  The  report  was  reviewed  by  the  circuit 
court  on  exceptions  filed,  which  exceptions  were  overruled  and 
the  judgment  followed  accordingly,  from  which  the  defendant 
in  due  course  has  prosecuted  this  appeal. 

The  report  summarizes  the  evidence  on  the  qnestion  of  the 
amount  of  defendant's  damages  in  case  he  is  entitled  to  re- 
cover, and  gives  the  referee's  conclusions  thereupon,  but  the 
view  that  we  take  of  the  contract  in  question  renders  it  unnec- 
essary to  review  that  part  of  the  report. 

This  is  an  action  at  law;  the  plaintiff's  reply  to  the  ^^^  de- 
fendant's counterclaim  does  not  seek,  as  in  equity,  a  rescission 
or  reformation  of  the  alleged  contract,  but  pleads  at  law  that 
the  contract  on  which  the  counterclaim  is  based  was  in  effect 
no  contract;  that  its  own  provisions  defeated  itself;  that  in 
aiming  to  stipulate  a  degree  of  excellence  and  efficiency  to  which 
the  mill  when  completed  should  possess,  a  standard  which  it 
was  assumed  existed  was  chosen,  by  which  alone  the  degree  of 
excellence  and  efficiency  intended  to  be  contracted  for  waa  to 
be  tested  and  proven  and  the  plaintiff's  right  to  recover  the  con- 
tract price  demonstrated,  but  that  after  the  contract  was  signed 
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it  was  discovered  that  the  assumed  standard  had  never  existed 
and  could  not  be  obtained,  therefore  the  plaintiff  in  its  plea 
said  the  contract  was  meaningless,  and  its  performance  by  its 
own  terms,  rendered  impossible. 

It  is  not  charged  in  the  pleadings  that  fraud  was  perpetrated 
or  that  there  was  any  willful  misrepresentation  or  concealment 
of  a  fact  by  either  party,  but  there  was  considerable  evidence 
to  show  who  was  responsible  for  the  mistake  in  assuming  that 
the  best  grade  of  the  output  of  the  Kelly  &  Lysle  mills  was  a 
fifty-five  percentage,  and  upon  that  point  the  referee  found 
(and  the  evidence  was  sufficient  to  support  the  finding)  that  Mr. 
Pierson  furnished  the  information  upon  which  the  contracting 
parties  acted  and  they  all  supposed  it  was  true.  But  in  the 
trial  of  this  issue  at  law,  uninfluenced  by  any  charge  of  fraud, 
it  is  immaterial  who  gave  the  information;  the  contract,  speak- 
ing for  itself,  shows  that  it  was  assumed  as  a  fact  and  adopted 
as  the  standard  by  which  alone  the  plaintiff  could  prove  that 
it  had  performed  its  contract  and  earned  the  price  agreed  on. 

It  is  contended  in  behalf  of  the  defendant  that  the  plain- 
tiff was  negligent  in  not  informing  itself  on  this  point  as  it 
might  have  done  before  entering  into  the  contract.  That 
would  be  a  good  answer  to  the  plaintiff's  plea  if  the  contract 
was  susceptible  of  performance  and  its  performance  when  com- 
plete was  susceptible  of  demonstration  in  the  absence  of  ®^* 
the  fact  assumedj  and  if  the  plaintiff  were  seeking  in  equity 
a  rescission  of  the  contract  on  the  ground  of  mutual  mistake, 
which  was  the  case  in  Brown  v.  Fagan,  71  Mo.  663,  to  which 
appellant  refers.  But  the  plaintiff  is  not  seeking  equitable  re- 
lief against  a  contract  susceptible  of  performance  according 
to  its  terms,  but  its  contention  is  that  the  alleged  contract  waa 
attempted  to  be  built  upon  a  foundation  which  did  not  in  fact 
exist,  and  therefore  the  attempt  failed. 

To  appreciate  the  meaning  of  the  test  adopted,  we  must 
bear  in  mind  what  millers  mean  by  the  terms  employed  in 
this  contract  on  that  point.  It  seems  that  every  flouring-mill 
separates  its  product  into  two  or  more  grades.  Into  the  first 
grade  it  puts  its  best  quality,  which  is  called  its  "patent  flour" 
and  is  the  best  product  obtained  by  that  mill  from  wheat  han- 
dled by  it.  What  is  left  of  that  wheat  goes  into  inferior  grad-  e 
of  flour.  T.he  skill  of  the  miller  is  directed  to  getting  the  larg- 
est percentage  compatible  with  desired  excellence,  of  patent 
flour  out  of  a  given  quantity  of  wheat.  All  patent  flour  in  the 
market  is  not  of  the  same  quality.     The  quality  may  be  in- 
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fluenced  by  the  percentage  of  the  product  the  miller  sees  fit  to 
set  apart  for  that  grade.  Therefore,  if  a  mill  puts  only  fifty 
per  cent  of  its  product  into  its  patent  flour,  that  flour  would  be 
a  better  quality  than  if,  using  the  same  skill  and  machinery, 
the  miller  put  seventy  per  cent  of  the  product  into  it. 

So  that  when  it  was  stipulated  in  this  contract  that  the  mill 
to  be  constructed  by  plaintiff  should  be  capable  of  producing 
sixty  per  cent  of  patent  flour  equal  in  quality  to  that  of  fifty- 
five  per  cent  produced  by  the  Kelly  &  Lysle  mills,  and  that  it 
shall  be  so  proved  as  a  condition  to  the  plaintiff's  right  to  re- 
ceive the  contract  price,  it  is  manifest  that  the  parties  consid- 
ered that  a  very  material  and  essential  element  in  their  under- 
taking. 

And  if  their  assumption  was  well  founded,  if  the  Kelly  & 
Lysle  mills  were  producing  fifty-five  per  cent  flour  and  ®''* 
plaintiff  had  performed  its  contract  by  producing  a  mill  of 
the  standard  degree  of  excellence  stipulated,  that  fact  was 
susceptible  of  demonstration  in  the  manner  agreed  upon.  But 
when  it  turned  out  that  their  assumption  was  unfounded,  they 
were  in  the  attitude  of  having  contracted  with  reference  to 
something  that  did  not  exist.  We  cannot  conceive  that  the 
plaintiff  intended  to  agree  to  furnish  the  mill  and  have  his 
right  to  recover  the  contract  price  depending  on  an  impossible 
test,  nor  can  we  conceive  that  the  defendant  in  good  faith 
iiecepted  such  an  obligation.  They  were  both  mistaken,  and 
the  contract  which  they  intended  to  establish  on  that  founda- 
tion falls  when  the  foundation  itself  is  discovered  to  have  no 
existence.  And  in  such  case  it  is  immaterial  that  the  party 
pleading  the  mutual  mistake  was  negligent  in  seeking  informa- 
tion: Koontz  V.  Central  Nat.  Bank,  61  Mo.  275;  Third  Nat. 
Bank  v.  Allen,  59  Mo.  310;  Griffith  v.  Townley,  69  Mo.  13,  33 
Am.  Eep.  476;  :Matthews  v.  Kansas  City,  80  Mo.  235;  Pollock  on 
Contracts,  412;  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  100 
Am.  Dec.  516. 

The  learned  counsel  for  the  appellant  quotes  from  the  su- 
preme court  of  the  United  States:  "The  principle  deducible 
from  the  authorities  is,  that  if  what  is  agreed  to  be  done  is  pos- 
sible and  lawful,  it  must  be  done.  Difficulty  or  improbability 
of  accomplishing  the  underi;aking  will  not  avail  the  defendant. 
It  must  be  shown  that  the  thing  cannot  by  any  means  be  ef- 
fected. Nothing  short  of  this  will  excuse  nonperformance": 
The  Harriman,  9  WalL  172.    And  other  authorities  are  cited 
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in  support  of  the  same  general  principle  therein  announced,  the 
correctness  of  which  is  not  questioned. 

But  was  this  contract  possible  of  execution?  If  the  Kelly 
ft  Lysle  mills  were  producing  fifty-fivo  per  cent  patent  flour,  it 
would  be  no  excuse  to  the  plaintiff  if,  when  it  had  exhausted  its 
utmos't  skill,  it  found  it  had  failed  to  make  a  mill  that  would 
produce  a  sixty  per  cent  patent  flour  equal  in  quality  to  the 
Kelly  &  Lysle  fifty-five  per  cent  product,  because  in  such  case 
the  law  will  not  recognize  tliat  the  limit  ^^  in  scientific  at- 
tainment has  been  reached,  and  although  the  achievement 
promised  may  be  beyond  anything  that  had  before  been  done, 
yet  if  the  plaintiff  saw  fit  to  undertake  it  and  condition  its  pay 
on  its  fulfillment  of  the  promises,  the  law  will  give  him  no  re- 
lief against  his  undertaking.  But  where  he  contracts  to  fur- 
nish a  mill  that  will  produce  a  result  measured  by  a  stated  stand- 
ard assumed  to  exist,  when  in  fact  no  such  standard  did  exist, 
the  contract  is  impossible  of  fulfillment. 

If  the  defendant,  in  anticipation  of  the  completion  of  his 
mill  with  a  capacity  as  to  quantity  and  quality  to  the  stipu- 
lated test,  had  contracted  to  sell  one  thousand  barrels  of  fiour 
equal  in  quality  to  the  fifty-five  per  cent  product  of  the  Kelly  & 
Lysle  mill,  and  having,  when  the  time  came,  tendered  that 
quantity  of  flour  as  in  fulfillment  of  his  contract,  and  the  pur- 
chaser refused  it  on  the  ground  that  it  was  not  of  the  quality 
desired,  how  could  the  defendant,  in  a  suit  to  recover  for  a 
breach  of  the  contract,  prove  that  the  flour  tendered  was  of  the 
quality  contracted  for?  There  would  be  the  same  inherent  in- 
firmity in  such  contract  that  there  is  in  the  contract  now  in 
suit.  It  is  an  attempted  contract  assuming  the  existence  of 
an  essential  fact  which  does  not  exist,  and  therefore  there  has 
been  no  meeting  of  the  minds  in  reality  and  no  contract:  Gard- 
ner v.  Lane,  9  Allen,  492,  85  Am.  Dec.  779. 
i  It  is  contended  that  there  was  no  mutual  mistake  in  this 
matter.  That  if  there  was  a  mistake  it  was  the  mistake  of  the 
plaintiff  alone.  But  the  contract  itself  speaks  upon  that  point, 
and  speaks  for  both  parties.  It  assumes  that  the  fact  existed 
and  bases  the  contract  on  that  assumption.  Neither  party 
could  show  by  evidence  aliunde  that  he  knew  that  Kelly  ft 
Lysle  were  not  making  and  could  not  make  in  their  mill  as  then 
"constructed  and  operated"  fifty-five  per  cent  patent  flour  -with- 
out  bringing  his  good  faith  into  question. 

There  ia  some  discussion  in  the  briefs  over  the  term  **caa 
make"  in  reference  to  the  quality  of  flour  to  be  produced  by 
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the  Kelly  &  Lysle  mills,  the  plaintiff's  guaranty  as  to  efficiency 
^^^  being  that  the  mill  to  be  furnished  will  produce  sixty-five 
per  cent  flour  "equal  to  the  best  fifty-five  per  cent  that  Kelly  & 
Lysle  can  make  in  their  mill  .  .  .  .  hb  now  constructed  and 
operated."  It  is  contended  that  those  words  do  not  indicate 
that  Kelly  &  Lysle  were  making  fifty-five  per  cent  flour,  but 
only  an  assurance  that  the  mill  to  be  furnished  would  do 
better  than  the  rival  mill  could  do.  The  contract  might  have 
been  so  worded  as  to  have  made  a  possible  test  of  the  two  mills 
as  a  collateral  fact  carrying  a  forfeiture  or  reward,  leaving  the 
contract  in  its  main  features  capable  of  being  performed 
and  of  being  enforced  both  as  to  the  mill  to  be  furnished  and 
the  payment  to  be  made,  irrespective  of  the  test,  and  in  that 
event  the  failure  to  obtain  the  means  of  making  the  com- 
parative test  would  affect  only  the  collateral  feature.  But  in 
this  case  the  plaintiff,  after  completing  the  mill,  could  not 
recover  the  contract  price  until  it  had  proved  the  capacity  of  its 
mill  by  that  test,  so  this  condition  goes  to  the  vitals  of  the 
contract  itself.  It  is  said  in  the  evidence  that  the  contract  was 
written  by  defendant  and  its  wording  is  his  choosing.  Not 
much  importance  should  be  given  to  that  fact  in  an  issue  of 
this  kind  (though  in  the  trial  of  some  issues  that  would  be  a 
material  consideration),  because  when  the  contract  is  made  it 
becomes  the  act  of  both  parties.  But  the  circumstances  under 
which  it  was  made  and  the  object  in  view  should  be  considered 
in  giving  meaning  to  doubtful  terms.  The  Kelly  &  Lysle  mills 
were  at  the  time  in  operation  at  Leavenworth,  Kansas,  and 
the  defendant's  mill  was  to  be  located  in  Wyandotte  county,  in 
that  state.  The  object  of  the  clause  in  the  contract  now  under 
discussion  was  to  obligate  the  plaintiff  to  build  a  better  mill 
for  defendant  than  that  of  Kelly  &  Lysle — one  that  would 
produce  a  patent  flour  of  higher  percentage  of  equal  quality, 
and  the  clause  binds  the  plaintiff  to  accomplish  that  end  as  a 
condition  precedent  to  its  right  to  payment.  Can  it  be  sup- 
posed that  the  plaintiff  in  its  right  senses,  or  the  defendant  in 
good  faith,  was  indifferent  to  the  fact  as  to  the  per  cent  of  flour 
*^'^  the  rival  mills  were  actually  producing  and  rested  their 
test  upon  a  mere  chance?  Good  sense  and  good  faith  both  repel 
that  suggestion. 

Appellant  contends  that  when  it  became  known  that  Kelly 
&  Lysle  had  never  made,  and  refused  to  make,  fifty-five  per 
cent  patent  flour,  so  that  the  test  contemplated  could  not  be 
attained,  it  was  the  duty  of  plaintiff  to  have   proceeded  with 
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its  part  of  the  contract  and  to  have  trusted  to  a  recovery 
quantum  meruit  for  its  compensation.  Plaintiff  was  under  no 
such  obligation.  It  had  not  contracted  to  build  for  defend- 
ant "as  complete  and  perfect  a  flouring-mill,  as  far  as  constnic- 
iion,  durability,  and  easy  working  is  concerned,  as  any  in  the 
XFnited  States,"  of  the  capacity  of  fifteen  hundred  barrels  a 
day,  and  receive  in  payment  therefor  what  a  jury  might  say  the 
time,  labor,  and  materials  were  reasonably  worth,  but  had 
agreed  to  do  so  for  a  certain  price.  It  was  bound  by  its  con- 
tract, or  not  bound  at  all,  and  was  entitled  upon  a  fulfillment 
of  the  same  on  its  part  to  the  contract  price.  True,  if  it  had 
completed  the  work  and  defendant  had  accepted  it,  plaintiff, 
in  a  count  on  quantum  meruit,  could  have  recovered  its  value 
within  the  contract  price.  But  this  is  a  suit  on  a  contract,  and 
the  rights  of  the  parties  are  to  be  determined  by  the  contract 
alone. 

This  contract  was  so  guardedly  framed  that  the-  plaintiff 
could  not  by  its  terms  receive  as  pay  anything  at  all  until  it 
had  proven  by  the  test  specified  that  the  mill  had  the  promised 
capacity.  Defendant  agreed  to  advance  certain  sums  at  stated 
events,  but  not  to  make  payments. 

There  is  another  feature  of  this  contract  that  is  not  to  be 
•overlooked  in  this  connection;  The  sixty-five  thousand  dollars 
to  be  paid  for  the  mill  when  brought  up  to  the  first  test  speci- 
fied was  not  the  only  consideration  which  induced  the  plaintiff 
to  enter  into  the  contract,  but  if  a  certain  higher  degree  of  ex- 
cellence and  efficiency  were  attained,  measured  also  by  the  fif  ty- 
£\e  per  ^^^  cent  output  of  the  Kelly  &  Lysle  mill,  the  con- 
tract price  was  to  be  seventy-five  thousand  dollars  or  eighty- 
five  thousand  dollars.  Now,  suppose  when  Kelly  &  Lysle  re- 
fused to  alter  their  mill  to  make  the  percentage  flour  required 
for  the  test,  and  when  defendant  refused  to  modify  the  con- 
tract as  to  that  test,  plaintiff  had  proceeded  and  built  a  mill 
in  all  respects  as  called  for  in  the  specifications,  how  could  it 
hy  any  form  of  suit  have  recovered  the  price  of  this  higher 
excellence  which  the  contract  promised?  No  count  on  quantum 
meruit  would  avail.  When  labor  and  materials  are  furnished 
by  request  and  no  price  is  agreed  on,  the  law  will  imply  an 
agreement  to  pay  what  it  is  reasonably  worth.  But  men  are 
not  restricted  to  that  valuation  in  making  their  contracts,  and 
particularly  in  the  arts  and  sciences  men  often  contract  for  a 
higher  price  in  view  of  the  skill  and  learning  expected  than 
the  ordinary  market  value  of  such  commodities.     When  men 
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contract  for  such  prices,  the  law  does  not  require  them  to  be 
content  with  a  jury's  valuation.  We  are  not  now  dealing  with, 
an  implied  contract.  These  parties  intended  to  make  a  con- 
tract very  specific  in  all  its  terms  both  as  to  the  mill  to  be 
manufactured  and  the  price  therefor  to  be  paid.  The  specifi- 
cations were  elaborate,  covering  every  point  of  construction, 
but  the  defendant  was  not  satisfied  to  have  the  mill  to  be 
judged,  when  finished,  by  an  examination  of  itself,  but  required 
it  to  be  tested  by  its  product,  and  required  the  plaintiff  to 
prove  by  that  test  that  it  was  a  better  mill  than  that  of 
Kelly  &  Lysle.  Until  so  proven  the  plaintiff's  work  was  not 
up  to  the  required  standard  and  defendant  was  bound  to  pay 
nothing,  and  all  this  testing  would  have  been  perfectly  feasi- 
ble if  the  fact  had  been  as  they  supposed  it  to  be,  that  Kelly 
&  Lysle  made  fifty-five  per  cent  patent  flour,  but  as  that  was 
not  the  fact,  the  contract  which  the  parties  attempted  to  make, 
believing  that  it  was  a  fact,  became  impossible  of  performance 
in  a  very  material  part  and  wholly  failed  of  its  purpose.  This 
is  the  view  of  the  case  taken  by  the  circuit  court  and  its 
judgment  is  affirmed. 

All  concur,  except  Eobinson,  J.,  absent. 


CONTRACT  MADE  UNDER  MISTAKE  OF  FACT.— If  certain 
facts  are  assumed  by  both  parties  as  the  basis  of  a  contract,  and 
It  subsequently  appears  that  such  facts  did  not  exist,  the  contract 
is  inoperative:  Fink  v.  Smith,  170  Pa.  St.  124,  50  Am.  St  Rep.  750. 

CONTRACT— IMPOSSIBILITY  OF  PERFORMANCE.— If  one 
contracts  to  do  a  thing  which  is  possible  in  itself,  he  is  liable  for 
a  breach  thereof,  notwithstanding  it  is  beyond  his  power  to  perform 
it.  An  exception  to  this  rule  exists  when  the  contract  is  made  on 
the  assumed  continued  existence  of  a  particular  person  or  thing, 
and  such  person  or  thing  ceases  to  exist:  Anderson  v.  May,  50  Minn. 
280,  36  Am.  St.  Rep.  642.  See,  too,  Leavitt  v.  Dover,  67  N.  H.  94, 
68  Am.  St  Rep.  640. 

RECOVERY  ON  THE  QUANTUM  MERUIT  on  entire  contracts 
is  treated  in  the  monographic  note  to  Huyett  etc.  COp  t.  Chicago 
Edison  Co^  59  Am.  St  Rep.  283-2^ 
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CONTRACTS— OPTIONS— JOINT  OR  SEVERAL.— An  option 
for  a  certain  period  to  purcliase  a  business  and  its  goodwill,  con- 
taining an  agreement  not  to  engage  in  a  competitive  business  within 
certain  limits  of  space  and  time  and  signed  with  the  firm  name, 
and  having  a  renewal  of  the  option  to  purchase  attached  thereto 
and  made  part  thereof,  and  signed  by  all  of  the  members  of  the 
firm  giving  the  original  option,  constitutes  a  joint  and  several  un- 
dertaking not  to  engage  in  a  competitive  business  binding  on  such 
firm  and  each  of  its  members. 

CONTRACTTS— RESTRAINT  OP  TRADEI- A  contract  that 
the  vendor  of  a  business  and  its  goodwill  will  not  engage  in  a  com- 
petitive business,  though  in  restraint  of  trade,  is  not  invalid,  when 
such  restraint  is  not  general  but  partial,  and  no  more  extensive 
than  is  reasonably  required  to  protect  the  purchaser  in  the  use  and 
enjoyment  of  the  business  purchased,  and  not  otherwise  injurious 
to  the  pubbc  interest 

CONTRACTS— RESTRAINT  OF  TRADE.— The  test  of  the 
validity  of  contracts  in  restraint  of  trade  is  to  be  found  alone  in 
tlicir  being  reasonably  essential  to  the  protection  of  the  purchaser, 
and  thore  are  at  the  present  day  trades  in  which  a  general  restraint 
cannot  be  held  to  be  unreasonable. 

coNTitAcrrs  in  r1":!STraint  of  trade>— area  oov- 

BRED.— A  contract  that  the  vendor  of  a  business  and  its  goodwill 
will  not  engage  in  the  same  business  "witliin  any  state  of  the 
United  States,"  except  certain  named  states,  "for  the  period  of 
fifty  years,"  includt^  any  and  all  states  not  specifically  excepted, 
and  is  enforceable  in  those  of  them  only  In  which  the  business  pur- 
chiised  has  been  carried  on,  and  within  which  the  restraint  con- 
tracted for  is  reasonalily  requin  d  by  the  vendee  for  his  protection 
In  the  use  and  enjoyment  of  such  business.  Such  contract  does  not 
cover  states  in  which  the  business  purchased  has  never  been  carried 
on  and  to  which  it  might  be  extended.  In  such  state*  the  contract 
is  not  enforceable. 

contracts  in  restraint  of  trade— period  of 

TIME.-^  contract  that  the  vendor  of  a  business  and  Its  goodwill 

(612) 
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shall  not  errgage  in  the  same  business  for  the  period  of  fifty  years, 
which  is  the  period  of  the  corporate  existence  of  the  purchaser,  is 
not  unreasonable  as  to  the  limitation  of  time. 

OONTEACTS  IN  RESTRAINT  OF  TRADE— TRUSTS.^Con- 
tracts  by  independent  and  unconnected  manufacturers  of  or  traders 
In  a  public  commodity  loolcing  to  the  control  of  the  price  thereof, 
either  by  limitation  of  production  or  by  restriction  on  distribution, 
or  by  express  agreement  to  maintain  specified  prices,  are  opposed 
to  public  policy  and  void  as  creating  a  trust  or  monopoly. 

CONTRACTS  IN  RESTRAINT  OF  TRADE— MONOPOLY,— 
A  contract  of  purchase  by  one  person  of  five  distinct  manufactories 
of  a  public  commodity,  containing  a  stipulation  by  each  of  the  five 
vendors  not  to  engage  in  a  competitive  buf;iness  for  a  long  period 
of  time  and  over  a  great  extent  of  country,  is  not  void  as  creating 
a  monopoly,  or  as  being  in  restraint  of  trade,  provided  such  stipu- 
lation is  reasonably  necessary  to  protect  the  purchaser  in  the  en- 
joyment of  the  business. 

CONTRACTS  IN  RESTRAINT  OF  TRADER-MONOPOLY 
BY  PURCHASE.- A  person  engaged  in  any  lawful  manufacture  or 
trade  may  lawfully  buy  the  business  of  any  and  all  of  his  com- 
petitors, although  the  effect  of  such  purchase  is  to  diminish  or  even 
to  exclude  competition. 

CORPORATIONS  MAY  LAWFULLY  DO  ANY  ACTS  within 
the  corporate  powers  conferred  upon  them  by  legislative  grant. 

CORPORATIONS— POWER  OF  PURCHASEJ.— A  corporation 
may  lawfully  purchase  the  plant  and  business  of  competing  indi- 
viduals and  corporations,  if  authorized  so  to  do  by  the  statute  un- 
der which  they  are  created,  although  such  purchase  may  diminish, 
or,  for  a  time  at  least  destroy  competition,  and  create  a  monopoly. 

CONTRACTS  IN  RESTRAINT  OF  TRADE— PURCHASE 
BY  CORPORATION.— A  contract  by  a  corporation,  having  legisla- 
tive authority,  for  the  purchase  of  competing  plants  and  business, 
as  well  as  a  contract  incidental  thereto  and  reasonably  necessary 
to  make  such  purchase  effective  by  protecting  the  purchaser  in  the 
use  and  enjoyment  of  the  business  purchased,  may  be  made  and 
Is  enforceable,  although  as  a  result  thereof  competition  is  dimin- 
ished or  temporarily  destroyed,  and  such  contracts  cannot  be  de- 
clared by  the  courts  to  be  repugnant  to  public  policy  and  void,  al- 
though they  tend  to  produce,  and  may  temporarily  produce,  a 
monopoly  of  the  business  thus  purchased. 

W.  M.  Lanning,  G.  D.  W.  Vroom,  and  L.  C.  Ledyard,  for 
the  appellant. 

S.  D.  Oliphant,  Jr.,  E.  V.  Lindabury,  and  J.  H.  Choate,  for 
the  respondent. 

^^^  MAGIE,  C.  J.  The  appeal  in  this  cause  is  from  a  decree 
of  the  court  of  chancery,  made  upon  the  advice  of  Vice- 
Chancellor  Grey,  dismissing  appellant's  bill  of  complaint  and 
denying  the  relief  sought  thereby. 

The  pleadings  in  the  cause,  the  issues  presented,  and  the  facta 
established  by  the  proofs  are  set  out  with  such  completeness  in 
the  opinion  of  the  learned  vice-chancellor  and  the  statement  pre- 
ceding it  that  it  is  unnecessary  to  repeat  them  here. 
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The  bill  was  filed  by  appellant  against  the  eeveir  defendants 
and  respondents  to  restrain  the  breach  of  contracts  alleged  to 
have  been  made  by  them  with  it.  It  was  dismissed  as  to  all 
the  respondents  upon  the  ground  that  the  contracts  in  question 
were  in  illegal  restraint  of  trade  and  against  the  public  pol !cy 
of  the  state.  As  to  three  of  respondents,  the  dismissal  was  also 
put  on  other  grounds.  As  to  James  V.  Olipliant,  one  of  re- 
spoiulents,  one  additional  ground  was  that  he  had  not  become 
bound  to  appellant  by  any  such  contract.  As  to  him  and  also 
as  to  Eichard  C.  and  Henry  D.  Oliphant,  also  respondents,  the 
atlditional  ground  for  dismissal  was  that  the  proofs  disclosed  no 
breach  of  the  contracts  on  their  part. 

The  appeal  is  from  the  whole  decree,  but  counsel  for  appel- 
lant conceded  in  the  argument  that  although  Richard  C.  and 
Henry  D.  Oliphant  were  proved  to  have  been  bound  to  appel- 
lant by  the  contracts  which  the  bill  sought  to  enforce,  yet  that 
no  sufficient  evidence  of  any  breach  of  those  contracts  by  them 
appeared.  It  results  that  so  much  of  the  decree  as  dismisses 
the  bill  as  to  them  must  be  affirmed. 

But  appellant  contends  that  the  dismissal  of  the  bill  as  to 
James  V.  Oliphant  cannot  be  supported  upon  the  additional 
grounds  assigned  therefor.  This  contention  requires  a  review 
of  the  proofs  touching  the  relation  of  James  V.  Oliphant  to  the 
contracts  in  question,  which  were  contracts  to  abstain  from  the 
manufacture  of  pottery  ware.  The  first  contract  claimed  was 
contained  in  a  letter  addressed  to  one  Tapscott,  dated  January 
^^^  23,  1891,  and  signed  "Oliphant  &  Co.,"  which  is  set  out  in 
the  prefatory  statement  of  the  vice-chancellor.  The  other  con- 
tract relied  on  was  contained  in  a  sealed  instrument,  dated  July 
6,  1892,  purporting  to  be  made  between  the  seven  respondents 
and  Tapscott,  also  to  be  found  in  that  statement.  This  writing 
was  executed  by  all  the  respondents  except  James  V.  Oliphant. 

The  proofs  show  that,  at  the  date  of  the  letter  in  question, 
James  V.  Oliphant  was  not  a  member  of  the  firm  of  Oliphant 
&  Co.  He  became  a  member  about  January  1,  1892.  The 
letter  gave  Tapscott  an  option  to  purchase  at  a  stated  price 
the  pottery  business  carried  on  by  Oliphant  &  Co.,  includ- 
ing the  real  estate,  plant  and  goodwill,  which  option  was  to 
be  exercised  within  a  limited  period.  That  period  had  ex- 
pired when  James  V.  Oliphant  became  a  member  of  the  firm. 
On  February  1,  1892,  aM  the  members  of  the  firm,  including 
Jamee  V.  Oliphant,  signed  a  writing  addressed  to  Tapscott, 
extending  the  option  originally  given  for  a  period  of  ninety  days. 
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The  option  was  accepted  by  him  on  May  20,  1892.  On  May 
21,  1892,  an  agreement  of  sale  was  signed  by  all  the  members 
of  the  firm  except  James  V.  Oliphant.  But  on  May  23,  1892,. 
he  executed  under  seal  a  memorandum  of  agreement  to  the  terms 
and  conditions  mentioned  in  the  agreement  of  the  other  owners- 
of  the  property  which  was  the  subject  of  the  sale.  The  sale  was 
consummated  on  June  6,  1892.  Tapscott  was  acting  in  th& 
transaction  for  those  who  formed  the  corporation  which  is  the 
appellant,  and  for  that  corporation  after  its  formation  on  May 
27,  1892.  Appellant  acquired  all  Tapscott's  rights  in  the  con- 
tracts with  respondents. 

The  vice-chancellor  reachedthe  conclusion  that  the  bill  should 
be  dismissed  as  to  James  V.  Oliphant,  because  not  having  exe- 
cuted the  sealed  instrument  of  July  6,  1892,  he  had  not  become^ 
bound  by  its  covenants,  and  because  the  contract  of  the  letter 
©i  January  23,  1891,  adopted  and  ratified  by 'him  by  his  join- 
ing in  the  extension  of  the  option  by  the  writing  of  February 
1,  1892,  was  a  joint  and  not  a  several  contract,  an.d  merely 
bound  the  firm  of  Oliphant  &  Co.  not  to  engage  in  a  competi- 
tive business. 

****  The  omission  of  James  V.  Oliphant  to  execute  the  in-^ 
strument  of  July  6,  1892,  unquestionably  deprives  appellant  of 
any  right  to  enforce  its  provisions  against  him  in  this  cause. 

If  necessary  to  construe  the  contract  contained  in  the  letter 
of  January  23,  1891,  I  think  it  would  be  difficult,  if  not  im- 
possible, to  hold  it  to  be  a  mere  partnership  undertaking.  No 
doubt  an  obligation  entered  into  by  more  than  one  person  i& 
presumed  to  be  joint,  and  a  several  responsibility  will  not  arisft 
except  by  words  of  severance:  Alpaugh  v.  Wood,  63  K  J.  L» 
638.  But  the  purpose  of  this  letter  was  to  give  an  option  to 
purchase  a  business  carried  on  by  individuals  who  were  part- 
ners. It  recites  that  "we,  the  undersigned,"  do  business  un- 
der a  firm  name  and  own.  and  control  the  Delaware  pottery^ 
which  was  the  subject  of  the  offer  to  sell.  It  contains  an  agree- 
ment that,  in  case  of  sale,  "we  will  not,  directly  or  indirectly,**' 
engage  in  a  competitive  business.  In  my  judgment,  it  would 
not  be  an  unnatural  or  strained  construction  to  attribute  to 
these  words  a  several  force,  and  to  find  that  the  firm  signature 
thereto  bound  the  members  of  the  firm  not  merely  jointly  but 
also  severally.  Upon  any  other  construction  it  is  obvious  that 
the  protection  of  the  business  and  goodwill  proposed  to  be  sold 
would  only  be  partially  secured. 
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But  we  are  not  required  to  construe  the  terms  of  the  letter 
by  themselves.  By  the  extension  of  the  option  by  the  writing 
€xecuted  by  all  the  firm  members,  including  James  V.  Oliphant, 
on  February  1,  1892,  a  several  quality  in  the  contract  con- 
tained in  that  letter  either  was  recognized  as  originally  in  it  or 
was  imparted  to  it.  By  tliat  instrument  each  partner  agreed  to 
an  option  of  purchase  for  a  fixed  period,  and  that  such  agree- 
ment should  be  part  of  the  original  option  given  by  that  letter. 
When  they  all  executed  that  instrument  and  declared  that  it 
was  to  be  attached  to  and  become  part  of  the  original  option, 
the  then  owners  made  a  new  contract,  in  the  terms  of  the  former 
contract,  which  bound  those  signing  as  if  they  had  signed  the 
original  option  with  the  extended  term.  The  contracts  thus 
amalgamated  stipulated  that  in  the  event  of  sale  "we  will  nob 
directly  or  indirectly"  engage  in  a  competitive  business.  These 
A13  ^ords,  over  'individual  signatures  respecting  a  business 
previously  averred  to  be  a  partnership  business,  indicate  several 
as  well  as  joint  undertakings.  It  is  as  if  they  undertook  that 
they  would  not  directly,  by  their  joint  act  as  a  firm,  or  indi- 
rectly, by  any  several  act  of  any  member,  engage  in  a  competitive 
business.  This  construction  is  greatly  aided  by  the  exception 
from  the  undertaking,  whereby  the  proposing  vendors  are  per- 
mitted to  engage  in  the  business  of  manufacturing  pottery  ware 
as  agent  or  employ6  of  the  proposing  purchaser.  These  words 
indicate  a  relation  which  might  be  formed  between  vendors  and 
purchaser  in  case  of  sale  effected.  While  the  firm  could  become 
the  purchaser's  agent,  it  could  not  in  any  other  sense  become  his 
employ^.  Individual  members  of  the  firm  might  become  either 
agents  or  employes.  The  exception  therefore  indicates  that  the 
contract  it  limited  was  one  affecting  individual  members  of  the 
firm. 

As  James  V.  Oliphant,  upon  this  construction,  became  bound 
by  this  contract,  and  as  the  proofs  show  that  he  has  broken  it, 
the  decree  dismissing  the  bill  as  to  him  cannot  be  supported  on 
this  ground. 

It  is  next  to  be  considered  whether  the  decree  can  rest  upon 
the  ground  that  the  contracts  sought  to  be  enforced  are  in 
illegal  restraint  of  trade. 

The  contract  contained  in  the  letter  of  January  23,  1891, 
and  the  covenant  of  June  G,  1892,  are  the  obligaitions  which 
the  bill  was  filed  to  enforce.  They  are  identical  in  terms  and 
purport  to  bind  respondents  to  absolutely  refrain  from  engaging 
in  the  business  of  manufacturing  pottery  ware  "within  any 
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state  in  the  United  States  of  America  or  within  the  District  of 
Columbi'a,  except  in  the  state  of  Nevada  and  the  territory  of 
Arizona,  for  the  period  of  fifty  years."  They  are  contracts  in 
restraint  of  trade. 

This  court,  speaking  by  Chief  Justice  Beasley,  more  than 
thirty  years  ago,  declared  that  contracts  in  general  restraint  of 
trade  aVe  illegal:  Brewer  v.  Marehall,  19  N.  J.  Eq.  537,  97  Am. 
Dec.  679.  The  learned  chief  justice  found  that  to  have  been 
the  undisputed  rule  of  the  English  and  of  our  own  courts  since 
the  decision  ^^^  in  1711  of  Mitchell  v.  Eeynolds,  1  P.  Wms. 
181.  In  that  celebrated  case  Lord  Macclesfield  placed  the 
illegality  of  such  contracts  upon  the  sole  ground  of  their  be- 
ing inimical  to  the  public  interest  or  public  policy.  To  the 
same  origin  the  rule  denying  validity  to  such  contracts  was 
attributed  by  the  chief  justice  in  our  leading  case  above  cited. 
Our  court  of  chancery  has  announced  and  applied  the  rule,  and 
upon  the  same  ground:  Mandeville  v.  Harman,  42  N.  J.  Eq. 
185;  Sternberg  v.  O'Brien,  48  N.  J.  Eq.  370;  Althen  v.  Vree- 
land  (IST.  J.  Eq.,  Jan.  13,  1897),  36  Atl.  Eep.  479. 

In  determining  what  is  the  public  policy  in  this  regard  we 
have,  however,  to  take  into  account  certain  contracts  which 
restrain  trade.  It  is  of  public  interest  that  everyone  may  freely 
acquire  and  sell  and  transfer  property  and  property  rights.  A 
tradesman  for  example,  who  has  engaged  in  a  manufacturing 
business  and  has  purchased  land,  installed  a  plant  and  acquired 
a  trade  connection  and  goodwill  thereby,  may  sell  his  property 
and  business  with  its  goodwill.  It  is  of  public  interest  that 
he  shall  be  able  to  make  such  a  sale  at  a  fair  price  and  that  his 
purchaser  shall  be  able  to  obtain  by  his  purchase  that  which  he 
desired  to  buy.  Obviously,  the  only  practical  mode  of  accom- 
plishing that  purpose  is  by  the  vendor's  contracting  for  some 
restraint  upon  his  acts,  preventing  him  from  engaging  in  the 
same  business  in  competition  with  that  which  he  has  sold.  His 
contract  to  abstain  from  engaging  in  such  competitive  business 
is  a  contract  in  restraint  of  trade,  but  one  which,  from  the  time 
of  Mitchell  v.  Eeynolds,  1  P.  Wms.  181,  to  this  time,  has  been 
recognized  as  not  inimical  to,  but  permitted  by,  public  policy. 
Therefore,  while  the  public  interest  may  be  that  trade  in  general 
shall  not  be  restrained,  yet  it  also  permits  and  favors  a  restraint 
of  trade  in  certain  cases. 

Contracts  of  this  sort  which  have  been  sustained  and  enforced 
by  courts  have  been  generally  declared  to  be  such  as  restrain 
trade,  not  generally,  but  only  partially,  and  no  more  exten- 


618  Trenton  Potteries  Co.  v.  Oliphant.     [New  Jersey, 

fiively  than  is  reasonably  required  to  protect  the  purchaser  in 
the  use  and  enjoyment  of  the  business  purchased,  and  are  not 
otherwise  injurious  to  the  public  interest.  This  is  the  doctrine 
declared  and  applied  in  the  court  of  chancery  and  recognized 
in  this  "^'^  court  by  our  affirmance  of  its  decrees:  Ricliardson 
V.  Peacock,  26  K  J.  Eq.  40;  28  N.  J.  Eq.  151;  33  N.  J.  Eq. 
697;  Mandeville  v.  Ilarman,  42  N.  J.  Eq.  185;  Finger  v.  Hahn, 
42  N.  J.  Eq.  606;  Hahn  v.  Finger,  44  N.  J.  Eq.  604;  Sternberg 
V.  O'Brien,  48  N.  J.  Eq.  370. 

It  is  observable  that  of  late  and  elsewhere  it  has  been  ques- 
tioned whether  the  rule  as  thus  stated  is  not  too  broad  to  be 
applicable  to  present  conditions.  In  1711  trade  was  subject  to 
limitations  which  have  largely  diminished  or  ceased  to  exist. 
Where  orders  and  responses  had  to  be  transmitted  by  mail  or 
messenger,  and  the  mail  and  travelers  were  carried  by  coaches 
drawn  by  horses,  and  goods  were  transported  by  pack  or  wagon, 
the  area  of  the  trade  of  a  manufacturer  or  tradesman  was  neces- 
sarily limited  by  those  conditions.  Now  that  orders  and  re- 
sponses may  be  transmitted  for  long  distances  by  telephone  and 
over  the  world  by  telegraph,  and  goods  and  travelers  may  have 
quick  transit  over  land  and  sea,  the  area  of  such  trade  may  be 
immensely  greater.  Thereupon,  it  is  contended  with  great  force 
that  the  true  test  of  the  validity  of  such  contracts  in  restraint 
of  trade  is  to  be  found  alone  in  their  being  reasonably  essential 
to  the  protection  of  the  purchaser,  and  that,  considering  the  vast 
extent  of  the  area  of  some  trades,  there  are  cases  in  which  a  gen- 
eral restraint  cannot  be  held  to  be  unreasonable:  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  60  Am.  Rep.  464;  Norden- 
felt  V.  Maxim  etc.  Co.,  [1894]  App.  Cas.  535;  Rousillon  v. 
Rousillon,  14  Ch.  Div.  351;  Leather  etc.  Co.  v.  Lorsont,  L.  R. 
9  Eq.  345;  Morse  Trust  Drill  Co.  v.  Morse,  103  Mass.  73,  4  Am. 
Rep.  513;  Gibbs  v.  Consolidated  Gas  Co.,  130  U.  S.  396;  Un- 
derwood v.  Barker  (1899),  L.  R.  1  Ch.  300. 

The  question  thus  suggested  does  not  arise  in  this  case  unless 
the  contracts  before  us  are  found  to  be  contracts  in  general  re- 
straint of  trade.  This  leads  us  to  inquire  whether  they  are  gen- 
eral or  only  partial  in  their  restraint,  and,  if  the  latter,  whether 
they  extend  beyond  what  is  reasonable  for  a  fair  protection  of 
the  business  and  goodwill  which  appellant  purchased  from  re- 
spondents. 

The  contention  on  the  part  of  respondents  is  that  the  contracts 
in  question  restrain  them  from  engaging  in  the  business  of  ^^*^ 
manufacturing  pottery  ware  in  an  area  comprising  the  whole 
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United  States,  and  that  the  exception  of  one  state  and  one  terri- 
tory was  illusory  and  colorable  because  they  claim  the  proof* 
show  that  such  manufacture  cannot  be  carried  on  in  those  lo- 
calities with  profit.  It  is  insisted  that  a  restraint  extending 
over  the  whole  nation  is  a  general  and  not  a  partial  restraint. 

It  was  well  said  by  Judge  Andrews,  in  his  opinion  in  Dia- 
mond Match  Co.  V.  Eoeber,  106  N.  Y.  473,  60  Am.  Eep.  464, 
that  "the  boundaries  of  the  states  are  not  those  of  trade  or 
commerce."  It  may  also  be  said  that  in  these  days  the  busi- 
ness of  many  concerns  extends  not  only  beyond  the  Ixmndaries 
of  the  state  in  which  it  has  a  local  habitation,  but  even  be- 
yond the  limits  of  the  nation.  Yet  the  public  policy  of  that 
state  may  be  involved  in  favor  of  or  against  the  restraint  of 
Buch  trade,  however  widely  extended.  It  is  possible  to  conceive 
of  a  business  so  widely  extended  that  a  restraint  of  it  within 
the  limit  of  one  country  might  be  in  fact  but  a  partial  restraint. 

In  the  case  last  cited  an  exception  of  one  state  or  territory 
similar  to  that  contained  in  the  contracts  in  question  was  pro- 
nounced not  colorable,  but  the  case  does  not  indicate  that  the 
exception  was  shown  by  the  proofs  to  be  of  territory  in  which 
the  restrained  manufacture  could  not  be  carried  on  with  prac- 
tical results.  In  this  case  the  proofs  establish  that  to  be  the 
fact  as  to  the  area  included  in  the  exception.  It  is  contended 
for  appellant,  however,  that  the  fact  so  established  is  imma- 
terial, because  the  rule  against  general  restraint  of  trade  is  an 
arbitrary  one,  and  an  exception  from  the  restraint,  however  un- 
substantial or  illusory,  will  make  the  restraint  partial.  It  is 
not  easy  to  perceive  how  a  rule  of  this  character,  founded  on 
considerations  of  public  policy  and  applied  in  the  public  in- 
terest, can  be  rightly  deemed  arbitrary  in  the  sense  intended  in 
this  contention.  iNov  is  it  obvious  that  the  courts  would  per- 
mit the  evasion  of  the  rule  by  illusive  contrivances. 

But  the  question  presented  need  not  be  decided  unless  the 
contracts,  properly  constraed,  extend  the  restraint  of  respond- 
ents over  the  whole  area  of  the  United  States  except  the  ex- 
cepted parts.  If,  by  the  true  construction,  the  contracts  axe 
divisible  '^^'^  and  bind  respondents  to  a  restraint  in  one  or  an- 
other of  separately  described  areas,  and,  as  applied  to  one 
or  more  of  such  areas,  the  restraint  is  not  unreasonable,  the 
suggested  question  need  not  be  solved. 

The  area  or  areas  within  which  the  restraint  upon  respond- 
ents is  engaged  for  in  these  contracts  is  described  as  being,  not 
(as  stated  in  the  opinion  below)  within  any  state  of  the  United 
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States  of  America,  but  "within  any  state  in  the  United  Statei 
of  America." 

In  seeking  the  meaning  of  this  description  we  are  to  be 
guided  by  the  ordinary  rules  of  construction.  We  may  pre- 
sume that  the  contracting  parties  intended  to  make  a  valid  con- 
tract, and,  in  this  case,  under  the  doctrine  enunciated  in  Brewer 
V.  Marshall,  19  N.  J.  Eq.  537,  97  Am.  Dec.  679,  that  they 
designed  to  contract  for  a  restraint  which  would  be  partial  and 
not  general,  and  reasonable,  in  their  judgment,  for  the  protec- 
tion of  the  purchaser  in  the  enjoyment  of  the  subject  of  the 
purchase.  The  contracts  are  to  be  construed  so  as  to  give 
them  validity,  if  such  construction  does  no  violence  to  their 
language,  and  the  subject  matter  of  the  contracts  is  to  be  con- 
sidered and  their  terms  are  tp  be  construed  in  reference  thereto. 
Here  the  transaction  was  the  sale  and  purchase  of  an  established 
business,  with  its  goodwill,  and  the  contracts  in  question  were 
plainly  intended  to  furnish  protection  to  the  purchaser  in  the 
enjoyment  of  the  things  purchased.  Kespondents  received  a 
large  sum  of  money  for  what  they  sold  appellant,  which  they  yet 
retain,  and  it  is  clear  that  the  consideration  thus  received  and 
retained  must  have  been  enhanced  in  amount  by  the  obligation 
of  the  contracts  now  in  question,  and  that  so  much  eould  not 
have  been  obtained  by  the  respondents  if  no  obligation  to  re- 
strict competition  had  been  made. 

Examining  thus  the  description  of  the  area  within  which  the 
restraint  agreed  to  by  respondents  is  to  operate,  I  have  reached 
the  conclusion  that,  without  doing  any  violence  to  the  language 
or  straining  its  import,  it  may  be,  and  ought  to  be,  held  to  be  a 
divisible  description,  embracing  not  one  whole  area  but  several 
areas  disjunctively  described.  The  exception  of  the  territory 
of  Arizona  is  urged  as  inconsistent  with  this  construction.  But 
**^  the  express  inclusion  of  the  District  of  Columbia  equally 
militates  against  the  contrary  construction,  for  if  the  descrip- 
tion covers  the  whole  area  of  the  United  States  of  America, 
the  District  of  Columbia  was  already  included.  Looking  at 
the  subject  of  the  contracts,  their  presumed  intent  and  the 
purpose  of  any  agreement  to  restrain  respondents  from  engag- 
ing in  a  competitive  business,  the  description  can  be  read  as 
applicable  disjunctively  to  different  areas,  as  within  the  state 
of  Maine,  within  the  state  of  New  Hampshire,  or  within  the 
state  of  New  Jersey,  etc.,  or  within  the  District  of  Columbia, 
excepting,  etc.,  and  such  should  be  its  construction. 
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Thus  read,  the  contracts  in  question  are  applicable  to  all  the 
described  areas  and  are  enforceable  in  those  of  them  within 
which  the  restraint  contracted  for  is  reasonably  required  for 
the  protection  of  appellant  in  the  use  and  enjoyment  of  the 
business  and  goodwill  acquired  from  respondents. 

An  instructive  case  on  this  point  has  lately  been  decided  in 
England.  The  question  arose  upon  a  covenant  by  an  employ^ 
with  his  employer  that  within  twelve  months  after  leaving  his 
employment  he  would  not  engage  in  a  similar  business  "in 
the  United  Kingdom,  or  in  France,  or  in  the  Kingdom  of 
Belgium,  or  Holland,  or  in  the  Dominion  of  Canada.**  The 
employe  voluntarily  left  the  service  of  his  employer  and  en- 
tered into  the  employment  of  a  merchant  in  the  same  trade  in 
England.  Upon  a  bill  by  the  first  employer,  Mr.  Justice  Keke- 
wich  allowed  an  injunction  against  the  breach  of  the  covenant. 
Upon  appeal  the  cause  was  heard  in  the  chancery  division  be- 
fore Lindley,  master  of  the  rolls,  and  Lord  Justices  Eigby  and 
Vaughan  Williams.  The  master  of  the  rolls  and  Lord  Justice 
Rigby  held  that  the  covenant  was  a  separable  one  and  was  not 
unreasonable  as  to  the  restraint  imposed  on  the  covenantor 
within  the  United  Kingdom,  and  they  sustained  the  injunc- 
tion. Vaughan  Williams  dissented,  but  upon  the  ground  that 
the  restraint  within  the  whole  of  the  United  Kingdom  was  un- 
reasonable: Underwood  v.  Barker  (1899),  L.  E.  1  Oh.  300. 

It  is  next  to  be  considered  whether  the  contracts  in  question, 
thus  construed,  were  reasonably  required  for  the  protection  of 
°*®  appellant,  and  to  what  extent,  if  any,  they  should  be  en- 
forced under  the  proofs  in  the  cause. 

It  appears  by  the  proofs  that  the  business  which  appellant 
purchased  of  respondents  had  been  carried  on  by  them  within 
an  area,  roughly  speaking,  covering  the  states  east  of  the  Mis- 
sissippi river  and  north  of  a  line  drawn  through  Eichmond  and 
Louisville,  including  the  District  of  Columbia. 

Appellant  contends  that  such  contracts  were  reasonably  re- 
quired to  protect  it,  not  only  in  the  areas  in  which  the  business 
it  purchased  of  respondents  had  been  carried  on,  but  also  in 
other  states  to  which  it  might  extend  that  business.  But  this 
contention  I  deem  to  be  inadmissible.  The  validity,  in  this 
respect,  of  such  contracts  is  to  be  tested  by  the  effect  upon  the 
business  and  goodwill  sold  and  purchased.  What  is  reasonably 
required  to  protect  that  may  be  upheld.  But  the  vendor  can  no 
more  contract  to  restrict  his  use  of  his  trade  or  calling  beyond 
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such  protection  than  he  could  do  if  he  had  made  no  sale  at  alL 
Such  a  contract  would  be  opposed  to  public  policy. 

But  while  it  results  from  this  view  that  the  contracts  in  ques- 
tion,  80  far  as  they  restrain  respondents  from  engaging  in 
the  same  business  in  localities  in  which  the  business  purcliased 
by  appellant  oi  them  had  never  been  carried  on  may  be  op- 
posed to  public  policy,  it  does  not  follow  that  they  are  wholly 
unenforceable.  Contracts  including  distinct  and  separable  obli- 
gations, some  of  which  are  legal  and  some  prohibited,  are  en- 
forceable as  to  such  obligations  as  are  legal:  Erie  Ry.  Co.  y. 
Union  Locomotive  etc.  Co.,  35  N.  J.  L,  240;  Stewart  v.  Lehigh 
Valley  R.  R.  Co.,  38  N.  J.  L.  505.  These  contracts,  aa  to 
areas  described  therein  in  which  the  acquired  busmesa  had  been 
carried  on,  may  be  enforced  upon  proper  proofs. 

Upon  the  proofs,  how  far  may  these  contracts  be  enforced? 
The  prayer  of  the  bill  is  for  an  injunction  in  the  terms  of  the 
contracts.  But  this  would  be  too  broad  a  restraint  on  respond- 
ents, because  it  would  include  localities  in  which  the  purchaaed 
business  had  never  been  carried  on  and  where  no  protection  of 
it  was  required.  Upon  the  proofs  I  conclude  that  no  restriction 
can  be  imposed  upon  respondents  as  to  any  area  beyond  the 
'^^^  state  of  New  Jersey.  In  this  state  all  the  respondents  ex- 
cept Richard  C.  and  Henry  D.  Oliphant  are  actively  engaged  in 
the  very  business  they  contracted  not  to  engage  in.  There  is 
some  proof  of  sales  and  solicitation  of  trade  in  other  prohibited 
areas,  but  it  lacks  the  requisite  certainty  to  justify  a  broader 
injunction. 

It  remains  to  consider  other  objectiona  to  the  reasonableness 
of  these  contracts.  It  is  contended  that  they  are  unreasonable 
because  they  restrain  respondents  from  the  manufacture  of  any 
pottery  ware,  while  the  business  sold  is  claimed  to  have  been 
that  of  manufacturing  sanitary  pottery  ware.  But  the  plant 
respondents  sold  was  adapted  to  the  manufacture  of  other  kinds 
of  ware,  and  they  had  in  fact  manufactured  other  ware.  The 
business  purchased  waa  not  the  mere  manufacture  of  sanitary 
pottery  ware,  and  the  contracts  were  not  too  broad  in  furnish- 
ing appellant  protection  in  respect  to  the  maniLfacture  of  all 
pottery  ware. 

It  is  fiirther  objected  that  the  contracts  in  question  extend 
the  restraint  upon  respondents  over  too  great  a  period  of  time. 
The  ages  of  respondents,  it  is  said,  show  that,  at  the  expiration 
of  the  limit  of  fifty  years,  probably  some  of  them  will  have  djed 
and  all  of  those  surviving  will  have  passed  the  age  of  bu^iinesa 
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activity.  The  contracts  are  not  unlimited  in  time,  but  the  in- 
eistment  is  that  they  are  unreasonable  because  of  the  long  period 
of  restraint.  But  whether  they  are  reasonable  is  not  to  be  de- 
termined by  their  disadvantageous  effect  upon  respondents, 
but  by  considering  Avhether  the  restraint  to  which,  for  what 
they  received  as  a  sufficient  consideration,  they  bound  them- 
selves was  reasonably  required  to  protect  the  purchaser  in  the 
enjoyment  of  his  purchase.  As  they  were  dealing  with  a  cor- 
poration which  had  acquired  a  corporate  life  of  fifty  years  for 
the  purpose  of  carrying  on  this  business,  the  limit  of  time 
fixed  by  the  contracts  is  not  unreasonable.  The  fact  that  the 
limit  exceeds  the  corporate  life  of  appellant  by  a  few  days 
does  not,  in  my  judgment,  require  a  different  conclusion. 

It  remains  to  consider  whether  the  contracts  in  question  are 
otherwise  against  the  public  policy  of  our  state.  The  learned 
***  vice-chancellor  held  them  to  be  opposed  to  the  public  in- 
terest, because  he  conceived  that  they  tended  to  create  a  monop- 
oly in  the  business  of  manufacturing  sanitary  pottery  ware. 
This  effect  he  deemed  established  by  the  proofs  that  appellant, 
simultaneously  with  its  purchase  from  respondents,  also  pur- 
chased four  other  plants  used  in  the  manufacture  of  such  ware 
in  Trenton,  and  the  property,  business,  and  goodwill  of  their 
owners,  and  took  from  each  of  those  vendors  contracts  restrain- 
ing them  from  engaging  in  the  business  of  manufacturing 
pottery  ware,  substantially  identical  with  the  contracts  taken 
by  it  from  respondents.  The  contracts  procured  from  respond- 
ents he  deemed  to  be  part  of  a  scheme  to  control  the  produc- 
tion, distribution  and  sale  of  sanitary  pottery  ware  and  to  ex- 
clude competition  therein.  Such  ware  he  declared,  on  the 
authority  of  the  promoters  of  appellant,  to  be  a  necessity  of  life. 

The  scheme  held  to  be  reprehensible  was  found  in  the  situa- 
tion disclosed  in  the  proofs.  Eespondents,  as  owners  of  the 
business  sold  to  appellant,  had,  several  years  before  the  sale, 
united  with  the  owners  of  seven  other  potteries  in  Trenton, 
which  made,  among  other  things,  sanitary  pottery  ware,  in  an 
association  called  the  "American  Sanitary  Potters'  Association.'* 
That  association  had  in  some  way  controlled  the  prices  at  which 
such  ware  produced  by  its  eight  members  (counting  the  owners 
of  each  pottery  as  one  member)  should  be  put  upon  the  market. 
The  action  of  the  association  in  that  regard  was  determined  by 
a  majority  of  its  eight  members.  By  its  purchases  appellant 
acquired  the  interest  of  five  of  the  members,  and  seems  to  have 
been  permitted  to  cast  a  vote  for  each  in  controlling  the  action 
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of  the  association.  After  appellant's  purchases  prices  were  so 
controlled  for  some  time  and  until  the  association  fell  to  pieces. 

Contracts  by  independent  and  unconnected  manufacturers  or 
traders  looking  to  the  control  of  the  prices  of  their  commodities, 
either  by  limitation  of  production  or  by  restriction  on  distribu- 
tion, or  by  express  argument  to  mdntain  specified  prices,  are 
without  doubt  opposed  to  public  policy.  The  contract  of  the 
sanitary  potters'  association  in  this  regard  wsis  inimical  to  pub- 
lic interest  when  respondents  were  members  of  it,  and  none 
the  less  ^'^^  so  when  appellant  acquired  the  property  of  five  of 
its  members.  However  solemnly  the  members  of  that  as- 
sociation may  have  obligated  themselves  to  obey  the  behests 
of  the  majority  in  respect  of  the  control  of  prices  of  their 
ware,  no  court  would  have  enforced  their  agreements  or 
awarded  damages  for  any  breach  of  them. 

But  the  contracts  by  which  appellant  acquired  the  property 
and  business  of  respondents  and  of  four  other  members  of  the 
association  contained  no  term  stipulating  for  the  continuance  of 
the  association  or  for  the  enforcement  of  any  objectionable  agree- 
ments it  had  entered  into.  At  the  most,  so  far  as  appears,  the 
contemporaneous  purchases  by  appellant  gave  it  an  opportunity 
to  use  the  majority  vote  in  the  association  for  such  control  of 
prices  as  its  agreements  provided  for.  Although  the  control  of 
the  voting  majority  of  the  association  may  have  been  one  of 
appellant's  motives  for  making  its  simultaneous  purchases,  it  k 
inconceivable  that  any  one  of  the  five  vendors  could  have  repu- 
diated his  contract  to  sell  to  appellant  on  the  ground  that  such 
sale,  if  consummated,  would  enable  appellant  to  obtain  such 
control.  The  public  interest  would  be  amply  protected  by  in- 
validating the  agreement  of  the  association  for  the  control  of 
prices  and  the  disconnected  agreement  of  sale  would  be  enforced 
as  other  contracts. 

It  is  further  urged  that  the  simultaneous  contracts  procured 
by  appellant  create,  or  tend  to  create,  a  monopoly,  because  they 
stipulate  for  the  removal  of  many  competitors  in  the  business 
of  manufacturing  sanitary  pottery  ware.  The  owners  of  five  of 
the  eight  potteries  in  Trenton  manufacturing  that  kind  of  ware 
(and  there  were  but  few,  if  more  than  one,  elsewhere)  thereby 
agreed  not  to  engage  in  that  business  for  a  long  period  of  time 
and  over  a  great  extent  of  country.  The  engagement  of  re- 
fpondents  in  that  respect  has  been  found  not  to  be  an  im- 
proper restraint  of  trade  nor  inimical  to  public  policy  on  that 
ground,  but  a  contract  partially  enforceable  upon  respondents, 
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if  not  otherwise  objectionable.  The  engagements  of  the  other 
vendors  who  sold  their  properties  and  business  to  appellant  are 
Bimilar  in  terms  to  that  entered  into  by  respondents,  and  fur- 
nish a  reasonable  protection  '*^^  to  appellant  of  the  business 
and  goodwill  purchased  by  it  of  each  of  them.  Each  sale  and. 
each  incidental  contract  against  competition  are,  for  reasons 
before  given,  unobjectionable.  Are  they  rendered  objectionable 
by  the  fact  that,  being  simultaneously  made,  they  excluded  from 
engaging  in  the  business  of  manufacturing  sanitary  pottery  ware 
80  large  a  proportion  of  those  previously  engaged  in  that  manu- 
facture? 

It  is  to  be  observed  that  the  contracta  of  respondents  and  the 
other  vendors  to  appellant  restricted  them  from  engaging  in  the 
business  of  manufacturing,  not  sanitary  pottery  ware  alone,  but 
all  pottery  ware.  The  proofs  show  that  a  large  number  of  per- 
sons are  engaged  in  manufacturing  pottery  ware  in  various  parts 
of  the  country,  and  that  the  contracts  in  question  would  exclude 
from  competition  a  very  small  proportion  of  them.  But  as  the 
proofs  also  show  that  the  main  purpose  of  appellant  was  to 
engage  in  the  manufacture  of  sanitary  pottery  ware,  I  hava 
stated  the  proposition  in  a  more  restricted  form. 

Whether  sanitary  pottery  ware  has  become  a  necessity  of  life 
is  open  to  question.  It  is  certain  that  many  persons  manage  to 
exist  without  using  it.  But  if  its  use  is  of  importance  to  health 
and  comfort,  and  a  considerable  and  increasing  number  of  per- 
sons desire  to  acquire  and  use  it,  the  public  may  have  such  an 
interest  in  its  manufacture  and  sale  that  public  policy  will  justify 
judicial  interference  and  refusal  to  enforce  illegal  combinations . 
to  enhance  its  price.  The  elimination  of  competition  may  pro- 
duce that  result.  The  contracts  in  question  were  not  intended 
to  withdraw,  and  do  not  appear  to  have  withdrawn,  from  work, 
a  single  workman  in  that  industry.  They  restrain  a  compara- 
tively small  number  of  capitalists  who  had  previously  employed 
their  capital  in  such  manufacture  from  continuing  so  to  do. 
The  entire  capital  of  the  country,  except  theirs,  is  free  to  be 
employed  in  the  manufacture.  There  seems  no  ground  for  the 
claim  that  we  should  refuse  to  enforce  respondents*  contracts 
by  injunction  when  the  proofs  furnish  no  reason  for  the  belief 
that  the  public  will  suffer  if  they  are  held  to  their  bargains. 

The  contemporaneous  contracts  were  all  made  as  incidental  to 
the  sale  and  purchase  of  competing  concerns  engaged  in  the 
^'"^  manufacture  of  sanitary  pottery  ware.     They  were,  as  we 
have  seen,  reasonably  appropriate  to  the  protection  of  the  pur- 
Am.  St.  Repi.,  Vol.  liXXVIIl— 40 
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-chaser  in  each  case.     While  contracts  to  restrain  or  limit  com- 
■petition  in  the  production  of  that  ware  may  he  repugnant  to 
"the  public  interest,  such  a  restraint  or  limit  may  result  from 
-contracts  which  the  courts  are  bound  to  enforce.     A  person  en- 
.^aged  in  any  manufacture  or  trade,  having  the  right  to  acquire 
and  possess  property  and  to  do  with  it  what  he  chooses,  may 
lawfully  buy  the  business  of  any  of  his  competitors.     His  first 
purchase  would  at  once  diminish  competition.     If  he  continued 
to  purchase,  each  succeeding  transaction  would  remove^  another 
■  competitor.     If  his  capital  was  large  enough  to  enable  him  to 
buy  the  business  of  all  competitors,  the  last  purchase  would 
completely  exclude  competition,  at  least  for  a  time.     But  in 
the  absence  of  legislative  restrictions  (if  such  could  be  imposed) 
•^pon  the  acquisition  of  such  property  and  its  use  when  so  ac- 
quired courts  could  impose  no  limitation.     They  would  be  ob- 
.  liged  to  enforce   such  contracts,  notwithstanding  the  effect 
'^"was  to  diminish  or  even  to  exclude  competition. 

But  appellant  is  a  corporation,  and  not  an  individual.  Cor- 
7)orations,  however,  may  lawfully  do  any  acts  within  the  cor- 
porate powers  conferred  on  them  by  legislative  grant.  Under 
our  liberal  corporation  laws,  corporate  authority  may  be  acquired 
-ty  aggregations  of  individuals,  organized  as  prescribed  to  en- 
gage in  and  carry  on  almost  every  conceivable  manufacture  or 
trade.  Such  corporations  are  empowered  to  purchase,  hold  and 
use  property  appropriate  to  their  business.  They  may  aleo  pur- 
chase and  hold  the  stock  of  other  corporations.  Under  such 
powers  it  is  obvious  that  a  corporation  may  purchase  the  plant 
And  business  of  competing  individuals  and  concerns.  The  legis- 
Jature  might  have  withheld  such  powers  or  imposed  limitations 
-upon  their  use.  In  the  absence  of  prohibition  or  limitation  on 
their  powers  in  this  respect,  it  is  impossible  for  the  courts  to 
pronounce  acts  done  under  legislative  grant  to  be  inimical  to 
public  policy.  The  grant  of  the  legislature  authorizing  and 
permitting  such  acts  must  fix  for  the  courts  the  character  and 
limit  of  public  policy  in  that  regard.  It  follows  that  a  corpo- 
ration empowered  •**'  to  carry  on  a  particular  business  may  law- 
iully  purchase  the  plant  and  business  of  competitors,  although 
«uch  purchases  may  diminish  or,  for  a  time  at  least,  destroy 
-competition.  Contracts  for  such  purchases  cannot  be  refused 
enforcement. 

Since  contracts  by  individuals  and  by  corporations  having 
legislative  authority,  for  the  purchase  of  competing  plants  and 
business,  may  be  made  and  are  enforceable,  although  as  a  result 
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thereof  competition  is  diminished  or  temporarily  destroyed,  it 
further  follows  that  contracts  reasonably  required  to  make  such 
purchases  effective  by  protecting  the  purchaser  in  the  use  and 
enjoyment  of  the  thing  purchased,  cannot  be  declared  by  the 
courts  to  be  repugnant  to  public  policy.  The  interference  with 
competition  resulting  from  such  purchases  under  legislative  per- 
mission being  found  not  to  invalidate  contracts  for  such  pur- 
chases, the  like  interference  by  contracts  reasonably  required  for 
the  protection  of  the  purchaser  cannot  be  held  to  invalidate 
them. 

The  result  is  that  the  decree  appealed  from  must  be  affirmed 
as  to  Eichard  C.  and  Henry  D.  Oliphant,  but  as  to  the  other 
respondents  it  must  be  reversed  and  a  decree  be  made  enjoining 
them  according  to  the  prayer  of  the  bill  vdthin  the  state  of 
New  Jersey, 


CONTRACTS  IN  GENERAL  RESTRAINT  OP  TRADE  are  void, 
but  contracts  in  partial  restraint  of  trade  are  valid  and  enforceable, 
if  reasonable  and  supported  by  good  consideration:  Lanzit  v.  Sefton 
Mfg.  Co.,  184  111.  326,  75  Am.  St.  Rep.  171;  Harding  T.  American 
Glucose  Co.,  182  111.  551,  74  Am.  St.  Rep.  189. 

CONTRACTS  IN  RESTRAINT  OF  TRADE  are  not  necessarily 
void  by  reason  of  universality  of  time  or  of  space.  Their  validity 
depends  upon  tlie  reasonableness  of  the  restrictions  under  the  con- 
ditions of  each  case,  and  the  test  of  reasonableness  Is  the  test  of 
validity:  Oakdale  Mfg.  Co.  v,  Garst,  18  R.  I.  484,  49  Am.  St  Rep. 
784;  Cowan  v.  Fairbrother,  118  N.  0.  40G.  54  Am.  St  Rep.  733.  A 
contract  of  this  kind  is  reasonable  if  it  offers  only  a  fair  protec- 
tion to  the  interests  of  the  party  in  whose  favor  it  Is  made,  without 
being  so  large  in  its  operation  as  to  interfere  with  the  Interests  of 
the  public:  McOinry  v.  Gibson,  108  Ala.  451,  54  Am.  St  Rep.  177. 

TRUSTS.— WHAT  COMBINATIONS  FORM  unlawful  trusts  is 
the  subject  of  the  monographic  note  to  Harding  v.  American  Glu- 
cose Co.,  74  Am.  St  Rep.  235-273. 


WEATHEEBY  v.  SLAPE. 

[58  New  Jersey  Equity,  550.] 

JUDICIAL  SALES-ADJOURNMENT  OF.— If  ao  officer 
strikes  off  real  estate  to  the  highest  bidder  at  the  time  and  place 
duly  advertised  for  its  sale  under  execution,  and,  after  the  persons 
there  assembled  have  dispersed  and  gone,  the  officer  returns  to  the 
place  of  sale  because  of  the  purchaser's  failure  to  comply  with  his 
bid  and  the  conditions  of  sale,  and,  shortly  before  the  expiration  of 
the  advertised  hour  of  sale,  publicly  announces  that  the  sale  is 
adjourned  for  two  weeks,  such  adjournment  is  not  legal,  and  the 
sale  held  under  such  notice  is  void.  To  render  such  adjourned  sale 
legal,  notice  thereof  must  be  given  in  the  presence  and  hearing  of 
'the  persons  assembled  at  the  time  and  place  first  fixed  for  the  salew 
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N.  Grey  and  S.  H.  Rieharda,  for  the  appellants. 

J.  W.  Acton,  for  the  respondent. 

"*  DIXON,  J.  The  object  of  the  bill  in  this  case  is  to 
foreclose  a  mortgage  of  real  estate  which  secures  a  bond  for 
six  thousand  three  hundred  and  fifteen  dollars.  The  obligor 
being  dead,  his  executors  were  made  defendants.  After  decree 
an  execution  was  issued  to  the  sheriff  of  Salem  county  for  the 
sale  of  the  mortgaged  premises,  and  thereupon  he  advertised 
that  the  sale  would  take  place  at  the  county  courthouse  on  De- 
cember 24,  1898,  between  the  hours  of  2  and  5  o'clock  P.  M., 
to  wit,  at  3  o'clock.  On  the  day  named,  shortly  before  4 
o'clock,  the  sheriff  put  up  the  property  for  sale,  and  after  sev- 
eral other  bids  the  complainant  bad  six  thousand  eight  hundred 
dollars  (her  claim  amounting  to  seven  thousand  one  hundred 
dollars),  and  then  one  of  the  defendants,  the  son  of  the  mort- 
gagor, bid  six  thousand  eight  hundred  and  fifty  dollars.  On 
that  bid  the  property  was  struck  off  to  him.  According  to  the 
conditions  of  sale,  the  purchaser  should  at  once  have  paid  or 
secured  ten  per  cent  of  the  price,  but  this  the  purchaser  re- 
fused to  do,  saying  he  had  an  agreement  with  the  complainant 
that  slie  should  take  a  new  mortgage  for  the  whole  of  the  bid. 
On  this  refusal  the  sheriff  might,  no  doubt,  have  immediately 
put  up  the  property  for  sale  again  or  have  adjourned  the  sale, 
but  he  did  neither.  On  the  contrary,  he  proceeded  to  sell  other 
property  under  another  execution,  and  that  being  finished,  he 
went  away  about  other  business,  and  the  crowd  of  persons  at- 
tending the  sale  dispersed,  among  them  one  of  the  executors, 
who  had  been  present  to  protect  the  estate  of  the  obligor  as 
far  as  possible  from  a  claim  for  deficiency.  In  the  meantime 
the  solicitor  of  the  complainant  and  the  purchaser  went  to  the 
house  of  the  complainant  to  confer  with  her  as  to  the  alleged 
agreement.  She  denied  it,  and  the  interview,  lasting  about 
half  an  hour,  ended  without  any  satisfactory  arrangement  be- 
ing made.  At  the  close  of  this  interview  the  complainant's  •"** 
solicitor  went  to  find  the  sheriff,  and  on  meeting  him  instructed 
him  to  adjourn  the  sale.  Accordingly  the  sheriff,  at  five  min- 
utes before  5  o'clock,  at  the  courthouse,  called  around  him  the 
casual  bystanders  and  publicly  announced  that  he  adjourned 
the  sale  for  two  weeks.  This  announcement  was  duly  adver- 
tised in  the  newspapers,  and  on  January  7,  1899,  the  sheriff 
struck  off  the  property  to  the  complainant  for  three  thousand 
dollars. 
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On  motion  to  confirm  this  sale  the  executors  objected,  among 
other  things,  that  the  sheriff  had  no  legal  right  to  make  an 
adjournment  when  he  attempted  to  do  so  on  December  24th, 
and  that,  therefore,  the  second  sale  was  unlawful,  but  an  order 
confirming  the  sale  was,  notwithstanding  this  objection,  entered. 
From  this  the  executors  appeal. 

The  power  of  oflicers  having  charge  of  the  sale  of  land  under 
judicial  proceedings  to  adjourn  such  sales  from  time  to  time  is 
established  in  this  state  by  statute  (Gen.  Stats.,  2979),  which 
also  prescribes  when  and  how  an  adjournment,  after  it  takes 
place,  shall  be  published,  but  the  mode  in  which  such  adjourn- 
ments may  legally  be  effected  is  left  to  be  determined  on  gen- 
eral considerations. 

The  length  of  an  adjournment  rests  largely  in  the  discretion, 
of  the  officer,  and  unless  it  be  for  more  than  one  week  no  notice 
of  the  adjournment  beyond  that  given  by  the  act  of  adjourn- 
ing need  be  published;  and  even  for  longer  adjournments  sub- 
sequent publication  in  the  newspapers  of  a  statement  of  the 
parties  to  the  cause  and  of  the  time  and  place  of  the  adjourn- 
ment, without  any  description  of  the  property,  is  all  that  the 
statute  requires.  It  thus  appears  that  the  directions  of  the  stat- 
ute on  this  point  are  of  themselves  quite  inadequate  to  secure 
reasonable  notice  of  the  adjourned  sale.  The  reason  for  this 
obviously  is  because  the  legislature  assumed  that  the  act  of  ad- 
journing would  be  performed  in  such  a  manner  as  would  pre- 
serve and  prolong  the  force  of  the  original  advertisement  of  sale, 
in  which  the  property  to  be  sold  is  accurately  described.  Thig 
assumption  is  justified  by  the  general  rule  governing  the  subject. 

Mr.  Freeman,  in  his  work  on  Executions,  thus  states  the 
rules  prevailing  in  different  jurisdictions:  *"^^  "While  the  power 
of  officers  to  adjourn  sales  is  undisputed,  the  courts  have 
not  agreed  on  the  character  of  the  notice  which  must  be  given 
of  the  time  to  which  the  adjournment  is  made.  On  the  one 
side,  it  is  insisted  that  a  new  notice  must  be  given  for  the 
time  and  in  the  manner  required  in  the  first  instance.  On  the 
other  side,  the  rule  is  maintained  that  the  officer  may  give 
notice  by  proclamation,  made  in  the  presence  and  hearing  of 
the  persons  assembled  at  the  time  first  fixed  for  the  sale.'* 
New  Jersey  has  adopted  the  latter  doctrine:  Allen  v.  Cole, 
9  N.  J.  Eq.  286,  59  Am.  Dec.  516. 

Manifestly,  this  rule  was  not  complied  with  in  the  present 
case.  Nio  proclamation  of  an  adjournment  was  made  in  the 
presence  and  hearing  of  the  persons  assembled  at  the  time  fixed 
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for  the  sale.  When  proclamation  was  made  those  persons  had 
'all  departed,  and  they  had  done  so  not  because  they  could  not 
be  induced  to  bid  upon  the  property  at  any  price,  but  because 
it  was  evident  to  them  that  the  sheriff's  purpose  to  sell  had 
been  executed.  He  had  struck  off  the  property  to  a  bidder, 
and  the  parties  directly  interested  in  the  sale — the  purchaser, 
the  defendants  in  the  suit,  the  solicitor  of  the  complainant,  and 
the  sheriff — had  all  left  the  place,  as  if  everything  intended  to 
be  done  had  been  accomplished.  When,  in  view  of  these  cir- 
cumstances, the  persons  who  had  been  brought  together  by  the 
original  advertisement  of  sale,  had  gone  away,  we  think  it  be- 
came clear  that  the  force  of  that  advertisement  was  utterly 
spent,  and  therefore  the  power  of  the  sheriff  to  effect  a  legal 
adjournment  by  his  proclamation  was  ended.  If  the  property 
was  to  be  sold  again,  a  readvertisement  de  novo  was  necessary: 
Givan  v.  Doe,  5  Blackf.  260. 

The  order  confirming  the  second  sale  should  be  reyersed  and 
the  sale  set  aside. 


JUDICIAL  SALE— ADJOURNMENT— NOTICE.— If  a  purchaser 
fails  to  comply  with  the  terms  of  a  judicial  sale,  a  resale  at  a  future 
time  without  an  adjournment  Is  bad.  In  such  a  case  a  readvertise- 
ment is  necessary.  However,  there  are  cases  holding  that  when 
a  sale  Is  adjourned  a  new  notice  is  not  necessary:  See  the  mono- 
graphic note  to  Russell  v.  Richards,  26  Am.  Dec  Q8S,  639. 


STBEITWOLF  v.  STREITWOLP. 

[58  New  Jersey  Equity,  563.] 

MARRIAGE  AND  DIVORCE— DIVORCE  IN  ANOTHER 
BTATE— DOMICILE— FRAUD.— A  decree  of  divorce  obtained  in 
another  state  upon  false  allegations  of  domicile  therein,  is  fraudu- 
lent and  void  in  the  state  where  the  parties  have  their  real  domicile. 

W.  P.  Voorhees,  for  the  appellant, 

A.  H.  and  T.  Strong,  for  the  respondent 

The  court  of  errors  and  appeals  unanimously  affirmed  the 
idecree  appealed  from,  for  the  reasons  given  in  the  court  of 
chancery.  The  opinion  of  that  court,  thus  approved,  was  de- 
livered by  Vice-Chancellor  Pitney,  and  is  as  follows: 

»^  PITNEY,  V.  C.  I  think  I  need  not  hear  further  argu- 
ment at  this  time.  I  have  had  occasion  to  examine  the  ques- 
tion involved,  in  the  recent  case  of  Felt  v.  Felt,  67  N.  J.  Eq. 
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101,  now  before  the  court  of  errors  and  appeals,  and  have  had. 
occasion  to  think  of  it. 

The  object  of  this  supplemental  hill  is  to  obtain  a  decree  of 
the  court  declaring  void  a  decree  of  absolute  divorce  obtained 
by  the  defendant  against  his  wife  in  one  of  the  courts  of  the 
state  of  North  Dakota  after  the  filing  of  the  original  bill  in  this- 
cause.  The  issue  raised  on  this  supplemental  bill  was,  by  con- 
sent of  counsel,  tried  and  submitted  before  the  hearing  upon.- 
the  original  bill. 

The  circumstances  of  the  case  are  these:  Mr.  and  Mrs.  Streit- 
wolf were  domiciled  for  many  years  in  New  Brunswick,  New 
Jersey.  Mr.  Streitwolf  was  in  business  and  owned  a  house  and^ 
lot  there,  which  he  still  owns  and  rents  out.  In  the  early  part 
of  August,  1896,  his  wife  left  him;  the  parties  separated.  Om 
the  17th  of  August  of  the  same  year  she  filed  a  bill  against  him 
for  a  divorce  from  bed  and  board  on  the  ground  of  cruelty,  and 
obtained  an  order  for  alimony  pendente  lite  against  him. 

In  November  of  that  year  he  sold  out  his  business  in  New 
Brunswick,  but  rented  the  building  and  furniture  to  the  grantee 
of  the  business,  and  went  to  New  York,  and  boarded  there  at  s 
particular  place  for  a  while  and  then  went  to  Europe  on  a  pleas- 
ure tour,  and  spent  the  winter  in  Egypt  and  the  Mediterranean. 
He  returned  to  New  York  in  March  of  the  following  year  and 
remained  there  until  May  5,  1897. 

In  the  month  of  April,  1897,  negotiations  were  going  on  be- 
tween him  and  his  wife  as  to  a  settlement  of  their  difficulties,, 
which  produced  no  results.  That  the  negotiations  had  entirely 
failed  was  manifest  a  few  days  before  the  1st  of  May,  as  I 
understand  Mr.  Streitwolf's  evidence. 

About  that  time  he  became  acquainted  with  a  firm  of  lawyers^ 
Hoggatt  &  Caruthers,  who  had  an  office  in  New  York  and 
another  in  Mandan,  North  Dakota.  They  were  attorneys  whO' 
he  learned  were  engaged  in  the  business  of  procuring  divorces,, 
and  he  talked  with  them,  as  I  understand  his  evidence,  and 
^^^  found  that  they  had  an  office  and  representative  in  Mandan,, 
North  Dakota.  Mr.  Streitwolf  had  never  been  in  Mandan;, 
he  knew  nobody  there,  had  no  connections  directly  or  indi- 
rectly with  Mandan,  or  with  anybody  in  North  Dakota — he 
was  a  perfect  stranger  to  Dakota,  both  he  and  all  his  family. 

On  the  6th  of  May,  1897,  without  informing  anybody  where 
he  was  going,  or  that  he  intended  to  change  his  residence — ^that 
he  intended  to  leave  New  York  or  New  Jersey,  or  anything  of 
the  kind — ^he  left  secretly,  you  may  say,  on  his  own  confession,. 
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and  went  to  Mandan;  arrived  there  on  Sunday  morning,  the 
5th  of  May.  On  the  afternoon  of  the  same  day  he  waa  intro- 
<liiced  by  a  traveling  companion  to  Mr.  Voss  who  represented 
Hoggatt  &  Caruthers  in  Mandan.  He  took  board  at  a  board- 
ing-house and  stopped  there  a  few  weeks  and  then  went  to  the 
Yellowstone  Park.  He  wrote  nobody  at  all  that  he  was  at 
Mandan,  dated  no  letters  there,  and  gave  no  notice  to  anybody 
of  his  residence  there.  But  while  in  the  Yellowstone  Park  he 
wrote  to  his  son  that  he  was  taking  a  trip  througb  that  country; 
and  I  think  there  is  some  evidence  from  which  a  jury  might 
infer  that  he  gave  it  out  when  he  left  New  York  that  he  was 
simply  going  on  a  pleasure  trip. 

In  July  he  came  back  to  New  York  and  was  there  a  week  or 
more.  He  stopped  on  the  way  in  Minnesota,  at  a  meeting  of 
-the  society  of  the  Elks,  and  then  came  on  to  New  York  and 
^sought  and  obtained  an  interview  with  his  son,  who  was  then 
living  with  his  mother  in  Jersey  City  and  working  in  New  York 
■City,  and  in  that  interview  stated  that  he  was  going  to  Germany 
to  get  a  legacy  that  had  been  left  to  him,  and  invited  his  son  to 
^0  with  him,  and  his  son  promised  to  give  him  an  answer  on  a 
•certain  evening — the  30th  of  July,  I  think.  The  son  went  to 
the  rendezvous  on  that  evening,  and  his  father  was  not  there. 
He  hunted  around  and  found  he  had  been  out  riding,  or  some- 
thing of  that  kind.  At  any  rate,  about  that  time  Mr.  Streitwolf 
went  to  Mandan,  and  his  son  or  any  other  persons,  as  far  as  ap- 
pears, had  not  the  slightest  idea  that  he  had  been  away  from 
home  with  a  view  to  changing  his  residence  or  adopting  a  new 
home,  or  going  into  business  in  some  other  place.  He  arrived 
in  ^^^  Mandan  in  August.  On  the  9th  of  August,  three 
months  from  the  day  he  first  arrived  there,  he  commenced  a  suit 
against  his  wife  for  divorce,  and  took  measures  to  have  the 
papers  served  upon  her  in  New  Jersey. 

Now,  here  is  a  state  of  circumstances  that  did  not  appear  in 
Felt  V.  Felt,  57  N.  J.  Eq.  101.  It  did  not  appear  affirmatively 
there  that  the  original  domicile  of  Felt  and  his  wife  was  in  New 
Jersey  or  New  York.  It  did  not  appear  in  that  case  but  that 
the  original  domicile  of  the  husband  was  Utah,  where  the  di- 
vorce was  granted.  But  here  the  original  domicile  was  in  New 
Jersey,  and  the  burden  is  on  the  husband  to  establish  the 
domicile  in  North  Dakota. 

Now,  he  procured  a  notice,  etc.,  to  be  served  on  his  wife, 
and  about  the  time  he  supposed  they  might  be  served  wrote 
this  long  letter  dated  August  11,  1897,  to  his  son,  in  which  he 
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says:  "I  suppose  you  have  thought  my  action  and  conduct 
toward  you  a  little  strange  in  some  ways  of  late.  Well,  my  dear 
boy,  the  time  has  come  when  this  explains  itself." 

As  soon  as  the  papers  in  the  Dakota  suit  were  served  on  the 
wife  she  applied  to  the  chancellor  for  an  injunction  against  her 
husband  proceeding  with  that  Dakota  suit,  and  the  chancellor 
granted'an  injunction,  which  is  dated  September  8th.  It  was 
sent  to  Mandan  to  be  served — put  in  the  hands  of  the  sheriff  for 
service — and  on  the  day  it  was  so  put  in  the  sheriff's  hands  Mr. 
Streitwolf  left  Mandan  and  went  east  to  the  Mississippi  lakes 
fishing,  and  was  gone,  as  I  recollect  the  evidence,  until  a  short 
time  before  his  suit  was  set  for  trial,  which  was  an  early  day  in 
October,  as  I  recollect  the  er\'idence,  so  that  there  could  be  no 
service  of  the  injunction  on  him  personally.  It  was  brought  to 
the  knowledge  of  his  counsel,  Mr.  Voss,  and  his  counsel  in  New 
York  and  his  counsel  here;  but  Mr.  Streitwolf  swears  that  he 
did  not  know  of  it  until  the  trial  in  court.  That  means  that 
his  counsel  concealed  it  from  him,  if  what  he  has  sworn  to  is 
true.  It  cannot  be  put  on  any  other  ground.  I  should  be  very 
much  surprised  if  Mr.  Voorhees  should  state  in  court  that  he 
®®''  had  not  given  notice  of  it  to  somebody  so  that  it  would 
reach  his  client. 

Mr.  Streitwolf  obtained  his  divorce  in  North  Dakota,  and  the 
question  is  whether  he  was  a  bona  fide  domiciled  resident  there 
for  three  months,  or  a  reasonable  time,  before  that  decree  was 
obtained.  I  do  not  think  that  there  is  any  particular  charm  in 
three  months  or  any  other  length  of  time.  In  Utah  it  required 
a  year's  residence,  and  it  was  admitted  in  Felt  v.  Felt,  67  N.  J. 
Eq.  101,  that  Felt  was  a  bona  fide  domiciled  resident  of  Utah 
for  over  a  year. 

If  there  was  a  bona  fide  domiciled  residence  in  the  state  of 
North  Dakota — if  Streitwolf  went  there  as  any  man  would  go, 
entirely  independent  of  the  question  of  a  desire  to  get  a  divorce; 
if  his  going  there  and  his  adoption  of  a  domicile  was  thorough 
and  actual — the  mere  fact  that  he  expected  to  have  the  benefit 
of  the  laws  of  the  state  for  a  divorce  against  his  wife  may  not 
destroy  the  value  of  that  domicile  for  present  purposes. 

But  the  fact  that  he  did  not  go  there  for  that  purpose  has  an 
effect  upon  the  human  mind  in  determining  whether  or  not, 
upon  all  the  facts,  his  residence  was  bona  fide  so  as  to  establish 
a  domicile  or  not,  and  that  is  the  very  point  in  the  case. 

Now,  there  is  no  proof  that  he  went  into  solid,  substantial 
business  there.     Something  was  said  about  his  oontract  wilh 
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eome  man  who  kept  a  saloon  to  be  a  partner  or  something  of 
that  kind.  No  details  were  gone  into.  The  landlord  with 
whom  he  stayed  ewore  that  Streitwolf  s  business  was  that  of 
soliciting  life  insurance.  He  had  no  business  there.  I  think 
that  whatever  business,  or  whatever  hint  of  business,  there  may 
be,  is  so  thin  that  it  makes  against  rather  than  for  him. 

Immediately  after  he  obtained  his  divorce  he  was  taken  sick. 
He  went  to  Europe  soon  after,  and  then  this  supplemental  bill, 
to  be  relieved  from  the  effect  of  that  decree,  was  filed  on  the 
11th  of  January,  1898;  and  the  notice  of  that  reached  him  at 
a  sanitarium  in  the  Austrian  Alps,  and  he  came  home  and  at- 
tended to  his  business  in  New  York  and  New  Jersey,  and  from 
there  again  went  to  North  Dakota  and  stayed  there  during  this 
last  summer. 

I  think  that  while  that  evidence  of  subsequent  conduct  was 
®®®  admitted,  it  can  have  very  little  effect  on  the  case,  because 
it  was  his  policy,  when  he  found  that  his  divorce  was  attacked, 
to  make  the  best  of  it  by  his  subsequent  conduct. 

But  it  does  not  appear  yet  that  he  had  any  motive  to  go 
there,  or  anybody  to  see  there,  except  to  get  this  divorce,  and 
it  is  to  be  observed  that  it  was  necessary  for  him  to  get  a  di- 
vorce quickly.  It  was  necessary  for  him  to  have  this  decree  in 
order  to  defend  the  action  brought  by  his  wife  against  him  in 
this  state.  When  he  found  that  he  could  not  settle  with  her, 
he  went  to  North  Dakota  post-haste  and  commenced  his  suit 
there,  just  ninety  days  from  the  very  Sunday  that  he  arrived 
there. 

Now,  without  going  into  the  authorities,  and  speaking  from 
my  recollection  of  the  law  as  laid  down  by  the  most  respectable 
courts,  it  seems  to  me  that  it  would  be  a  reproach  to  the  admin- 
istration of  justice  to  hold  that  by  such  a  visit  under  such  cir- 
cumstances he  acquired  a  bona  fide  domicile  in  that  state, 
which,  as  we  all  know,  is  notorious  as  a  resort  for  people  seeking 
divorces. 

Therefore,  I  hold  that  the  evidence  satisfies  me  that  there  was 
no  bona  fide  domicile  in  North  Dakota,  and  that  the  obtaining 
of  a  divorce  on  the  ground  of  domicile  was  a  fraud  on  the  court, 
and  entitles  the  complainant  herein  to  a  decree  that  it  shall  not 
constitute  a  defense  to  her  suit. 

I  think  this  result  is  clearly  within  the  ruling  of  the  court 
of  errors  and  appeals  in  Magowan  v.  Magowan,  reversing  this 
court,  as  reported  in  57  N.  J.  Eq.  322,  73  Am.  St.  Rep.  645. 
There  the  defendant  appeared  to  the  suit. 
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It  is  a  serious  question  whether  a  service  out  of  the  Jurisdic- 
tion can  CYcr  be  the  ground  of  a  decree  of  divorce^  and  the  only 
ground  upon  which  it  can  safely  be  put  is  that  of  necessity,  viz.^ 
that  the  party  cannot  get  his  rights  without  such  service.  That 
is  the  ground  upon  which  I  put  it  in  the  Felt  case.  But  accord- 
ing to  the  Magowan  case,  as  decided  by  the  court  of  errors  and 
appeals,  as  I  understand  it,  if  the  complainant  in  this  cause, 
Mrs.  Streitwolf,  had  appeared  to  the  Dakota  suit,  it  would  not 
have  prevented  her  from  setting  up  here  that  there  had  been 
fraud  practiced  upon  the  court  in  the  matter  of  domicile. 

^^  I  am  quite  clear  that  this  decree  cannot  prevail,  and  that 
conclusion  renders  it  unnecessary  to  determine  the  question  of  a 
breach  of  the  injunction. 

I  think  it  worth  while  to  add  one  more  observation.  Upon 
looking  at  the  North  Dakota  decree  it  appears  that  the  plaintiff 
in  that  suit,  the  defendant  here,  put  his  case  there  on  two 
grounds — one  extreme  cruelty  of  his  wife  practiced  upon  him, 
and  the  other  on  the  ground  of  hor  adultery.  A  faint  efEort 
was  made  by  a  witness  who  was  examined  in  New  Jersey  to 
prove  the  adultery,  and  it  was  that  efEort  which  I  presume  was 
the  cause  of  the  son's  publishing  the  article  in  the  newspaper 
which  was  put  in  evidence  herein;  but  the  proof  failed,  and  the 
Dakota  decree  is  based  on  cruelty  of  the  wife  practiced  upon 
the  husband.  Now,  it  is  to  be  observed  that  either  the  adultery 
or  the  cruelty,  if  proven,  was  a  complete  defense  to  the  action 
brought  by  the  wife  against  the  husband  in  this  state,  but  the 
cruelty  was  not  a  ground  here  for  an  absolute  divorce. 

I  will  advise  a  decree  declaring  the  North  Dakota  divorce 
void,  and  will  take  up  the  further  hearing  of  the  cause  at  such 
time  as  may  be  fixed. 


DIVOBOE.— TO  EFFECT  A  CHANGE  OF  DOMI0TT.B  for  the 
purpose  of  obtaining  a  divorce,  not  only  must  the  residence  at  the 
place  chosen  for  the  new  domicile  be  actual,  but  to  the  factum  of 
residence  must  be  added  the  animus  manendi:  Magowan  v.  Ma- 
gowan, 57  N.  J.  Eq.  322,  73  Am.  St  Rep.  &45w 
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JURISDICTION.  EXTRATERRITORIAL,  OP  STATES  OP 
THE  UNION.— -Each  st.ite  in  the  Union  is  a  coequal  with  the  others 
in  point  of  authority  and  power,  and  one  state,  through  its  courts 
cannot  extend  Its  coercive  power,  nor  provide  for  peraonnl  service 
of  process,  nor  affect  by  judicial  determination  property  outside 
or  Its  own  territory;  any  such  attempt  Is  a  usurpation  of  authority 
and  void.  *' 

.r^xT^^.^^^^^^'^^^^'  -  PROCESS  -  PERSONAL  SERVICE  ON 
NONRESIDENT.— Personal  service  of  process  upon  a  nonresident, 
who  puts  himself  wltliin  the  jurisdiction  of  the  foreign  state  Is 
valid.  But  there  can  be  no  valid  personal  service  of  process  from 
the  tribunals  of  one  state  outside  of  its  own  territory. 

.TUBISDICTION.-«ERVIOE  OP  PROCBSS  BY  PUBLIOA- 
TION  may  be  had  on  a  nonresident,  where  his  property  la  within 
the  jurisdiction  of  the  court,  or  where  It  Is  necessary  to  fix  the 
8ta<tus  of  a  nonresident  as  to  his  relations  with  a  resident  within  the 
Jurisdiction,  as  In  divorce  proceedings. 

JURISDICTIOX-rKKSONAL  ACTION— SERVICE  BY  PUB- 
LICATION ON  NONRESIDENT.-Where  an  action  Is  merely  In 
personam,  to  determine  the  personal  rights  and  obligations  of  the 
defendant,  service  by  publication  upon  a  nonresident  is  Ineffectual 
for  any  purpose. 

JURISDICTION  OVER  NONRESIDExVT— INTERPLEADER 
-ESTOPPEIi,— Where  a  nonresident  Is  made  ai  defendant  by  a 
proceeding  in  the  nature  of  an  interpleader,  and  a  judgment  Js 
rendered  against  him  upon  a  poi-sonal  sorvlce  of  process  in  tlie  state 
where  he  resides,  such  judgment  is  void,  and  a  recital  therein  that 
service  had  been  duly  made  and  that  he  should  be  forever  barred 
of  any  claims  In  respect  to  the  subject  matter  of  the  suit  works  no 
eetoppeL 

Shepherd  &  Shepherd  and  Pruden  &  Pruden,  for  the  ap- 
pellant. 

E.  P.  AydJett,  for  the  appellee. 

(636) 
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i«  :M02^TG0:MERY,  J.  This  action  was  brought  by  the 
plaintiff  to  recover  of  the  defendant  compan}''  the  amount  men- 
tioned in  a  polic}''  of  insurance  issued  by  the  company  upon 
the  life  of  W.  M.  Mitchell,  and  payable  to  his  executors,  ad- 
ministrators, and  assigns,  and  which  policy  had  been  assigned 
by  Mitchell  to  the  plaintiff.  The  defendant  in  its  ^  answer 
pleaded  an  estoppel  of  record  in  the  nature  of  a  judgment 
which  was  rendered  in  the  court  of  law  and  chancery  of  the 
city  of  Norfolk,  state  of  Virginia.  In  that  suit  the  admin- 
istrator of  Mitchell  brought  an  action  against  defendant  com- 
pany for  the  recovery  of  the  amount  mentioned  in  the  policy, 
and  an  affidavit  was  filed  therein  by  one  of  the  officers  of  the 
company  in  which  it  was  stated  that  the  defendant  "claimed 
no  interest  in  the  subject  matter  of  the  said  suit,  but  that  a 
third  party,  John  L.  Hinton  (the  plaintiff  in  the  present  ac- 
tion), a  citizen  and  resident  of  North  Carolina,  had  a  claim 
to  the  amount  mentioned  in  the  policy,  his  claim  thereto  be- 
ing that  he  holds  an  assignment  for  value  of  said  policy  made 
to  him  by  the  said  William  M.  Mitchell  in  his  lifetime,  which 
alleged  assignment  has  come  to  the  notice  of  the  defendant 
company";  that  the  original  policy  of  insurance  was  in  the 
possession  of  Hinton,  and  that  he  had  brought  an  action  against 
the  defendant  company  in  one  of  the  superior  courts  of  North 
Carolina  to  recover  the  amount  of  the  insurance,  and  that 
that  action  was  then  pending;  and  that  there  was  no  collusion 
between  the  company  and  Hinton,  and  that  the  company  was 
ready  to  pay  or  dispose  of  "the  subject  matter"  of  this  ac- 
tion as  the  court  might  direct;  and  there  was  a  prayer  that 
Hinton  might  be  required  "to  appear  and  state  the  nature  of 
his  claim,  and  maintain  or  relinquish  it."  The  prayer  was 
granted  by  the  court,  and  an  order  made  requiring  Hinton  "to 
appear  on  a  day  named  therein,  that  he  might  state  the  nature 
of  his  claim,  and  maintain  or  relinquish  the  same."  Upon  a 
duly  certified  copy  of  the  court's  order,  a  return  was  made  as 
follows:  "I,  John  H.  Duncan,  do  hereby  solemnly  swear,  on  the 
eighteenth  day  of  February,  1897,  I  delivered  a  true  copy  of 
the  written  order  to  John  L.  Hin;ton,  at  his  residence  in  the 
county  of  Pasquotank,  **  state  of  North  Carolina;  and  that  the 
John  L.  Hinton  to  whom  I  delivered  said  copy  is  not  a  resi- 
dent of  the  state  of  Virginia,  and  is  the  same  John  L.  Hinton 
who  is  mentioned  in  this  order.    I  am  not  a  party  to,  or  other- 
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■wise  interested  in,  the  subject  matter  in  controversy.  J.  H. 
Duncan." 

The  record  shows,  as  well  as  the  case  on  appeal,  thai  Hin- 
ton  did  not  appear  under  the  notice  issued  by  the  court  in 
Norfolk,  and  judgment  was  recovered  by  the  plaintiff,  admin- 
istrator of  Mitchell,  against  the  defendant  company  for  the 
amount  mentioned  in  the  policy,  and  it  was  also  decreed  that 
Hinton  should  *T)e  forever  barred  of  any  claims  in  respect 
to  the  subject  matter  of  this  suit  against  the  defendant  com- 
pany." 

On  the  trial  of  the  present  action  in  the  superior  court  of 
Pasquotank  county,  several  issues  were  submitted  to  the  jury, 
but  only  the  sixth  and  seventh  are  material  to  be  considered 
on  this  appeal.  The  sixth  issue  was,  "Did  B.  L.  Brothers, 
administrator  of  William  M.  Mitchell,  recover  judgment  against 
defendant  for  the  amount  of  said  policy  in  Virginia?"  and  the 
seventh  issue  was,  "Is  plaintiff  estopped  by  said  judgment?" 
The  court  instructed  the  jury  that  if  they  believed  all  the  evi- 
dence they  should  answer  the  sixth  and  seventh  issues  "Yes." 

The  evidence  material  to  be  considered  in  its  bearing  on 
the  sixth  and  seventh  issues  consisted  of  the  record,  of  the 
Virginia  court,  the  parol  testimony  of  Hinton  to  the  effect 
that  no  process  was  ever  served  on  him  in  Virginia;  that  he 
was  never  in  that  state  while  the  suit  was  pending;  that  he 
did  not  know  when  the  suit  was  brought,  and  that  the  only 
process  of  any  kind  ever  served  on  him  was  the  notice  issued 
by  the  law  and  chancery  court  of  Norfolk.  A  witness  for  the 
company,  C.  E.  Johnson,  testified  that  he  saw  Hinton,  the  ** 
plaintiff,  in  Norfolk  several  times  while  the  suit  was  pend- 
ing in  that  city,  in  the  law  office  of  some  of  the  attorneys  in 
the  case,  talking  to  them  about  the  case,  and  trying  to  get  a 
settlement  of  it.  That  witness  further  said  that  he  would  not 
say  Hinton  was  present  at  the  trial,  or  in  Norfolk  when  the 
case  was  being  tried,  as  he  did  not  know  but  that  Hinton  knew 
of  the  pending  of  the  action,  and  all  about  it 

We  are  of  the  opinion  thait  the  instruction  of  his  honor 
•was  erroneous.  All  of  the  evidence  showed  that  the  plaintiff, 
Hinton,  did  not  appear  in  the  action  in  the  court  at  Norfolk. 
So  there  is  but  one  point  in  the  case,  and  that  is  as  to  the 
effect  upon  Hinton  of  the  judgment  in  the  court  of  law  and 
chancery  of  Norfolk,  Virginia,  which  recited  that  John  L. 
Hinton,  the  defendant  in  that  action  (the  plaintiff  in  this) 
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had  been  duly  served  with  the  order  making  him  a  party  to 
the  suit  there.  That  was  the  only  point  argued  here,  and 
the  contention  of  the  defendant  was  that  th«  judgment  from 
the  Virginia  court,  because  it  recited  that  service  of  the  no- 
tice had  been  duly  made  on  the  defendant,  Hinton,  was  an 
estoppel,  complete,  against  the  plaintiH  in  the  present  action. 
The  main  reliance  of  the  defendant  was  upon  the  principle 
laid  down  in  Harrison  v.  Hargrove,  120  K  C.  96,  58  Am.  St. 
Kep.  781.  There  is  a  clear  distinction  between  the  law  laid 
down  in  Harrison  v.  Hargrove,  120  N.  C.  96,  58  Am.  St.  Kep. 
781,  and  that  which  is  involved  in  this  case.  In  Harrison  v. 
Hargrove,  130  N.  C.  96,  58  Am.  St.  Eep.  781,  the  summons  was 
not  found  among  the  papers  in  the  case,  and  there  was  no  other 
evidence  of  the  service  of  the  summons  or  of  the  appearance 
of  the  defendants  except  that  in  the  decree  for  a  sale  of  the 
land.  It  was  declared  that  personal  service  of  the  summons 
had  been  made,  and  this  court  held  that  in  such  a  case  the 
recital  of  the  service  of  process  upon  the  defendants  protected 
an  outsider  who  purchased  the  land  ordered  to  be  sold  in  the 
®^  decree,  the  purchaser  being  ignorant  that  personal  service 
had  never  been  made  on  the  defendants. 

In  the  case  before  us  the  record  shows  that  the  recital  made 
in  the  case  in  the  court  of  law  and  chancery  in  Norfolk  was 
an  erroneous  recital  in  law,  because  there  appeared  in  the  rec- 
ord the  return  of  the  person  who  was  deputized  to  serve  the 
process  upon  the  defendant,  Hinton,  in  that  action,  and  that 
return  shows  upon  its  face  that  the  attempted  service  was 
absolutely  void. 

The  court  in  Virginia,  in  making  the  order  for  the  service 
of  the  notice  upon  the  defendant,  Hinton,  claimed  the  author- 
ity to  make  personal  service  upon  the  defendant  in  North 
Carolina,  under  section  2998  of  the  code  of  Virginia.  Such  an 
order  was  invalid  and  void,  and  the  service  made  under  it  was 
therefore  void. 

Each  state  in  the  Union  is  a  coequal  with  the  others  in  point 
of  authority  and  power,  and  it  is  elementary  learning  that  one 
state,  through  its  courts,  cannot  extend  its  coercive  power  nor 
provide  for  personal  service  of  process  nor  affect  by  judicial 
determination  property  outside  of  its  own  territory.  Any  at- 
.  tempt  by  one  state  to  give  to  its  courts  jurisdiction  beyond  its 
own  limits  over  persons  domiciled,  or  property  situated,  in 
another  state,  is  a  usurpation  of  authority  and  is  Yoid.    This 
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law  would  not  apply,  of  course,  in  cases  where  the  courts  of 
one  state  had  made  personal  service  of  process  upon  persons 
M'ho  lived  in  another  state,  but  who  had  put  themselves  with- 
in the  jurisdiction  of  that  other  state.  And  other  methods  of 
giving  notice  of  court  proceedings  to  nonresidents  are  per- 
mitted, as  service  by  publication,  where  the  property  of  the 
nonresident  is  brought  under  the  control  of  the  court  by  at- 
tachment or  other  equivalent  act,  the  theory  of  the  law  being 
that  the  owner  is  always  in  possession  of  his  **  property,  and 
that  its  seizure  will  inform  him  of  the  seizure,  and  that  he 
will  look  out  for  his  interest.  And  also  other  methods  of 
service  of  process  will  be  allowed  in  cases  where  property  is 
sought  to  be  partitioned  between  residents  and  nonresidents; 
in  cases  to  enforce  a  contract  between  such  persons  concerning 
property  within  the  jurisdiction;  in  cases  of  condemnation  of 
a  nonresident's  property  for  public  purposes,  and  also  to  fix 
the  status  of  a  nonresident  as  to  his  relations  with  a  resident 
within  the  jurisdiction — as  in  divorce  proceedings.  But  a» 
was  said  in  Pennoyer  v.  Neff,  95  U.  S.  727:  "Where  the  entire 
object  of  the  action  is  to  determine  the  personal  rights  and 
obligations  of  the  defendants — that  is,  where  the  suit  is  merely 
in  personam — constructive  service  in  this  form  upon  a  non- 
resident is  ineffectual  for  any  purpose.  Process  from  the 
tribunals  of  one  state  cannot  run  into  another  state  and 
summon  parties  there  domiciled  to  leave  its  territory  and  re- 
spond to  proceedings  against  them.  Publication  of  process  or 
notice  within  the  state  where  the  tribunal  sits  cannot  create  any 
greater  obligation  upon  the  nonresident  to  appear.  Process 
sent  to  him  out  of  the  state  and  process  published  within  it 
are  equally  unavailing  in  proceedings  to  establish  his  personal 
liability."  To  the  same  effect  is  the  opinion  in  Grover  etc. 
Sewing  Machine  Co.  v.  Eedcliffe,  137  U.  S.  287.  The  attempt, 
therefore,  which  was  made  to  make  the  service  upon  the  de- 
fendant, Hinton,  through  the  process  from  the  court  of  law 
and  chancery  in  Norfolk  being  void,  it  follows  that  the  judg- 
ment, based  upon  that  attempted  service  which  "forever  barred 
any  claims  of  Hinton  in  respect  to  the  subject  matter  of  this 
suit  against  the  said  defendant,  the  Penn  Mutual  Life  Insur- 
ance Company  of  Pennsylvania,"  is  also  void. 

The  defendant's  counsel  bore  admitted  that  ordinarily  **  the 
judgment  of  another  state,  when  used  in  this  state  as  a  basis 
of  an  action  or  as  a  defense  to  one,  would  be  open  to  proof  in 
respect  to  jurisdiction  of  the  court  which  rendered  it>  but  he 
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argued  that  the  judgment  of  a  court  of  another  state  under 
article  4,  section  1,  of  the  constitution  of  the  United  States, 
which  declares  that  "full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  state,"  and  the  acts  of  Congress  passed  in  pursuance 
thereof,  cure  the  defect  in  the  service  of  the  Virginia  process, 
because  the  judgment  recites  that  service  of  the  notice  was 
duly  made,  and  because  this  court  had  decided  to  that  effect 
in  the  case  of  Hargrove  v.  Harrison,  120  N.  C.  96,  58  Am.  St. 
Eep.  781,  and  that  this  court  is  bound  to  give  the  same  faith 
and  credit  to  the  Virginia  judgment  as  was  given  to  the  judg- 
ment in  Hargrove  v.  Harrison,  120  N.  C  96,  58  Am.  St.  Rep. 
781.  But  the  two  cases  stand  on  an  entirely  different  footing. 
One  difference,  as  we  have  already  pointed  out,  is  that  the  re- 
turn upon  the  process  served  upon  Hinton,  the  defendant  in 
the  case  in  the  court  of  law  and  chancery  in  Virginia,  shows 
that  it  was  served  personally,  in  North  Carolina,  upon  Hin- 
ton. That  attempted  service  waa  void  upon  its  face,  and  the 
court  in  Virginia  made  an  error  in  law  in  declaring  in  its 
judgment  that  its  notice  was  duly  served. 

In  the  next  place  the  defendants  in  Hargrove  v.  Harrison, 
120  N.  C.  96,  58  Am.  St.  Eep.  781,  were  residents  of  North 
Carolina,  and  within  the  jurisdiction  of  the  superior  court 
which  rendered  the  judgment,  and  the  fact  that  the  defendants 
were  subject  to  the  jurisdiction  of  the  court  was  the  founda- 
tion of  the  judgment,  no  summons  appearing  in  the  record. 
If  they  had  been  nonresidents,  service  by  publication  not  hav- 
ing been  made,  the  lack  of  jurisdiction  could  have  been  shown, 
by  all  the  authorities.     There  must  be  a  new  trial. 


A  COURT  HAS  NO  EXTRATERRITORIAL  JURISDKTriON: 
De  Meli  v.  De  Meli,  120  N.  Y.  485,  17  Am.  St  Rep.  G52.  The  courts 
of  a  state  have  no  jurisdiction  over  a  nonresident  who  has  never 
submitted  himself  to  their  jurisdiction:  McCreery  v.  Davis,  44  S.  O. 
195,  51  Am.  St.  Rep.  794.  No  state  can  exercise  direct  authority 
over  persons  or  property  without  its  territory:  Louisville  etc.  R.  R. 
Co.  V.  Nash,  118  Ala.  477,  72  Am.  St  Rep.  181. 

JURISDICTION  OVER  CITIZENS  OP  ANOTHE^B  STATE  ifi 
discussed  at  length  in  the  monogn-aphic  notes  to  Alley  v.  Gaspari,  6 
Am.  St.  Rep.  179-190;  De  La  Montanya  v.  I>e  La  Montanya,  53  Am. 
St  Rep.  179-191. 

PROCESS.— SERVICE  OUTSIDE  OF  THE  STATE  of  notice  or 
process,  when  not  authorized  by  law,  is  a  nullity.  Service  beyond 
the  state  cannot  authorize  a  personal  judgment:  Wilson  v.  St  Louis 
etc.  Ry.  Oo.,  108  Mo.  588,  32  Am.  St.  Rep.  624.  But  service  on  a 
nonresident  temporarily  within  the  state  confers  Jurisdictioa:  Alley 
T.  Caspari,  80  Me.  234,  6  Am.  St  Rep.  178. 
Am.  St.  Rep.,  Vol.  LXXVIII— 41 
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OWENS  V.  WILMINGTON  AND  WELDON  R.  R.  CO. 

[120  North  Carolina,  139.] 

RAILROADS— LIABILITY  FOR  FALSE  ARREST.— A  rail- 
road company  Is  not  liable  for  the  false  arrest  of  a  passenger  on 
one  of  Its  trains,  where  the  conductor  in  charge  of  the  train  merely 
pointed  out  such  passenger  to  a  sheriff  who  had  come  to  arrest  him 
as  a  party  suspected  of  a  capital  offense. 

RAILROADS— DUTY  TOWARD  PASSENGEIR— PROTEC- 
TION FROM  ARREST.— A  railroad  company  must  protect  its  pas- 
sengers from  assaults.  Insults,  and  Ill-treatment  of  their  fellow- 
passengers,  strangers,  and  Its  own  servants,  but  It  Is  not  required 
to  protect  them  from  arrest  by  officers  of  the  law. 

Civil  action  for  damages  for  false  arrest  of  the  plaintiff  while 
A  passenger  on  the  defendant's  train. 

Winston  &  Fuller,  S.  H.  MacRae,  and  Boone,  Bryant  &  Biggs, 
for  the  appellant. 

George  M.  Rose  and  A.  W.  Graham,  for  the  appellee. 

^^  FAIRCLOTH,  0.  J.     The  plaintiff  purchased  a  ticket  in 
"South   Carolina  over  defendant's  railroad  to    Selma,   North 
Carolina,  and  was  seated  in  defendant's  car,  and,  without  fault 
■or  blame  in  his  deportment,  was  arrested  on  arrival  at  Fayette- 
ville  by  the  sherifl'  of  Cumberland  county  and  his  armed  posse, 
taken  off  the  train  and  incarcerated  for  two  days,  when  he  was 
tried  for  an  alleged  crime,  acquitted  and  discharged.     Before 
the  arrival  of  the  train  at  Fayetteville,  the  sheriff  was  notified 
by  telegram  from  the  sheriff  of  Kingstree,  South  Carolina, 
that  the  plaintiff  and  two  others  were  on  that  train,  and  that 
they  were  suspected  of  having  committed  a  capital  offense  in 
South  Carolina.     The  sheriff  was  directed  in  said  telegram  to 
"arrest  them — conductor  will  point  out."     The  plaintiff  testi- 
fied: "The  conductor  was  in  the  car,  sheriff  and  policemen, 
seven  or  eight,  came  in  at  each  end  of  the  car.     Conductor  was 
approached  by  the  sheriff,  and  the  sheriff  and  he  were  talking. 
I  heard  the  conductor  say,  'There  are  the  men  I  have  reference 
to.'  ....  When  the  sheriff  arrested  me  the  conductor  was  not 
in  the  car;  after  he  and  the  sheriff  finished  talking  the  con- 
ductor went  out  on  the  platform.    ***....  The  conductor  did 
not  tell  the  sheriff  to  arrest  us.**    At  the  close  of  the  plaintiff's 
evidence  the  court  expressed  the  opinion  that  he  could  not 
recover,  and  there  was  nonsuit  and  appeal. 

The  plaintiff's  contention  is  that  he  waa  entitled,  as  a  pas- 
senger, to  protection  from  arrest  by  the  defendant's  employ^ 
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We  aie  aware  of  no  authority  for  his  position,  and  we  do  not 
think  the  defendant's  duty  can  he  carried  to  such  extent.  That 
would  make  the  defendant's  train  a  sanctuary  to  which  criiniiialB 
could  flee  for  protection. 

It  is  well  settled  that  a  railroad  is  a  common  carrier,  and 
that  it  has  the  right  to  establish  reasonable  rules  and  regula- 
tions for  the  government  of  its  trains  and  passengers,  and  that 
it  is  its  duty  to  do  so  and  require  its  passengers  to  observe 
such  regulations.  The  company  must  afford  protection  and 
safety  to  its  passengers  against  assaults,  insults  and  ill-treat- 
ment of  their  fellow-passengers  or  strangers,  and  its  own  ser- 
vants. Although  held  to  the  highest  degree  of  care,  the  com- 
pany is  not  an  insurer  of  the  safety  and  life  of  the  passenger, 
arS  it  is  for  a  package  of  goods  committed  to  its  care. 

In  the  present  case  the  defendant  was  wholly  ignorant  of 
the  occurrence,  and  its  conductor  did  not  originate  the  cause  or 
instigate  or  participate  in  the  arrest.  It  would  be  vain 'and 
unreasonable  to  require  him  to  resist  an  officer  of  the  law, 
or  the  law  itself.  Whether  the  officer  had  authority  or  prob- 
able cause  for  making  the  arrest  is  not  material.  The  con- 
ductor was  confronted  with  a  known  officer  of  the  law,  with 
sufficient  force  to  carry  out  his  purpose. 

Gillingham  v.  Ohio  etc.  K.  K  Co.,  35  W.*Va.  588,  29  Am.  St. 
Rep.  827,  cited  by  the  plaintiff's  counsel,  does  not  present  the 
game  question.  The  occurrence  was  a  matter  between  the  con- 
ductor and  an  innocent  passenger.  The  conductor  ordered  the 
arrest  and  ***  actively  participated  in  the  execution  of  his  or- 
der to  the  extent  of  expulsion,  and  the  company  was  held  liable. 
Such  misapplication  of  decided  cases,  as  authority,  results  from 
a  disregard  of  the  universal  principle  that  the  law  must  fit  the 
facts  in  every  case.     We  see  no  error  in  the  trial. 

Affirmed. 


A  CARRIER  OF  PASSENGERS  BY  RAIL  MUST  PROTECT 
THEM  against  Injury  from  the  neglicrence  or  willful  misconduct 
of  its  servants,  and  of  their  fellow-passengers  or  strangers  so  far 
aa  practicable:  Gillingham  v.  Ohio  Raver  R.  R.  Co.,  35  W.  Va.  588, 
29  Am.  St.  Rep.  827.  One  of  the  obligations  that  a  carrier  assumes 
Is  that  of  protecting  its  passengers  against  insult  or  Injury  caused 
by  the  misconduct  of  Its  servants:  Note  to  Mulligan  v.  New  York 
etc.  Ry.  Co.,  26  Am.  St.  Rep.  543. 

THE  LIABILITY  OP  CARRIERS  FOR  FALSE  ARREST  and 
Imprisonment  Is  discussed  In  the  monographic  note  to  Tiyoa  t.  Pin- 
gree,  67  Am.  St.  Rep.  426,  427. 
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JORDAN  V.  GREENSBORO  FURNACE  COMPANY. 
[126  North  OaroUna,  143.] 

STATUTE  OP  FRAUDS— PLEADING —IN  ENGLAND  the 
statute  of  frnnds,  29  Cliarles  II,  does  not  affect  the  substance  of 
contracts  which  come  within  Its  purview;  hence,  In  order  to  take 
advantage  of  the  statute  a  defendant  must  properly  plead  It. 

STATUTE  OP  PRAUDS— HOW  SET  UP— PLEADING.— IN 
NORTH  CAROLINA  the  statute  of  frauds  affects  the  contract  it- 
self, and  hence  If  the  plaintiff  declares  upon  a  verbal  promise,  void 
under  the  statute,  the  defendant  may  either  deny  that  he  made 
the  promise,  or  set  up  a  different  contract,  or  admit  the  promise 
and  specially  plead  the  statute,  and  testimony  offered  by  the  plain- 
tiff to  prove  the  promise  is  incompetent,  and  should  be  excluded 
on  ol)jection. 

CONTRACTS— VOID-DAMAGES  FOR  BREACH.— An  action 
cannot  be  m:iiutaJned  for  damages  for  the  breach  of  a  void  contract. 

STATUTE  OF  FRAUDS— PAROL  SALE  OF  LAND— 
RREACH-RECOVERY  FOR  IMPROVI?MBNTS.— A  purchaser  of 
real  estate  by  parol  may  have  compensation  for  Improvements 
placed  on  the  land,  but  damages  ca-nnot  be  recovered  for  the  non- 
performance of  such  a  contract. 

APPEAL.— AN  EXCEPTION  TO  EVIDENCE  Is  sufficient 
when  it  appears  in  the  statement  of  the  case  that  objection  was 
made  to  the  evidence  when  It  was  offered,  that  the  objection  was 
overruled,  and  that  an  exception  was  then  entered. 

J.  A.  Barringer,  A.  M.  Scales,  Adams  &  Douglas,  and  J. 
N.  Wilson,  for  the  appellants. 

Bynum  &  Bynum  and  King  &  Kimball,  for  the  appellees. 

i-**  MONTGOMERY,  J.  This  action  was  brought  to  recover 
damages  for  the  alleged  failure  of  the  defendants  to  execute 
a  parol  agreement  alleged  to  have  been  entered  into  between 
the  plaintiffs  and  defendants,  by  which  the  defendants  were  to 
lease  to  the  plaintiffs,  for  a  term  greater  than  three  years,  the 
plant  of  the  North  Carolina  Steel  and  Iron  Company.  The 
cause  of  action  as  set  out  in  the  plaintiff's  complaint  is  stated 
substantially  as  follows: 

1.  That  in  the  year  1895  the  North  Carolina  Steel  and  Iron 
Company,  a  corporation,  was  unable  to  meet  its  indebtedness, 
amounting  to  twenty-six  thousand  dollars,  and  agreed  to  sell, 
and  the  plaintiffs  agreed  to  buy,  the  plant  and  all  its  belongings 
for  the  amount  of  the  indebtedness. 

2.  That  before  a  meeting  of  the  company  was  called  to  rat- 
ify the  sale,  J.  M.  Worth  and  his  associates,  defendants,  rep- 
resented to  the  plaintiffs  that  they,  Worth  and  his  associates, 
had  contributed  to  the  company  a  large  amount  of  money. 
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which  would  be  entirely  lost  to  them  by  a  sale  to  outsiders,  *"** 
and  asked  the  plaintifTs  to  allow  him  and  his  associates  to  pur- 
chase the  plant  from  the  company. 

3.  That  the  plaintiffs  had  already  expended  a  large  sum  in 
trying  to  effect  a  sale  or  lease  of  the  property,  and  that  various 
persons  owning  property  near  the  plant  had  agreed  to  convey 
to  plaintiffs  a  large  number  of  valuable  lots  if  the  plaintiffs 
would  put  the  plant  in  operation,  and  therefore  the  plaintiffs 
could  not  surrender  their  interest  without  some  guaranty  to 
receive  a  lease  of  it,  after  Worth  and  his  associates  should 
make  the  purchase. 

4.  That  the  defendants  then  agreed  that  if  the  plaintiffs 
would  assign  their  interest,  that  he  and  his  associates  would 
lease  for  a  term  of  five  years,  after  a  new  company  had  been 
formed,  to  the  plaintiffs  upon  their  making  a  reasonable  prop- 
osition, and  that  the  plaintiffs  agreed  therefor  to  transfer  their 
right  to  "Worth  and  his  associates  and  did  so  in  writing,  and 
asked  the  said  company  to  sell  and  convey  to  defendants  the 
property. 

5.  That  the  company  thereupon  sold  and  conveyed  to  Worth 
and  his  associates  the  entire  plant,  and  they  then  organized 
the  Greensboro  Furnace  Company,  with  Worth  and  his  associatee 
as  incorporators. 

6.  That  after  the  new  company  was  formed  the  plaintiffs 
offered  a  reasonable  proposition  for  a  lease  of  the  property  ac- 
cording to  the  previous  understanding,  which  the  defendants 
accepted,  but  afterward  refused  to  sign  when  the  lease  in  writ- 
ing was  tendered. 

The  defendants  in  their  answer  denied  the  main  allegations 
of  the  complaint,  and  especially  the  ninth  paragraph,  in  which 
was  alleged  the  parol  agreement  for  the  lease. 

His  honor  was  of  opinion  that  the  plaintiffs  could  recover 
damages  for  the  amount  which  they  had  expended  in  trying 
*■**  to  effect  a  sale  or  lease  of  the  property  for  the  company, 
and  also  damages  for  the  loss  of  the  lots  which  they  would  have 
received  if  they  had  leased  the  plant  and  put  it  in  operation, 
that  is,  if  the  proof  offered  on  those  heads  should  satisfy  the 
jury  of  the  truth  of  the  allegations,  and  he  therefore  allowed 
and  received  evidence  on  the  part  of  the  plaintiffs  to  prove  the 
parol  agreement  for  the  lease  of  the  plant  of  the  company  for 
five  years  to  the  plaintiffs.    The  evidence  was  objected  to  at 
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the  time  it  was  offered,  and  upon  the  objection  being  overruled, 
the  defendants  entered  their  exception. 

We  are  of  the  opinion  that  his  honor  erred  in  the  receiving 
of  the  evidence,  because  it  was  incompetent.  It  is  true  the 
statute  of  frauds  was  not  specially  pleaded  in  the  answer,  but 
the  allegations  of  the  complaint  in  reference  to  the  parol  con- 
tract of  lease  were  denied,  and  upon  that  denial  in  the  answer 
all  testimony  offered  to  prove  the  parol  agreement  should  have 
been  rejected.  That  part  of  our  statute  of  frauds  which  con- 
cerns the  lease  or  sale  of  land,  section  1245  of  the  code,  has 
changed  somewhat  the  phraseology  of  the  English  statute,  29 
Charles  II,  and  that  change  has  brought  about  a  different  con- 
struction on  the  part  of  our  court  from  that  of  the  English 
courts  on  the  point  before  us.  The  courts  of  England  have 
declared  that  the  substance  of  contracts  within  the  statute  is 
not  affected  by  the  statute,  but  that  whether  they  are  to  be 
enforced  or  not  is  dependent  upon  the  enforcement  of  a  rule 
of  evidence,  and  therefore  it  is  necessary  in  order  to  get  the 
advantage  of  the  statute  that  it  should  be  properly  pleaded. 
Our  court,  however,  holds  that  the  statute  affects  the  contract 
itself,  and  therefore  whenever  one  is  required  to  prove  the 
contract  which  he  seeks  to  enforce  (if  it  be  one  within  the 
purview  of  the  statute),  he  must  show  that  it  has  been  executed 
in  contemplation  of  the  statute,  and  that  by  legal  evidence: 
"^  Gulley  V.  Macy,  84  N.  C.  434.  The  rule  is  that  "where  the 
plaintiff  declares  upon  a  verbal  promise,  void  under  the  stat- 
ute of  frauds,  and  the  defendant  either  deni-es  that  he  made  the 
promise  or  sets  up  another  and  different  contract,  or  admits 
the  promise  and  pleads  specially  the  statute,  testimony  offered 
to  prove  the  promise  is  incompetent,  and  should  be  excluded 
on  objection":  Holler  v.  Richards,  102  N.  C.  645,  and  cases 
there  cited. 

But  the  plaintiff's  counsel  insisted  that  this  action  is  not 
brought  to  enforce  the  contract  or  to  have  specific  perform- 
ance, but  to  recover  damages  because  of  the  refusal  of  the  de- 
fendants to  execute  in  due  form  the  parol  agreement  of  lease. 
That  is  true,  but  the  plaintiffs  cannot  recover  damages  for  a 
violation  of  a  void  contract.  In  Wade  v.  Newbem,  77  N.  C. 
460,  the  city  had  agreed  by  parol  to  make  a  lease  of  certain 
real  estate  for  ten  years  to  the  plaintiff,  and,  on  a  refusal  to 
sign  the  lease,  the  plaintiff  declared  on  a  breach  of  contract 
and  for  damages  for  the  breach,  and  this  court  said:  "Whether 
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the  city  is  liable  to  one  who  has  bona  fide  performed  labor  un- 
der a  void  contract  is  a  question  which  does  not  arise  here. 
The  complaint  is  for  a  breach  of  contract,  and  the  prayer  is- 
for  damages  resulting  from  the  breach  on  the  part  of  the  de- 
fendant. The  position  is  too  plain  for  doubt  that  an  action 
cannot  be  maintained  for  damages  for  the  breach  of  a  void- 
contract." 

In  McCracken  v.  McCracken,  88  N.  C.  272,  the  court  said^ 
after  reciting  the  principle  on  which  Albea  v.  Griffin,  22  N.  C. 
9,  was  decided,  that  is,  that  a  purchaser  of  real  estate  by  parol 
should  have  compensation  for  improvements  put  upon  the  land, 
because  it  would  be  against  conscience  to  permit  the  owner,  in 
such  a  condition,  to  enjoy  the  fruits  of  another's  labor  or  tha 
expenditure  of  another's  money,  and  thus  benefit  himself  to> 
the  hurt  of  another:  "But  neither  in  ^'*®  that  case  nor  in  any 
other  in  which  its  principles  have  been  adopted — and  there  are 
many  such — is  there  even  a  suggestion  to  be  found  that  an  ac- 
tion can  be  sustained  in  any  form  or  in  any  court,  whether 
at  law  or  in  equity,  for  damages  for  the  nonperformance  of  such 
a  contract.  And  that  is  simply  what  this  action  is,  nothing 
more  nor  less.  To  permit  it  to  be  done  would  be  for  the  courts 
to  act  in  the  very  teeth  of  the  statute  in  defiance  of  the  declared 
will  of  the  legislature." 

Our  court  has  gone  no  further  than  the  case  of  Albea  v.^ 
Griffin,  22  N.  C.  9,  in  the  line  of  granting  compensation  to  in- 
jured parties  under  parol  contracts  to  convey  land,  and  surely 
this  case  does  not  touch  that  in  any  respect.  The  plant  of  the 
defendant  company  has  not  been  benefited  or  improved  with, 
the  plaintiU's  money  to  the  amount  of  a  cent.  According  to 
the  plaintiff's  statement,  which  is  denied  by  that  of  the  defend- 
ants, the  plaintiffs  trusted  to  the  word  of  the  defendant  and 
have  been  damaged  pecuniarily,  as  they  allege.  Whatever  loss 
they  may  have  sustained  they  must  bear,  for  the  contract  wa& 
about  a  subject  matter  which  the  law  required  to  be  in  writings 
and  which  we  have  seen  was  not. 

The  plaintiffs  made  a  motion  in  this  court  to  dismiss  the 
appeal  because  the  exceptions  to  the  evidence  were  noit  specifi- 
cally assigned  as  error  in  the  conclusion  of  the  case  on  appeal. 
It  was  not  necessary  to  have  made  such  an  assignment  of  error. 
It  appeared  in  the  statement  of  the  case  that  objection  waa 
made  to  the  evidence  when  it  was  offered,  that  the  objection 
was  overruled,  and  that  the  defendants'  exception  was  then  en- 
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tered.    That  was  sufficient,  and  no  case  can  be  found  in  our       \ 
decisions  to  the  contrary. 
New  triaL 

Douglas,  J.,  did  not  sit  on  the  hearing  of  this  appeaL 


When  and  How  the  Statute  of  Frauds  Kust  be  Pleaded.* 

PlaintifTa  Pleadings.— The  statute  of  frauds  merely  Introduces  a 
new  rule  of  eridence,  and  does  not  alter  or  affect  the  rules  of  plead- 
ing. For  this  reason  the  rule  Is  universal,  at  least  where  It  has  not 
been  cbauged  by  statute,  that  where  an  action  is  founded  upon  a 
contract  which  at  commou  law  Is  valid  without  writing,  but  which 
by  the  statute  of  frauds  is  required  to  be  In  writing,  the  declara- 
tion or  complaint  need  not  allege  or  ta'ke  notice  of  the  writing: 
Whitehead  v.  Burgess,  Gl  N.  J.  L.  75.  As  was  said  In  Price  v. 
Weaver,  13  Gray,  272:  "The  statute  of  frauds  has  not  altered  the 
rules  of  pleading.  In  law  or  equity.  A  declaration  on  a*  promise 
which,  though  oral  only,  was  valid  by  the  common  law,  may  be 
declared  on  la  the  same  manner  since  the  statute  as  It  might  have 
been  before.  The  writing  Is  matter  of  proof,  and  not  of  allegation." 
It  is  sufficient  for  a  plaintiff  to  allege  the  contract  generally  with- 
out stating  whether  it  is  in  writing.  The  contract  and  Its  written 
character  are  matter  of  proof.  At  the  hearing  the  allegations  of 
the  complaint  must  be  sustained  by  competent  evidence:  Piercy  y. 
Adams,  22  Ga.  109;  Mullaly  v,  Holden,  123  Mass.  583;  Dayton  y. 
Williams,  2  Doug.  (Mich.)  31;  Benton  v.  Schulte,  31  Minn.  312;  Tay- 
lor y.  Penqulte,  35  Mo.  App.  380;  Cranston  y.  Smith,  6  R.  L  231; 
Harris  Photographic  Co.  v.  Fisher,  81  Mich.  136;  Horn  y.  Shamblin, 
57  Tex.  243;  Ecker  y.  Bohn,  45  Md.  278;  Carroway  v.  Anderson,  1 
Humph.  61;  Walker  v.  Richards,  39  N.  H.  259. 

The  court  will  presume  that  the  contract  was  in  writing,  where 
the  nature  of  the  agreement  is  such  that  It  could  not  be  valid  un- 
less in  writing,  unless  It  appears  from  the  face  of  the  complaint 
that  the  agreement  was  verbal:  Bowman  v.  Ainslie,  1  Idaho,  644; 
Stearns  v.  Lake  Shore  etc.  Ry.  Co.,  112  Mich.  651;  Gale  y.  Harp, 
64  Ark.  462;  Lupeau  v.  Bralnard,  20  N.  Y.  App.  DIv.  212.  There 
is  no  presumption  of  law  that  the  contract  is  oral:  Sweetland  y. 
Barrett,  4  Mont,  217.  After  verdict  it  will  be  presumed  that  the 
contract  was  proved  to  be  in  writing:  Elting  v.  Vanderlyn,  4  Johns. 
237.  The  same  rule  of  pleading  prevails  under  the  code  system 
as  at  common  law:  Bradford  Inv.  Co.  v.  Joost,  117  Cal.  204;  Mc- 
Menomy  y.  Talbot,  84  Cal.  270.  In  Indiana  the  rule  has  been 
changed  by  statute,  and  if  a  contract  Is  required  to  be  In  writing, 
the  plaintiff  must  allege  in  his  complaint  that  it  Is  In  writing.  If 
the  plaintiff  fails  to  state  this,  the  contract  will  be  presumed  to  be 
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by  parol:  Langford  v.  Freeman,  GO  Ind.  46;  Pulse  v.  Miller,  81  Ind. 
190.  And  •ection  3561,  subdivision  6,  of  the  Iowa  code  expressly 
makes  it  a  ground  of  demurrer  If  the  complaint  fails  to  show  that  a 
contract  Is  In  writing  where  the  law  requires  It  to  be  so  evidenced. 
In  Kentucky  no  judgment  can  be  given  on  a  verbal  contract  within 
the  statute,  even  If  no  defense  Is  made:  Hocker  ▼.  Gentry,  3  Met. 
(Ky.)  463. 

If  the  plaintiff  claims  under  an  oral  contract  which  Is  within  the 
statute  of  frauds,  and  he  relies  upon  certain  facts  which  will  take 
It  out  of  the  operation  of  the  statute,  he  should  allege  those  equities 
which  show  the  contract  to  be  enforceable  notwithstanding  the  pro- 
visions of  the  statute,  and  a  failure  to  state  such  facts  in  the  com- 
plaint will  render  such  pleading  vulnerable  to  a  demurrer:  Burden 
V.  Knight,  82  Iowa,  584;  Babcock  v.  Meek,  45  Iowa,  137.  Hence  in 
a  suit  for  specific  performance  of  a  contract  for  the  sale  of  lands, 
where  the  contract  is  not  in  writing,  the  plaintiff,  who  relies  upon 
a  part  performance  to  take  the  case  out  of  the  statute,  must  ex- 
pressly state  in  his  bill  the  facts  upon  which  he  relies:  Meach  v. 
Stone,  1  D.  Chip.  182,  6  Am.  Dec.  719.  The  reason  being  that  a 
complainant  must.  In  his  bill,  put  In  Issue  whatever  he  Intends 
proving,  otherwise  the  evidence  will  be  excluded:  Small  v.  Owlngs, 
1  Md.  Oh.  363.  And  this  case  seems  to  be  authority  for  the  prop- 
osition that  the  plaintiff  must  plead  such  equitable  facts  which 
obviate  the  effect  of  the  statute,  even  though  the  defendant  akJmits 
the  oral  agreement,  A  general  allegation  that  the  plaintiff  "has 
offered,  and  has  always  been  ready  and  willing  to  comply  with  hia 
contract,"  but  which  fails  to  state  the  facts,  Is  Insufficient:  Hart  v. 
McClellan,  41  Ala.  251.  An  allegation  of  the  payment  of  the  pur- 
chase money  Is  not  sufficient  to  take  the  case  out  of  the  statute: 
Underhill  v.  Allen,  18  Ark.  466;  neither  Is  an  allegation  that  the 
vendee  entered  upon  the  premises  and  made  valuable  improvements; 
the  acts  which  constitute  the  part  performance  should  be  clearly 
and  distinctly  stated  In  the  complaint:  Fowler  v.  Sutherland,  68 
eal.  414. 

If  the  defendant  sets  up  as  a  defense  a  contract  by  way  of  release 
or  counterclaim  or  otherwise,  and  such  contract  Is  required  to  be 
In  writing,  the  plaintiff  should.  In  his  reply,  set  up  the  statute  of 
frauds  if  he  intends  to  rely  upon  It.  He  may  raise  the  defense  of 
the  statute  either  by  a  special  plea  to  that  effect,  or  by  a  general 
denial  of  the  oral  contract  set  up  In  the  answer:  See  Hurt  v.  Ford 
(Mo.),  36  S.  W.  Rep.  671;  Hurt  v.  Ford,  142  Mo.  283.  In  Illinois,  it 
seems  that  a-  complainant  In  equity,  who  wishes  to  rely  upon  the 
statute  of  frauds  to  defeat  a  defense  set  up  In  the  answer,  cannot 
do  so  by  a  general  replication.  Formerly,  he  could  do  so  by  special 
replication,  but  this  form  of  pleading  not  being  used  any  more,  he 
must  take  advantage  of  the  statute  by  amending  his  bill,  so  as  to 
anticipate  and  avoid  the  defense.  A  general  replication  waives  the 
defense:  Tarleton  v.  Vietes,  1  Gilm.  470,  41  Am.  Dec.  193.    A  failure 


G50  Jordan  v.  Greensboro  Furnace  Co.     [N.  Carolina, 

to  set  up  the  statute  by  some  proper  method  operates  as  a  waiver 
of  the  defense:  Hurt  v.  Ford  (Mo.),  36  S.  W.  Rep.  671.  Where, 
however,  a  plaintiff  is  not  required  to  reply  to  any  matter  of  de- 
fense set  up  in  the  answer,  he  may  rely  upon  the  defense  of  th» 
statute  of  frauds  without  pleading  it:  Steed  v.  Harvey,  18  Utah, 
867,  72  Am.  St  Rep.  789. 

Pleading  by  the  Defendant— In  General.— It  may  be  stated  as  a  rule 
of  general  application  that  the  defense  of  the  statute  of  frauds  to 
be  urged  by  a  defendant  must  be  raised  by  some  appropriate  plead- 
ing. It  does  not  raise  itself.  But  this  does  not  mean  in  every  case, 
or  even  usually,  that  the  defendant  Is  required  to  raise  this  defense 
by  a  special  plea  directed  against  the  statute.  The  statute  of 
frauds  does  not  render  a  contract  void  which  falls  to  comply  with 
Its  provisions;  It  Is  simply  voidable  at  the  election  of  the  party 
against  whom  it  Is  sought  to  be  enforced.  Hence  such  party  may 
waive  the  benefit  of  it,  and  by  failure  to  raise  this  defense  by  a 
proper  pleading,  the  contract  may  generally  be  proved  by  parol 
evidence.  An  exception  to  this  rule  would  seem  to  exist  In  cases 
of  trust,  since  the  statute,  in  some  Jurisdictions,  renders  the  trust 
absolutely  void  unless  It  Is  evidenced  by  a  writing.  Hence  it  la 
said  that  In  such  a  case  the  defendant  Is  not  required  to  plead 
the  statute  as  he  Is  where  a  contract  Is  Involved:  Browne's  Stat- 
ute of  Frauds,  sec,  508.  But  It  would  seem  that  even  in  cases 
of  trust.  If  the  defendant  In  his  answer  admits  a  trust,  It  can 
be  enforced  against  him  unless  he  specially  pleads  the  statute, 
because  the  admission  over  his  own  signature  of  the  trust  supplies 
the  original  deficiency,  and  there  Is  sufiicicnt  writing  to  satisfy  the 
statute:  Rogers  v.  Rogers,  20  R.  I.  400.  Statements  are  occasion- 
ally met  In  the  reports  which  miglit  indicate  that  no  pleading  of 
the  statute  on  the  part  of  the  defendant  is  required.  And  where  the 
statute  renders  the  agreement  void,  as  would  appear  to  be  the  case 
In  Givens  v.  Caldor.  2  Desaus.  172,  2  Am.  Dec.  686,  the  same  rule 
would  apply  as  in  the  case  of  trusts.  But  even  In  such  a  case  an 
admission  of  the  contract  by  the  defendant  would  probably  require 
him  to  specially  plead  the  statute.  Certainly  this  case  of  Givens  v. 
Calder,  2  Desaus.  172,  2  Am.  Dec.  686,  does  not  establish  the  general 
rule  that  a  defendant  need  not  raise  the  defense  of  the  statute  by 
some  allegation  or  denial  In  his  pleading.  Such  statements  as  may 
be  found  In  Morrison  v.  Baker,  81  N.  0.  76,  and  In  similar  cases, 
that  the  statute  need  not  be  pleaded  In  order  to  be  relied  upon  as 
a  defense,  mean  simply  that  the  statute  is  not  required  to  be  pleaded 
specially— that  Is,  to  raise  the  objection  does  not  demand  a  pleading 
directed  solely  to  that  end,  but  It  may  be  raised  by  any  apiiropriate 
pleading,  as,  for  example,  a  denial  of  the  contract  sued  upon. 
Ooeart  v.  West  Oxford  Land  Co.,  113  N.  C.  294,  recognizes  In  direct 
terms  the  necessity  of  pleading  the  statute;  and  such  cases  as 
Browning  v.  Berry,  107  N.  C.  231,  and  Holler  v.  Richards,  102  N.  C. 
645,  show  in  what  manner  the  defendant  may  by  his  pleadings  raise 
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the  objection  that  the  agreement  is  not  In  writing.  In  both  of  these 
cases  it  is  shown  that  the  defendant  may  avail  himself  of  the  de- 
fense, and  prevent  the  introduction  of  oral  evidence  to  prove  the 
contract,  by  denying  the  contract,  or  by  setting  up  affirmatively 
another  and  different  contract,  or  by  admitting  the  alleged  contract 
and  specially  pleading  the  statute.  It  may  be  stated  as  a  general 
rule  that  a  defendant  cannot,  at  the  trial,  avail  himself  of  the  de- 
fense of  the  statute  unless  In  his  answer  he  denies  the  contract,  oc 
admits  it  and  pleads  the  statute  specially:  Bless  v.  Jenkins,  129  Mo. 
647.  The  code  of  Iowa,  section  3666,  specifically  confers  on  a  plain- 
tiff the  right  to  enforce  an  oral  contract  sued  upon  if  the  defendant 
fails  to  deny  it  In  his  pleadings:  Benedict  v.  Bird,  103  Iowa,  612. 
Yet  there  are  some  states  In  which  this  defense  can  be  availed  of 
only  where  the  party  specially  sets  it  up  In  a  pleading  directed 
solely  to  that  end.  In  these  jurisdictions  a  general  denial  of  the 
contract  sued  upon  Is  wholly  insufficient  as  a  pleading  to  raise  the 
defense.  In  Alabama,  for  example,  the  defense  must  be  raised  by 
a  separate  plea  or  by  specially  pleading  the  statute  in  the  answer, 
and  it  cannot  be  raised  by  a  simple  denial  of  the  contract  sued 
upon:  Martin  v.  Blanchett,  77  Ala.  288;  Boiling  v.  Munchus,  65  Ala. 
558;  Bailey  v.  Irwin,  72  Ala.  505.  This  seems  to  be  the  result  of 
a  statute,  however,  which  provides  that  "in  all  suits  where  the  de- 
fendant relies  on  a  denial  of  the  cause  of  action  as  set  forth  by  the 
plaintiff,  he  may  plead  the  general  issue,  and  in  all  other  cases  the 
defendant  must  briefly  plead  specially  the  matter  of  defense": 
Brigham  v.  Carlisle,  78  Ala.  243,  56  Am.  Rep.  28.  This  catee  admits 
the  common-law  rule  to  be  different,  and  that  in  the  absence  of  this 
statute  the  defense  could  be  insisted  upon  under  a  plea  of  the  gen- 
eral issue.  In  some  other  states  there  may  be  doubt  as  to  the 
particular  method  of  ra»ising  the  defense  by  a  pleading.  In  Wick- 
ham  V.  Hyde  Park  etc.  Assn.,  80  IlL  App,  523,  for  example,  it  would 
appear  that  in  Illinois  the  defense  could  only  be  raised  by  a  special 
plea.  And  other  Illinois  cases  intimate  a  similar  rule.  In  Tarleton 
V.  Vietes,  1  Gilm.  470,  41  Am.  Dec.  193,  it  was  said  that  In  a  suit 
in  equity  the  defense  of  the  statute  would  be  deemed  waived  unless 
it  was  specially  insisted  on  in  the  pleadings.  On  the  other  hand, 
the  statement  is  frequently  seen  that  the  defense  of  the  statute  is 
waived  only  when  the  defendant  fails  to  plead  it  or  in  some  way 
neglects  to  expressly  rely  upon  it  during  the  trial:  Chicago  etc.  Co. 
v.  Davis  etc.  Co.,  142  111.  171;  Hogan  v.  Easterday,  58  111.  App.  45; 
Sanford  v.  Davis,  181  111.  570;  Thornton  v.  Vaughan,  3  111.  218; 
Lear  v.  Choutea>u,  23  111.  37  (*39).  Whether  under  these  decisions  a 
defendant  would  be  permitted  to  rely  upon  this  defense  under  a 
general  denial  may  be  doubted.  A  plaintiff  cannot  take  advantage 
of  the  statute  imder  a  general  replication  to  the  ainswer:  Tarleton  v, 
Vietes,  1  Gilm.  470,  41  Am.  Dec.  103.  And  reasoning  from  this  de- 
•cision  it  would  seem  to  follow  logically  that  a  defendant  could  not 
urge  the  same  defense  under  a  general  denial,  but  miist  specially 
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Insist  upon  it  i;i  his  pleadings.  This  Is  probably  the  Illinois  rule. 
A  slmiljTT  rule  was  established  In  Tennessee  by  the  case  of  CItty  v. 
Manufacturing  Co.,  93  Tenn.  270,  42  Am.  St.  Rep.  919,  where  the 
question  was  directly  passed  upon,  as  to  whether  a  defendant  could 
take  advantage  of  the  defense  under  a  general  denial  by  objecting 
to  parol  evidence  to  prove  the  contract  In  denying  this  right,  and 
Insisting  that  the  defendant  should  specially  insist  upon  the  statute 
If  he  intended  to  rely  upon  it,  the  court  said:  "At  the  present  time 
oiu*  holding  Is  that  such  contracts  are  voidable  merely,  at  the  option 
of  either  party,  and  not  void.  In  view  of  this  holding,  we  are  of 
opinion  the  better  practice  Is  to  require  the  statute  of  frauds  to  be 
specially  pleaded  whenever  It  Is  desired  to  rely  upon  It  as  a  defense. 
To  allow  the  defendant  to  proceed  with  his  defense  and  speculate 
upon  his  chances  of  a  successful  opposition  until  a  large  bill  of  cost 
has  accumulated,  and  then,  when  he  finds  the  chabces  against  him, 
to  permit  him  to  Interpose  the  statute,  would  be  an  unreasonable 
advantage  to  him  at  the  expense  of  the  plaintiff.  If  the  contract  is 
voidable  under  the  statute,  and  the  defendant  intends  to  rely  upon 
that  fact  and  avoid  It,  it  Is  just  that  he  should  so  notify  the  plain- 
tiff, to  the  end  that  the  litigation  may  end.  If  he  does  not  rely  upon 
the  statute  In  his  pleading.  It  is  but  just  that  the  contract  be  en- 
forced. The  mere  denial  of  the  contract  is  not  equivalent  to  deny- 
ing its  validity  and  legality,  since  the  contract  may  have  been  made, 
and  still  be  invalid  and  voidable  under  the  statute."  This  case  was 
approved  In  Barnes  v.  Coal  Co.,  101  Tenn.  354.  A  similar  rule 
would  seem  to  prevail  In  Maine:  Farwell  T.  Tillson,  76  Me.  227. 
But  see  Lawrence  v.  Chase,  54  Me.  196,  where  it  would  seem  that 
the  defense  might  be  raised  under  the  general  Issue.  See,  also.  Fee 
T.  Sharkey  (N.  J.),  44  Atl.  Rep.  673.  In  Arkansas,  tinder  a  code 
provision  that  every  material  allegation  of  a  complaint  is  taken  to 
be  true  unless  It  Is  specifically  controverted  by  the  answer,  it  is 
held  that  a  general  denial  of  the  allegations  of  a  complaint  Is  not 
sufllcient  to  raise  the  defense  of  the  statute  of  frauds;  the  defendant 
must  specially  plead  It  in  fils  answer:  Guynn  v.  McCauley,  32  Ark. 
97.  Many  cases  In  other  jurisdictions  frequently  suggest  the  same 
rule,  but  upon  examination  they  will  disclose  that  the  defense  was 
not  raised  by  any  proper  pleading,  and  not  that  it  was  necessary 
to  specially  plead  the  statute  In  order  to  rely  upon  Its  terms.  These 
cases  will  be  noticed  later. 

Common  Counts.— Even  In  those  states  where  the  statute  of  frauds 
must  generally  be  specially  pleaded  to  be  available  as  a  defense, 
an  exception  Is  recognized  where  the  action  is  based  upon  the  com- 
mon counts.  Hence,  where  the  common  counts  only  are  filed  as  a 
declaration  or  complaint.  It  Is  not  necessary  to  pleakl  the  statute 
wpeclally:  Schotte  v.  Tuscheck,  79  111.  App.  31;  Lynch  v.  Scroth,  50 
111.  App.  668;  Alger  v.  Johnson,  4  Hun,  412;  Harris  v.  Frank,  81  CaL 
280;  Hunter  v.  Randall,  02  Me.  423,  16  Am.  Rop.  400.  In  such  a 
case  the  plaintiff  does  not  disclose  the  nature  of  his  claim,  amd  the 
defendant  cannot  anticipate  the  necessity  of  meeting  a  claim  which 
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comes  -within  the  prohibition  of  the  statute:  Hunter  v.  Randall,  62 
Me.  423,  16  Am.  Rep.  490;  Mitchell  v.  Miller,  25  Misc.  Rep.  179;  54 
N.  Y.  Supp.  T80;  Durajit  v,  Rogers,  71  111.  121;  Boston  Duck  Oo.  v. 
Dewey,  6  Gray,  446.  For  this  rea-son  the  defense  of  the  statute 
need  not  be  pleaded  by  a  defendant  in  such  a  case. 

Demurrer.— The  benefit  of  the  statute  of  frauds  as  a  defense  can 
be  taken  by  demurrer,  when  It  affirmatively  appears  from  the  com- 
plaint that  the  agreement  relied  upon  is  not  evidenced  by  a  writing 
duly  signed:  Dicken  v.  McKinley,  163  111.  318,  54  Am.  St.  Rep.  471; 
Speyer  v.  Desjardlns,  144  111.  641,  36  Am.  St  Rep.  473;  Randall  T. 
Howard,  2  Black,  585;  White  v.  Levy,  93  Ala.  484;  Bailie  T.  Plant, 
11  Misc.  Rep.  30;  31  N.  Y.  Supp.  1015;  Richards  v.  Richards,  9  Gray, 
313.  But  the  complaint  must  set  out  a  parol  promise  In  order  to 
make  a  demurrer  the  proper  pleading  by  which  to  raise  the  defense: 
Lawrence  v.  ChaTse,  54  Me.  196.  The  fact  that  the  agreement  rests 
In  parol  must  affirmatively  appear  from  the  face  of  the  complaint: 
Strouse  v.  Biting,  110  Ala.  132.  It  Is  not  sufficient  that  it  does  not 
appear  from  the  complaint  whether  or  not  the  contract  Is  In  writing: 
Draper  v.  Ma<con  Dry  Goods  Co.,  103  Ga.  661,  68  Am.  St  Rep.  136. 
A  failure  to  state  that  the  agreement  Is  In  writing  does  not  render 
the  complaint  demurrable:  Piercy  v.  Adams,  22  Ga.  109;  for  the 
reason  that  the  contract  alleged  Is  presumed  to  be  In  writing,  the 
law  raising  a-  presumption  that  the  statute  of  frauds  has  been  com- 
plied with:  Speyer  v.  Desjardins,  144  111.  641,  36  Am.  St  Rep.  473; 
BInthenthal  v.  Moore,  106  Ga.  424.  We  have  already  seen  that  it  is 
sufficient  In  a  pleading  on  the  part  of  the  plaintiflf  to  allege  the  con- 
tract generailly,  without  stating  whether  It  Is  oral  or  written;  hence 
a  failure  to  state  that  it  Is  in  writing  cannot  be  a  ground  of  de- 
mun-er:  Richerson  v.  Moody,  17  Tex.  Civ.  App.  67.  In  Indiana,  on 
the  other  hand,  the  complaint  must  state  whether  the  contract  is 
in  -writing  or  not,  and  upon  a  failure  to  so  state  It  -will  be  presumed 
that  the  agreement  was  oral.  Hence  it  need  not  appear  on  the  face 
of  the  complaint  that  the  agreement  was  oral  in  order  to  render  it 
vulnerable  to  st  demurrer,  that  fact  being  presumed  In  the  absence 
of  a  contrary  statement:  Pulse  v.  Miller,  81  Ind.  190.  In  Iowa,  a  de- 
fendant must  demur  to  the  complaint  where  it  appears  on  Its  face 
that  the  agreement  was  oral.  And  a  failure  to  demur  operates  as  a 
waiver  of  the  defense  of  the  statute.  It  cannot  subsequently  be  set 
up  in  the  answer:  Wiseman  v.  Thompson,  94  Iowa,  607.  In  North 
Carolina  the  peculiar  rule  prevails  that  the  defense  of  the  statute 
cannot  be  raised  by  a  demurrer,  because  a  demurrer  admits  the 
contract,  and  a  simple  admission  of  the  contract  constitutes  a 
waiver  of  the  statute:  Hemmings  v.  Doss,  125  N.  0.  400.  A  similar 
view  was  urged  by  counsel  in  Burden  v.  Knight,  82  Iowa,  584,  but 
the  court  very  properly  characterized  this  "a  mistaken  view  of  the 
issue  raised  by  a  demurrer.    It  is  useless  to  discuss  this  question.'* 

General  De«io7.— Probably  the  most  frequent  method  In  this  coun- 
try of  raising  the  defense  of  the  statute  of  frauds  Is  by  a  general 
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denial  In  the  answer.  Outside  of  a  few  jurisdictions  an  answer 
denying  the  contract  sued  upon  Is  sufficient  to  let  In  this  defense. 
In  this  reppect  the  welprht  of  judicial  authority  In  this  country  sup- 
ports the  doctrine  of  the  principal  case:  See  Buhl  v.  Stephens,  84 
Fed,  Rep.  922;  Busick  T.  Van  Ness,  44  N.  J.  EJq.  82;  Metcalf  v. 
Bratodon,  58  Miss.  841;  Tatge  v.  Tatge,  34  Minn.  272;  Dunn  v. 
Moore,  3  Ired.  Eq.  304;  Allen  v.  Chambers,  4  Ired.  Eq.  125;  State  v. 
Water  Works  etc,  Co.,  74  Mo.  App.  273;  Boyd  v.  Paul,  125  Mo.  9; 
Hackett  v.  Watts,  138  Mo.  502;  Porter  v.  Citizens'  Bank,  73  Mo.  App. 
513;  WIswell  v.  TeCEt,  5  Kan.  203;  Coquillard  v.  Suydam,  8  Blackf. 
24;  Suman  v,  Springate,  67  Ind.  115.  Where  the  defendant  In  his 
answer  denies  the  contract,  the  plaintiff  must  produce  legal  evi- 
dence of  the  existence  of  the  agreement,  which  meana  a  writing, 
since  it  cannot  be  established  by  parol  proof:  Bernhardt  v.  Walls, 
29  Mo.  App.  206;  Kay  v.  Curd,  6  B.  Mon.  100;  Hocker  v.  Gentry,  3 
Met  (Ky.)  4G3;  Ontario  Bank  v.  Root,  3  Paige,  47a 

The  denial  must  be  sufficient  In  order  to  raise  the  point  But  a 
denial  that  the  defendant  made  any  lawful  contract  upon  the  terms 
alleged  Is  sufficient  to  put  the  plaintiff  upon  proof  of  the  contract 
by  competent  evidence:  Mahana  v.  Blunt,  20  Iowa,  142.  A  mere 
denial  of  the  contract  sued  upon  is  sufficient  to  raise  the  defense 
either  at  law  or  in  equity:  Feeney  v.  Howard,  79  Cal.  525,  12  Am. 
St  Rep.  1G2;  Cozine  v.  Graham,  2  Paige,  178;  May  v.  Sloan,  101 
U.  S.  231;  Whiting  v.  Gould,  2  Wis.  552.  Under  the  plea  of  not 
guilty  in  an  action  of  trespass  to  try  title,  a  defendant  may  avail 
himself  of  the  statute  as  a  defense:  Johnson  y.  Flint.  75  Tex.  379. 
The  same  defense  may  be  in-ged  under  a  general  denial  in  replevin: 
Van  Dyke  v.  Clark,  19  N.  Y.  Supp.  050.  In  Arkansas,  where  we 
have  seen  the  statute  must  be  specially  pleaded,  there  are  earlier 
cases  which  deemed  the  defense  available  under  a  general  denial: 
Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Dec.  190;  Trapnall  v.  Brown. 
19  Ark.  39.  And  In  Tennessee,  where  the  statute  must  be  specially 
pleaded,  the  court  has  engrafted  one  exception  onto  this  rule,  which 
is,  that  where  the  defendant  repudiates  and  disaffirms  the  contract 
in  his  pleadings,  he  is  not  required  to  specially  plead  the  statute. 
And  this  for  the  reason  that  "the  complainant  has  all  the  notice 
In  such  case  that  he  would  have  If  a  formal  plea  was  Interposed": 
Graham  v.  Wec(ver,  97  Tenn.  485.  In  Massachusetts,  while  gener- 
ally it  seems  that  a  defendant  must  specially  plead  the  statute  to 
avail  himself  of  it  as  a  defense  (Middlesex  Co.  v.  Osgood,  4  Gray, 
447),  yet  If  the  plaintiff  alleges  a  contract  In  writing  and  the  defend- 
ant denies  this,  the  defense  of  the  statute  of  frauds  is  available  un* 
der  such  denial:  Reld  v.  Stevens,  120  Mass.  200. 

A  defendant,  after  he  has  reserved  his  right  to  Interpose  the  de- 
fense of  the  statute  of  frauds  by  a  denial  of  the  contract  sued  upon. 
Is  still  obliged  to  make  his  defense  good  by  objecting  to  the  parol 
evidence  which  is  sought  to  be  introduced  by  the  plaintiff  to  prove 
the  contract:  Crough  ▼.  Nurge,  44  N.  X.  App.  DIt.  19;  Clement  ▼. 
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Gill,  59  Mo.  App.  ^82;  Oosand  v.  Bunker,  2  S.  Dak.  294.  And  a 
failure  to  object  to  parol  evidence  when  It  is  Introduced  operates 
as  a  waiver  of  the  statute:  Miller  v.  Harper,  63  Mo.  App.  293;  Mont- 
jromery  v.  Edwards,  46  Vt.  151,  14  Am.  Rep.  618;  Pike  v.  Pike,  69 
Vt  535.  But  a  failure  to  object  to  the  introduction  of  evidence  of 
a  parol  agreement  will  not  amount  to  a  waiver  of  the  defense  of  the 
statute,  where  the  statute  has  been  specially  and  properly  pleaded 
as  a  defense:  Thomas  v.  Churchill,  48  Neb.  266.  And  a  similar  ex- 
ception is  recognized  where  the  plaintiff  pleads  facts  which.  If  estab- 
lished, would  show  the  contract  to  be  valid  because  embraced  within 
some  of  the  exceptions  of  the  statute.  The  reason  why  a  failure 
to  object  to  oral  evidence  does  not.  In  such  a  case,  constitute  a 
waiver,  is  because  it  Is  discretionary  with  the  plaintiff  in  what 
order  he  will  Introduce  his  proof,  and  the  defendant  cannot  tell 
until  the  plaintiff's  case  is  closed  whether  he  will  prove  himself 
within  some  of  the  exceptions  stated  in  the  statute  or  not:  Benedict 
V.  Bird,  lOS  Iowa,  612.  The  general  rule,  however.  Is  firmly  estab- 
lished that  under  a  denial  of  the  contract  a  defendant  must  object 
to  the  Introduction  of  parol  evidence  to  prove  the  contract  If  he 
fails  to  object,  the  defense  is  not  ava^llable  to  the  defendant  upon 
a  motion  for  a  nonsuit  based  upon  the  statute  of  frauds,  and  made 
at  the  end  of  the  trial:  Lupean  v.  Brainard,  20  N.  Y.  App.  Div.  212; 
Clement  v.  Gill,  59  Mo.  App.  482.  Neither  can  a  defenda-nt  at  the 
end  of  the  trial  apply  for  leave  to  amend  his  answer  so  as  to  set 
up  therein  the  defense  of  the  statute:  Simis  v.  Wissel,  10  N.  Y.  App. 
Div.  323;  Lupean  v.  Brainard,  20  N.  Y.  App.  Div.  212.  And  It  seems 
that  at  the  close  of  the  trial  a  defendant  is  not  In  a  position  to 
take  advantage  of  the  statute  in  any  manner,  where  his  rights  have 
been  waived  up  to  that  time:  Barrett  v.  Johnson,  77  Hun,  527. 

In  some  states,  notably  New  York,  there  appears  to  be  at  least 
one  case  In  which  the  defense  of  the  statute  is  not  available  under 
a  general  denial,  but  the  defendant  Is  required  to  specially  plead 
this  defense  In  order  to  preserve  his  rights.  Such  a  case  arises 
where  an  a'ction  Is  brought  on  an  oral  contract  within  the  statute 
of  frauds,  but  the  complaint  fails  to  disclose  the  nature  of  the  con- 
tract, whether  oral  or  written.  Under  such  circumstances  the  de- 
fendant is  reciuired  to  specially  plead  the  statute  in  order  to  avail 
himself  of  the  objection:  Matthews  v.  Matthews,  154  N.  Y.  288; 
Hamer  v.  Sidway,  124  N.  Y.  538,  21  Am.  St.  Rep.  693;  Honslnger  v. 
Mulford,  90  Hun,  589;  Smith  v.  Slosson,  89  Hun,  568;  Pohl  v.  Pontler, 
21  N.  Y.  Supp.  634;  2  Misc.  Rep.  143;  Randolph  v.  Prick,  50  Mo.  App! 
275;  Tynon  v.  Despain,  22  Colo.  240.  The  reason  for  such  a  rule 
was  stated  thus  In  Matthews  v.  Matthews,  154  N.  Y.  288:  "The  mere 
denial  In  the  answer  of  the  contract  alleged  In  the  complaint,  when 
the  character  of  the  contract  is  not  disclosed.  Is  quite  consistent 
with  an  intention  to  put  in  issue  simply  the  fact  whether  air  agree> 
ment  was  entered  into,  either  oral  or  written.  One  of  the  rules  es- 
tablished by  the  English  judicature  act,  as  amended  in  1873,  ordained 
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that  'where  a  contract  Is  alleged  In  any  pleading,  a  bare  denial  of  the 
contract  by  the  opposite  party  shall  be  construed  only  as  a  denial 
of  the  making  of  the  contract,  and  not  of  Its  legality  or  Its  suffi- 
ciency In  law,  whether  with  reference  to  the  statute  of  frauds  or 
otherwise.'  ....  The  statutory  rule  enacted  by  the  English  judi- 
cature act  was  regarded  by  this  court  In  Crane  v.  Powell,  139  N.  Y. 
879,  as  declaring  the  txue  rule  Independently  of  statute.  The  mere 
denial  In  the  answer  in  the  present  case  of  the  contract  alleged  In 
the  complaint  did  not,  therefore,  raise  any  question  under  the  stat- 
ute of  frauds,  and  It  could  not  be  raised  by  objection  on  the  trial, 
to  the  proof  of  the  oral  contract,  for  the  very  conclusive  reason  that 
the  statute  must  be  pleaded  before  the  validity  of  the  contract  on 
that  ground  can  be  assailed."  In  view  of  this  case  and  of  Crane  v. 
Powell,  139  N.  Y.  379,  it  may  be  doubted  whether  at  the  present 
time  in  New  York  the  defense  of  the  statute  of  frauds  Is  aivaJlable 
to  a  defendant  In  any  case  under  a  mere  denial  in  his  answer  of 
the  conti-act  sued  upon.  It  would  seem,  however,  that  If  the  con- 
tract sued  upon  was  alleged  to  be  In  writing,  a  simple  denial  would 
be  sufficient  to  raise  the  Issue,  and  would  compel  the  plaintiCF  to 
prove  the  agreement  by  competent  evidence:  See  Amburger  v.  Mar- 
vin, 4  ES.  D.  Smith,  393;  Traver  v.  Purdy,  25  N.  Y.  Supp.  452;  72  Hun, 
639;  30  Abb.  N.  C.  443,  and  cases  cited.  But  it  has  been  stated  that 
the  defense  of  the  statute  of  frauds  cannot  be  made  available  in  an 
action  unless  it  is  pleaded  as  a  defense  or  presented  by  the  aver- 
ments of  the  complaint:  Wells  v.  Monlhan,  129  N.  Y.  161;  Orane  v. 
Powell,  19  N.  Y.  Supp.  220;  Doyle  v.  Beaupre,  17  N.  Y.  Supp.  287; 
63  Hun,  624.  And  the  tendency  In  New  York  undoubtedly  is  to  re- 
quire a  defendant  to  specially  plead  the  statute,  unless  its  invalidity 
appeals  from  the  face  of  the  complaint,  in  which  case  the  objection 
can  be  taken  by  demurrer:  Crane  v.  Powell,  139  N.  Y.  379.  A  sim- 
ilar uncertainty  appears  to  prevail  in  Colorado.  The  latest  expres- 
sion of  the  supreme  court  of  that  state  would  seem  to  deny  a  de- 
fendant's right  to  object  to  oral  evidence  under  a  denial  of  the  con- 
tract, and  require  that  he  should  specially  plead  the  statute  in  order 
to  establish  his  defense:  Mcl^ure  v.  Koen,  25  Colo.  284;  Tynwj  r. 
Despain,  22  Colo.  240.  But  Salomon  v.  McRae,  9  Colo.  App.  28, 
recognizes  the  more  practical  doctrine  that  the  defense  of  the  Btatut« 
Is  a  matter  of  evidence  ratlier  than  of  pleading,  and  that  ordinarily 
It  ni.iy  be  urged  under  a  general  denlaL 

The  exception  which  we  have  noted  to  the  general  rule,  namely, 
that  a  defendant  cannot,  under  a  general  denial,  avail  himself  of  the 
benefit  of  the  statute  of  frauds  where  the  complaint  falls  to  show 
whether  the  contract  was  in  writing  or  not.  Is  probably  not  the 
general  rule,  though  the  question  seems  not  to  have  been  a  matter 
of  frequent  adjudication.  In  Moody  v.  Jones  (Tex.),  37  S.  W.  Rep. 
879,  it  was  directly  passed  upon,  and  the  court  held  that  where  a 
defendant,  by  his  answer,  denies  making  the  contract  suetl  upon, 
he  is  entitled  to  have  only  legal  evid^ce  offered  in  support  thereof. 
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without  specially  pleading  the  statute.  This  decision  would  un- 
doubtedly meet  the  approval  of  most  of  the  courts  where  the  defense- 
of  the  statute  is,  under  any  circumstances,  available  to  a  defendant 
under  a  general  denial. 

If  the  Contract  is  Admitted,  the  Statute  of  Frauds  Must  6e  Specially' 
Pleaded. — This  Is  the  only  case  in  which  the  authorities  are  unani- 
mous in  holding  that  the  statute  must  be  specially  pleaded  If  the 
defendant  wishes  to  rely  upon  It  as  a  defense.  The  statute  of 
frauds  has  the  effect  of  making  a  contract  voidable  only.  The  party 
to  be  charged  may  waive  the  protection  of  the  statute  If  he  desires,. 
and  an  admission  of  the  contract  by  a  defendant  in  his  answer,  and 
a  failure  to  claim  the  benefit  of  the  statute  specially,  will  operate 
as  a  complete  waiver  of  the  benefit  of  the  statute:  See  Burt  v. 
Wilson,  28  Cal.  632,  87  Am.  Dec.  142;  Abba  v.  Smyth  (Utah),  5»' 
Pac.  Rep.  756;  Barrett  v.  McAllister,  33  W.  Va.  738;  Salomon  v. 
McRae,  9  Colo.  App.  23;  Duffy  v.  O'Donovan,  46  N.  Y.  223;  Holllngs- 
head  v.  McKenzie,  8  Ga.  457;  Winn  v.  Albert,  2  Md.  Cfh.  169;  Lewia 
T.  Stewart,  10  How  Pr.  509;  Vaupell  v.  Woodward,  2  Sand.  Oh, 
143;  WWting  v.  Gould,  2  Wis.  (♦552)  404;  Battell  v.  Matot,  58  Vt 
271;  Metcalf  v.  Brandon,  58  Miss.  841.  The  same  rule  exists  both 
at  law  and  In  equity:  Iverson  v.  Clrkel,  56  Minn.  299.  The  fact 
that  the  defendant  admits  the  making  of  the  contract  does  not  de- 
prive him  of  the  benefit  of  the  statute  if  he  wishes  to  take  advan- 
tage of  it:  Ashmore  v.  Evans,  11  N.  J.  Eq.  151;  Barnes  v.  Teague^ 
1  Jones  Eq.  277,  62  Am.  Dec.  200.  It  Is  not  necessary  that  the  exist- 
ence of  the  pai-ol  conti-act  should  be  denied  In  pleading:  Thomas  v. 
Churchill,  48  Neb.  266.  The  confession  of  a  parol  promise  is  not 
a  confession  of  any  cause  of  action,  either  at  law  or  in  equity:, 
Thompson  v.  .Tamesson,  1  Cranch  C.  C.  295.  But  if  the  defendant 
does  admit  the  contract,  he  is  compelled  to  specially  set  up  the 
statute  in  order  to  rely  upon  It.  It  is  a  sufficient  admission  if  the 
answer  admits  substantially  the  same  contract  set  out  in  the  com- 
plaint: Connor  v.  Hingtgen,  19  Neb.  472.  But  the  contract  admitted 
and  the  one  sued  upon  must  be  substantially  the  same.  Hence, 
where  there  Is  a  material  and  essential  difference  between  the  c<hi- 
tract  alleged  in  the  bill  and  that  admitted  In  the  answer,  the  case 
is  as  tliough  the  answer  had  wholly  denied  the  making  of  the  con- 
tract: Barrett  v.  McAllister,  33  W.  Va.  738;  and  the  defendant  is 
not  required  to  specially  plead  the  statute:  Gulley  v.  Macy,  84  N.  C. 
434.  It  Is  not  a  sufliclent  denial  of  the  contract,  or  a  sufficient 
pleading  of  the  statute  of  frauds,  for  a  defendant  to  admit  in  sub- 
stance the  contract,  and  deny  that  he  was  equitably  or  morally 
bound  to  carry  out  the  agreement:  Battell  v.  Matot,  58  Vt.  271. 

Btifficiency  of  Special  Pleadings.— In  a  suit  to  enforce  an  oral  con- 
tract for  the  sale  of  lands,  the  statute  of  frauds  Is  sufficiently 
pleaded  where  the  answer  avers  that  the  contract  Is  not  Jn  writing, 
and  states  facts  sufficient  to  show  that  the  protection  of  the  statute 
l8  sought:  Wright  v.  Raftree,  181  111.  464.  And  a  pleading  Is  tuffl- 
Am.  St.  Rep.,  VoL  LXXVni— a 
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clent  Avhich  avers  that  the  gift  sought  to  be  enforced  Is  a  parol  one; 
that  It  Is  obnoxious  to  the  provisions  of  the  statute  of  frauds,  and 
that  the  gift  is  of  no  avail  and  is  void  as  against  the  defendant: 
Schoonmnlcer  v.  riuuiiner,  139  111.  G12,  But  a  mere  reference  to  the 
statute  Is  wholly  insufficient:  Wolfskill  v.  Douglas  (CTal.,  Feb.  7, 
1900),  59  Pac.  Hep.  9S7.  A  pleading  should  expressly  aver  that  the 
contract  is  not  in  writing:  Bean  v.  Yalle,  2  Mo.  12G.  It  Is  not  sufB- 
clent  to  allege  that  an  account  based  on  an  agreement  is  barred  by 
the  statute;  the  facts  relied  upon  as  a  defense  must  be  set  out: 
DIukel  V.  Gundelfinger,  35  Mo.  172.  Where  the  defense  to  a  con- 
tract Is  that  It  was  not  In  writing,  the  answer  must  set  up  such  de- 
fense as  a  fact,  and  put  It  distinctly  In  Issue.  A  statement  that  the 
contract  is  void  In  law  and  that  the  defendant  Is  not  bound  tx>  per- 
form the  same  is  Insufficient:  Vaupell  v.  Woodward,  2  Sand.  Oh. 
143.  A  plea  that  the  note  sued  on  "was  given  In  consideration  of  a 
sale  of  land  not  evidenced  by  writing,"  Is  not  a  plea  setting  up  the 
statute  of  frauds,  but  Is  merely  a  plea  of  want  or  failure  of  con- 
sideration: Edelin  v.  Clarkson,  3  B.  Mon.  31,  38  Am.  Dec.  177.  An 
admission  of  the  contract,  coupled  with  a  denial  that  the  defendant 
was  equitably  or  morally  bound  to  carry  out  the  agreement.  Is  not 
a  sufficient  plea  of  the  statute:  Battell  v.  Matot,  58  Vt  27L 


HENDEICKS  v.  WESTERN  UNION"  TELEGRAPH  CO. 
[126  North  Carolina,  304.] 

APPEAL— INCOMPETENT  QUESTION.— IT  IS  HARMLESS 
ERROR  to  permit  an  incompetent  question  to  be  asked  a  witness, 
where  the  witness  auiswers  that  he  did  not  know,  since  the  answer 
is  more  favorable  to  the  opposite  party  than  if  the  question  had 
been  excluded,  because  it  prevents  any  unfavorable  Inference. 

TELEGRAPH  COMPANIES— LIABILITY  FOR  NONDE- 
LIVERY.—A  teleirraph  company,  which  receives  a  message  for  de- 
livery and  fails  to  deliver  It  with  reasonable  diligence,  becomes 
prima  facie  llal)le,  and  the  burden  rests  upon  It  of  alleging  and 
proving  such  facts  as  It  relies  upon  to  excuse  Jts  failure. 

TELEGRAPH  COMPANIES-DELAY  IN  DELIVERY— LIA- 
BILITY.—The  failure  of  a  telegraph  company  to  deliver  a  message 
within  a  reasonable  time  Is  equivalent  to  nondelivery,  so  far  as  the 
principle  of  liability  is  concerned,  although  the  length  of  the  delay 
may  In  ceilain  cases  affect  the  quantum  of  damages. 

TELEGRAPH  COMPANIES— RULES— NOTICE  TO  SENDER 
OP  MESSAGE.— A  rule  of  a  telegraph  company  relating  to  the  de- 
livery of  messages,  made  without  notice  to  those  who  are  to  be 
affected  by  Jt,  and  which  Is  not  observed  by  the  company  Itself, 
affords  no  protection  against  liability  for  failure  to  deliver. 

TELBGRAPri  COMPANIES— NOTIFYING  SENDER  OF 
NONDELIVERY  OF  MESSAGE— NEGLIGEJSOB.- It  is  the  duty  of 
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a  telegraph  company,  In  all  cases  where  It  Is  practicable  to  do  so, 
to  promptly  inform  the  sender  of  a  message  that  it  cannot  be  de- 
livered. A  failure  to  do  so  is  evidence  of  negligence,  though  it  may 
not  be  negligence  per  se. 

JURY  TRIAL.— A  jury  has.  In  all  cases,  the  constitutional 
right  to  pass  upon  the  weight  and  credibility  of  the  testimony. 

TRIAT.-  QUESTIONS  OF  LAW  AND  FACT.— What  is  due 
diligence  or  reasonable  care  is  generally,  if  not  always,  a  mixed 
question  of  law  and  fact. 

Action  to  recover  damages  for  the  negligent  failure  of  the 
defendant  to  deliver  two  telegrams  sent  to  the  plaintifE.  The 
messages  were  sent  to  Gaffney,  South  Carolina,  in  care  of  the 
Gaffney  Cotton  Mills,  where  the  plaintiff  was  employed.  Plain- 
tiff lived  at  Gaffney,  South  Carolina.  Plaintiff  was  well  known 
at  the  mills  and  other  places  of  business  in  the  town.  The 
first  message  was  given  to  a  twelve  year  old  boy  to  deliver,  who 
went  to  the  Gaffney  mill  to  inquire  for  the  plaintiff,  and  was 
told  to  go  through  the  mill  and  look  for  him.  He  only  went 
through  a  part  of  it,  and  not  the  part  where  the  plaintiff  worked. 
He  made  inquiries  of  four  or  five  persons  at  the  mill,  and  made 
other  inquiries  in  a  few  places  in  town,  and,  failing  to  find  the 
plaintiff,  he  returned  to  the  telegraph  office.  No  service  mes- 
sage was  sent  from  the  receiving  office  at  Gaffney  to  the  send- 
ing office  at  Lincolnton  saying  that  the  first  message  could  not 
be  delivered.  The  defendant  objected  to  the  following  ques- 
tion asked  of  one  of  the  witnesses:  "Could  you  have  found 
out  from  the  plaintiff's  family  that  lived  in  Gaffney,  if  you  had 
been  informed  that  the  telegram  had  not  been  delivered?" 
The  defendant  excepted  to  the  court's  refusal  to  give  the  follow- 
ing instructions:  1.  That  if  the  defendant  company  made  due 
inquiry  for  the  addressee  at  Gaffney  Cotton  Mills,  in  whose  care 
the  message  was  sent,  and  failed  to  find  him  there,  they  used 
due  diligence,  and,  unless  negligent  in  other  respects,  they 
were  not  negligent  in  delivering  the  message;  2.  The  defend- 
ant was  not  negligent  in  failing  to  send  a  message  asking  for 
a  better  address,  unless  they  believe  that  by  sending  such  mes- 
sage the  company  could  have  obtained  a  better  address.  The 
defendant  excepted  to  the  court's  giving  the  following  instruc- 
tions on  behalf  of  the  plaintiff:  1.  The  fact  that  the  messages 
were  addressed  in  care  of  the  Gaffney  Cotton  Mills,  and  that 
the  defendant  inquired  there  for  the  plaintiff,  and  was  told  he 
was  not  there,  did  not  excuse  it  from  making  diligent  inquiry 
in  Gaffney  for  his  whereabouts;  2.  If  the  plaintiff  at  this  time 
lived  in  Gaffney,  it  was  the  defendant's  duty  to  make  inquiry 
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at  his  residence,  and  a  failure  to  do  so  is  negligence;  3.  It  was 
the  defendant's  duty  to  make  inquiry  at  the  postoffice  for  the 
plaintiff,  if  he  had  been  receiving  mail  at  the  postoffice  for  some 
time;  4.  It  was  the  duty  of  the  defendant's  operator  at  Gaffney, 
if  the  message  could  not  be  delivered,  to  notify  the  operator  at 
Lincolnton,  so  that  the  latter  could  get  a  better  address  or 
additional  information  of  the  plaintiff's  whereabouts,  unless 
the  jury  find  that  by  so  notifying  the  operator  at  Lincolnton, 
the  defendant  could  not  have  obtained  a  better  address. 

Jones  &  Tillett,  for  the  appellant. 

BuTwell,  Walker  &  Canslex,  for  the  appelleSB. 

800  DOUGLAS,  J.  The  first  exception  cannot  be  Bustained. 
The  question  was  competent,  but  in  any  event  was  harmless,  as 
the  witness  answered  that  he  did  not  know.  Where  a  party  ia 
seeking  to  prove  a  fact,  and  the  witness  answers  that  he  doea 
not  know,  the  answer  is  in  fact  more  favorable  to  the  opposite 
party  than  if  the  question  had  been  excluded,  because  it  pre- 
vents any  unfavorable  inference.  The  point  so  clearly  pre- 
sented and  elaborately  discussed,  whether  the  defendant  com- 
pany was  bound  to  make  inquiries  beyond  the  local  limits  of 
free  delivery,  does  not  appear  to  arise  in  this  case,  in  the  view 
we  take  of  it.  It  is  well  settled  that  where  a  telegraph  com- 
pany receives  a  message  for  delivery  and  fails  to  deliver  it  with 
reasonable  diligence,  it  becomes  prima  facie  liable,  and  that 
the  burden  rests  upon  it  of  alleging  and  proving  such  facts  as  it 
relies  upon  to  excuse  ^^^  its  failure:  Sherrill  v.  Western  Union 
Tel.  Co.,  116  N.  C.  655;  117  N.  C.  352;  Gray  on  Communication 
by  Telegraph,  sec.  26;  Thompson  on  Electricity,  sec.  274,  and 
cases  therein  cited.  The  failure  to  deliver  within  reasonable 
time  is  equivalent  to  nondelivery,  as  far  as  the  principle  of  lia- 
bility is  concerned,  although  the  length  of  the  delay  may  affect 
in  certain  cases  the  actual  quantum  of  damages.  The  object  of 
using  the  telegraph  is  its  capacity  for  almost  instantaneous 
transmission  of  intelligence,  and  if  this  purpose  is  defeated 
there  is  no  consideration  for  the  increased  cost  of  its  use.  In 
every  respect  except  that  of  time,  the  postal  service,  with  ita 
small  cost  and  greater  secrecy,  would  be  preferable. 

In  the  case  at  bar,  it  is  admitted  that  the  telegram  was  not 
promptly  delivered,  but  the  defendant  insists  that  its  non- 
delivery was  not  due  to  any  negligence  on  its  part,  but  solely 
to  iia  failure    to  find    the   addressee,  after   every    reasonable 
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effort  to  do  60.  It  does  not  set  up  any  contractual  limitations 
of  liability.  In  fact  it  appears  that  the  plaintiff  addressee 
lived  within  the  free  delivery  limits  of  Gaffney.  The  usual 
printed  terms  of  the  company  are  not  set  out  in  the  record, 
but  they  are  on  the  back  of  all  blanks  of  the  defendant  com- 
pany, and  can  be  found  on  page  436  of  Croswell's  Law  of 
Electricity.  The  only  difference  appears  to  be  that  the  author 
has  omitted  the  words  "any  message"  in  line  27  of  the  form 
after  the  word  "forward."  The  clause  under  consideration  is 
as  follows:  "Messages  will  be  delivered  free  within  the  estab- 
lished free  delivery  limits  of  the  terminal  office.  For  delivery 
at  a  greater  distance,  a  special  charge  will  be  made  to  cover  the 
cost  of  such  delivery."  By  its  very  terms  this  provision  does 
not  apply  to  the  office  from  which  the  message  is  sent.  It  may 
be  further  noted  that  the  company  does  not  say  that  the  mes- 
sage will  not  be  delivered  beyond  such  limits,  but  that  "a  spe- 
cial chajge  will  be  made  to  **^  cover  the  cost  of  such  delivery," 
which  would  seem  to  clearly  imply  that  it  would  be  delivered. 
ISTo  fixed  limit  of  distance  nor  definite  sum  is  specified,  and  it 
is  difficult  to  see  how  the  sender  can  be  presumed  to  know 
either  in  the  absence  of  information  from  the  company. 

Many  of  these  printed  terms  have  been  held  void  as  con- 
trary to  public  policy,  but  even  where  valid  they  must  be 
reasonably  construed:  Brown  v.  Postal  Tel.  Co.,  Ill  N.  C. 
187,  32  Am.  St.  Rep.  793;  Sherrill  v.  Western  Union  Tel.  Co., 
116  N.  C.  655;  117  N.  C.  352;  Dowdy  v.  Western  Union  TeL 
Co.,  124  N.  C.  522;  Landie  v.  Western  Union  Tel.  Co.,  124  N.  C. 
628. 

The  following  comment  by  the  court  in  Western  Union  Tel. 
Co.  V.  Eobinson,  97  Tenn.  638,  is  peculiarly  appropriate:  "A 
rule  merely  made  without  notice  to  those  who  are  to  be  affected 
by  it,  and  without  exaction  of  conformity  to  it,  and  which  is 
not  in  fact  observed  by  the  company  itself,  cannot,  as  a  protec- 
tion against  liability,  be  laid  away  in  the  secret  consciousness 
of  the  agents  of  the  company,  unknown  and  unobserved,  until 
the  occasion  arises  to  apply  it,  on  account  of  liability  incurred 
by  failure  to  deliver." 

In  the  case  at  bar  this  limitation  of  free  delivery  limits  ii 
invoked  only  to  excuse  the  agent  at  the  terminal  office  from 
not  informing  the  agent  at  the  office  of  transmittal  that  the 
message  has  not  been  or  could  not  be  delivered.  This  becomes 
purely  a  question  of  reasonable  diligence,  and  we  think  is  an- 
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swercd  by  the  fact  that  there  was  a  telephone  from  the  depot, 
where  the  office  of  the  defendant  appears  to  be,  to  the  home 
of  the  sender.  It  would  seem  that  ordinary  care  would  re- 
quire the  agent  at  Lincolnton  to  step  to  the  telephone  and 
notify  the  sender  that  a  message  of  such  vital  interest  had  not 
been  delivered.  This  he  doubtless  would  have  done  if  he  had 
been  informed  of  that  fact  by  the  agent  at  Gaffney.  We  think 
th;.t  it  is  the  duty  of  the  company  in  all  cases  where  it  is 
practicable  to  do  so  to  promptly  inform  the  sender  of  a  ^** 
message  that  it  cannot  be  delivered.  While  ite  failure  to  do 
60  may  not  be  negligence  per  se,  it  is  clearly  evidence  of  negli- 
gence. In  many  instances,  by  such  a  course,  the  damage  could 
be  greatly  lessened,  if  not  entirely  avoided.  A  better  address 
might  be  given,  mutual  friends  might  be  communicated  with, 
or  even  a  letter  might  reach  the  addressee.  In  any  event, 
the  sender  might  be  relieved  from  great  anxiety,  and  would 
know  what  to  expect.  Moreover,  it  would  tend  to  show  dili- 
gence on  the  part  of  the  company. 

The  question  as  to  what  would  have  been  the  legal  effect 
if  the  message  had  been  left  with  the  company  in  whose  care 
it  was  addressed  does  not  arise.  The  messenger  testifies  that 
he  went  into  the  office  of  the  Gaffney  Cotton  MOls  and  asked 
Wardlaw  if  Hendricks  was  there,  and  was  told  to  go  and  look. 
He  did  not  show  the  message  to  Wardlaw  or  anyone  else  at 
the  mill,  nor  did  he  inform  them  that  it  was  directed  in  their 
care.  In  spite  of  a  hypothetical  answer  of  the  witness  Ward- 
law,  we  cannot  suppose  that  if  he  had  been  informed  of  the 
nature  of  the  telegram  addressed  to  one  of  his  employes  in 
his  care,  he  would  not  have  taken  some  little  trouble  to  have 
aided  in  its  delivery.  The  messenger  merely  asked  the  post- 
master if  he  knew  the  plaintiff,  but  did  not  ask  him  if  the 
plaintiff  received  his  mail  at  that  office.  These  facts,  so  far 
from  exonerating  the  defendant,  tend  to  prove  its  negligence, 
but  as  there  was  some  conflicting  testimony,  as  well  ae  other 
material  facts,  the  matter  was  properly  submitted  to  the  jury, 
who  in  all  cases  have  the  constitutional  right  to  pass  upon  the 
weight  and  credibility  of  the  testimony.  What  is  due  dili- 
gence or  reasonable  care,  the  phrases  in  this  case  being  prac- 
tically synonymous,  are  nearly  always,  if  not  always,  mixed 
questions  of  law  and  fact.  Difficult  of  accurate  definition 
»nd  still  more  so  of  determination,  they  depend  upon  the  rela- 
tive facts  of  each   case  and  come  peculiarly   within  the  *^ 
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province  of  the  jvLvy.  Frequently,  the  question  of  negligence 
depends  not  so  much  on  any  one  fact  as  on  a  combination  of 
facts,  and  therefore  the  singling  out  of  any  one  fact  which 
directly  or  inferentially  is  made  the  turning  point  in  the  case 
might  of  itself  be  error. 

There  does  not  appear  to  have  been  made  any  effort  to  de- 
liver the  second  telegram.  As  we  see  no  error  in  the  trial  of 
the  case  the  judgment  below  is  affirmed. 


TELEGRAPH  COMPANIES.— PROMPT  DELIVERY  of  a  tele- 
gram is  of  the  essence  of  the  contract:  Western  Union  Tel.  Co.  r. 
Adatais,  75  Tex.  531,  16  Am.  St.  Rep.  920.  On  the  duty  and  liability 
of  telegraph  companies  respecting  the  delivery  of  messages,  see  the 
monographic  notes  to  Western  Union  Tel.  Ck).  v.  Houghton,  27  Am. 
St.  Rep.  923-925;  Western  Union  TeL  Co.  ▼.  Cooper,  10  Am.  St  Rep. 
779-790. 

TELEGRAPH  COMPANIES— NOTICE  OP  RULES.— The  sender 
of  a  telegraphic  messnge  is  not  bound  by  the  rules  and  regulations 
of  the  company  of  which  he  has  no  notice:  Garland  v.  Western 
Union  Tel.  Co.,  118  Mich.  369,  74  Am.  St.  Rep.  394. 

TELEGRAPH  COMPANIES.— DILIGENCE  OF,  In  the  delivery 
of  a  message,  whether  a  question  of  law  or  fact,  is  discussed  in  the 
note  to  Western  Union  Tel.  Co.  v.  Houghton,  27  Am.  St.  Rep.  925. 

TET^EGRAM,  NONDEI.IVERY  OF— NOTICE  TO  SENDER.— It 
is  the  duty  of  a  telegraph  company.  In  all  cases  when  it  is  prac- 
ticable to  do  so,  promptly  to  Inform  the  sender  of  a  message  that  it 
cannot  be  delivered.  A  failure  to  do  so  is  evidence  of  negligence, 
though  it  may  not  be  negligence  per  se:  Laudie  v.  Western  Union 
Tel.  Co.,  126  N.  C.  431,  post.  p.  068. 

TELE  r;  RAM— FAILURE  TO  DELIVER— A  PRIMA  FACIB 
case  is  made  out  against  a  telegraph  company  when  it  is  shown  that 
a  message  which  it  undeitooli  to  send  was  not  delivered,  and  that 
damage  has  resulted:  Fowler  v.  Western  Union  Tel.  Co.,  80  Me. 
381,  6  Am.  St.  Rep.  211.  Compare  Undted  States  Tel.  Co.  v.  Gilder- 
sieve,  29  Md.  232,  96  Am.  Dec.  519. 


WINKLEE  V.  CAROLINA  AND  NORTH  WESTEflN  RAIL- 
WAY COMPANY. 
[126  North  Carolina,  370.] 

BARBED-WIRE  FENC&-NEGLIGENTLY  MAINTAINED 
— NUISANCE.- A  railroad  company,  which  maintains  a  barbed-wire 
fence  along  its  right  of  way  in  such  a  negligent  condition  that  it  is 
dangerous  to  stock,  is  liable  to  the  owner  of  stock  Injured  by  It, 
since  by  its  location  and  the  probability  of  causing  Injury  at  that 
place  in  Its  defective  state  the  fence  Is  a  nuisance. 

£.  B.  Cline  and  M.  H.  Yount,  for  the  appellant. 

J.  H.  Marion  and  T.  M.  Huffham,  for  the  appellee. 
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*''*  CLARK,  J.  The  defendant  erected  a  barbed-wire  fence 
along  its  right  of  way.  There  was  evidence  that  it  was  negli- 
gently erected  and  maintained.  "In  some  places  it  was  twelve 
inches  high  and  from  that  to  thirty  or  thirty-five  inches  from 
the  ground  to  the  top  wire.  Three  strands  of  wire  were  used, 
and  it  was  put  so  far  apart  that,  when  people  crossed  it,  it 
Bagged  down  about  twelve  inches  in  some  places.  The  posts 
were  old,  rotten  cross-ties,  forty  or  fifty  feet  apart."  The 
plaintiff's  horse,  running  in  his  pasture,  got  entangled  in  this 
^'^  wire  fence,  and  was  injured,  and  this  action  is  brought  for 
damages  sustained.  It  was  error  in  the  judge  to  nonsuit  the 
plaintiff. 

In  Sisk  V.  Crump,  112  Ind.  504,  2  Am.  St.  Eep.  213,  it 
is  said:  "The  act  of  a  land  owner  in  erecting  upon  his  prop- 
erty along  a  public  highway  a  barbed-wire  fence  does  not  in 
itself  render  him  liable  to  one  who  sustains  an  injury  there- 
from, but  if  he  negligently  constructs  and  maintains  it  in 
euch  a  manner  as  to  be  dangerous,  he  is  liable,  for  instance, 
for  injury  to  an  animal  which  is  attracted  by  other  animals, 
or  by  grass  growing  inside  the  fence,  and  in  endeavoring  to 
cross  such  defective  fence  becomes  entangled  therein."  The 
court  says  the  statute  of  that  state  expressly  authorizes  the 
erection  of  barbed-wire  fences,  and  the  liability  comes  only  from 
their  neglected  condition.  To  exactly  the  same  purport  is 
Loveland  v.  Gardner,  79  Cal.  317,  that  while  the  owner  of 
land  is  not  liable  from  the  mere  act  of  constructing  a  wire 
fence  thereon,  for  damages  sustained  by  the  animals  of  others, 
yet  he  is  bound  to  see  that  the  fence  is  not  so  negligently  main- 
tained as  to  become  a  trap  for  them  from  their  natural  propen- 
sities, of  which  he  must  take  notice.  The  liability  of  the  de- 
fendant in  this  case  is  that  which  would  attach  to  anyone  else 
putting  up  a  defective  fence  which  is  from  its  peculiar  nature 
thereby  made  dangerous. 

Chapter  65  of  the  Laws  of  1895  makes  it  unlawful  to  erect 
a  barbed-wire  fence  along  any  public  road  or  highway,  unless  a 
railing  is  placed  on  top  of  the  fence  not  less  than  three  inches 
high.  It  is,  perhaps,  to  be  regretted  that  this  act  is  restricted 
to  the  counties  therein  named.  But  though  Catawba  (whence 
this  appeal  comes)  is  one  of  such  counties,  we  think  the  act 
has  no  application  here,  for  the  railroad,  though  a  public  high- 
way in  some  senses,  is  not  such  within  ^"^^  the  purview  of  thifl 
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act,  which  was  evidently  intended  for  the  protection  of  live- 
stock passing  along  a  public  road. 

Nor  does  it  make  any  difference  that  Catawba  county  is 
within  the  limits  of  the  "no-fence  territory^'  in  which  stock 
are  prohibited  from  running  at  large.  Not  only  the  track 
of  the  defendant  passed  through  the  plaintiff's  pasture  where 
his  stock  had  a  right  to  run  unless  the  defendant  fenced  up 
its  right  of  way  (lialeigh  etc.  E.  E.  Co.  v.  Sturgeon,  120  N.  C. 
225),  but  even  if  it  were  otherwise,  and  the  plaintiff's  horse  was 
illegally  running  at  large,  it  was  not  contributory  negligence: 
Horner  v.  Williams,  100  N".  C.  230.  Nor  could  contributory 
negligence  be  considered  on  a  motion  to  nonsuit:  Cogdell  v. 
Wilmington  etc.  E.  E.  Co.,  124  N.  C.  302.  The  plaintiff  was 
liable  for  the  trespasses  if  the  animal  was  illegally  at  large,  and 
the  horse  could  be  impounded,  but  the  defendant  had  no  right 
to  catch  him  in  a  barbed-wire  trap,  and  wind  him  up  in  its 
meshes  as  merciless  as  the  coils  which  crushed  Laocoon  and 
his  sons.  The  defendant  was  not  compelled  to  put  up  a  fence 
at  all  (Jones  v.  Western  etc.  E.  E.  Co.,  95  N.  C.  328),  but  if 
it  did  so,  it  should  not  be  put  up  in  a  negligent  manner  calcu- 
lated to  injure  livestock.  Sic  utere  tuo,  ut  alienum  non  laedas. 
It  is  not  claimed  that  the  defendant  did  so  intentionally.  The 
ground  for  damages  is  the  defendant's  negligence  in  maintain- 
ing a  barbed-wire  fence  in  such  a  negligent  condition  that  the 
horse,  running  in  his  owner's  pasture,  was  caught  and  cut  by 
an  impediment  which,  in  view  of  the  nature  of  the  animal, 
enticed  him  to  try  to  cross  it,  instead  of  being  high  enough 
and  tight  enough  to  hold  him  back.  In  Jones  v.  Western  etc. 
E.  E.  Co.,  95  N.  C.  328,  in  which  the  defendant  company  was 
held  not  liable  for  the  plaintiff's  blind  horse  falling  into  the 
cut,  there  was  no  allegation  that  the  cut,  which  was  necessary, 
was  negligently  excavated,  and  that  thereby  the  injury  was 
caused.  ^'^*  Here,  the  negligent  method  of  keeping  up  the 
fence  is  alleged  as  the  direct  cause. 

This  case  differs  from  Morrison  v.  Cornelius,  63  N.  C.  346, 
where  the  owner  of  saltpeter  vats  covered  them  up,  and  in- 
closed them  by  a  sufficient  fence,  but  the  plaintiff's  cattle  got 
into  the  inclosure  in  some  unknown  way,  drank  of  the  liquid, 
and  died.  It  was  held  there  was  no  evidence  of  negligence. 
It  was  also  held  that  if  one  digs  a  well  or  a  trench  on  his  own 
land,  and  a  neighbor's  cattle  fall  therein,  the  land  owner  is  not 
liable.    So  situated,  they  are  not  nuisances  per  se,  or  likely  to 
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injure.  But  here  the  wire  fence  is  dangerous  by  the  manner 
in  which  it  is  put  up;  it  was  likely  to  injure,  for  it  was  on  the 
edge  of  a  neighbor's  pasture  where  his  livestock  would  be  likely 
to  come  and,  if  they  came,  would  almost  certainly  be  ensnared. 
By  its  location  and  the  probability  of  its  causing  injury  at  that 
place  in  its  defective  state,  it  was  a  nuisance:  Shearman  and 
Eedfield  on  Negligence,  5th  ed.,  sec.  702,  and  cases  cited; 
Eehler  v.  Western  etc.  R.  R.  Co.,  8  N.  Y.  Supp.  286;  65  Hun. 
604,  and  cases  cited. 
New  trial. 


DEFECmVB  FENCES.— A  RAILROAD  company  neglecting  to 
keep  a  barbed-wire  fence  in  repair,  as  required  by  statute,  is  liable 
to  tlie  owner  of  adjoining  lands  for  injury  caused  by  such  fence  to 
his  horses  which  he  has  turned  out  in  the  highway  to  graze:  Siglln 
y.  Coos  Bay  Co.,  35  Or.  79,  76  Am.  St  Rep.  463. 


SNIPES  ▼.  WINSTON. 

[126  North  OarolIna>,  374.] 

MUNICIPAL  C'ORPORATIONS— CONTRACTS  OP,  WITH 
THEIR  OWN  OFFICERS.— The  election  by  a  city  board  of  alder- 
men of  one  of  its  own  members  to  be  "street  boss."  at  a  stated 
compensation,  such  member  participating  in  the  meeting  at  which 
be  was  elected,  is  against  public  policy,  and  the  contract  for  ser- 
vices is  void  and  unenforceable. 

J.  S.  Grogan,  for  the  appellant. 

Glenn  &  Manly,  for  the  appellee. 

«"»  FAIRCLOTH,  C.  J.  The  board  of  aldermen  of  the  city 
of  Winston  on  March  1,  1898,  elected  the  plaintiff  a  "street 
boss,"  and  contracted  to  pay  him  fifty  dollars  per  month  for  six 
months.  His  duties  were  to  superintend,  construct,  and  repair 
the  streets,  and  to  keep  in  order  the  sewerage  system  of  the  city. 
At  the  time  of  said  election  and  contract,  the  plaintiff  was  a 
member  of  the  board  of  aldermen,  and  participated  in  the  meet- 
ing at  which  he  was  elected. 

A  new  board  was  elected  and  inducted  into  office  on  May 
1,  1898,  when  the  plaintiff  was  discharged  and  paid  for  the 
services  then  rendered.  He  now  sues  for  the  baJance  speci- 
fied in  the  contract  for  the  next  succeeding  four  months.    Hi» 
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honor  held,  upon  these  facts,  that  the  plaintiff  could  not  re- 
cover, and  rendered  judgment  for  the  defendant. 
*  The  board  of  aldermen,  of  which  the  plaintiff  was  a  mem- 
ber, was  the  agent  of  the  city,  and  its  duty  was  absolute  loyalty 
to  the  best  interests  of  its  principal.  The  plaintiff  was  in- 
terested in  obtaining  the  best  possible  contract  from  himself 
and  his  associates  on  the  board.  There  was  then  antagonism 
between  his  duty  to  the  city  and  his  personal  individual  interest 
in  making  said  contract. 

It  is  against  public  policy  to  permit  such  contracts  to  be 
^^  enforced.  It  would  be  unsafe  for  the  plaintiff,  acting  as 
employer,  to  become  himself  by  the  same  bargain,  an  employe. 
Smith  V.  Albany,  61  N.  Y.  444,  is  a  case  in  point.  The  plain- 
tiff, being  a  member  of  the  common  council,  contracted  with  the 
board  to  furnish  horses  and  carriages  for  the  procession  cele- 
brating July  4th,  which  the  council  had  in  charge.  It  was  held 
that  he  could  not  recover.  Story  on  Agency  well  states  the 
principle:  "It  may  be  correctly  said  with  reference  to  Christian 
morals  that  no  man  can  faithfully  serve  two  masters  whose  in- 
terests are  in  conflict.  If,  then,  the  seller  were  permitted  as 
the  agent  of  another  to  become  the  purchaser,  his  duty  to  his 
principal  and  his  own  interest  would  stand  in  direct  opposi- 
tion to  each  other;  and  thus  a  temptation,  perhaps  in  many 
cases  too  strong  for  resistance  by  men  of  feeble  morals  or  hack- 
neyed in  the  common  devices  of  worldly  business,  would  be  held 
out  which  would  betray  them  into  gross  misconduct,  and  even 
into  crime.  It  is  to  interpose  a  preventive  check  against  such 
temptations  and  seductions  that  a  positive  prohibition  has  been 
found  to  be  the  soundest  policy,  encouraged  by  the  purest  prin- 
ciples of  Christianity.  This  doctrine  is  well  settled  at  law. 
And  it  is  by  no  means  necessary  in  cases  of  this  sort  that  the 
agent  should  make  any  advantage  by  the  bargain.  Whether 
he  has  or  not,  the  bargain  is  without  any  obligation  to  bind  the 
principal." 

This  principle  cannot  be  questioned,  and  experience  has  shown 
its  wisdom.  Common  reasoning  declares  this  principle  to  be 
sound,  and  the  public  is  entitled  to  have  it  strictly  enforced 
against  every  public  official. 

In  obedience  to  this  reasoning  and  upon  these  authorities 
we  hold  that  the  contract  under  consideration  is  void  and  un- 
enforceable. It,  therefore,  becomes  unnecessary  to  consider 
any  other  question  presented  in  the  record. 

Affirmed. 
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OFFICERS  CANNOT  BE  INTERESTED  IN  CONTRACTS  per- 
taining to  their  office:  Land  etc.  Co.  v.  Mclntyre,  100  Wis.  245,  69 
Am.  St.  Rep.  915.  A  contract  to  build  a  schoolhouse,  let  to  tU^ 
director  of  the  district  bj'  a  board  of  which  he  is  a  member,  is  void 
as  against  public  policy:  Pickett  v.  School  Dist.,  25  Wis.  551,  3 
Am.  Hep.  105.  See,  further,  Goodyear  v.  Brown,  155  Pa.  St  514, 
36  Am.  St  Rep.  903;  Berka  v.  Woodward,  125  OaL  119,  73  Am.  St 
Bep.  31. 


LAUDIE  V.  WESTERN  UNION  TELEGRAPH  COMPANY. 

[126  North  Carolina,  431.] 

TBLEORAPH  COMPANIES— LIABILITY  FOR  FALSE  AS- 
SURANCE OF  DELIVERY  OF  MESSAGE.— Even  if  »  telegraph 
company  is  not  guilty  of  nesrligence  In  failing  to  deliver  a  telegram, 
this  does  not  relieve  it  from  liability  for  Its  negligent  assurance  that 
It  had  been  delivered. 

TRIAIi— PACTS     FOUND     BY     JURY— PRESUMPTION.— 

Where  Issues  of  fact  or  q^f'stions  of  mixed  law  and  fact  are  prop- 
erly submitted,  and  thpre  is  conflicting  evidence  sufficiont  to  go  to 
the  Jury,  the  court  will  assume  aa  proved  all  facts  found  by  their 
verdict  either  directly  or  by  necessary  Implication. 

TELEGRAPH  COMPANIES— FALSE  ASSURANCE  OP  DE- 
LIVERY OF  MESSAGE.— The  assurance  of  a  telegraph  company, 
false  in  fact,  though  not  in  Intention,  that  a  telegram  had  been 
delivered.  Is  actionable  negligence,  and  the  injured  party  can  re- 
cover such  damages  as  directly  result  therefrom. 

TELEGRAPH  COMPANIES— DUTY— DELIVERY  OF  MES- 
SAGE.- It  Is  the  duty  of  a  telegraph  company.  In  all  cases  when 
It  is  practicable  to  do  so,  to  promptly  Inform  the  sender  of  a  message 
that  it  cannot  be  delivered;  a  failure  to  do  so  Is  evidence  of  negli- 
gence, though  It  may  not  be  negligence  per  ae. 

Civil  action  for  damages  for  mental  anguish  occasioned  the 
feme  plaintiff  by  the  alleged  negligent  and  untrue  assurance 
that  a  telegram  had  been  delivered.  Plaintiffs  lost  by  death 
a  young  child,  whom  they  desired  to  bury  at  Chesterfield,  South 
Carolina.  They  sent  the  following  telegram  to  a  relative: 
"Frank  dead.  Meet  depot  at  Wadesboro,  8  A.  M.;  bury  him  in 
Chesterfield.  Grave  3  feet."  The  feme  plaintiff  left  for 
Wadesboro  with  the  body  and  three  children, 

Jones  &  Tillett,  for  the  appellant. 

Osbom,  lilaxwell  &  Keerans,  for  the  appellee. 

^^  DOUGLAS,  J.  This  case  was  here  before,  being  re- 
ported in  124  N.  C.  528,  being  erroneously  printed  "Landie." 
Nearly  all  the  material  facts  were  then  set  out  and  need  not  b« 
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fully  repeated.  In  the  case  as  now  before  us  it  appears  that 
the  telegraph  wires  did  not  go  beyond  Cheraw,  but  that  from 
Cheraw  to  Chesterfield  there  was  a  telephone  wire  which  waa 
■*^*  used  for  the  transmission  of  telegrams.  The  defendant 
included  in  its  charges,  which  were  prepaid  by  the  husband 
of  the  plaintiff,  the .  extra  amount  usually  charged  by  the 
telephone  company.  This  evidence  is  material  only  as  tend- 
ing to  show  that  the  defendant  undertook  to  transmit  the 
message  to  Chesterfield  by  telephone.  It  appears  that  at  that 
time  the  telephone  wire  was  down,  and  that  therefore  the  tele- 
gram could  not  be  forwarded.  It  is  conceded  that  the  defend- 
ant was  not  guilty  of  negligence  in  failing  to  deliver  the  tele- 
gram to  the  addressee,  but  that  does  not  relieve  it  from  lia- 
bility for  its  negligent  assurance  that  it  had  been  delivered. 
It  is  true  the  defendant  introduced  evidence  in  contradiction, 
but  where  there  is  conflicting  evidence  sufficient  to  go  to  the 
jury,  they  alone  can  pass  upon  its  credibility,  and  we  must 
assume  as  proved  all  facts  found  by  their  verdict  either  directly 
or  by  necessary  implication.  This  rule  applies  only  to  issues 
of  fact  properly  submitted,  or  to  questions  of  mixed  law  and 
fact  in  the  absence  of  legal  error  in  the  trial.  The  plaintiff  tes- 
tifies that  she  confidently  relied  upon  her  kinsman  Huntley 
meeting  her,  and  that  if  she  had  not  been  assured  that  the  tele- 
gram had  been  delivered,  she  would  have  taken  her  husband 
with  her;  and  that  she  suffered  great  mental  anguish  in  finding 
herself  at  Wadesboro  pra,ctically  alone  and  friendless  with  three 
helpless  children  and  the  dead  body  of  another.  She  says  the 
railroad  agent.  Biggs,  was  kind  to  her;  but  she  was  much  de- 
layed, and  suffered  greatly,  not  only  from  her  disappointment, 
but  also  from  being  compelled  to  travel  eighteen  miles  through 
the  country  with  no  one  but  the  driver.  This  testimony  was 
clearly  competent,  and  was  certainly  more  than  a  scintilla. 
What  she  suffered,  or  whether  she  suffered  at  all,  is  not  for  us 
to  say.  The  jury  who  heard  the  testimony  in  its  entirety  and 
had  every  opportunity  to  obs'erve  the  demeanor  of  the  witnesses, 
have  said  *^°  she  did.  To  them  alone  belongs  by  constitutional 
provision  the  determination  of  the  facts,  and  in  the  absence 
of  any  error  in  the  conduct  of  the  trial  we  cannot  disturb 
their  verdict.  His  honor  properly  confined  them  to  the  con- 
sideration of  such  damage  only  as  directly  resulted  from  the 
negligent  assurance  that  the  telegram  had  been  delivered.  He 
cautioned  them  with  clearness  and  precision  not  to  allow  any 
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damages  on  account  of  the  failure  to  deliyer  the  telegram, 
or  of  the  consequences  solely  resulting  therefrom;  and  to  dis- 
tinguish between  the  mental  anguish  caused  by  the  negli- 
gence of  the  defendant  from  the  sorrow  that  would  naturally 
be  felt  by  a  mother  for  the  death  of  her  child.  While  the 
circumstances  of  her  bereavement  must  be  taken  into  consid- 
eration in  determining  the  question  of  her  anguish,  her  dam- 
ages must  be  measured  only  by  the  additional  pain  caused  by 
the  negligence  of  the  defendant.  This  may  be  great  or  little 
under  different  circumstances.  A  degree  of  exposure  which 
would  merely  stimulate  the  blood  of  vigorous  manhood  might 
be  fatal  to  one  weakened  by  age  or  enfeebled  by  disease.  So, 
a  disappointment,  slight  and  transient  under  ordinary  circum- 
stances, might  sorely  wound  a  heart  whose  bleeding  strings  were 
yet  quivering  with  the  agony  of  bereavement. 

We  think  that  the  assurance  of  the  defendant,  false  in  fact,  if 
not  intention,  was  actionable  negligence,  and  that  the  plaintiff 
can  recover  such  damages  as  directly  resulted  therefrom.  While 
this  point  was  neither  argued  nor  directly  decided  when  this 
case  was  here  before,  it  was  inferentially  determined.  It  was 
embraced  in  the  first  cause  of  action,  and  on  page  532  we  say: 
"Even  if  the  male  plaintiff  had  not  notified  the  defendant  of 
the  urgency  of  the  message,  its  importance  clearly  appeared 
upon  its  face;  and  the  negligence  of  the  defendant  in  failing  to 
deliver  it  was  aggravated  by  its  negligent  assurance  that  it  had 
been  delivered."  On  that  "^^^  trial  the  defendant  relied  upon 
its  want  of  legal  liability,  and  introduced  no  evidence.  As  the 
failure  to  promptly  deliver  a  telegram  is  prima  facie  evidence 
of  negligence,  we  were  then  compelled  to  treat  the  case  in 
that  view — coming  before  us  as  it  did  upon  a  demurrer  to  the 
evidence.  The  main  questions  then  discussed  were  those  de- 
cided in  Cashion  v.  Western  Union  Tel.  Co.,  124  N.  C.  459. 

In  Hendricks  v.  Western  Union  Tel.  Co.,  126  N.  C.  304,  ante, 
p.  G58,  at  this  term,  we  say:  "We  think  that  it  is  the  duty  of 
the  company  in  all  cases,  when  it  is  practicable  to  do  so,  to 
promptly  inform  the  sender  of  a  message  that  it  cannot  be  de- 
livered. While  its  failure  to  do  so  may  not  be  negligence  per 
ee,  it  is  clearly  evidence  of  ne«7ligence.  In  many  instances  by 
such  a  course  the  damage  could  be  greatly  lessened,  if  not  en- 
tirely avoided.  A  better  address  might  be  given,  mutual 
friends  might  be  communicated  with,  or  even  a  letter  might 
reach  the  addressee.     In  any  event,  the  sender  might  be  re- 
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lieved  from  great  anxiety  and  would  know  what  to  expect. 
Moreover,  it  would  tend  to  show  diligence  on  the  part  of  the 
company." 

We  see  no  error  in  the  admission  or  exclusion  of  testimony, 
and  we  think  the  complaint  sufficiently  sets  out  the  cause  of 
action.  We  do  not  see  the  irreconcilable  contradictions  in  the 
charge  of  his  honor  so  strenuously  urged  by  the  counsel  for 
the  defendant.  We  understand  his  honor  to  charge  substantially 
that  while  the  plaintiff  cannot  recover  for  the  failure  of  Huntley 
or  anyone  else  to  meet  her  as  resulting  from  the  failure  to  de- 
liver the  telegram,  she  can  recover  for  such  mental  anguish  as 
directly  resulted  from  her  placing  herself  unwittingly  in  cir- 
cumstances of  peculiar  embarrassment  in  strict  reliance  upon 
the  false  assurance  of  the  defendant,  and  in  consequence  there- 
of.    The  judgment  is  affirmed. 


TELEGRAM.  NONDELIVERY  OF— NOTICE  TO  SENDER.— It 
Is  the  duty  of  a  telegraph  company,  in  all  cases  in  which  it  is  prac- 
ticable to  do  so,  promptly  to  inform  the  sender  of  a  message  that 
it  cannot  be  delivered.  A  failure  to  do  so  is  evidence  of  negligence, 
though  it  may  not  be  negligence  per  se:  Hendricks  v.  Western  Union 
Tel.  Co.,  126  N.  0.  304,  ante,  p.  65a 


FLEMING  V.  BAEDEN. 
[126  North  Carolina,  450.] 

CONTRACTS-USURY— EXTENSION  OF  TIME.-The  usuri- 
ous payment  of  interest  is  a  good  consideration  to  support  a  contract 
to  extend  the  time  of  payment  of  a  debt  secured  by  a  mortgage. 

MORTGAGES- DISCHARGE  BY  EXTENDING  TIME  OP 
PAYMENT  OF  DEBT.— Where  a  mortgage  is  executed  for  a  debt 
of  the  husband  by  the  husband  and  his  wife,  and  a  trustee  who 
holds  the  land  for  the  wife's  benefit,  an  agreement  between  the 
mortgagee  and  tbe  debtor  to  extend  the  time  of  paymf^nt  of  the 
debt  has  the  eliect  to  discharge  the  mortgage  by  operation  of  law, 
notwithstanding  the  fact  that  the  wife  was  dead  at  the  time  the 
agreement  was  made. 

TRUSTS -TRUSTEE  BARRED,  WHEN  BE3NEPICIARIES 
NOT.— The  doctrine  that  where  the  trustee  is  barred  the  beneficiary 
Is  also  barred  does  not  apply  where  the  trustee,  who  has  a  bare, 
legad  title,  conveys  such  title  to  another,  In  accordance  with  a  pro- 
vision of  the  trust,  and  at  his  death  there  was  nothing  to  descend 
to  his  heirs. 

MORTGAGES— DISCHARGE  OF  SECURITY— INVALID 
SALE  BY  MORTGAGEE.— Where  laud,  mortgaged  as  security  for 
a  debt,  is  discharged  from  the  payment  of  such  debt  by  reason  of 
the  extension  of  time  of  payment,  the  mortgagee  has  no  night  to 
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sell  under  the  mortgage,  and  a  purchaser  at  such  a  sale  acquires 
BO  greater  right  than  he  would  at  a  sale  by  a  mortgagee  after  the 
debt  was  paid;  and  this  right,  though  accompanied  by  possession, 
cannot  ripen  into  a  good  title  as  against  parties  who  are  under  the 
disability  of  infancy  and  coverture. 

Civil  action  for  the  possession  of  land.  The  facts  we  stated 
in  the  opinion,  except  that  after  the  death  of  the  trustee, 
Congleton,  K.  T.  Hodges  was  appointed  in  his  plac^  but  he 
had  no  knowledge  of  his  appointment. 

A.  0.  Gaylord,  for  the  appellant. 
W.  B.  Eodman,  for  the  appellee. 

*®  FURCHES,  J.  This  is  an  action  for  the  possession  of 
land,  in  which  the  defendant  denies  title  in  the  plaintiffs,  al- 
leges title  in  herself  by  mesne  conveyances  from  plaintiffs'  an- 
cestors, and  also  by  color  of  title  ripened  by  adverse  possession, 
and  the  statute  of  limitations.  The  facts  presented  are  as 
follows:  That  in  June,  1880,  John  L.  Brown  and  wife,  M.  L. 
Brown,  conveyed  the  land  in  controversy  to  Ashley  Congleton, 
'in  trust  for  M.  L.  Brown  for  life,  then  for  the  issue  of  John 
L.  and  M.  L.  Brown;  and  if  the  said  M.  L.  Brown  should  die 
without  leaving  issue,  then  for  the  said  John  L.  Brown.  But 
this  deed  expressly  provided  that  the  said  John  L.  Brown  and 
M.  L.  Brown  shall  have  full  power  and  authority,  by  and 
with  the  consent  of  each  other,  to  convey  the  same  at  any 
time,  "and  said  trustee  shall  join  in  the  said  conveyance, 
whether  the  same  be  in  fee  simple  or  otherwise";  that  on  the 
ninth  day  of  February,  1881,  the  said  John  L.  borrowed  five 
hundred  dollars  from  J.  B.  Stickney,  giving  his  bond  due  three 
years  after  date  at  eight  per  cent,  payable  annually,  and  se- 
cured the  same  by  a  mortgage  on  this  land,  executed  by  John 
L.  and  M.  L.  Brown  and  the  trustee,  Congleton.  This  mortgage 
was  in  the  usual  form,  conveying  the  fee  simple,  with  the  condi- 
tion '*^^  that  it  should  become  void  upon  the  payment  of  said 
bond.  On  the  3d  of  March,  1882,  the  trustee,  Congleton,  died, 
leaving  three  minor  children,  two  of  whom  were  minors  at  the 
commencement  of  this  action;  the  other  had  been  of  age  for 
three  years  and  five  months  when  the  action  was  commenced. 
In  August,  1884,  the  said  M.  L.  Brown  died,  leaving  surviv- 
ing her  her  husband,  John  L.,  and  the  plaintiffs  Mollie  L.  Flem- 
ing, Dora  L.,  John  L.,  and  Lena  M.  BroMm- — the  last  three 
named  being  minors  under  twenty-one  years  of  age,  except  Mr*. 


May,  1900.]  Fleming  v.  Bardbn,  67$ 

Fleming,  who  was  under  coverture  when  this  action  was  com-^ 
nienced,  and  is  still. 

The  plaintiffs  allege  that  this  was  their  mother's  land;  that 
the  debt  was  that  of  their  father,  and  that  the  mortgage  was. 
only  a  security  'for  the  debt.  And  they  further  allege  that 
the  security,  the  mortgage  lien  on  the  land,  was  discharged 
by  a  contract  made  and  entered  into  by  Stickney,  the  mort- 
gagee, and  John  L.  Brown,  the  principal  debtor,  for  an  exten- 
sion of  time  on  the  debt  so  secured  by  the  mortgage;  that  this- 
agreemeat  was  in  the  fall  of  1884  to  extend  for  one  year  for 
fifty  doUais;  that  in  January,  1888,  Stickney  sold  under  the 
mortgage  when  Arthur  Barden  bought  and  took  deed  to  W. 
C.  Ayers,  who  on  March  3,  1888,  conveyed  the  same  to  the 
defendant  Maggie  Barren,  and  that  she  had  been  in  possession 
of  the  same  ever  since  the  date  of  her  deed  in  March,  1888. 

Upon  the  admitted  facts  and  the  evidence  in  the  case,  the 
court  submitted  the  following  issues: 

"1.  Did  Stickney  agree  with  John  L.  Brown  to  extend  time 
of  payment  of  the  mortgage  debt  from  February  9,  1885,  to 
February  9,  1886,  in  consideration  of  the  payment  by  Brown, 
of  ten  per  cent  interest  on  the  debt  for  the  year  ending  Feb- 
ruary 9,  1885,  to  wit,  fifty  dollars?    Answer.    Yes. 

"2.  Was  said  consideration  paid  by  Brown,  and  if  so,  when? 
Answer.     Yes,  April,  1885. 

"^^  "3.  Did  R.  T.  Hodges  have  knowledge  of  his  alleged 
appointment  as  trustee  in  the  proceeding  entitled  John  L.. 
Brown  and  others  ex  parte?     Answer.     No. 

"4.  Are  the  plaintiffs  the  owners  of  and  entitled  to  recover- 
possession  of  the  land  described  in  the  complaint?  Answer^ 
Yes. 

"5.  What  is  the  rental  value  of  the  land  for  the  period  be- 
ginning July  4, 1894,  up  to  the  present  time?  Answer.  Three 
hundred  dollars.** 

Thereupon  the  court  rendered  judgment  that  the  plaintiffs 
are  the  owners  of  and  entitled  to  the  possession  of  the  land> 
etc. 

Upon  the  close  of  the  evidence,  the  defendant  moved  to 
nonsuit  the  plaintiffs  for  the  reason  that  the  evidence,  all 
taken  to  be  true,  did  not  make  out  a  case  for  the  plaintiffs. 
This  was  refused,  and  we  see  no  error  in  its  refusal.  It  seems 
to  us  that  it  could  hardly  be  disputed  but  what  there  was 
evidence  tending  to  prove  all  the  facts  alleged  by  the  plain- 
Am.  St  R«p..  Vol.  LXXVIII— o 
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tilTs,  and  sufficient  to  authorize  the  jury  to  find  the  issuets  sub- 
mitted to  them  as  they  did. 

But  taking  the  issues  as  found  and  the  facts  as  admitted, 
the  case  presents  some  very  interesting  questions  of  law,  upon 
the  solution  of  which  the  rights  of  the  parties  depend. 

The  evidence,  with  regard  to  the  contract  and  consideration 
for  the  extension  of  time,  was  that  the  mortgagee,  Stickney, 
proposed  to  Brown,  the  principal  debtor,  that  if  Brown  would 
pay  him  fifty  dollars  interest  instead  of  forty  dollars,  he  would 
extend  the  time  twelve  months.  This  offer  was  accepted  by 
Brown,  and  the  money  paid  to  Stickney's  attorney  or  agent. 
The  defendant  asked  the  court  to  charge  the  jury  that  this  did 
mot  constitute  a  contract  to  extend  the  time  of  payment,  first, 
lor  the  reason  that  the  plaintiffs  did  qot  receive  the  money. 
But  the  court  held  that  if  the  agent  received  it  under  the  con- 
tract '**'*  and  agreement  of  Stickney  with  Brown,  this  was  the 
same  as  if  Stickney  had  received  it  himself.  And  we  think  this 
must  be  so. 

The  defendant  further  contended  that  if  he  did  receive  it, 
that  it  was  usurious  interest;  that  a  contract  to  extend  time 
must  be  upon  a  good  consideration;  that  the  usurious  pay- 
ment of  interest  was  not  a  good  consideration,  and  did  not 
support  the  contract,  and  cited  Bank  v.  Lineberger,  83  N.  C. 
454,  35  Am.  Eep.  582,  as  authority  for  this  contention;  and  it 
is  so  held  in  that  case.  But  in  Carter  v.  Duncan,  84  N.  C.  676 
(the  next  term  after  the  case  of  Bank  v.  Lineberger,  83  N.  C. 
454,  35  Am.  Rep.  588,  had  been  decided),  the  case  of  Bank  v. 
Lineberger,  83  N.  C.  454,  35  Am.  Rep.  683,  was  overruled;  and 
Carter  v.  Duncan,  84  N.  C.  676,  has  been  held  to  be  the  law  ever 
since,  and  has  been  cited  with  approval  in  several  cases,  among 
them  Forbis  v.  Shepard,  98  N.  C.  Ill;  Hollingsworth  v.  Tom- 
linson,  108  N,  C.  245.  And  as  was  said  in  Bank  v.  Sumner,  119 
N.  C.  591,  we  think  this  doctrine  has  been  carried  far  enough. 
But  it  seems  to  us  that  these  cases  ought  to  be  considered  as 
-settling  the  doctrine  in  this  state,  and  the  court  below  properly 
refused  to  give  this  instruction.  This  covers  the  defendant's 
prayers  down  to  the  fifth. 

The  fifth  prayer  asks  the  court  to  instruct  the  jury  that, 
as  Mrs.  Brown  was  dead  when  this  agreement  for  extension 
of  time  was  made,  it  did  not  have  the  effect  to  discharge  the 
mortgage,  as  it  was  not  shown  that  she  had  an  adminisirator, 
or  that  her  children  had  a  guardian,  and  there  waa  no  one  to 
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pay  the  debt.  The  court  refused  this  prayer  and  the  defend- 
ant excepted.  We  cannot  sustain  the  exception.  The  dis- 
charge is  by  operation  of  law,  and  we  cannot  say  that  it  shall 
apply  in  some  cases  and  not  in  others.  We  have  not  been 
furnished  with  any  authority  for  making  such  exception. 

The  sixth  prayer  is  that  the  original  trustee,  Congleton, 
waa  dead,  and  that  his  interest  descended  to  his  heirs  at  law; 
'**®  that  one  of  them  had  been  above  the  age  of  twenty-one  for 
more  than  three  years  when  this  action  was  commenced;  that 
where  the  trustee  is  barred,  the  cestui  que  trust  is  also  barred; 
and  that,  as  one  of  the  trustees  was  barred,  they  were  all 
barred,  and  the  plaintiffs,  though  infants  and  femes  covert, 
were  also  barred.  This  is  a  correct  proposition  of  law,  as  ap- 
plied to  some  trusts.  But  taking  the  view  of  the  case  we  do, 
it  is  not  necessary  for  us  to  decide  this  question. 

The  deed  of  trust  to  Congleton  expressly  authorizes  John 
L.  and  M.  L.  Brown  to  convey  in  fee  simple,  or  any  less  estate, 
and  that  it  shall  be  the  duty  of  the  trustee,  Congleton,  to  join 
them  in  making  such  deed.  They  exercised  this  power  in 
making  this  mortgage  to  Stickney,  and  the  trustee,  Congleton, 
joined  them  in  making  it.  Congleton  never  had  anything 
but  the  bai'e  legal  title  to  the  land,  and  when  this  mortgage 
was  made,  which  is  a  deed  in  fee  simple  with  other  trusts 
attached,  all  the  estate  he  ever  had  in  the  land  passed  out  of 
him  into  Stickney. 

Congleton  died  before  it  is  alleged  that  there  was  any  dis- 
charge of  the  land  from  this  debt  on  account  of  extension  of 
time.  And  when  he  died,  he  had  no  estate  to  descend  to  his 
heirs.  It  is  true  that  if  Congleton  had  been  the  equitable 
owner  as  well  as  the  legal  owner,  the  equitable  right  of  re- 
demption would  have  descended  to  his  heirs.  But  the  only 
thing  their  father  ever  had  was  the  naked  legal  title,  and  this 
was  gone.  He  had  nothing  to  descend  to  his  heirs,  and  they 
had  no  interest  to  redeem.  And,  indeed,  it  does  not  seem  to 
be  claimed  that  they  should  have  done  so.  But  the  defend- 
ants claim  that  the  naked  legal  title  was  in  them,  and,  as 
they  did  not  bring  suit  for  the  possession  of  the  land,  the 
statute  is  a  bar  to  plaintiff's  right  to  recover.  But  as  it  is 
seen  that  they  had  no  legal  title  to  the  land,  and  we  think  no 
^"^  equitable  estate,  the  doctrine  contended  for  by  defendants 
does  not  apply. 
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For  the  purposes  of  this  case,  it  is  not  necessary  for  ns  to 
decide  where  the  legal  title  was,  after  the  discharge  of  the 
land  from  the  debt,  so  that  it  was  not  in  the  heirs  of  Congle- 
ton.  It  may  be  that  when  the  mortgage  deed  was  made  to 
Stickney  the  trust  was  thereby  terminated,  and  that  Mrs. 
Brown  became  the  absolute  owner  subject  to  the  mortgage 
encumbrance.  And  if  this  was  not  so,  it  would  seem  that  the 
legal  estate  was  in  the  defendant;  and,  if  so,  she  held  the 
naked  legal  title  in  trust  for  the  plaintiffs,  and  the  statute 
could  not  run  in  her  favor;  and  if  both  the  legal  and  equitable 
estate  was  in  the  plaintiffs,  the  statute,  or  presumption,  on 
account  of  possession,  did  not  run  against  them  on  account 
of  tlieir  infancy  and  coverture. 

The  land  being  discharged  from  the  payment  of  the  debt 
by  reason  of  the  extension  of  time,  the  mortgagee  had  no  right 
to  sell  under  the  mortgage,  unless  it  was  the  naked  legal  title, 
and  the  purchaser  at  the  sale  got  nothing  more.  It  in  like 
selling  after  the  debt  had  been  paid:  Jenkins  v.  Daniel,  125  N. 
C.  161,  74  Am.  St.  Eep.  632.  It  is  true  that  John  L.  Brown 
seems  to  have  been  at  the  sale,  made  no  objection  to  it,  and  did 
not  then  let  it  be  known  that  he  had  obtained  an  extension  of 
time.  And  if  it  had  been  his  land,  it  would  seem  that  this 
would  be  an  estoppel  in  pais.  But  it  was  no  estoppel  as  against 
the  plaintiffs  who  are  infants  and  femes  covert.  It  may  be  a 
hardship  on  the  defendant,  if  she  was  an  innocent  purchaser 
without  notice  (which,  if  so,  is  not  presented  by  this  appeal), 
but  such  is  said  to  be  "the  quicksands  of  the  law."  The  judg- 
ment is  affirmed. 


MORTGAGE.— EXTENDING  THE  TIME  OP  PAYMENT  does 
not  destroy  the  Hen  of  a  mortgage:  Monographic  note  to  Dumell  v. 
Terstegge,  85  Am.  Dec.  469.  But  see  Nelson  v.  Brown,  140  Mo. 
B80,  G2  Am.  St.  Rep.  755;  extended  note  to  Klap worth  r.  Dressier, 
78  Am,  Dec  75. 

OX  USI^RY  AND  USURIOUS  CONTRACTS,  see  the  monographic 
note  to  Davis  v.  Garr,  55  Am.  Dec.  391-400.  Payment  of  a  usurious 
debt  by  a  sale  of  land  does  not  render  the  sale  void  for  usury:  See 
the  monographic  note  to  Sylvester  T.  Swan,  81  Am.  Dee.  737. 
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BE  OWN  V.  LOUISBURG. 
[126  North  Carolina,  701.] 

TO  MAKE  PERSONS  JOINT  TORT  FEASORS  they  must 
actively  participate  in  the  act  which  causes  the  injury. 

NEGLIGENCE— EXCAVATION  IN  SIDEWALK— LIABIL,- 
ITT  OF  TOWN  AND  PROPERTY  OWNER.— Where  a  property 
owner  makes  an  excavation  in  the  sidewalk,  which  was  known  to 
the  authorities  of  the  town,  and  the  excavation  is  negligently  left 
unguarded,  so  that  a  person,  without  fault  of  his  own,  falls  into  it 
and  is  badly  hurt,  such  person  may  sue  the  party  making  the  ex- 
cavation and  also  the  town  for  permitting  the  siidewaik  to  remain 
in  a  dangerous  condition. 

RELEASE— EIFPECT  OF,  ON  PARTY  SECONDARILY 
LIABI>E  FOR  TORT.— A  full  release  and  discharge,  for  a  valuable 
consideration,  of  a  party  primarily  liable  for  a  tort  injury  operates 
as  a  release  of  the  party  secondarily  liable,  especially  where  the 
latter  is  entitled  to  recover  from  the  former  whatever  damages  he 
might  be  compelled  to  pay  to  the  injured  party. 

C.  M.  Cooke  &  Son,  W.  H.  Yaxborough,  Jr.,  and  W.  M.  Per- 
son, for  the  appellant. 

F.  S.  Sprnill  and  W.  H.  Ruffin,  for  the  appellee. 

^<>*  MONTGOMERY,  J.  This  action  waa  brought  against 
the  defendants  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  on  account  of  the  alleged  negligence  of 
the  defendant.  The  defendant  Ponton,  in  building  a  store 
within  the  limits  of  the  town  of  Louisburg,  made  a  deep  excava- 
tion abutting  upon  the  sidewalk,  and  after  the  front  wall  of 
the  building  had  been  built  up  to  the  level  of  the  sidewalk 
there  was  «till  left  a  pajt  of  the  excavation  between  the  front 
wall  and  the  center  of  the  sidewalk,  extending  into  the  side- 
walk about  two  feet.  The  hole  was  about  two  feet  in  width  at 
the  top,  but  slanting  and  narrow  at  the  bottom.  The  town  au- 
thorities had  knowledge  of  the  excavation  in  the  sidewalk. 

On  a  dark  night  the  plaintiff,  without  fault  of  his  own,  fell 
into  this  excavation  and  was  badly  hurt.  The  hole  was  un- 
guarded by  rail  or  otherwise  and  no  danger  signal  was  dis- 
played. 

While  the  action  was  pending  the  plaintiff  agreed  in  writ- 
ing, through  his  attorneys,  for  the  consideration  of  seventy-five 
dollars,  "to  enter  a  nonsuit  ....  and  to  release  J.  W.  Ponton 
from  any  and  all  claims  of  the  plaintiff  against  J.  W.  Ponton, 
by  reason  of  the  facts  set  forth  in  the  complaint  filed  in  the 
above  cause,  and  from  any  and  all  claims  of  every  description 
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which  the  said  Shelly  Brown  may  have  against  the  said  J.  W. 
Ponton."  It  was  verbally  agreed  at  the  time  of  the  execu- 
tion of  the  agreement  that  the  pajTnent  of  the  seventy-five  dol- 
lars was  not  made  or  accepted  in  full  satisfaction  of  the  in- 
juries sustained,  but  simply  to  discharge  Ponton. 

The  contention  of  the  plaintiff's  counsel  is  that  the  defend- 
anta  are  not  joint  tort  feasors,  but  that  they  were  "cotres- 
pas?er8,  codelinquents,  cowrongdoers,"  and  that  their  liability 
to  the  plaintiff  is  not  only  joint,  but  several;  and  that  there- 
fore the  effect  of  the  contract  between  the  plaintiff  and  Ponton 
and  the  payment  of  the  seventy-five  dollars  was  only  a  payment 
7oa  pj.Q  tanto  which  inures  to  the  benefit  of  the  other  defendant, 
the  town  of  Louisburg.  It  seems  to  us  immaterial,  in  oon- 
sidering  the  effect  of  the  contract  between  the  plaintiff  and 
Ponton,  whether  the  defendants  were  joint  tort  feasors  or  co- 
delinquents  in  the  sense  in  which  that  word  is  used  by  the 
plaintiff's  counsel. 

The  defendants  were  not,  however,  joint  tort  feasors.  To 
make  persons  joint  tort  feasors  they  must  actively  participate 
in  the  act  which  causes  the  injury.  The  town  of  Louisburg 
had  no  active  part  in  the  matter  of  building  the  house  or  in 
creating  the  nuisance.  The  authorities  of  the  town  knew,  or 
ought  to  have  known,  of  the  excavation  in  the  street;  but  Pon- 
ton did  not  act  under  the  directions  of  the  corporation,  nor 
were  his  acts  in  any  way  for  its  benefit.  The  absence  of  ob- 
jection on  the  part  of  the  town  authorities  to  the  defendant 
Ponton's  digging  the  excavation  cannot  be  considered  a  pre- 
sumption that  the  town  intended  to  authorize  Ponton  to  leave 
the  excavation  unguarded.  Ponton,  therefore,  was  the  active 
wrongdoer  in  digging  a  pit  on  the  public  street  and  leaving  it 
unguarded.  The  town's  liability  arose  out  of  its  negligently 
permitting  its  sidewalk  at  that  dangerous  place  to  remain  un- 
guarded. 

The  real  question  in  the  case  is  this:  Upon  which  of  the 
defendants  is  the  ultimate  liability  resting  as  between  them- 
selves? The  plaintiff  can,  of  course,  sue  either  one,  but  which 
one  of  the  defendants  is  liable  to  the  other  for  the  damages 
which  the  plaintiff  would  be  entitled  to  recover  for  the  in- 
jury which  he  has  sustained  on  account  of  their  negligence? 
We  think  that  Ponton  would  be  liable  to  the  town,  and  that 
any  lecoveiy  which  might  be  made  against  the  town  could  be 
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ultimately  recovered  back  from  Ponton:  Bobbins  t.  Cbicago^ 
4  Wall.  657. 

And  again,  the  plaintiff  and  the  defendant  had  a  legal  ''** 
right  to  make  the  contract  which  they  entered  into,  and  the 
consideration  having  been  paid  by  Ponton,  he  must  be  pro- 
tected in  his  right  under  that  contract.  He  cannot  be  pro- 
tected in  those  rights  if  the  town  is,  by  law,  permitted  to 
recover  out  of  him  whatever  damages  the  town  might  be  com* 
pelled  to  pay  the  plaintiff.  And  the  town,  as  we  have  seen, 
can  bring  such  an  action  against  Ponton  and  recover  from  hint 
the  amount  which  it,  by  process  of  law,  had  been  made  to  pay 
on  account  of  his  negligence. 

Such  a  result  would  be  the  complete  destruction  of  Pon- 
ton's rights  under  his  contract  with  the  plaintiff.  His  honor 
should  have  instructed  the  jury  that  upon  the  evidence  the 
plaintiff  could  not  recover. 

New  trial. 


TO  MAKE  PERSONS  JOINT  TORT  FEASORS,  concert  of  action 
and  common  intent  and  purpose  are  generally  necessary:  Valparaiso 
v.  Moffitt,  12  Ind.  A  pp.  250,  54  Am.  St.  Rep.  522;  though  all  who 
aid,  command,  advise,  or  countenance  the  commission  of  a  tort  by 
another  are  liable  in  the  same  manner  as  when  they  do  It  with  their 
own  hands:  Moir  v.  Hopkins,  16  111.  313,  63  Am.  Dec.  312. 

THE  RELEASE  OP  ONE  JOINT  TORT  FEASOR  is  the  release 
of  the  others:  See  the  monographic  note  to  Seither  v.  Philadelphia 
Tl-action  Co.,  11  Am.  St.  Rep.  906-909. 

A  CITY  AND  THE  OWTS^ER  OF  A  BUILDING  ARE  ROTH  LIA- 
BLE to  one  who  falls  Into  an  excavation  extending  onto  the  side- 
walk, with  descending  steps  to  a  cellarway  in  the  front  of  the  build- 
ing: See  the  monographic  note  to  Phillips  v.  Coffee,  63  Am.  Dec 
857. 
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COUNTIES— DEALING  WITH  SMALLPOX  —  BURNING 
HOUSE.— Under  statutes  conferring  power  to  make  regulations  to 
prevent  the  spread  of  contagious  and  infectious  diseases,  and  to 
destroy  such  furniture  or  other  articles  which  shall  be  believed  to 
be  tainted  or  Infected  with  such  diseases,  neither  a  town  nor  county 
has  authority  to  bum  a  residence  house  to  prevent  the  spread  of 
such  diseases.  A  proper  disinfection  would  be  the  extent  of  their 
powers  in  respect  to  property  thus  tainted  or  infected. 
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COUNTIES  AS  MUNICIPAL  CORPORATIONS— LIABIL- 
ITY.—Counties  are  not.  In  a  strict  legal  sense,  municipal  corpora- 
tions, l)Ut  are  rather  instrumentalities  of  governmeat,  with  cor- 
:porate  powers  to  execute  their  purposes,  aind  they  are  not  liable  In 
damages,  in  the  absence  of  statutory  prorlBlons  giving  a  right  of 
■action  against  them. 

MUNICIPAL  CORPORATIONS  —  WHEN  LIABLE  FOR 
AGENT'S  ACTS.— Towns  and  cities  are,  as  a  general  rule,  liable 
for  the  negligent  discharge,  by  their  officers  and  agents,  of  specific 
duties  imposed  by  law,  or  when  such  authorities  are  acting  within 
the  scope  of  their  authority  in  the  management  of  their  pi"operty 
for  their  own  interest,  or  in  the  exercise  of  powers  voluntarily  as- 
sumed for  their  own  advantage,  even  though  such  work  Inures  to 
-the  benefit  of  the  municipality. 

MUNICIPAL  CORPORATIONS— WHEN  NOT  LIABLE.— In 
the  ab.sence  of  statute,  a  city  or  town  incurs  no  liability  for  the 
negligence  of  its  officers,  where  they  are  exercising  the  judicial,  dis- 
cretionary, or  legislative  authority  conferred  by  Its  charter. 

COUNTIES  — LIABILITY  FOR  BURNING  HOUSE.— A 
■county  Is  not  liable  to  a  plaintiff  in  tort  for  the  burning  of  his 
house.  In  the  absence  of  statute  imposing  such  liability,  either  ex- 
jpressly  or  by  necessary  implication. 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  BURN- 
ING HOUSE.— A  city  or  town  is  not  liable  to  a  plaintiff  In  tort 
for  the  burning  of  his  house,  where  its  officers  were  acting  for  the 
benefit  of  the  state  at  large,  and  they  unreasonably  exceeded  the 
X>owers  conferred  on  them  by  law. 

PLEADING— DEMURRER— MISJOINDER  OP  CAUSES  OF 
ACTION.- A  comi)laint  is  not  demurrable  on  the  ground  of  mis- 
Joinder  of  causes  of  action  where  they  all  grow  out  of  the  same 
transaction. 

S.  J.  Ervin  and  Avery  &  Ervin,  for  the  appellants. 

J.  T.  Perkins,  for  the  appellee. 

»«»  MONTGOMERY,  J.  The  plaintiff,  Nancy  Prichard,  a 
tenant  in  dower,  brought  this  action  against  the  commissioners 
of  the  town  of  ^lorganton,  the  board  of  oommissioners  of 
Burke  county,  and  R.  T.  Claywell  and  Robert  Rosa  as  their 
agenU  and  servants,  to  recover  of  them  damages  for  burning 
■the  house  in  which  she  lived,  and  certain  personal  property 
therein,  aa  a  nuisance,  because  of  alleged  smallpox  taint  and 
infection;  for  injury  and  damage  to  growing  crops  on  the  same, 
-and  for  unlawfully  and  wrongfully  depriving  her  of  her  liberty 
by  seizing  and  carrying  her  to  a  pesthouse  for  smallpox  patients, 
and  keeping  her  there  for  weeks  in  restraint  of  hear  freedom, 
and  contrary  to  her  will.  The  persons  entitled  to  the  remainder 
interest  in  the  real  estate  are  the  other  plaintiffs  in  this  ac- 
tion. 

The  commissioners  of  Morganton,  for  one  cause  of  demur- 
rer to  the  complaint,  say  that  the  complaint  fails  to  allege 
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that  the  tortious  acts  complained  of  were  within  the  scope 
of  the  powers  conferred  on  said  corporation  by  its  charter,  and 
that  it  appears  on  the  face  of  the  complaint  that  the  acts  com- 
plained of  are  not  within  the  scope  of  the  powers  of  the  ®^® 
corporation,  and,  for  another  ground  of  demurrer,  say  that 
if  the  acts  complained  of  had  been  done  under  the  express 
direction  of  the  town  commissioners  the  conduct  of  the  com- 
missioners would  have  been  ultra  vires. 

The  board  of  commissioners  of  the  county  demurred  tx)  the 
complaint,  and  amongst  the  grounds  assigned  these  two  seem 
to  be  the  chief:  "1.  That  the  acts  alleged  to  have  been  done 
by  these  defendants  and  constituting  the  plaintiff's  cause  of 
action  against  these  defendants  are  not  within  the  scope  of 
the  corporate  powers  and  duties  conferred  upon  or  delegated 
to  these  defendants  by  law;  2.  That  said  acts  are  not  alleged 
to  have  been  done  or  performed  under  or  in  pursuance  of  any 
order,  resolution,  or  direction  of  these  defendants,  and  these 
defendants  are  in  no  way  liable." 

The  defendant  Claywell  demurred,  because  the  complaint 
alleged  that  he  was  merely  acting  as  the  agent  of  the  other  de- 
fendants, and  that  there  was  imputed  to  him  as  an  individual 
no  unlaAvf ul  or  wrongful  act. 

We  have  examined  the  charter  of  the  town  of  Morganton 
(Private  Laws  1885,  c.  120),  and  find  no  authority  given  to 
the  town  commissioners  to  bum  or  destroy  any  house  or  resi- 
dence. In  section  37  the  town  commissioners  are  authorized 
to  take  such  measures  as  they  may  deem  effectual  to  prevent 
the  entrance  into  the  town  or  the  spread  therein  of  any  con- 
tagious or  infectious  diseases;  and  under  those  powers  they 
are  permitted  to  cause  to  be  destroyed  or  disinfected  such 
furniture  or  other  articles  which  shall  be  believed  to  be  tainted 
or  infected  with  any  contagious  or  infectious  diseases,  or  of 
which  there  shall  be  reasonable  cause  to  apprehend  will  generate 
or  propagate  diseases,  and  may  take  all  other  reasonable  steps 
to  preserve  the  public  health,  and  for  this  purpose  may  use  any 
money  in  the  treasury. 

That  statute  certainly  does  not  even  purport  to  give  to  the 
•■••^  town  commissioners  the  right  to  bum  a  house  in  which  a 
family,  infected  or  thought  to  be  infected  with  a  contagious 
disease,  reside.  The  right  of  the  commissioners  to  destroy  the 
property,  indeed,  is  not  admitted  by  the  plaintiffs,  but  it  is  inti- 
mated that  they  acted  under  the  authority  of  the  act  of  1893, 
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chapter  21  i,  section  22;  but  upon  examination  of  that  section 
it  appears  that  reference  is  there  made  to  the  powers  and  duties 
of  the  superintendents  of  health  of  the  several  counties.  No 
powers  or  rights  are  there  given  to  the  town  commissioners  or 
to  the  board  of  commissioners  of  the  county.  It  is  there  pro- 
vided that,  in  cases  where  the  county  superintendent  of  health 
declares  that  a  nuisance  exists  on  premises,  it  shall  be  removed 
or  abated  at  the  expense  of  the  town,  city,  or  county  in  which 
the  offender  lives,  in  case  of  his  inability  to  remove  it,  with  the 
proviso  that  the  expense  chargeable  to  the  town,  city,  or  county 
shall  not  exceed  one  hundred  dollars. 

In  reference  to  the  powers  conferred  by  law  upon  boards 
of  county  commissioners,  we  find  that  by  subsection  22  of  sec- 
tion 707  of  the  code,  they  can  establish  public  hospitals  for  their 
several  counties  in  cases  of  necessity,  and  make  rules,  regula- 
tions, and  by-laws  for  preventing  the  spread  of  contagious  and 
infectious  diseases  and  for  taking  care  of  those  afflicted  there- 
by, the  same  not  being  inconsistent  with  the  laws  of  the  state. 
By  no  reasonable  construction  of  that  subsection  of  the  code 
can  it  be  held  that  the  boards  of  county  commissioners  can 
bum  a  residence  house  to  prevent  the  spread  of  contagious 
and  infectious  diseases.  A  proper  disinfection  would  be  the 
extent  of  their  powers  in  respect  to  property  thus  tainted  or 
infected. 

It  is  not  alleged  in  the  complaint  that  the  acts  complained 
of  were  ordered  by  the  county  superintendent  of  health;  nor 
does  the  cause  of  action  as  stated  in  the  complaint  proceed 
upon  the  idea  that  property  was  destroyed  by  the  de^fendants 
®^  under  a  method  allowed  by  law,  and  that  the  plaint  ifiE  is 
entitled  to  compensation  for  its  loss.  The  action  is  one  purely 
in  tort. 

It  is  well  settled  in  this  state  that  counties,  that  is,  the 
boards  of  county  commissioners  in  their  corporate  capacity, 
are  not  ordinarily  liable  to  actions  of  a  civil  nature  for  the 
manner  in  which  they  exercise  or  fail  to  exercise  their  cor- 
porate powers.  They  may  be  sued  only  in  such  cases  and  for 
such  causes  as  may  be  provided  for  and  allowed  by  the  statute. 
Counties  are  not,  in  a  strictly  legal  sense,  municipal  corpora- 
tions like  cities  and  towns;  they  are  rather  instrumentalities 
of  government,  and  are  given  corporate  powers  to  execute  their 
purposes,  and  they  are  not  liable  for  damages  in  the  absence 
of  statutory  provisions  giving  a  right  of  action  against  them: 


June,  1900.]     Pbichard  v.  Board  of  Commissioners.  688 

Wliite  V.  Commissioners,  90  N.  C.  439,  47  Am.  Bep.  634; 
Manuel  v.  Commissioners,  98  N.  C.  9. 

There  is,  however,  a  distinction  between  the  liability  of  a 
county  for  failure  to  discharge  corporate  duties  and  that  of  a 
town  or  city  for  such  a  failure.  Towns  and  cities  axe,  as  a 
general  rule,  liable  in  damages  for  the  negligence  of  their 
officers  and  agents  when  specific  duties  are  imposed  by  their 
charters  and  special  statutes,  when  the  damages  are  caused 
by  their  failure  to  discharge  such  duties  and  to  eiercise  the 
powers  conferred  to  that  end,  or  when  the  town  authorities 
are  acting  within  the  scope  of  their  authority  in  the  manage- 
ment of  their  property  for  their  own  interest,  or  in  the  exer- 
cise of  powers  voluntarily  assumed  for  their  own  advantage, 
and  that,  notwithstanding  the  work  they  are  engaged  in  will 
inure  to  the  benefit  of  the  municipality.  But  it  is  said  in 
Moffitt  V.  Asheville,  103  N.  C.  237, 14  Am.  St.  Rep.  810:  "Where 
a  city  or  town  is  exercising  the  judicial,  discretionary,  or  legis- 
lative authority  conferred  by  its  charter,  or  is  discharging  a 
duty  imposed  solely  for  the  benefit  of  the  public,  it  incurs  no 
liability  ^^^  for  the  negligence  of  its  officers,  though  acting  un- 
der color  of  office,  unless  some  statute  expressly  or  by  necessary 
implication  subjects  the  corporation  to  pecuniary  responsibility 
for  such  negligence.'* 

But  the  plaintiff  does  not  complain  of  a  negligent  act  of 
either  of  the  defendants.  The  alleged  cause  of  action  is  a 
positive  act  in  tort — the  burning  of  a  residence  house  as  a  san- 
itary measure.  The  board  of  commissioners  of  the  county, 
as  representing  officially  the  county,  are  not  liable  to  the  de- 
mand of  the  plaintiff,  for  the  reason  that  there  is  no  statute 
in  existence  which  makes  them  so,  either  expressly  or  by  nec- 
essary implication.  The  town  commissioners,  as  representing 
the  town  community,  are  not  liable,  for  the  reason,  first,  that 
the  act  complained  of  was  for  the  interest  of  the  state  at  large, 
and  because  they  unreasonably  exceeded  the  powers  conferred 
on  them  by  the  charter  of  Morganton  or  by  any  special  statute 
in  aid  thereof. 

The  case  is  before  us  on  demurrer,  and  of  course  the  facta 
concerning  the  burning  are  to  be  taken  as  true  for  the  pur- 
poses of  the  demurrer.  If,  however,  it  be  a  fact  that  the 
house  in  which  the  plaintiff  lived  was  burned  as  alleged  in 
the  complaint,  it  was  a  most  high-handed  and  unreasonable 
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act  on  the  part  of  those  who  did  it,  and  was  done  without  the 
semblance  of  authority. 

But  she  is  not  without  redress.  Her  remedy  will  doubtless 
suggest  itself  to  her  counsel.  The  propositions  of  law  which 
we  have  laid  down  seem  to  be  admitted  in  the  plaintiff's  brief, 
and  a  recovery  is  sought  upon  the  effect  of  the  defendant's 
demurrer  to  the  complaint.  In  the  sixth  allegation  of  the  com- 
plaint it  is  alleged  that  the  board  of  town  commissioners  burned 
the  house  under  some  statute  or  provision  of  law,  which  they 
claimed  authorized  them  to  assess  and  **"*  bum  and  pay  for 
the  damage  an  amount  not  exceeding  one  hundred  dollars. 
Only  the  facts  are  admitted  by  the  demurrer. 

Parties  to  an  action  cannot  by  complaint  and  demurrer  enact 
a  law.  There  is  no  such  statute  as  the  one  referred  to  in  the 
complaint,  and  the  defendant's  demurrer  cannot  have  the  effect 
to  admit  that  there  is  such  a  statute  and  law  in  force. 

If  the  complaint  be  treated  as  containing  only  one  cause  of 
action,  the  demurrers  ought  to  have  been  sustained,  for  the 
demurrers  were  directed  against  the  whole  complaint;  though 
there  was  only  one  allegation  that  was  demurrable — the  one 
which  charged  that  the  residence  house  of  the  plaintiff  was 
burned:  Cowand  v.  Meyers,  99  N.  C.  198.  If  the  complaint 
be  treated  as  embracing  more  than  one  cause  of  action,  as  we 
will  ti^eat  it — all  growing  out  of  the  same  matter  and  therefore 
not  demumable  on  that  account — we  think  that  the  demurrers 
were  good  against  that  cause  of  action  which  set  forth  the 
burning  of  the  plaintiff's  house  and  damages  therefor.  The 
other  causes  of  action  were  not  demurrable,  and  the  demurrers 
should  have  been  overruled  as  to  them. 

There  was  error  in  the  particular  we  have  pointed  out. 

Modified  and  affirmed. 

PURCHES,  J.,  with  wbom  concurred  Falrcloth,  O.  J.,  dissented, 
and  held  that  the  demurrer  to  the  complaint  was  properly  overruled 
by  the  trial  court,  except  as  to  the  county.  The  demuiTer  admits 
the  facts  stated  iu  the  complarnt  to  be  true,  and  the  facts  state  a 
cause  of  action  against  either  the  county,  the  town,  or  their  officers. 
The  claim  tliat  the  officers  are  not  liable  because  they  were  only 
the  agents  of  the  county  and  town  cannot  protect  them,  imless  their 
employers  had  the  right  to  commit  the  trespass  upon  the  plaiutiHg, 
and  to  destroy  their  property.  "And  while  this  is  so— must  be  so— 
the  other  defendants  claim  that  they  had  no  right  to  order  this 
trespass  and  destruction  of  property,  and  demand  protection  on  that 
account    &§  it  Is  manifest  that  both  of  these  contentious  cannot  be 
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true,  nor  can  both  these  defenses  be  good."  As  to  the  contention 
that  the  charter  of  the  town  of  Morganton,  which  confers  power  to 
destroy  furniture  and  other  infected  property,  or  of  which  there  Is 
reason  to  apprehend  will  generate  disease,  and  power  to  take  all 
other  reasonable  steps  to  preserve  the  public  health,  does  not  extend 
to  the  destruction  of  houses,  the  Judge  said:  "I  do  not  a^ee  to 
this  contention.  If  that  were  true,  what  becomes  of  damage  for  her 
clothing,  the  bedclothing,  tablewaie,  and  other  ai-ticles  of  house- 
hold furniture  destroyed?  Has  the  plaintiff  no  remedy  for  this 
trespass  and  destruction  of  property?  I  cannot  so  hold."  The  Judge 
said  that  the  charter  gave  the  town  commissioners  plenary  power  to 
deal  with  contagious  diseases.  The  county  was  probably  not  liable, 
because  there  was  no  statute  authorizing  the  county  commissioners 
to  destroy  property  In  Morganton. 


A  COUNTY  IS  NOT  A  MUNICIPAL  CORPORATION  proper, 
but  only  a  quasi  corporation:  Jefferson  County  v.  Grafton,  74  Miss. 
435,  60  Am.  St  Rep.  516.  And  In  the  absence  of  a  statute  impos- 
ing liability.  It  Is  not  answerable  for  Injuries  resulting  from  the 
negligence  of  its  officers  and  agents:  Heigel  v.  Wichita  County,  84 
Tex.  392,  31  Am.  St.  Rep.  63.  See,  too,  Paclcard  v.  Voltz,  94  Iowa, 
277,  58  Am.  St.  Rep.  396. 

THE  LIABILITY  OF  CITIES  FOR  THE  ACTS  OP  THEIR 
OFFICERS  amd  agents  is  considered  at  length  In  the  note  to  God- 
dard  v.  Harpswell,  30  Am.  St.  Rep.  376-412.  In  so  far  as  health 
officers  perform  or  seeli  to  perform  public  or  governmental  func- 
tions, the  city  is  not  answerable  for  damages  resulting:  See  the 
monographic  note  to  Hurst  v.  Warner,  47  Am.  St.  Rep.  548,  on 
quarantine  regulations:  Webb  v.  Detroit  Board  of  Health,  116  Mich. 
510,  72  Am.  St.  Rep.  541. 

MUNICIPALITIES  ARE  NOT  ANSWERABLE  FOR  DE- 
STTROYING  PROPERTY  to  prevent  eminent  public  injury:  Aitkin 
Y.  WeUs  River,  TO  Yt  SOS,  07  Am.  St  Bep.  672. 
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CARRIERS  OF  LIVESTOCK-NEGLIGEXCE— PROOF  BY 
PLAINTIFF.— In  an  action  to  recover  for  injuries  to  cattle  resulting 
from  delay  In  transportation,  the  plaintiff's  case  is  fully  made  out 
when  he  has  shown  that  the  cattle  were  received  by  the  carrier 
and  not  seasonably  and  safely  delivered— that  Is,  not  delivered  at 
all,  or  delivered  In  a  damaged  condition,  and  after  an  unreasonable 
delay. 

CARRIERS— SPECIAL  CONTRACT- BURDEN  OP  PROOF. 
If  a  carrier,  to  escape  any  part  of  Its  common-law  liability,  relies 
upon  a  special  contrafct,  the  burden  rests  upon  It  to  affirmatively 
prove  such  contract  and  to  bring  the  injury  clearly  within  the  terms 
of  its  exemption. 
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CONNECTING  CARRIERS  —  LIABILITY— BURDEN  OP 
PROOF.— Among  connecting  lines  of  common  carriers,  that  one  In 
whose  hands  goods  are  found  damaged  is  presumed  to  have  caused 
the  damage,  and  the  burden  is  upon  it  to  rebut  the  presumption. 

TRIALr-BURDEN  OF  PROOF.— Where  a  particular  fact, 
necessary  to  be  proved,  rests  pecmlarly  within  the  knowledge  of  a 
party,  upon  him  rests  the  burden  of  proof. 

CARIlIEllS  —  SPECIAL  CONTRACT  —  EFFECT.— While  a 
common  can-ier  may  limit  its  liability  to  a  certain  extent  by  special 
contract.  It  does  not  thereby  change  its  character  and  become  a 
private  carrier  for  hire. 

CARRIERS— SPECIAL  CONTRACT- CONSTRUCTION.— A 
special  contr.ict,  limiting  the  liability  of  a  common  carrier,  being  in 
derogation  of  common  law,  is  strictly  construed,  and  is  never  en- 
forced unless  shown  to  be  reasonable. 

CARRIERS  OF  LIVESTOCK— WRITTEN  NOTICE  OF 
CLAIM  FOR  DAMAGES.— A  stipulation  in  a  contract  for  the 
carriage  of  livestock  that  the  shipper  shall  give  written  notice  of  any 
loss  he  may  suffer  or  intention  to  demand  compensation  is  not  to 
relieve  the  can*ier  from  just  liability,  but  is  to  give  it  such  notice 
that  it  can  protect  itself;  hence  where  a  shipper,  upon  receiving 
cattle  in  a  damaged  condition,  signs  a  receipt  under  protest,  this  con- 
stitutes sufficient  notice  to  the  carrier  that  the  shipper  intends  to  en* 
force  his  rights. 

Action  to  recover  damages  for  injuries  to  a  carload  of  cattle 
resulting  from  delay  in  transportation.  Plaintiffs  shipped  a 
carload  of  cattle  from  Hickory,  North  Carolina,  to  Norfolk. 
They  urged  to  have  them  shipped  by  a  through  freight,  but  the 
defendant  refused,  and  delayed  sending  them,  doing  so  at  length 
by  a  slow  local  freight,  so  that  the  cattle  were  four  days  and 
three  nights  in  reaching  their  destination,  a  distance  of  less 
than  four  hundred  miles.  The  defendant  had  ample  notice  of 
the  date  of  shipment.  On  account  of  the  delay  the  cattle  were 
injured  and  lost  greatly  in  weight.  Plaintiffs  were  compelled 
to  feed  them  en  route,  and  lost  the  Saturday  market,  when 
cattle  bring  a  higher  price  than  at  any  other  time.  The  de- 
fendant offered  in  evidence  a  contract  which  provided  that,  in 
consideration  of  a  reduced  freight  rate,  the  plaintiffs  released 
the  railroad  company  from  all  liability  for  "injury,  loss,  and 
"damage  or  depreciation  which  the  animal  or  animals,  or  either 
of  them,  may  suffer  in  consequence  of  either  of  them  being 
weak,  or  escaping,  or  injuring  himself  or  themselves  or  each 
other,  or  in  oonse<iuence  of  overloading,  heat,  suffocation,  fright, 
viciousness,  and  from  all  other  damages  incidental  to  railroad 
transportation  which  shall  not  have  been  caused  by  the  fraud 
or  gross  negligence  of  said  railroad  company."  The  contract 
further  provided  that  the  shipper  should  give  written  notice 
of  any  loss  he  might  suffer  or  of  any  intention  to  claim  dam- 
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ages.  No  written  notice  was  given,  but  the  plaintiff's  agent, 
upon  the  receipt  of  the  cattle  in  Norfolk,  signed  a  receipt  for 
them  under  protest,  owing  to  their  bad  condition.  The  court 
refused  to  dismiss  the  complaint,  and  a  verdict  waa  given  for 
the  plaintiffs  for  two  hundred  and  twenty-five  dollars. 

G.  F.  Bason,  F.  H.  Busbee,  and  A.  B.  Andrews,  Jr.,  for  the 

appellant. 

Edmund  Jones  and  W.  C.  Newland,  for  the  appellee. 

•^®  DOUGLAS,  J.  This  case  was  submitted  to  us  on  printed 
briefs  for  the  plaintiffs,  but  was  argued  in  behalf  of  the  defend- 
ant both  orally  and  by  brief.  It  is  perhaps  proper  to  say  that 
almost  the  entire  brief  of  the  defendant  was  devoted  to  proving 
a  proposition  that  we  have  no  disposition  to  deny,  that  is,  that 
a  common  carrier  can,  by  special  contract,  reasonably  limit  its 
common-law  liability.  But  we  cannot  admit  the  assumed 
corollary  that  thereby  it  ceases  to  be  a  common  carrier  or  ipso 
facto  reverses  the  legal  burden  of  proof.  It  is  well  established 
that  where  the  negligence  of  the  defendant  is  the  primary  cause 
of  action,  it  must  be  alleged  and  proved  by  the  plaintiff;  but 
here,  it  is  merely  ^^  incidental  to  the  cause  of  action;  in  fact, 
it  arises  as  a  matter  of  defense.  We  must  not  lose  sight  of  the 
real  cause  of  action,  which  is  the  injury  resulting  from  the 
failure  of  the  defendant  to  seasonably  transport  and  safely  de- 
liver livestock  received  by  it  as  a  common  carrier.  The  plain- 
tiff's case  is  fully  made  out  when  he  has  shown  that  the  cattle 
were  received  by  the  carrier,  and  not  seasonably  and  safely  de- 
livered— that  is,  not  delivered  at  all,  or  delivered  in  a  damaged 
condition,  and  after  an  unreasonable  delay.  The  burden  is 
then  upon  the  defendant,  and  if  it  wishes  to  escape  any  part 
of  its  common-law  liability  by  showing  a  special  contract,  it 
must  alfirmatively  prove  such  contract,  and  bring  the  injury 
clearly  within  the  terms  of  its  exemptions.  These  principles 
have  been  so  recently  and  so  fully  discussed  by  this  court  in 
Mitchell  V.  Carolina  Cent.  R.  R.  Co.,  134  N.  C.  236,  that  any 
further  elaboration  seems  needless,  at  least  for  the  present. 
The  essential  principle  is  tersely  and  strongly  stated  by  Chief 
Jus-tice  Faircloth  in  Morganton  Mfg.  Co.  v.  Ohio  River  etc.  Ry. 
Co.,  121  N.  C.  514,  61  Am.  St.  Rep.  679,  where,  speaking  for 
a  unanimous  court,  he  says:  "Among  connecting  lines  of  com- 
mon carriers,  that  one  in  whose  hands  goods  are  found  dam- 
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aged  is  presumed  to  have  caused  the  damage,  and  the  burden 
is  upon  it  to  rebut  the  presumption.'* 

The  rule  is  well  stated  in  Grefenleaf  on  Evidence,  fourteenth 
edition,  section  219,  in  the  following  language:  "And  if  the 
acceptance  was  special,  the  burden  of  proof  is  still  on  the  car- 
rier to  show,  not  only  that  the  cause  of  loss  was  within  the 
terms  of  the  exception  but  also  that  there  was  on  his  part  no 
negligence  or  want  of  due  care." 

That  this  rule,  which  at  first  was  seriously  questioned,  is  re- 
ceiving almost  general  acceptance,  would  appear  from  the  recent 
work  of  Elliott  on  Railroads,  where  the  authors  say  in  section 
1548,  on  page  2403:  "There  is  some  conflict  among  the  au- 
thorities as  to  the  burden  of  proof  in  such  oases;  but  the  ®** 
prevailing  rule  where  the  owner  or  his  agent  does  not  go  with 
the  stock  is,  that  when  the  animals  are  shown  to  have  been 
delivered  to  the  carrier  in  good  condition  and  to  have  been 
lost  or  injured  on  the  way,  the  burden  of  proof  then  rests  upon 
the  carrier  to  show  that  the  loss  or  injury  was  not  caused  by 
its  own  negligence."  This  rule,  which  is  the  natural  result 
of  the  prima  facie  liability  of  the  common  carrier,  is  further 
strengthened  by  the  universal  acceptance  of  the  principle  that 
where  a  particular  fact,  necessary  to  be  proved,  rests  pecu- 
liarly within  the  knowledge  of  a  party,  upon  him  rests  the  bur- 
den of  proof:  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  41;  Best 
on  Evidence,  sec.  274;  1  Greenleaf  on  Evidence,  sec.  79;  Starkie 
on  Evidence,  sec.  589;  Rice  on  Evidence,  sec.  77;  Selma  etc. 
P.  R.  Co.  V.  United  States,  139  U.  S.  560,  567;  State  v.  Mc- 
Ijuffie,  107  N.  C.  885,  888;  Govan  v.  Gushing,  111  N.  C.  458, 
461;  Mitchell  v.  Carolina  Cent.  R.  R.  Co.,  124  N.  C.  236.  Some 
of  the  earlier  cases  appear  to  take  the  view  that  a  common  car- 
rier ceases  to  be  such  when  it  makes  a  special  contract  and  be- 
comes a  private  carrier  for  hire.  Whatever  foundation  may 
have  existed  for  such  an  idea  in  the  earlier  days  of  the  law, 
when  common  carriers  were  priva.te  individuals  and  carried 
their  shipments  in  wagons  or  boats  on  the  ordinary  public  high- 
way, without  receiving  or  asking  any  special  privileges,  has  long 
since  disappeared.  A  railroad  company  is  at  least  a  quasi  pub- 
lic corporation,  exercising  one  of  the  highest  prerogatives  of  the 
sovereign — ^that  of  eminent  domain.  It  is  purely  a  creature 
of  the  Law,  and  has  no  existence  outside  of  its  public  capacity. 
It  is  a  common  carrier  by  virtue  of  its  charter,  and  not  by 
Any  supposed  usage  or  contract  with  the  shipper.    Its  charac- 
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ter  as  such  is  fixed  by  its  contract  with  the  state,  and  cannot 
be  waived  either  by  the  corporation  or  the  shipper.  It  may 
limit  its  liability  to  a  certain  extent  by  special  contract,  but 
cannot  change  its  character.  All  such  contracts  of  limitation, 
®^®  being  in  derogation  of  common  law,  are  strictly  construed, 
and  never  enforced  unless  shown  to  be  reasonable.  Any  doubt 
or  ambiguity  therein  is  to  be  resolved  in  favor  of  the  shipper, 
and  it  has  further  been  held  that  the  burden  of  proof  rested 
upon  the  carrier  of  showing  that  all  such  stipulations  and  ex- 
emptions were  reasonable:  Campania  etc.  La  Flecha  v.  Brauer, 
168  U.  S.  104,  118;  4  Elliott  on  Eailroads,  sec.  1424;  Cox  v. 
Central  etc.  E.  E.  Co.,  170  Mass.  129;  9  Am.  &  Eng.  E.  E.  Cas., 
N.  S.,  591,  600;  Texas  etc.  Ey.  Co.  v.  Eeeves  (Tex.,  March  15, 
1897),  8  Am.  &  Eng.  E.  E.  Cas.,  N.  S.,  429;  5  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  326.  Stipulations  in  a  bill  of  lading  are  similar 
in  their  nature  to  conditions  in  a  policy  of  insurance.  It  is 
well  settled  by  the  highest  authority  that  if  a  policy  is  so  drawn 
as  to  require  interpretation  and  to  be  fairly  susceptible  of  two 
different  constructions,  the  one  will  be  adopted  that  is  most 
favorable  to  the  insured,  and  against  the  construction  which 
would  limit  the  liability  of  the  insurer:  Imperial  Fire  Ins.  Co. 
V.  Coos  Co.,  151  U.  S.  452;  London  Assur.  Assn.  v.  Campania  de 
Moagens  do  Bareiro,  167  U.  S.  149. 

In  the  case  at  bar  it  does  not  appear  necessary  for  the  plain- 
tiff to  resort  to  the  burden  of  proof,  as  the  unreasonable  deten- 
tion is  in  itself  evidence  of  negligence.  It  appears  from  th« 
evidence  that  the  cattle  were  four  days  and  three  nights,  that 
is,  eighty-four  hours,  in  reaching  their  destination,  a  distance 
of  four  hundred  miles.  At  the  present  day  the  transportation 
of  livestock  over  a  great  trunk  line  of  railway  at  an  average 
rate  of  less  than  five  miles  an  hour  cannot  be  considered  reason- 
able diligence,  in  the  total  absence  of  explanation. 

The  only  remaining  question  is  whether  the  failure  of  the 
plaintiff  to  give  formal  written  notice  of  his  loss  or  intention 
to  demand  compensation  is  an  absolute  bar  to  his  recovery,  if 
otherwise  entitled.  We  think  not.  The  object  of  such  a 
stipulation  is  not  to  relieve  the  carrier  from  its  just  liability, 
**"  for  such  a  purpose  would  be  clearly  unlawful,  but  simply 
to  give  it  such  notice  as  will  enable  it  by  proper  investigation 
to  protect  itself  against  unjust  claims.  It  is  not  denied  that 
the  plaintiff  signed  the  receipt  for  the  cattle  under  protest. 
These  words  written  uj>on  the  receipt  woiild  be  ample  notice 
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to  the  defendant  that  the  plaintiff  intended  to  enforce  hia 
rights.  The  meaning  of  those  words  is  too  well  known  in  the 
business  world  to  be  capable  of  misconstruction.  In  the  pres- 
ent instance  they  clearly  meant  that  the  plaintiff  objected 
to  receiving  the  cattle  in  their  damaged  condition,  but  did  so 
"under  compulsion  of  circumstances  to  prevent  still  further  loss, 
but  at  the  same  time  retaining  all  his  rights  of  action  against 
the  defendant.  If  the  defendant's  agent  had  desired  any  more 
specific  notice  or  information,  he  might  have  asked  for  it  after 
having  been  put  upon  notice,  but  this  he  did  not  see  fit  to  do. 
'Even  if  the  protest  had  been  merely  verbal  and  not  in  writing, 
the  stipulation  might  well  have  been  deemed  to  have  been 
waived  under  the  circumstances.  It  appears  from  the  uncon- 
tradicted testimony  that  the  plaintiff  suffered  the  injury  and 
gave  actual  notice  to  the  defendant  of  his  claim  for  damages. 
We  do  not  see  why  he  cannot  recover.  Any  other  construction 
would  convert  what,  properly  construed,  is  a  reasonable  stipula^ 
tion  for  the  proper  protection  of  the  carrier  into  an  instrument 
of  fraud  and  a  shield  of  wrong.  This  is  so  clearly  explained 
by  Justice  Furches,  speaking  for  the  court,  in  Wood  v.  Southern 
Ry.  Co.,  118  N.  C.  1056,  1063,  as  to  require  no  further  com- 
ment.    Judgment  of  the  court  below  is  affirmed. 


THE  DUTY  AND  LIABILITY  OF  CARRIERS  OP  LIVESTOCK 
.ire  considered  in  the  monographic  notes  to  Clarke  v.  Rochester  etc. 
R.  R.  Co.,  67  Am.  Dec.  208-217;  Heller  v.  Chicago  etc.  Ry.  Co.,  63 
Am.  St.  Rep.  548-.j66.  If  a  carrier,  having  undertaken  to  deliver 
livestock,  fails  to  deliver  It  In  a  safe  condition  within  a  reasonable 
time,  a  presumption  of  negligence  arises,  and  the  burden  of  proof 
T>ests  on  It  to  excuse  Itself  from  negligence  and  to  show  that  the 
injury  to  the  stock  did  not  result  from  the  delay:  Richmond  etc 
R.  R.  Co.  v.  Trousdale,  99  Ala.  389,  42  Am.  St  Rep.  69. 

CARRIERS— SPECIAL  CONTRACTS.— Common  carriers  will  not 
be  permitted  t»  limit  their  liability  by  special  contracts,  unless  they 
are  fairly  made,  fully  understood  by  the  shipper,  and  clearly  proved: 
See  tlie  monographic  note  to  Kirby  v.  Western  Union  Tel.  Co..  46 
Am.  St.  Rep.  779.  And  when  a  carrier  claims  exemption  from  liabil- 
ity to  injury  to  gooils  under  such  contracts,  the  burden  of  proof  is 
upon  him  to  show  that  the  damage  resulted  from  the  excepted 
caiiises  stipulated  for,  and  without  his  fault:  Johnson  v.  Alabama 
etc.  Ry.  Co.,  69  Miss.  191,  30  Am.  St.  Rep.  534. 

CONNEariNG  CARRIERS— DAMAGE  TO  GOODS.— Among  con- 
•nectlng  lines  of  carriers,  the  one  In  whose  hands  the  goods  in  transit 
are  found  damaged  is  presumed  to  have  caused  such  damage,  and 
the  burden  of  proof  Is  upon  him  to  rebut  such  presumption:  Morgan- 
town  Mfg.  Co.  V.  Ohio  etc.  Ry  Co.,  121  N.  C.  514,  61  Am.  St  Rep. 
679.  But  see  Moore  v.  New  York  etc.  B-  R.  Oo..  173  Mass.  835. 
73  Am.  St  Bep.  298. 
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MAXIMS.— "THE  PUBLIC  WELFARE  IS  THE  HIGHEST 
LAW,"  is  tlie  foundation  principle  of  all  civil  government. 

POLICE  POWER— COMPULSORY  VAOCINATION.— In  the 
valid  exercise  of  the  police  power,  the  legislature  may  authorize  mu- 
nicipal bodies  to  provide  for  compulsory  vaccination  and  to  establish 
penalties  for  its  enforcement. 

CONSTITUTIONAL  LAW.— A  STATUTE  Should  be  held  to 
be  unconstitutional  only  when  clearly  violative  of  some  provision  of 
the  organic  law  which  has  restrained  the  legislative  power. 

POLICE  POWER  —  COMPULSORY  VACCINATION  —  DE- 
FENSE—QUESTION  OF  FACT.— While  the  legislature  in  the  ex- 
ercise of  the  police  power  may  provide  for  compulsory  vaccination 
and  establish  penalties  for  its  enforcement,  yet  such  power  must  be 
exercised  in  a  reasonable  manner,  and  it  is  a  sufficient  excuse  for 
noncompliance  with  the  law  that  the  condition  of  a  person's  health 
is  such  that  it  would  be  dangerous  to  subniit  to  vaccination;  the  bur- 
den of  proving  such  a  defense  is  upon  the  person  who  sets  it  up,  and 
Is  a  fact  to  be  found  by  the  jury. 

Criminal  prosecution  for  violation  of  the  following  ordinance 
of  the  town  of  Burlington:  "That  all  citizens  of  Burlington 
not  suceessfully  vaccinated  within  the  last  three  years  shall  be 
vaccinated  between  this  date  (March  13,  1899),  and  Friday 
night,  March  17th  instant,  9  o'clock  P.  M.,  and  all  persons  re- 
fusing to  be  vaccinated  shall  be  fined  ten  dollars  for  every  day 
they  refuse,  after  being  called  upon  by  the  doctors  appointed, 
or  imprisoned  thirty  days."  The  defendant  refused  to  be 
vaccinated,  because  he  had  been  advised  that  it  would  be  dan- 
gerous for  his  health. 

Attorney  General,  for  the  state. 

Defendant  not  represented. 

i«o®  CLARK,  J.  Chapter  214  of  the  Laws  of  1893  is  a  well- 
considered  and  carefully  dravm  statute  for  the  preservation 
of  the  public  health.  Section  23  thereof,  which  is  specifically 
in  regard  to  vaccination,  contains,  among  other  provisions,  this 
clause:  "The  authorities  of  any  city  or  town,  or  the  board 
of  county  commissioners  of  any  county,  may  make  such  regu- 
lations and  provisions  for  the  vaccination  of  its  inhabitants 
under  the  direction  of  the  local  or  county  board  of  health  or  a 
committee  chosen  for  the  purpose,  and  impose  such  penalties 
as  they  deem  necessary  to  protect  the  public  health."  There 
is  no  provision  of  the  constitution  which  forbids  the  legislature 
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BO  to  enact,  and  it  is,  indeed,  an  exercise  of  that  governmental 
police  power  to  legislate  for  the  public  welfare  which  is  in- 
herent in  the  general  assembly,  except  when  restrained  by  some 
express  constitutional  provision. 

Salus  populi  suprema  lex,  "the  public  welfare  is  the  highest 
law,"  is  the  foundation  principle  of  all  civil  government.  It 
is  the  urgent  cause  why  any  government  is  establbhed,  for, 
as  Burke  says:  "All  government  is  a  necessary  evil."  It  is, 
however,  a  much  lesser  evil  than  the  intolerable  state  of  ****** 
things  which  would  exist,  if  there  were  no  government  to  bridle 
the  absolute  right  of  every  man  to  do  "that  which  seems  right 
in  his  own  eyes,"  like  the  Israelites  in  the  days  of  Micah.  The 
above  maxim,  quoted  from  Lord  Bacon,  is  placed  appropriately 
first  by  Broom  in  his  treatise  on  Legal  Maxims,  with  this  just 
observation:  "There  is  an  implied  assent  on  the  part  of  every 
member  of  society  that  his  own  individual  welfare  shall,  in 
cases  of  necessity,  yield  to  that  of  the  community;  and  that  his 
property,  liberty,  and  life  shall,  under  certain  circumstances, 
be  placed  in  jeopardy  or  even  sacrificed  for  the  public  good." 
This  observation,  which  is  almost  a  literal  translation  from 
Grotius,  he  fortifies  by  quotations  from  Jiwiitesquieu,  Lord 
Hale,  and  many  judicial  opinions  from  both  sides  of  the  At- 
lantic. But  it  needs  none,  for  it  is  every-day  common  sense 
that  if  a  people  can  draft  or  conscript  its  citizens  to  defend  its 
borders  from  invasion,  it  can  protect  itself  from  the  deadly 
pestilence  that  walketh  by  noonday,  by  such  measures  as  medi- 
cal science  has  found  most  efficacious  for  that  purpose.  "We 
know,  OB  a  historical  fact,  that  prior  to  the  discovery,  one  hun- 
dred and  one  years  ago,  of  vaccination,  by  Edward  Jenner, 
smallpox  often  destroyed  a  third  or  more  of  the  population  of 
a  country  which  it  attacked,  and  so  futile  was  every  precaution, 
and  the  most  careful  seclusion,  that  the  greatest  sovereigns  fell 
victims  to  this  loathsome  disease  which  Macaulay  has  styled 
"the  most  terrible  of  all  ministers  of  death."  If  this  was  so 
in  days  of  imperfect  communication,  the  present  rapid  means 
of  intercourse  between  most  distant  points  would  so  spread  the 
disease  as  to  quickly  paralyze  commerce  and  all  public  business 
if  government  could  not  at  once  stamp  it  out  by  compelling  all 
alike,  for  the  public  good  as  much  as  for  their  own,  to  submit 
to  vaccination.  Statistics  taken  by  governmental  authority 
show  that  while  four  hundred  out  of  every  one  thousand  un- 
vaccinated   persons,    exposed   to   the  ******  contagion,  are    at- 
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tacked  by  it,  less  than  two  in  one  thousand  take  the  disease 
when  protected  by  vaccination  within  a  reasonable  period. 
There  are  those,  notwithstanding  these  well-ascertained  facts, 
who  deny  the  efficacy  of  vaccination,  as  there  are  always  some 
who  will  deny  any  other  result  of  human  experience,  however 
well  established,  but  the  legislature,  acting  in  their  best  judg- 
ment for  the  public  welfare  upon  the  information  before  them, 
has  deemed  vaccination  necessary  for  public  protection,  and 
their  decision,  being  within  the  scope  of  their  functions,  must 
stand  until  repealed  by  the  same  power. 

The  power  of  the  legislature  to  authorize  county  and  mu- 
nicipal authorities  to  require  compulsory  vaccination  has 
been  exercised  by  nearly  every  state  and  has  been  recently 
sustained  by  the  highest  courts  of  two  of  our  sister  states: 
Morris  v.  Columbus,  102  Ga.  793,  66  Am.  St.  Eep.  2-13; 
Blue  Y.  Beach  (Ind.,  Feb.  1,  1900),  66  K  E.  Eep.  89,  and 
there  are  no  decisions  to  the  contrary.  In  reply  to  the  argu- 
ment that  such  exercise  of  power  by  the  legislature  may  in 
some  cases  infringe  upon  individual  rights,  Oobb,  J.,  in  the 
Georgia  case  just  cited,  well  says:  "No  law  which  infringes 
upon  the  natural  rights  of  man  can  be  long  enforced.  Under 
our  system  of  government,  the  remedy  of  the  people  in  that 
class  of  cases  where  the  courts  are  not  authorized  to  interfere 
is  at  the  ballot-box.  Any  law  which  violates  reason  and  is 
contrary  to  the  popular  conception  of  right  and  justice  will 
not  remain  in  operation  for  any  length  of  time,  but  courts 
have  no  authority  to  declare  it  void  merely  because  it  does  not 
measure  up  to  thedr  ideas  of  abstract  justice.  The  motive 
which  doubtless  actuated  the  legislature  in  the  passage  of  the 
act  now  under  consideration  was  that  vaccination  was  for  the 
public  good.  In  this  the  general  assembly  is  sustained  *"®^ 
by  the  opinion  of  a  great  majority  of  the  men  of  medical  science, 
both  in  this  country  and  in  Europe." 

But  even  if  we  were  of  opinion  with  the  small  number  of 
medical  men  who  contend  that  vaccination  is  dangerous  to 
health,  and  not  a  preventive  of  the  disease,  the  court  is  not  a 
paternal  despotism,  gifted  with  infallible  wisdom,  whose  func- 
tion is  to  correct  the  errors  and  mistakes  of  the  legislature: 
Brodnax  v.  Groom,  64  N.  C.  244,  250.  Our  people  are  self- 
governing,  and  themselves  correct  the  mistakes  of  their  repre- 
sentatives. The  function  of  the  courts  is  to  construe  and  ap- 
ply the  laws,  and  they  can  hold  a  statute  nugatory  only  when 
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plainly  and  clearly  violative  of  some  provision  of  the  organic 
law  which  has  restrained  the  legislative  power:  Sutton  v. 
Phillips,  116  N.  C.  502;  White  v.  Murray,  126  N.  C.  153. 

Nor  does  section  23  of  the  act  require  that  the  board  of  alder- 
men shall  pass  such  ordinance  in  conjunction  with  the  board 
of  health,  as  defendant  contends.  It  merely  provides  that  the 
execution  of  the  ordinance,  i.  e.,  the  vaccination,  shall  be  under 
the  direction  af  the  local  board  ot  health  or  a  commititee  ap- 
pointed by  the  aldermen. 

While  the  legislature  has  power  to  authorize  municipal  bodies 
to  provide  compulsory  vaccination,  and  the  defendant  did  not 
comply  with  the  ordinance  enacted  by  the  town  of  Burlington, 
in  pursuance  of  such  authority,  though  afforded  opportunity 
to  do  so,  it  is  true  that  tliere  may  be  some  conditions  of  a  per- 
son's health  when  it  would  be  unsafe  to  submit  to  vaccination, 
and  which,  therefore,  would  be  a  sufficient  excuse  for  noncom- 
pliance, but  it  does  not  vitiate  the  ordinance  that  such  excep- 
tion is  not  provided  for  and  specified  therein.  It  is  not  a  de- 
fense that  a  person  bona  fide  believes  that  it  will  be  dangerous 
for  him  to  be  vaccinated  or  believes  tliat  he  is  already  suffi- 
ciently protected  by  forme;  vaccination;  nor  ^*****  would  the 
opinion  of  his  personal  physician  on  either  point  be  conclusive 
(though  it  would  naturally  have  weight  with  the  jury),  for  there 
may  be  evidence  or  circumstances  tending  to  the  contrary.  In- 
deed, as  to  a  former  vaccination  being  sufficient  protection,  the 
opinion  of  the  official  physician  supervising  the  vaccination 
should  be  presumptively  correct.  That  which  would  relieve 
from  a  compliance  with  the  ordinance  is  a  matter  of  defense, 
the  burden  of  which  is  upon  the  defendant,  and  is  a  fact  to 
be  found  by  the  jury.  The  special  verdict  is  ambiguous  and  de- 
fective in  this  particular  and  is  set  aside.  Let  there  be  a  new 
trial. 

DOUGLAS,  J.,  concurring.  While  I  concur  in  the  judgment 
of  the  court,  I  fear  that  there  are  some  expressions  in  the 
opinion  that  may  be  misconstrued. 

What  I  understand  the  court  to  mean  is,  that  while  it  is  in 
the  province  of  the  legislature  to  provide  for  the  public  health 
by  all  reasonable  means,  and  incidentally  to  confer  that  power 
upon  municipal  corporations,  yet  whenever  the  exercise  of  that 
power  is  in  derogation  of  natural  right,  it  must  be  exercised 
in  a  reasonable  manner.    Compulsory  vaccination  is  not  an  un- 
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reasonable  requirement,  as  experience  has  shown  that  it  is  in 
times  of  epidemic  necessary  for  the  protection  of  the  community 
and  equally  so  of  the  individual.  It  is  ordinarily  less  harsh, 
•than  quarantine  or  isolation,  and  in  the  great  majority  of  cases 
has  no  injurious  effect  beyond  some  slight  temporary  illness. 
But  there  may  be  cases  where  vaccination,  owing  to  certain 
exceptional  conditions  of  health,  may  be  dangerous  or  even 
fatal.  We  cannot  suppose  that  the  legislature  intended  to  en- 
force the  rule  under  such  circumstances,  and  yet  there  must 
be  some  tribunal  competent  to  determine  when  suoh  conditions 
exist.  By  its  very  nature  *"^^  this  power  must  ultimately  rest 
in  the  courts,  where  all  other  rights  of  the  citizen  are  deter- 
mined and  administered.  Where  legislative  authority  is  given^ 
the  board  of  aldermen  can  determine  within  reasonable  limits 
the  existence  of  the  general  conditions  justifying  compulsory 
vaccination,  and  may  make  and  enforce  all  reasonable  regula- 
tions necessary  to  carry  it  into  effect;  but  in  case  of  resistance 
it  can  enforce  it  only  by  an  appeal  to  the  criminal  jurisdiction 
of  the  courts.  There  the  defendant  has  a  right  to  be  heard. 
It  may  be  that  his  refusal  to  comply  with  a  general  ordinance 
might  cast  upon  him  the  burden  of  proving  whatever  facts  he 
might  rely  upon  to  exempt  him  from  its  operation;  but  this- 
question  is  not  now  before  us.  I  do  not  think  that  the  election 
of  anyone  as  superintendent  of  health  or  his  employment  as 
vaccinating  surgeon  would  add  anything  to  the  weight  of  his 
testimony.  It  might  give  him  the  power  to  demand  the  vac- 
cination of  the  individual,  and  to  prosecute  in  case  of  refusal^ 
but  it  would  not  carry  with  it  any  presumption  of  professionai 
infallibility.  He  must  take  his  chances  before  tiie  jury  like  any 
other  witness.  I  readily  concede  that  these  positions  are  gen- 
erally filled  by  competent  men,  but  we  know  that  they  are 
rarely  held  by  physicians  of  large  practice,  because  they  do  not 
pay  enough  to  justify  their  acceptance.  This  is  especially  so^ 
where  smallpox  is  prevalent.  No  well-established  physician', 
could  afford  to  run  the  risk  of  contagion  which  would  inevi- 
tably cause  the  loss  of  his  practice.  So  strong  is  this  feeling, 
that  it  is  sometimes  necessary  to  send  to  other  cities,  and  even 
other  states,  to  obtain  men  willing  to  undertake  the  duty.  I 
do  not  say  this  in  any  disparagement  to  them,  but  simply  in  jus- 
tice to  the  resident  physicians,  who  are  entitled  to  all  the  credit 
due  their  character  and  professional  standing. 
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I  thinlc  this  construction  of  the  law  is  clearly  in  accord  with 
the  legislative  intent,  but  if  it  were  otherwise  I  could  *^** 
not  come  to  any  other  conclusion.  The  constitution  of  this 
state  expressly  declares:  "That  we  hold  it  to  be  self-evident 
that  all  men  are  created  equal;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights';  that  among  these  are 
life,  liberty,  the  enjoyment  of  the  fruits  of  their  own  labor, 
and  the  pursuit  of  happiness":  Const.,  art.  1,  sec.  1.  It  does 
not  profess  to  confer  these  rights,  but  recognizes  them  as  pre- 
existing and  inherent  in  the  individual  by  "Riglit  Divine." 
Therefore,  any  unlawful  interference  with  them  is  in  violalion 
of  the  express  letter  of  the  constitution. 

When  man  entered  the  social  compact  he  gave  up  a  portion 
of  his  natural  liberty  in  exchange  for  the  protection  of  society, 
but  only  so  far  as  was  demanded  by  the  general  welfare.  Even 
then  there  must  be  some  limit.  Suppose  the  legislature 
should  pass  an  act  that  all  persons  afflicted  with  certain  dis- 
eases should  be  killed  in  order  to  prevent  contagion,  would 
any  court  permit  its  enforcement?  Therefore,  can  we  suppose 
that  the  legislature  either  would  or  could  enforce  vaccina- 
tion if  under  the  peculiar  conditions  of  health  of  the  patient 
it  might  reasonably  be  expected  to  endanger  his  life?  This  dis- 
cussion, however,  is  not  essential  to  the  determination  of  the 
case  at  bar,  as  I  feel  safe  in  basing  my  opinion  upon  a  reasona- 
ble interpretation  of  the  legislative  will  without  the  necessity 
of  resorting  to  constitutional  limitations. 

Furches,  J.,  concurred  in  this  concurring  opinion. 

VACCINATION,  COMPULSORY.— The  legislature  has  power  to 
pass  an  act  compelling  vaccination:  Morris  v.  Columbus,  102  Ga. 
792,  66  Am.  St  Rep.  243.  See,  further.  State  v.  Burdge,  95  Wis. 
890,  60  Am.  SL  Bep.  123;  monographic  note  to  Hurst  v.  Warner,  47 
▲m.  St  Bep.  646,  &47. 
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JULIEK  V.  JULIER. 
[62  Ohio  State,  90.] 

DOWER^RIGHT  OF  DIVORCED  WIFE-STATUTORY 
CONSl'RUCauON.— The  statute  of  Ohio,  giving  to  a  divorced  wife  a 
right  of  dower  In  the  real  estate  of  the  husband  not  allowed  her  as 
alimony,  is  enabling  in  its  character.  It  creates  no  disability,  nor 
does  it  impose  any  restraint  on  the  power  of  the  divorced  wife  to  re- 
lease her  dower  right,  In  any  lawful  mode,  either  when  the  divorce 
is  granted  or  at  any  time  thereafter. 

DIVORCE— JURISDICTION— AGREEMENTS  AS  TO  ALI- 
MONY.—Under  a  prayer  for  general  relief  in  an  action  for  divorce, 
properly  Instituted,  it  Is  within  the  jurisdiction  of  the  court  to  settle 
and  adjust  by  its  judgment  the  rights  of  the  parties  with  respect  to 
the  amount  and  nature  of  the  alimony  that  shall  be  awarded  and 
the  terms  and  conditions  of  Its  payment;  and  in  doing  so  it  may 
confirm  and  carry  Into  effect,  by  its  decree,  any  just  and  reasonable 
agreement  between  the  parties  concerning  the  same. 

DIVORCE— ALIMONY  IN  LIEU  OF  DOWBR-^URISDIO 
TION  TO  ORDER  RELEASE— DECREE  AS  A  BAR,— Under  the 
statute  of  Ohio  the  right  of  dower  is  preserved  after  a  divorce 
granted  by  reason  of  the  husband's  aggression,  but  the  parties  to  a 
suit  for  divorce  In  that  state  may  agree  between  themselves  that  the 
wife  shall  have  alimony  In  her  husband's  real  estate  In  lieu  of  dow- 
er, and  that  the  wife  shall  release  her  right  of  dower,  and  the  court 
has  jurisdiction,  upon  granting  the  divorce,  to  order  the  wife  to  exe- 
cute such  release,  but  If  she  fails  to  do  so  by  the  time  appointed  the 
decree  will,  under  the  statute  of  that  state,  operate  as  such  release, 
and  will  bar  her  right  of  dower  as  effectually  as  if  she  had  executed 
and  delivered  the  release. 

ESTOPPELr-AGREEMBNT  TO  ACOBPT  ALIMONY  IN 
LIEU  OF  DOWER.— A  wife,  who  has  made  a  just  and  reasonable 
agreement,  in  a  divorce  suit,  concerning  an  allowance  of  alimony  to 
her  In  lieu  of  dower,  which  agreement  has  been  confirmed  and 
carried  into  effect  by  the  court,  In  Its  decree,  is,  at  least  so  long  as 
the  decree  remains  in  force,  estopped  from  alleging  or  proving  that 
the  agreement  was  unlawful,  as  contravening  public  policy. 

(697) 
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DOWER-ACrriON  FOR,  BY  DIVORCED  WIFE-DECRETl 
OF  DIVORCE  AS  A  BAR.— If  a  wife,  by  agreement  with  her  hds- 
baud,  accepts  alimony  in  lieu  of  dower  in  her  husband's  real  estate, 
and  the  agreement  Is  conttrnied  and  carried  into  effect  by  the  court. 
In  its  decree,  wherein  the  wife  is  ordered  to  execute,  within  a  certain 
time,  a  release  of  her  dower  right,  but  she  fails  to  do  so  and  sues  for 
dower  after  receiving  the  alimony  awai*ded,  the  decree  is  a  legal  bar 
to  the  action,  although  the  agreement  was  pleaded  and  proved  in 
support  of  the  defense,  it  being  neither  necessary  to  establish  the 
defense  nor  competent  to  invalidate  the  deci'ee. 

DIVORCE— IGNORANCE  OF  PROVISIONS  OF  DECREE 
AND  ATTORNEY'S  WANT  OF  AUTHORITY— PLEA  OF— WHEN 
UNAVAILINC— A  wife  who  has  accepted  and,  for  more  than  ten 
years,  retained  the  fruits  of  a  decree  allowing  her  alimony  in  lieu  of 
dower  in  her  husband's  real  estate,  and  which  decree  was  talcen  by 
Iter  attorney  of  record,  cannot,  where  no  fraud  or  collusion  Is  charged, 
be  released  from  the  obligation  of  the  decree  on  the  ground  that  she 
was  Ignorant  of  its  provisions  as  entered  of  record,  or  that  her  attor- 
ney was  without  authority  to  have  it  so  entered. 

Suit  for  dower,  brought  by  a  divorced  wife.  In  1897  Jane 
Juliea*,  the  defendant  in  error,  commenced  an  action  against 
William  G.  Julier  and  others,  the  plaintiffs  in  error,  for  the  as- 
signment of  dower  in  certain  real  property.  The  petition  al- 
leged, in  substance,  that  the  plaintiff  was  married  to  George  C. 
Julier  in  1856,  and  obtained  a  divorce  from  him  for  his  aggres- 
sion in  1888;  that  during  the  coverture  he  was  the  owner  of  the 
property  described,  and  died  seised  of  the  game  in  1896,  and 
that  the  estate  was  held  by  the  defendants.  The  judgment  in 
the  divorce  case  was  pleaded  as  a  bar  to  the  claim  for  dower. 
An  agreement  made,  by  way  of  compromise,  between  the  parties 
to  the  divorce  suit,  and  concerning  the  wife's  alimony,  that  the 
wife  should  "proceed,  without  unreasonable  delay,  to  file  her 
petition  for  divorce  and  alimony"  for  the  cause  of  adultery  of 
late  occurrence,  and  that  she  should  accept  an  allowance  of  ali- 
mony in  lieu  of  dower;  and,  in  pursuance  of  this  agreement,  it 
was  decreed  that  the  plaintiff,  within  ten  days  after  the  entry 
of  judgment,  should  execute  and  deliver  to  the  defendant  a  re- 
lease of  her  dower  right  in  her  husband's  real  estate,  and  that 
the  plaintiff  be  enjoined  from  setting  up  any  claim  to  such  real 
estate,  except  in  so  far  as  the  alimony  allowed  her  was  made  a 
lien  thereon.  The  plaintiff  admitted  the  decree  and  payment  of 
alimony  thereunder,  but  replied  that  that  part  of  the  decree 
relating  to  the  release  of  her  dower  was  void  for  want  of  juris- 
diction, and  was  entered  without  her  knowledge  or  consent. 
The  common  pleas  sustained  the  defense,  and  the  petition  was 
dismissed,  but  on  appeal  to  the  circuit  court  dower  was  awarded 
to  the  plaintiff,  that  court  holding  that  the  plaintiff  was  not 
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estopped  to  assert  her  right  of  dower;  that  she  had  not  con- 
veyed or  released  her  dower  estate;  that  the  contract  entered 
into  prior  to  the  commencement  of  the  plaintifE's  action  for 
divorce  was  against  public  policy  and  void;  that  the  plaintiff 
was  not  bound,  under  the  contract  with  her  husband,  to  con- 
vey or  release  her  dower  estate;  and  that  the  judgment  and  de- 
cree of  the  common  pleas,  in  the  divorce  suit,  in  so  far  as  it 
undertook  to  deprive  the  plaintiff  of  her  right  to  assert  a  claim 
of  dower  in  the  premises,  was  void.  The  petition  for  divorce 
contained  a  prayer  for  general  relief.  There  was  a  petition  in 
error  to  reverse  the  judgment  of  the  circuit  court. 

Johnson  &  Hackney,  for  the  plaintiffs  in  error. 

Henderson  &  Quail,  for  the  defendant  in  error. 

109  WILLIAMS,  J.  The  prevailing  rule,  when  not  af- 
fected by  statute,  appears  to  be  that  after  the  dissolution  of 
marriage  by  divorce  the  wife  is  not  entitled  to  dower  in  lands 
possessed  by  the  husband  during  the  coverture,  or  at  the  time  of 
his  death,  for  the  reason  that  marriage  at  the  death  of  the  hus- 
band is  essential  to  the  right  of  dower  in  his  esitate.  The  right 
accrues,  it  is  said,  to  widows  and  not  to  divorced  wives.  A  dif- 
ferent rule  has  been  established  in  this  state  by  statute  (now  sec- 
tion 5699)  by  which  it  is  provided  that  when  a  divorce  is  granted 
by  reason  of  the  husband's  aggression  the  wife,  if  she  survive 
him,  "shall  be  entitled  to  dower  in  the  real  estate  of  the  hus- 
band not  allowed  her  as  alimony,  of  which  he  was  seised  at  any 
time  during  the  coverture  and  to  which  she  had  not  relinquished 
the  right  of  dower." 

It  cannot  well  be  contended  that,  in  order  to  bar  this  dower 
right  of  a  divorced  wife,  it  is  necessary  the  relinquishment  should 
be  made  before  the  divorce  is  obtained,  nor  that  it  may  not  be 
accomplished,  where  the  proceedings  are  regular,  by  a  provision 
in  the  decree  of  divorce.  The  statute,  however,  is  enabling  *** 
in  its  character  giving  a  right  of  dower  where  without  it  none 
existed.  It  creates  no  disalnlity  nor  imposes  any  restraint  on 
the  power  of  the  divorced  wife  to  release  her  dower  right  in  any 
lawful  mode,  either  when  the  divorce  is  granted  or  at  any  time 
thereafter.  And  a  judgment  of  a  competent  court  having  juris- 
diction of  the  parties  and  subject  matter  may  be  as  effectual  a 
bar  as  a  release  by  deed. 

The  rule  that  obtained  in  chancery  with  respect  to  the  effect 
of  a  decree  for  a  conveyance  and  the  method  of  enforcing  it  has 
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been  somewhat  enlarged  by  our  legislation  (now  section  5318), 
by  which  it  Ib  enacted  that:  "When  the  party  against  whom  a 
judgment  for  a  conveyance,  release,  or  acquittance  is  rendered 
does  not  comply  therewith  by  the  time  appointed,  such  judg- 
ment shall  have  the  same  operation  and  effect  and  be  as  availa- 
ble as  if  the  conveyance,  release,  or  acquittance  had  been  exe- 
cuted conformably  to  such  judgmenl"  So  that,  if  the  court 
by  which  the  judgment  in  the  divorce  case  was  entered  was 
clothed  with  the  necessary  jurisdiction  to  render  the  same,  the 
rights  of  the  parties  in  this  case  are  precisely  the  same  as  if  the 
defendant  in  error  had  duly  executed  and  delivered  the  deed  of 
release  as  therein  ordered. 

The  jurisdiction  of  the  court  in  that  case  to  render  that  part 
of  the  decree  which  relates  to  the  release  by  the  plaintiff  there- 
in of  her  right  of  dower  is  contested  here,  on  the  ground  that 
the  plaintiff's  dower  right  was  not  a  subject  matter  before  the 
court  for  adjudication;  and  that  it  was  not  as  a  separate  and  in- 
depeaident  subject  of  adjudication  may  be  conceded.  But  un- 
der a  prayer  for  general  relief  in  an  action  for  divorce,  properly 
instituted,  it  is  within  the  jurisdiction  of  the  court  to  settle 
and  adjust  by  its  judgment  the  rights  of  the  paxties  with  re- 
spect to  the  amount  and  nature  of  the  alimony  that  shall  be  ^^^ 
awarded  the  wife,  and  the  terms  and  conditions  of  its  payment; 
and  it  appears  to  be  well  settled  that  in  awarding  the  alimony 
the  court  may,  in  its  discretion,  and  generally  will,  confirm  and 
carry  into  effect  by  its  decree  any  agreement  which  the  parties 
have  entered  into  concerning  the  earn©  that  the  court  deems 
just  and  reasonable  and  in  doing  so  may  adjudge  the  conveyance 
of  real  property  by  one  to  the  other,  in  pursuance  of  such  agree- 
ment. It  is  laid  down  as  a  general  rule  in  Nelson  on  Divorce 
and  Separation,  section  915,  that:  "The  agreement  of  the  par- 
ties with  respect  to  permanent  alimony  is  valid,  and  will  gener- 
ally be  approved  by  the  court,  and  a  decree  may  be  entered  in 
conformity  to  it."  In  the  absence  of  a  saving  provision  by  stat- 
ute as  has  already  been  noticed,  all  right  of  dower  in  the  hus- 
band's lands  ceased  on  the  dissolution  of  the  marriage  relation 
by  divorce;  and  when,  on  granting  an  absolute  divorce,  a  pro- 
Tision  was  made  for  the  wife  either  in  a  general  decree  for  ali- 
mony or  in  a  decree  entered  in  conformity  with  the  agreement 
of  the  parties,  such  provision  was  presumed  to  be  in  lieu  of 
dower.  And  where  by  statute  the  right  of  dower  is  preserved 
after  divorce,  it  seems  to  be  an  established  rule  that  the  court 
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may  make  an  allowance  of  alimony  in  lieu  of  tlie  dower,  espe- 
cially where  the  parties  have  so  agreed:  Nelson  on  Divorce  and 
Separation,  s'ec.  909.  In  Owen  v.  Yale,  75  Mich.  256,  it  was 
held  that  a  consent  decree  made  after  the  announcement  by  the 
court  that  a  divorce  would  be  granted  providing  for  such  divorce 
and  for  the  payment  of  a  gross  sum  as  alimony,  "to  be  in  full 
of  all  claims  of  the  complainant  against  the  defendant  or  his 
property,  which  payment  has  been  made  according  to  the  terms 
of  the  decree,  is  a  bar  to  any  claim  of  the  wife  to  dower." 
Among  other  cases  which  sustain  the  jurisdiction  of  the  court 
in  divorce  cases  to  render  such  decrees,  and  their  binding  force 
on  the  parties  are  Eeed  v.  Reed,  86  Mich.  600;  Tatro  v.  Tatro, 
*i2  18  Neb.  395,  53  Am.  Eep.  820;  Calame  v.  Calame,  24  N.  J. 
Eq.  440;  Webster  v.  Webster,  64  Wis.  439;  Twing  v.  O'Meara, 
59  Iowa,  326.  On  this  subject  it  is  sensibly  said  by  Ashbum, 
J.,  in  Petersine  v.  Thomas,  28  Ohio  St.  596,  599,  that:  "Under 
our  statute  a  divorce  contemplates  a  final  separation  of  the  par- 
ties. Their  paths  in  life  henceforth  diverge  and,  in  legal  con- 
templation, they  are  to  each  other  as  strangers.  When  not 
otherwise  provided,  we  think  the  statute  contemplates  that,  at 
the  time  of  decreeing  the  divorce,  the  court  will  adjust  all  the 
pecuniary  rights  of  the  parties  in  relation  to  each  other  spring- 
ing out  of  the  marital  relation  about  to  be  forever  annulled.  To 
this  end  the  court  is  given  full  discretionary  authority  to  make 
such  order  concerning  the  division  of  the  property  and  support 
of  the  children  as  to  the  court  shall  appear,  under  all  the  facts 
and  circumstances,  just,  equitable,  and  reasonable." 

The  parties  in  the  case  before  us  were  competent  under  the 
statute  to  contract  with  each  other,  and  there  is  no  reason  why, 
in  agreeing  upon  the  amount  that  should  be  paid  the  wife  in 
money,  they  might  not  stipulate  for  the  release  of  the  interest 
of  either  in  the  property  of  the  other.  The  decree  itself  is  con- 
clusive evidence  that  the  court  was  satisfied  the  agreement  on 
V  liich  it  was  rendered  was  reasonable  and  just  in  all  of  its  pro- 
visions as  carried  into  the  decree,  all  of  which,  in  our  opinion, 
it  was  within  the  jurisdiction  of  the  court  to  confirm  and  en- 
force by  its  judgment. 

An  objection  is  made  to  the  operation  of  the  decree  in  ques- 
tion as  a  bar  to  the  right  of  dower  claimed,  on  the  ground  that 
the  agreement  on  which  the  decree  is  founded  is  an  unlawful 
one;  the  stipulation  looking  to  an  immediate  divorce  being,  it 
is  said,  against  public  policy  and  rendering  the  whole  contract 
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Toid.  This  objection  is  not  available.  The  alleged  infirmity  does 
not  appear  in  the  decree  nor  in  the  record  of  that  case.  The 
agreement,  whatever  ***  its  terms,  was  merged  in  the  judg- 
ment, which,  being  regular  on  its  face,  and,  as  has  been  seen, 
rendered  by  a  court  of  competent  jurisdiction,  is  supported  by 
the  conclusive  presumption  that  every  fact  necessary  to  sustain 
it  was  properly  brought  before  the  court.  The  judgment  can- 
not be  impeached  except  by  a  direct  proceeding  to  reverse  or 
annul  it.  And  even  in  a  proceeding  of  that  character  the  party 
asserting  the  illegality  of  the  agreement  as  a  ground  of  relief 
would  find  serious  obstacles  in  the  way  of  obtaining  any  assist- 
ance from  the  courts.  Certainly,  as  long  as  the  decree  remains 
in  force  the  parties  to  it  are  estopped  from  alleging  or  proving 
the  agreement  was  illegal  or  disputing  its  validity:  Bank  of 
Wooster  v.  Stevens,  1  Ohio  St.  233,  59  Am.  Dec.  619. 

It  is  urged,  however,  that  as  the  defendants  below  pleaded 
and  proved  the  agreement  in  support  of  their  defense,  they 
brought  themselves  within  that  principle  which  denies  the  aid 
of  the  courts  to  those  who  are  parties  to  illegal  transactions. 
That  principle  is  not  applicable  to  them.  The  agreement  was 
no  longer  executory.  It  was  executed  by  the  decree  as  fully  as 
if  the  wife  in  pursuance  of  it  had  lawfully  made  and  delivered 
a  deed  of  release  of  her  dower  right.  Resort  to  the  agreement 
was  unnecessary  in  order  to  establish  the  right  to  the  relief  the 
defendants  were  seeking.  The  decree,  unaided  by  any  other  fact, 
constituted  the  legal  bar  they  set  up  to  the  dower  claimed.  And 
though  they  pleaded  the  agreement,  and,  assuming  the  burden 
imposed  by  the  court,  produced  it  in  evidence,  it  did  not  affect 
the  validity  or  operation  of  the  decree,  but  was  as  harmless  as 
it  was  immaterial,  being  neither  necessary  to  establish  the  de- 
fense nor  competent  to  invalidate  the  decree. 

The  remaining  objection  made  to  that  part  of  the  decree  in 
question  is,  that  it  was  made  a  part  thereof  and  so  entered  of 
record  without  the  knowledge  ^^^  or  consent  of  the  defendant 
in  error,  the  plaintiff  in  that  case.  It  is  admitted  that  the  at- 
torney who  took  the  decree  in  behalf  of  the  plaintiff  had  full 
knowledge  of  its  contents  as  entered  and  agreed  to  all  of  its 
provisions;  and  that  he  was  authorized  to  represent  the  plaintiff 
in  the  bringing  and  conduct  of  the  suit  and  in  all  things  per- 
taining to  her  interests  in  the  case,  including  the  making  of  all 
proper  arrangements  for  securing  to  her  the  most  advantageous 
provisions  for  alimony  out  of  the  husband's  estate.     There  was 
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no  express  limitation  on  his  authority  in  this  respect.  The 
plaintiff  relied  on  his  skill  and  judgment.  In  making  the  ar- 
rangement in  her  behalf  he  no  doubt  deemed  it  advisable  and 
beneficial  to  his  client  that  she  should  relinquish  her  inchoate 
dower  in  order  to  obtain  a  larger  amount  of  alimony  in  money 
than  she  would  otherwise  be  able  to  obtain;  and  in  so  securing 
for  her,  by  the  surrender  of  a  mere  contingency  that  might 
never  ripen  into  any  actual  value,  something  of  present  and  sub- 
stantial value,  we  are  not  satisfied  he  violated  his  professional 
trust,  nor  that  the  decree  entered  in  pursuance  of  the  agreement 
is  void. 

Besides,  no  fraud  is  charged  against  the  defendant  in  that 
case,  or  his  attorney,  nor  any  collusion  with  the  attorney  of  the 
plaintifE.  The  decree,  being  a  public  record  in  her  own  case, 
was  certainly  sufficient  to  charge  her  with  constructive  notice 
of  its  provisions  after  its  rendition;  and  the  record  here  fails  to 
show  that  she  has  not,  at  all  times  since,  had  actual  knowledge 
of  those  provisions.  Her  pleading  and  the  finding  of  the  court 
on  that  subject  in  this  case  go  no  further  than  that  the  feature 
now  objected  to  was  inserted  in  the  decree  and  so  entered  with- 
out her  knowledge;  and  though  not  important,  it  may  be  ob- 
served that  the  plaintiff,  who  alone  could  know  what  knowledge 
she  possessed,  was  not  produced  as  a  witness.  She  did  not 
choose  to  avail  herself  of  her  remedy,  if  she  could  show  suffi- 
cient grounds  therefor,  ^*-*  by  a  direct  proceeding  to  have  the 
decree  vacated  or  opened  up,  to  which  she  might  have  resorted 
at  any  time  short  of  the  statutory  bar,  but  permitted  the  decree 
to  remain  unquestioned  until  the  commencement  of  the  action 
below,  more  than  ten  years  subsequent  to  its  rendition,  and  in 
the  meantime  accepted  and  retains  all  the  fruits  of  the  judg- 
ment, all  that  was  beneficial  to  her.  Upon  no  sound  principle 
of  law  or  justice  can  sl\e  now  be  released  from  the  obligations 
of  the  judgment  on  the  plea  that  she  was  ignorant  of  its  pro- 
visions as  entered  of  record,  or  that  her  attorney  was  without 
ttuthority  to  have  it  so  entered. 

The  judgment  rendered  in  the  circuit  court  in  the  first  of 
these  cases,  awarding  dower  to  the  defendant  in  error,  will  be 
reversed,  and  judgment  rendered  for  the  plaintiffs  in  error.  And 
the  orders  and  proceedings  in  the  second  case,  being  founded  on 
the  judgment  in  the  first  one,  must  also  be  reversed  and  set 
■aside. 

Judgment  accordingly. 
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DOWER-RIGHT  TO— HOW  AFFECTED  BY  DECREE  OF 
DIVORCE. — That  a  decree  of  divorce  bars  all  claim  t»  dower,  see 
Wood  V.  Wood,  fiO  Ark.  441,  43  Am.  St  Rep.  ^  But  a  wife's  right 
of  dower,  which  is  vested  ip  her  prior  to  divorce,  is  not  devested 
thereby,  unless  the  statute  has  expressly  so  declared:  Van  Cleaf 
V.  Burns,  118  N.  Y.  549,  16  Am.  St  Rep,  782.  At  the  present  time, 
generally,  ns  the  result  of  statutory  provisions  on  the  subject,  an 
nbsoUUe  divorce  does  not  defeat  a  wife's  right  to  dower  in  the 
previously  acquired  land  of  her  husband  where  such  divorce  Is  not 
the  result  of  any  misconduct  on  her  part:  See  the  monographic 
note  to  Sanders  v.  McMillian,  39  Am.  St  Rep.  30.  on  assignment  of 
dower.  A  wife's  right  to  dower  continues  after  divorce,  unless  she 
voluntarily  relinquishes  It,  or  it  is  barred  for  one  of  the  causes 
prescribed  by  statute,  or  she  Is,  by  some  rule  of  law  or  equity, 
precluded  or  estopped  from  asserting  It:  Adams  v.  Storey,  135  III. 
448,  25  Am.  St.  Rep.  392. 

DOWERr-DIVORCE-ALIMONY— ESTOPPEL.— A  decree  of  di- 
vorce in  favor  of  a  wife,  with  a  provision  for  permanent  alimony, 
bars  dower:  Tatro  v.  Tatro,  18  Neb.  395,  53  Am.  Rep.  820.  A  wife 
cannot  have  both  dower  and  that  which  is  given  in  lieu  of  dower 
out  of  the  same  property.  Hence  If,  upon  a  decree  of  divorce  in 
favor  of  a  wife,  entered  by  consent,  she  is  given  a  secured  annuity 
for  life,  the  annuity  so  decreed  will  be  presumed  to  have  been  in 
lieu  of  dower,  and  If  she  recelvefl  it  during  her  husband's  life  and 
after  his  death,  she  will  be  estopped  from  claiming  dower  In  the 
real  estate  of  her  husband  securing  such  annuity:  Adams  v.  Storey, 
135  111.  448.  25  Am.  St  Rep.  392.  Compare  Uvely  y.  Paschal.  8ft 
Ga.  218,  89  Am.  Dec  282. 


OVERTURF  T.  GERLACH. 

[G2  Ohio  State,  127.) 

CREDITOR'S  SUIT.— THE  FEES  AND  COMPENSATION 
©FAN  EXECUTOR  OR  ADMINISTRATOR  cannot  be  reached  by  a 
creditor  during  the  administi*ation  of  the  estate  and  before  they 
have  been  allowed  by  the  probate  court 

Action  commenced  in  the  common  pleas  by  Gerlach  agamst 
Overturf  and  others.  The  plaintiff  was  a  judgment  creditor  of 
Overturf  and  sought  to  have  applied  to  the  payment  of  his 
judgment  the  fees,  commissions,  etc.,  of"  Overturf  as  executor  of 
two  certain  estates,  on  the  ground  of  the  latter's  insolvency  and 
his  inability  to  have  satisfaction  of  his  judgment.  The  peti- 
tion alleged  that  the  defendant,  Overturf,  had  no  property  on 
which  an  execution  could  be  levied,  and  prayed  for  a  finding 
of  the  amount  due  the  plaintiff.  It  was  also  prayed  that  a  re- 
ceiver be  Appointed  to  receive  and  collect  the  "fees,  commia- 
eions,  compensations,  and  rewards,**  due  Overturf  in  the  admin- 
istration of  the  estates;  that  such  receiver  apply  them  to  the 
amount  due  the  plaintiff;  and  that  an  order  issue  restraining 
their  payment  to  Overturf  as  an  individuaL    The  case  was  ap- 
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pealed  to  the  circuit  court,  which  rendered  a  judgment  for  the; 
plaintiff  and  appointed  a  receiver.  The  defendant  brought- 
eiror. 

A.  T.  Holcomb,  for  the  plaintiff  in  error. 

T.  C.  Anderson,  for  the  defendant  in  error. 

**^  MINSHALL,  J.  The  question  presented  in  this  ease- 
ls whether  the  fees  and  compensation  of  an  executor  or  ad- 
ministrator may  be  reached  by  a  creditor  during  the  adminis- 
tration of  the  estate.  Generally,  subject  to  some  eremptions,. 
any  sum  of  money  due  a  debtor  may  be  reached  in  a  proper  pro- 
ceeding by  his  creditor  where  he  refuses  to  apply  it  to  the  claim 
of  the  creditor:  Eev.  Stats,,  sec.  5464.  But  the  money  must  be 
due  or  to  become  due,  subject  to  no  other  condition  than  the 
lapse  of  time,  for  the  proceeding  **®  presupposes  the  power  to^ 
order  without  qualification  the  payment  of  money  due  the 
debtor  from  another  to  the  debtor's  creditor.  In  the  case  be- 
fore us  these  conditions  do  not  exist.  Overturf,  whatever  the 
assets  of  the  two  estates  may  be,  may  not  be  entitled  to  the  com- 
pensation and  commissions  provided  by  law  at  his  final  settle- 
ment. This  will  depend  upon  the  judgment  and  allowance  of 
the  probate  court.  By  reason  of  maladministration  he  may  be 
entitled  to  nothing,  and  nothing  may  be  -allowed  him.  Hence^ 
until  one  or  the  other  of  the  two  estates  on  which  he  is  admin- 
istering has  been  settled,  or  some  allowance  has  been  made  him 
by  the  probate  court,  it  cannot  be  said  that  anything  is  due  him. 
therefor. 

It  will  be  observed  that  there  is  no  averment  in  the  petitionr 
that  any  sum  .has  been  allowed  the  erecutor  in  either  case;  nor 
is  there  any  such  finding  of  fact.  The  statute  (Rev.  Stats.,  sec. 
6188)  does  not  say  that  the  commissions  there  provided  for  shall 
be  allowed  the  executor  or  administrator,  but  that  they  "may,'* 
and  this  will  depend  upon  the  conditions  before  stated. 

The  defendant  in  error  claims  that  the  question  is  ruled  by- 
Newark  V.  Funk,  15  Ohio  St.  462.  But  that  case  is  quite  dis- 
tinguishable from  this.  There  the  attachment  was  a  part  of 
the  salary  of  the  marshal  of  the  city  that  he  had  permitted  to 
accumulate  in  the  treasury.  It  was  due  and  payable.  The 
court  in  deciding  the  case  was  careful  to  say:  "We  do  not  say 
nor  suppose  that  a  salary  that  is  not  yet  earned,  or  for  the  pay- 
ment of  which  the  proper  period  has  not  yet  arrived,  can  be 
gamisheed  or  attached.     It  must  be  a  subsisting  claim,  due  or 
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to  become  due,  and  for  the  ultimate  payment  of  which  the  ob- 
ligation to  pay  is  fixed,  without  reference  to  future  services  or 
considerations."  There  is,  then,  a  marked  difference  in  the 
two  cases. 

It  might  be  further  observed  that  to  permit  the  fees  and  com- 
pensation of  an  administrator  to  be  ***  attached  before  they 
have  been  earned,  or  allowed  by  the  probato  court,  would  be 
productive  of  much  embarrassment  in  the  settlement  of  estates, 
and  interfere  with  the  jurisdiction  of  the  probate  court  in  their 
settlement.  Such  an  attachment  would  probably  require  the 
removal  of  the  executor  or  administrator,  as  without  this  being 
done  no  court  could  detennine  but  that  at  final  settlement  it 
would  be  unable  to  do  that  justice  between  the  es'tate  and  the 
administrator  which  the  circumstances  might  require. 

Whilst  the  embarrassment  that  might  affect  the  public  ser- 
vice in  the  attachment  of  the  salary  of  a  public  officer  waa  not 
regarded,  in  the  case  above  cited,  of  such  a  grave  character  as, 
on  grounds  of  public  policy,  to  forbid  its  adoption  by  a  creditor, 
yet  its  impolicy  in  the  case  of  administrators,  for  the  reasons 
stated,  is  more  apparent  than  in  the  case  of  public  officers,  and 
has  not  been  sustained  by  any  court.  Without  the  appoint- 
ment of  a  receiver,  as  was  done  in  this  case,  the  order  on  the  ad- 
ministrator would  be  of  little  avail.  This  would  be  likely  to 
result  in  a  conflict  between  two  courts,  to  some  extent  exercis- 
ing jurisdiction  over  the  same  subject  matter — ^the  assets  of 
the  estate  of  a  deceased  person.  The  receiver  acting  under  the 
order  of  the  court  appointing  him,  and  the  administrator  under 
that  of  the  probate  court,  which,  in  case  of  a  conflict,  should 
determine  wheiher  a  given  sum  should  be  paid  the  receiver,  the 
common  pletis,  or  the  probate  court?  Surely,  the  common 
pleas  could  not,  without  invading  the  jurisdiction  of  the  pro- 
bate court,  do  so;  so  that  the  appointment  of  a  receiver  would 
be  of  no  avail;  and  this  shows  that  such  a  practice  would  not1)e 
well  founded  in  principle;  and  yet,  as  before  suggested,  without 
the  appointment  of  a  receiver  little  or  nothing  could  be  aiccom- 
plished. 

Judgment  reversed  and  petition  below  dismissed. 

PROPERTY  IN  CUSTODIA  LBGIS  CANNOT  BE  ATTACHED. 
Hence,  executors  or  adiuinistratora  are  not  subject  to  garnishment, 
because  It  would  disturb  the  lav^  of  administration  to  allow  It: 
Brewer  v.  Hutton,  45  W.  Va.  106,  72  Am.  St.  Rep.  804.  That  moneys 
earned  may  be  reached  in  a  creditor's  suit,  though  ixot  due,  see 
extended  note  to  Massey  v.  Gorton,  90  Am.  Dec  2M,  discussing 
creditors'  suits. 
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CINCINNATI  VOLKSBLATT  CO.  t.  HOFFMEISTEB. 

[62  Ohio  State,  189.] 

INJUNCTION— STOCKHOT^DER'S  RIGHT  TO  INSPECT 
BOOKS  AND  RECORDS.— The  proper  remedy  to  enforce  the  statu- 
tory iTJght  of  a  stockholder  in  a  corporation  to  inspect  the  books 
and  records  thereof  is  by  Injunction. 

OO-RPORATIONS— INSPECTTION  OF  BOOKS  AND  REC- 
ORDS—SUFFICIENCY OF  PETITION  FOR.— It  is  not  necessary 
for  a  stockholder  in  a  corporation,  who  demands  an  inspection  of 
its  books  aiad  records,  to  state  in  his  petition  what  his  reasons  are 
for  desiring  It,  or  to  shoAV  that  he  is  actuated  by  proper  motives 
and  in  the  pui-suit  of  justifiable  ends.  It  is  sufficient  for  his  pe- 
tition to  show  that  he  is  a  stockholder;  that  he  has  requested  such 
inspection  to  be  made  at  a  reasonable  time;  and  that  his  request 
has  been  refused. 

CORPORATIONS— RIGHT  TO  INSPECT  BOOKS  AND 
EJJOORDS— INCIDENTS  OF.— The  right  of  a  stockholder  to  take 
copies  of  the  books  and  records  of  a  corporation  is  incidental  to 
his  right  to  inspect  them,  and  such  rights  may  be  exercised  by 
the  stockholder  himself  or  by  his  agent.  Furthermore,  the  right 
of  inspection  is  not  limited  to  one  inspection,  but  may  be  exercised, 
at  any  reasonable  time,  so  long  as  the  relation  of  st)ockholder  ex- 
ists. 

Hoffmeister,  the  defendant  in  error,  was  a  stockholder  in  the 
Cincinnati  Volksblatt  Company,  a  corporation,  and  made  a  re- 
quest of  it  to  allow  him  to  inspect  its  books  and  records  and 
to  fix  a  reasonable  time  therefor.  The  company  refused  to 
allow  him  to  make  such  inspection  at  any  time,  whereupon  Hoff- 
meister filed  a  petition  stating  these  facts,  and  praying  that  the 
company  be  enjoined  from  refusing  to  permit  him  to  make  such 
inspection.  The  company's  demurrer  was  overruled  and  its 
answer  alleged  a  want  of  good  faith  on  the  plaintiff's  part..  The 
trial  court  found  th^t  the  plaintiff  was  entitled  to  make  such 
inspection,  at  any  reasonable  time,  either  by  himse'lf  or  by  agent, 
bookkeeper,  or  accountant,  and  that  he  might  also  take  copies  of 
such  books  and  records.  Judgment  was  entered  enjoining  such 
inspection  and  permitting  copies  to  be  so  taken.  This  judgment 
was  affirmed  by  the  general  term  of  the  superior  court,  and  the 
company  brought  error. 

Charles  W.  Baker,  for  the  plaintiff  in  error. 

Alfred  W.  Benedict  and  Jerome  D.  Creed,  for  the  defendant 
in  errar. 

186  SPEAR,  J.  It  is  argued  in  support  of  the  petition  in 
error  that  the  plaintiff  has  mistaken  bis  remedy;  that  if  he  has 
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any  it  is  by  mandamus,  and  not  by  injunction,  and  that  the 
superior  court  is  without  jurisdiction — that  court  having  no 
jurisdiction  in  mandamus.  Also,  that  sufficient  facts  are 
neither  stated  in  the  petition  nor  proven  to  entitle  the  plain- 
tiff to  any  injunction  whatever,  and  that,  under  any  possible 
showing,  he  was  not  entitled  to  the  sweeping  order  that  the 
court  made. 

1.  The  proper  fonn  of  action.  As  to  mandamus  our  stat- 
ute (Rev.  Stats.,  sec.  6741)  provides:  "Mandamus  is  a  writ  is- 
sued in  the  name  of  the  state  to  an  inferior  tribunal,  a  corpora- 
tion, board,  or  person,  commanding  the  performance  of  an  act 
which  ^^'^  the  law  specifically  enjoins  as  a  duty  resulting  from 
an  othce,  trust,  or  station.'*  And  by  section  6744  it  "must  not 
be  issued  in  a  case  whe^e  there  is  a  plain  and  adequate  remedy 
in  the  ordinary  course  of  the  law."  In  some  jurisdictions  the 
remedy  of  mandamus  is  given  to  right  wrongs  similar  to  the 
one  here  complained  of.  We  are  not,  however,  concerned  with 
the  law  of  other  states,  but  with  that  of  our  own,  and  it  seems 
hardly  necessary  to  take  space  to  demonstrate  that  in  Ohio  man- 
damus is  not,  but  that  injunction  is,  the  proper  remedy  in  a 
case  of  this  nature.  The  complaint  of  plaintiff  is  that  he  is  un- 
lawfully prevented  from  the  enjoyment  of  a  right  which  is  in- 
cident to  his  ownership  of  stock,  and  his  remedy  is  that  the 
corporation  be  compelled  to  desist  from  such  deprivation.  This 
does  not  call  for  the  performance  of  an  act  which  the  law  spe- 
cifically enjoins.  It  is,  on  the  other  hand,  an  act  which  may  be 
compelled  by  injunction  in  the  common  and  ordinary  exercise  of 
that  power.  There  is,  therefore,  a  plain  and  adequate  remedy 
open  to  him  in  the  ordinary  course  of  the  law,  for,  within  the 
meaning  of  this  statute,  an  equity  proceeding  is  a  proceeding  of 
that  character.  There  is,  in  the  opinion  of  the  writer,  anoUier 
and  perliaps  better  reason  than  the  foregoing  for  the  conclu- 
sion announced  (Fraternal  Mystic  Circle  v.  State,  61  Ohio  St. 
628,  76  Am.  St.  Eep.  446),  but  the  one  given  is  deemed  sufficient 
for  the  purposes  of  this  case:  Freon  v.  Carriage  Co.,  42  Ohio 
St.  30,  51  Am.  Rep.  794;  State  v.  Carpenter,  51  Ohio  St.  83,  46 
Am.  St.  Rep.  556, 

2.  It  being  determined  that  the  action  was  properly  brought 
and  that  the  court  had  jurisdiction,  is  the  petition  sufficient,  or 
must  the  plaintiff,  before  he  can  have  standing  in  court,  set 
out  what  his  reasons  for  desiring  the  inspection  asked  are,  and 
show  that  he  is  actuated  by  proper  motivea  and  in  the  pursuit 
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of  justifiable  ends?  Such  is  the  contention  of  plaintiff  in  er- 
ror. The  statute  is  (section  3254):  "And  the  books  and  records 
of  such  corporation  shall  ^®®  at  all  reasonable  times  be  open 
to  the  inspection  of  every  stockholder."  But  it  is  insisted  that 
this  provision  is  not  intended  to  enlarge  the  right,  but  is  a  mere 
affirmation  of  the  common-law  rule,  and  that  that  rule  embodies 
many  conditions,  among  them  that  the  stockholder  must  allege 
and  prove  that  he  is  acting  in  good  faith.  Without  stopping 
to  discuss  the  extent  of,  and  the  limitations  upon,  the  rule  aa 
established  by  the  common  law  (for  the  holdings  are  at  variance 
upon  it),  we  inquire  what  reason  there  is  for  saying  that  the 
intent  of  the  legislature  was  to  merely  affirm  the  common-law 
rule?  K  that  had  been  all,  why  take  the  trouble  to  legislate  on 
the  subject  at  all?  Is  it  noi  more  reasonable  to  conclude  that 
the  object  was  to  get  rid  of  all  uncertainty  and  of  various  con- 
ditions, whatever  they  were,  and  establish  the  right  by  a  rule, 
clear,  direct,  simple,  and  practically  without  qualification?  The 
language  is  plain.  The  right  given  is  clear.  One  condition, 
and  one  only,  is  attached,  viz.,  that  the  right  can  be  exercised 
only  at  reasonable  times.  Ordinarily,  the  motive  or  purpose  of 
the  party  who  is  in  the  exercise  of,  or  is  about  to  exercise,  a 
clear  legal  right  is  unimportant:  Letts  v.  Kessler,  54  Ohio  St. 
73,  and  authorities  cited;  McDonald  v.  Smalley,  1  Pet.  630.  A 
like  rule  prevails  as  to  one's  pursuit  of  an  equitable  remedy: 
Morris  v.  Tuthill,  72  N.  Y.  575;  Davis  v.  Flagg,  35  N.  J.  Eq. 
491;  Thompson  on  Corporations,  sec.  4412,  and  authorities  cited. 
No  reason  is  apparent  why  the  rule  should  not  apply  to  the  case 
at  bar.  We  are  of  the  opinion  that  where  a  suitor  demands  the 
enforcement  of  a  clear  right  given  him  by  law,  whether  the 
remedy  be  legal  or  equitable,  his  motive  for  such  action  is  not  a 
proper  subject  for  judicial  investigation.  The  petition  stated  a 
cause  of  action,  and  if  supported  by  the  evidence  warranted  the 
granting  of  equitable  relief. 

3.  Was  the  order  of  the  trial  court  too  broad?  The  finding 
by  the  court  of  all  the  issues  for  the  *^  plaintiff  settles  the 
questions  of  fact  for  this  court,  but  it  is  not  improper  to  add 
that  there  was  an  entire  failure  to  show  on  the  part  of  defend- 
ant that  the  plaintiff  was  acting  from  the  improper  motives 
charged  in  the  answer,  and  that  the  evidence,  all  of  which  we 
have  read  and  considered,  fully  justifies  the  finding  in  favor  of 
the  plaintiff.  So  that  even  had  the  petition  been  obnoxious  to 
a  demurrer  in  failing  to  allege  a  proper  purpose  for  the  suit. 
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the  defendant,  having  obtained  a  full  hearing  on  the  charges 
stated  in  the  answer,  would  have  no  ground  of  complaint  on  ac- 
count of  the  action  of  the  court  on  the  demurrer. 

The  contention  is  that  whatever  right  of  examination  the 
statute  gives  is  a  personal  right,  and  must  be  exercised  by  the 
stockholder  in  person.  Since  when,  we  would  inquire,  has  it 
been  the  law  that  one  who  has  given  him  a  clear  right  as  to 
projierty  may  not  erercise  it  by  any  proper  agent?  The  propo- 
sition has  the  quality  of  novelty,  but  it  is  not  sound.  It  must 
be  apparent  on  reflection  that  if  so  circumscribed  a  limit  were 
placed  on  the  right,  its  exercise  in  many  instances  would  be 
futile:  Foster  v.  White,  86  Ala.  467;  Mitchell  v.  Rubber  etc. 
Co.  (N.  J.  Eq.,  June  4,  1892),  37  Corp,  Cas.  42,  and  notes,  and 
same  case  in  24  Atl.  fiep.  407;  State  v.  Bienville  Oil  Works,  28 
La.  Ann.  204. 

I  Nor  is  the  right  limited  to  one  inspection.  It  is  an  incident 
to  ownership  of  stock,  and  may  be  exercised  at  any  reasonable 
time,  so  long  as  the  relation  of  stockholder  subsists.  The  right 
to  take  copies  from  the  records  follows  as  an  incident  to  the 
right  to  inspect.  It  rests,  as  does  the  entire  right  to  examina- 
tion rest,  upon  the  broad  ground  that  the  business  of  the  cor- 
poration is  not  the  business  of  the  oflBcers  exclusively,  but  is  the 
business  of  the  stockholders:  Phoenix  Iron  Co.  v.  Common- 
wealth, 113  Pa.  St.  563;  Mutter  v.  Eastern  etc.  By.  Co.,  L.  B. 
38  Ch.  Div.  92. 

We  refrain  from  extended  discussion  of  the  questions  *^**  In- 
volved, because  they  are  fully  and  ably  discussed  and  the  au- 
thorities cited  at  large  in  the  briefs  of  the  respective  counsel 
which  precede,  and  to  which  attention  is  here  directed. 

We  would  add,  however,  that  the  rights  of  the  plaintiff  in 
this  case  are  based  upon  a  recognition  of  his  standing  as  an  in- 
tegral part  of  the  corporation.  The  idea  that  the  corporation 
is  an  entity  distinct  from  the  corporators  who  compose  it  has 
been  aptly  characterized  as  "a  nebulous  fiction  of  thought.** 
Much  learning  has  been  indulged  in  and  much  space  occupied 
by  text-writers  and  others  in  an  effort  to  differentiate  the  es- 
Bential  character  of  a  corporation  from  that  of  its  stockholder* 
and  great  ingenuity  has  been  displayed  in  the  argument,  but  it 
has  been  in  the  main  a  fruitless  metaphysical  discussion.  For 
the  purpose  of  description,  and  in  defining  corporate  rights  and 
obligations,  and  characterizing  corporate  action,  the  fiction  that 
the  corporation  is  an  artificial  person  or  entity,  apart  from  its 
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members,  may  be  convenient  and  possibly  useful,  but  in  tbc 
opinion  of  the  writer  the  argument  favoring  the  essential  sepa- 
rate entity  of  the  corporation  fails,  and  it  is  believed  that  the 
effort  has  resulted  in  misleading  conceptions  and  in  much  con- 
fusion of  thought  upon  the  subject.  When  all  has  been  said  it 
remains  that  a  corporation  is  not  in  reality  a  person  or  a  thing 
distinct  from  its  constituent  parts,  and  the  constituent  parts  are 
the  stockholders,  as  much  so  in  essence  and  in  reality  as  the 
several  partners  are  the  constituent  parts  of  the  partnership. 
Stripped  of  misleading  verbiage,  the  corporation  is  a  device 
created  by  law  whereby  an  aggregation  of  persons  who  may 
avail  themselves  of  its  privileges  by  organization  are  permitted 
to  use  their  property  in  a  way  different  from  that  which  is  per- 
mitted to  others  who  do  not  so  organize,  and  with  certain  spe- 
cial advantages,  among  which  are  a  measure  as  to  piexsonal  lia- 
bility for  debts  and  the  power  to  perpetuate  the  organization 
*^*  denied  by  the  law  to  all  others.  With  this  conception  of  a 
corporation  it  would  seem  to  follow  as  matter  of  course  that 
the  property  of  a  corporation,  although  subject  under  some  con- 
ditions to  rights  of  creditors,  is,  in  the  last  analysis,  that  of  the 
stockholders,  and  that  wheal  one  seeks  an  inspection  of  its  books, 
records,  or  property  he  is  in  reality  but  seeking  an  inspection  of 
his  own,  and  that  this  should  be  accorded  fully,  freely,  and  at  all 
times  when  such  Inspection  will  not  unreasonably  iniconvenience 
others  who  have  like  interest  in  and  rights  to  the  property,  and 
that  the  attempt  to  unreasonably  hamper  such  inspection  by 
officers,  managers,  or  others  is  an  unjust  exercise  of  power,  and 
one  which  courts  should  not  sanction. 

Nor  can  the  officers  of  the  corporation  or  the  other  stock- 
holders justly  complain.  They  have  chosen  this  method  of  in- 
vesting their  means  and  conducting  the  business  for  personal 
profit,  a  method  which,  as  we  have  seen,  is  especially  favored  by 
the  law,  and  they  should  expect  to  endure  such  inconveniences 
and  such  chances  of  exposure  of  management  as  the  method  en- 
tails. In  other  words,  it  is  not  unreasonable  that  they  should 
be  required  to  take  the  bitter  with  the  sweet. 

No  error  is  found  in  the  judgments  of  the  courts  below,  and 
they  will  be  affirmed. 


OOBPORATIONS— RIGHT  TO  INSPECT  BOOKS  AND  PA- 
PERS—MANDAMUS.— A  stockholder  has  the  right  to  Inspect  the 
books  and  papers  of  a  corporatiou  under  a  statute  giving  him,  at 
all  reasonable  times,  the  right  to  examine  the  records  and  books 
of  account  of  the  corporation.     This  right  is  usually  enforced  by 
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xuandamus.  A  stockholder's  statutory  right  to  examine  the  books 
and  records  of  a  corporation  is  absolute,  except  that  it  shall  not 
he  exercised  from  ddle  curiosity  oar  for  improper  or  unlawful  pur- 
poses. Their  custodian  cannot  question  the  motives  and  purposes 
■of  the  stockholder  in  making  the  examination,  and,  if  the  right  of 
examination  is  refused  on  the  ground  that  its  object  is  improper, 
the  custodian  must  assume  the  burden  of  proving  it  to  be  so:  Stone 
V.  Kellogg,  1C5  111.  192,  56  Am.  St  Rep.  240;  Elsworth  v.  Dorwart, 
95  Iowa,  108,  58  Am.  St.  Rep.  427;  Legendre  v.  New  Orleans  etc. 
Assn.,  45  La.  Ann.  609,  40  Am.  St.  Rep.  243. 

CORPORATIONS.— A  STOCKHOLDER'S  RIGHT  TO  MAKE 
ABSTRACTS  and  memoranda  of  documents,  books,  and  papers  is 
&B  full  and  complete  as  is  his  right  to  an  inspection  thereof:  Swift 
T.  Richardson,  7  Houst.  338.  40  Am.  St  Bep.  127. 


ANBEES  V.  MORGAN. 
[62  Ohio  State.  23G.] 

OORPORATION&-CHANGB  OF  PARTNERSHIPS  INTO 
—EFFECT  OF,  UPON  DEBTS.— If,  for  the  pui-pose  of  continuing 
«  business,  it  is  changed  from  a  partnership  to  a  corporation,  the 
latter  taking  all  the  property  of  the  partnership,  by  the  members 
of  the  firm  transferring  their  respective  interests  therein  to  the 
corporation,  and  receiving  a  like  interest  in  the  capital  stock  of 
the  company  in  consideration  of  the  transfer,  and  the  parties  re- 
main the  same,  the  debts  of  the  firm  become  the  debts  of  the 
corporation,  which  is  answerable  therefor,  whether  It  has  expressly 
assumed  them  or  not.  Such  a  transaction  is  not  a  sale  of  property 
by  one  to  another.  The  corporation  cannot  retain  the  property  and 
^repudiate  the  liability. 

DEBTOR  AND  CREDITOR— CHANGE  OF  PARTNERSHIP 
INTO  CORPORATION— NOVATION— WHAT  IS  NOT.— If  the  mem- 
bers of  a  pairtiiership  contemplate  changing  the  business  into  a 
corporation,  for  the  purpose  of  coutViuing  it,  without  a  change  of 
parties,  and  a  member  of  the  firm  assumes  one  of  its  debts  to  a 
creditor  in  discharge  of  a  debt  of  his  own  to  the  company,  the 
transaction  does  not  constitute  a  novation  as  to  the  firm  creditor, 
■where  he  had  no  knowledge  of  It  and  never  assented  to  it  and  does 
not  in  any  way  affect  his  rights  as  a  creditor  of  the  corporation. 
As  between  such  member  and  the  corporation.  It  is  the  debt  of 
the  former,  but  as  between  the  firm  cretlitor  and  the  corporation, 
it  is  the  debt  of  the  latter. 

CORrORATIONS— CHANGE  OF  PARTNERSHIPS  INTO— 
OHANGE  OF  STOCKHOLDERS— RIGHTS  OF  CREDITORS.— The 
rights  of  a  creditor  of  a  partnership,  when  it  becomes  a  corpora- 
tion, cannot  be  altered  by  subsequent  changes  in  the  stockholders. 
The  latter  may  wholly  change  and  the  company  remain  the  same 
as  to  rights  and  liabilities. 

EVERY  CORPORATION  HAS  POWER  TO  MAKE  A  NOTE 
to  secure  the  payment  of  its  own  debt 

Suit  brought  by  the  plaintiff,  Andres,  against  the  defendant, 
Morgan,  assignee  of  the  Fraiiklin  Milling  Company,  an  insolvent 
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corporation,  to  compel  the  allowance  of  a  claim  held  by  him 
against  the  company.  This  claim  was  evidenced  by  a  promis- 
sory note,  made  January  1,  1896,  and  bearing  the  signatures  of 
Rufus  Peters,  and  the  "Franklin  Milling  Company,"  per  J.  A. 
Long.  This  note  was  presented  to  the  assignee  and  rejected. 
The  gist  of  the  answer  was  that  it  was  the  note  of  Peters,  that 
the  name  of  the  company  was  signed  thereto  by  Long,  who  was 
its  general  manager,  without  authority,  and  that,  as  to  the  com- 
pany, there  was  no  consideration  for  the  note.  There  was  a 
judgment  for  the  plaintiff  in  the  common  pleas  and  the  assignee 
appealed.  For  many  years  prior  to  April  9,  1889,  a  partner- 
ehip,  known  as  the  "Franklin  Mill  Company,"  existed,  but 
on  that  date  a  corporation  composed  of  the  members  of  the 
partnership  was  organized  under  the  name  of  the  "Franklin 
Milling  Company."  After  the  corporation  was  formed  M.  L. 
Sternberger,  who  was  not  a  member  of  the  partnersliip,  sub- 
scribed for  stock,  but  there  was  no  finding  that  he  ever  paid  for 
it;  and,  at  the  time  of  such  formation,  or  shortly  afterward,  one 
Evans,  who  was  not  a  member  of  the  partnership,  purchased  a 
portion  of  the  stock  of  a  shareholder,  Eufus  Peters,  but  had  not 
paid  for  it  at  the  time  of  the  assignment.  The  plaintiff  was 
one  of  the  creditors  of  the  company  at  the  time  of  its  "reorgani- 
zation." A  short  time  before  the  formation  of  the  corporation 
an  assessment  was  levied,  to  be  applied  upon  the  company's  in- 
debtedness, but  Eufus  Peters  was  unable  to  pay,  and  he  assumed 
the  payment  of  the  plaintiff's  debt,  as  stated  in  the  opinion. 
Sutherland  was  president  of  the  corporation  for  a  portion  of  the 
time  that  the  renewals  of  the  indebtedness  to  the  plaintiff  were 
being  made,  and  was  the  financial  agent  and  manager  thereof  at 
all  times  until  March,  1896.  The  renewals  were  made  by  Long, 
as  secretary  of  the  corporation,  at  the  request  and  order  of 
Sutherland,  down  to  and  including  the  note  in  suit;  but  the 
officers  or  agents  of  the  corporation  were  not  authorized  by  any 
resolution  of  its  board  of  directors  or  by-laws  thereof  to  sign 
commercial  paper  of  any  kind  or  character.  The  circuit  court 
concluded  that  the  corporation  had  no  authority  to  sign  the 
note;  that  its  signing,  as  stated,  was  "ultra  vires,"  and  that  the 
note  was  not  the  liability  of  the  corporation.  The  plaintiff 
brought  error. 

J.  M.  McGillivray,  for  the  plaintiff  in  error. 

T.  A.  Jones,  for  the  defendant  in  error. 
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**^  MINSHALL,  J.  The  facts  disclose  that  the  corporation 
was  formed  by  the  incorporation  of  the  members  comprising  a 
partnership.  The  change  was  from  a  partnership  to  a  corpora- 
tion. The  latter  took  all  the  property  of  the  partnership. 
This  was  accomplished  by  the  members  of  the  firm  on  the  for- 
mation of  the  corporation,  transferring  their  respective  interests 
in  the  partnership  to  it,  and  receiving  a  like  interest  in  the  cap- 
ital stock  of  the  company  in  consideration  of  th©  transfer.  The 
members  of  the  partnership  may  be  said  to  have  simply  put  on  a 
new  coat.  The  stock  seems  to  have  been  divided  into  interests 
or  shares  of  one-eighth,  the  members  of  the  partnership  having 
6even-*ighths  and  holding  one-€ighth  in  common;  or,  which  is 
more  to  the  purpose,  each  one-eighth  held  by  the  former  mem- 
bers of  the  firm  represented,  in  the  capital  of  the  company,  one- 
eighth  plus  one  fifty-sixth  of  the  capital  stock,  since  ***  the 
capital  was  all  owned  by  those  who  formed  the  partnership.  On 
this  state  of  case  it  is  very  clear  that  the  corporation  was  liable 
for  this  debt  whether  it  had  expressly  assumed  the  indebtedness 
of  the  partnership  or  not.  It  is  not  to  be  regarded  as  an  or- 
dinary sale  of  property  by  one  to  another.  A  partnership  is  a 
quasi  legal  entity.  It  owns  property  and  has  liabilities  as  such. 
Its  creditors  have  a  right  to  the  payment  of  their  claims  from 
the  partnership  assets  in  preference  to  individual  creditors,  and 
have  in  equity  a  lien  on  the  assets  of  the  firm  that  may  he 
worked  out  through  the  partners.  So  that  when  the  partners 
transferred  all  the  property  of  the  firm  to  the  company  the 
partnership  was  dissolved  and  the  rights  of  its  (areditors  followed 
the  partners  and  the  property  into  the  corporation,  and  it  was 
bound  to  discharge  the  debts  of  the  partnership,  having  received 
the  property  of  the  partnership  on  which  it  had  obtained  credit. 
It  could  not  retain  the  property  and  repudiate  the  liability. 

All  that  the  corporation  paid  for  the  property  transferred  to 
it  was  the  stock  issued  in  exchange — simply  a  metamorphosis  of 
a  partnership  into  a  corporation,  without  any  change  of  individ- 
uals, and  unless  it  assumed  the  payment  of  the  debts  of  the  firm 
there  was  no  consideration  for  the  transfer  of  the  property — for 
the  stock  without  the  property  represented  nothing  and  was 
worth  nothing.  That  a  corporation  could  be  formed  and  with 
its  capital  purchase  a  partnership  and  its  business  without  be- 
ing liable  for  its  debts  unless  expressly  assumed  is  not  douHed ; 
but  this  is  not  such  a  case.  This  is  like  the  case  of  Reed  Brothers 
Co,  ▼.  First  Nat.  Bank,  46  Neb.  168,  where  a  partnership  en- 
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gaged  in  a  general  mercantile  business,  in  straitened  and  failing 
circumstances,  incorporated,  and  the  assets  and  business  of  the 
partne^.:2hip  were  transferred  to  the  corporation  and  appropri- 
ated to  its  object  and  purpose,  the  business  of  the  partnership 
being  continued  by  **^  the  corporation,  it  was  held  that  tho 
corporation  was  presumptively  liable  for  the  partnership  debts: 
See  2  Cook  on  Stock  and  Stockholders,  sec.  669,  note  3;  Mora- 
wetz  on  Corporations,  sees.  791,  812;  Broughton  v.  Pensacola, 
93  U.  S.  266-270;  Beach  on  Private  Corporations,  sec.  360. 

There  was  in  fact  no  purchase  in  this  case;  it,  as  shown, 
was  simply  a  change  from  doing  business  in  one  capacity  to  that 
of  another — the  same  persons  changed  from  partners  to  corpo- 
rators— and  this  distinction  reconciles  many  cases  on  the  sub- 
ject that  might  otherwise  seem  in  conflict  Where  there  is  a 
purchase  in  fact  by  a  new  company  from  an  old  one  there  is,  as 
before  observed,  no  liability  of  the  new  for  the  debts  of  the  old 
company  unless  assumed  as  a  part  of  the  consideration.  But 
where  a  mere  transformation  is  had,  parties  remaining  the  same, 
and  the  property  is  transfeiTed  by  the  members  of  the  old  com- 
pany transferring  their  interest  in  it  for  an  equal  interest  in  it 
as  property  of  the  new,  the  transaction  does  not  constitute  a  sale 
by  the  one  and  a  purchase  by  the  other;  it  is  simply  a  change 
in  the  manner  and  form  of  carrying  on  the  same  business  by 
the  same  persons;  and  brushing  aside  the  fiction  of  a  legal  en- 
tity, it  is  seen  that  no  real  change  has  taken  place,  and  that  in 
looking  to  the  new  formation  for  payment  the  creditor  looks  to 
the  same  persons,  possessed  of  the  same  property  and  rights, 
he  contracted  with  in  the  first  instance;  and  to  construe  the 
transaction  as  to  creditors  as  a  purchase  tends  to  operate  a 
fraud  on  their  rights.  Every  purchase  implies  two  distinct  per- 
sons— a  buyer  and  seller.  It  is  a  moral  impossibility  for  one 
person  to  buy  of  or  sell  to  himself.  Modern  decisions,  as  ob- 
served by  Mr.  Taylor  (Taylor  on  Private  Corporations,  sec.  51), 
are  tending  to  a  disregard  of  the  mental  conception  that  a  cor- 
poration is  an  entity  separate  from  its  corporators,  as  in  many 
instances  it  is  simply  a  "stumbling  block"  in  the  way  of  doing 
justice  between  real  persons. 

**^  But  again,  the  facts  found  show  that  the  assumption  of 
the  debts  of  the  partnership  was  a  part  of  the  understanding 
and  agreement  by  which  the  company  was  formed.  The  finding 
is  that  at  the  date  of  the  "reorganization"  the  partnership  con- 
Teyed  all  its  property,  real  and  personal,  to  the  corporation,  and 
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that  it  was  formed  for  the  purpose  of  oontinuing  the  business 
in  which  the  partners  had  been  engaged,  and  "that  the  liabili- 
ties of  the  partnersliip  were  treated  by  the  corporation  as  debts 
of  the  corporation,  and  in  renewing  the  partnership  liabilities 
the  corporation  treated  them  in  the  same  way  as  liabilities  of 
the  corporation  made  after  the  incorporation;  and  that  the 
transactions  of  Sutherland  with  the  plaintiff  in  causing  the 
notes  to  be  renewed  were  well  known  to  all  the  stockholders  of 
the  corporation  save  M.  L.  Sternberger,"  whose  relation  to  the 
corporation  wUl  be  hereafter  noticed.  These  facts  are  only 
consistent  with  an  express  understanding  that  the  debts  of  the 
partnership  were  to  be  assumed  and  paid  by  the  company.  It 
will  help  in  understanding  the  transaction  to  note  the  fact  that 
the  same  persons  who  formed  the  partnership  were  the  incor- 
porators of  the  company;  there  were  not  two  real  parties  in 
existence  dealing  with  each  other.  It  was  conducted  by  one 
Bet  of  persons,  managing  a  business  for  their  own  profit  and 
convenience,  and  what  more  natural  in  such  case  than  in  pass- 
ing from  a  partnership  to  a  corporation  they  should  determine 
to  carry  with  them  their  liabilities  as  well  as  their  property? 
Nothing  could  be  gained  to  them  by  not  doing  so,  and  it  would 
be  much  to  their  convenience  to  do  so.  And  it  seems  that  this 
is  not  disputed  as  to  their  creditors  in  general,  but  certain 
facts  are  found  which  are  supposed  to  vary  this  obligation  as 
to  the  claim  of  the  plaintiff.  It  is  found  that  at  the  time  of 
the  "reorganization"  the  firm  owed  some  twenty  thousand  dol- 
lars, and  that  a  short  time  before  the  members  made  an  assess- 
ment on  themselves  of  one  thousand  dollars  to  ^^'^  each  onifr- 
eighth  interest,  amounting  to  seven  thousand  dollars,  one- 
eighth  not  being  assessed,  the  balance  of  the  indebtedness  to 
be  carried  by  the  company.  At  the  time  of  the  assessment 
Eufus  Peters,  owner  of  a  fourth  interest,  was  assessed  two  thou- 
sand dollars.  Not  being  able  to  pay  he  assumed  the  payment 
of  the  debt  to  the  plaintiff,  then  two  thousand  dollars.  It  is 
claimed  that  this  amounted  to  a  novation.  But  the  plaintiff 
was  not  consulted,  knew  nothing  of  the  arrangement,  could  not 
have  assented,  and  did  not,  and  therefore  there  was  no  nova- 
tion as  to  him.  His  rights  remained  unaffected.  Under  this 
agreement  payments  were  made  and  renewals  given  from  time 
to  time,  when  the  amount  was  reduced  to  the  sum  for  which 
the  note  in  suit  was  given,  the  renewals  having  been  signed 
as  the  note  in  suit  except  during  the  time  Sternberger  was  a 
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subscriber  to  siock.  When  these  payments  were  made  by  the 
corporation  it  immediately  charged  them  to  Peters  and  took 
credit  to  itself  on  his  account  for  salary.  This  was  a  very  clear 
recognition  by  the  corporation  that  it  regarded  the  debt  as  its 
own  so  far  as  the  plaintiff  was  concerned.  It  made  the  pay- 
ments and  took  credit  to  itself  in  its  account  with  Peters. 
This  was  according  to  the  agreement  between  it  and  Peters, 
but  the  plaintiff  was  no  party  to  it  and  did  not  know  of  it.  As 
between  Peters  and  the  corporation  it  was  the  debt  of  the 
former,  but  as  between  the  plaintiff  and  the  corporation  it  was 
the  debt  of  the  latter. 

Again,  the  fact  is  found  that  one  Stemberger,  after  the  com- 
pany was  formed,  subscribed  for  an  eighth  interest  in  the  capi- 
tal stock  of  the  company  at  five  thousand  dollajSb  This,  we 
suppose,  was  the  one-eighth  the  company  owned  and  had  not 
been  disposed  of.  It  amounted  to  no  more  than  an  effort  to 
increase  the  stock  to  that  extent — one-eighth  was  added  in  the 
way  of  what  is  commonly  called  water.  This,  however, 
amounted  to  nothing,  as  in  about  a  year  afterward  he  sur- 
rendered the  stock.  There  is  no  finding  ^*^  that  he  ever  paid 
for  it;  the  finding  is  that  he  subscribed  for  it.  We  assume 
that  if  the  evidence  had  wajranted  such  a  finding  it  would 
have  been  made;  the  rule  being  that  when  a  finding  is  requested 
it  contains  all  the  facts  that  the  evidence  warranted.  It  is  al- 
so found  that  one  Evans  purchased  of  Peters  a  portion  of  his 
stock,  agreeing  to  pay  five  hundred  dollars  for  it;  but  the  find- 
ing is  that  he  had  not  paid  for  it  at  the  time  of  the  assignment. 
We  do  not  see  how  any  of  these  findings  can  in  any  way  affect 
the  right  of  the  plaintiff  to  be  regarded  as  a  creditor  of  the  cor- 
poration. The  fact  remains  that  the  persons  who  composed  the 
partnership  constituted  the  stockholders  of  the  company  from 
its  organization  to  the  assignment.  But  suppose  it  were  true 
that  Sternberger  became  and  remained  a  stockholder  of  the 
company,  and  that  Evans  acquired  and  paid  for  a  portion  of 
the  stock  of  Peters,  how  would  this  vary  the  rights  of  the  plain- 
tiff? His  rights  accrued  when  the  partnership  became  a  cor- 
poration, and  cannot  be  changed  by  subsequent  changes  in  the 
stockholders.  His  rights  avail  against  the  company  and  not 
the  stockholders.  The  latter  may  wholly  change  and  the  com- 
pany remain  the  same  as  to  rights  and  liabilities. 

But  it  is  argued  that  the  act  of  Long  in  signing  the  company*! 
name  was  ultra  vires.     The  doctrine  has  no  application  to  this 
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■case.     "We  have  sho\ra  that  the  debt  was  the  debt  of  the  com- 
pany; it  received  all  the  property  of  the  plaintiff  and  was  mor- 
ally and  legally  bound  to  pay  it.     Every  corporation  has  power 
to  make  a  note  to  secure  the  payment  of  its  own  debt. 
Judgment  reversed. 


0ORP0IIATI0N&-DEBTS  OF  PRECEDING  PARTNERSHIP— 
TjIABILITY  for.— That  a  corporation  cannot  be  sued  for  the  debts 
of  a  firm  out  of  which  it  has  been  organized,  even  though  there 
is  no  difference  In  membership,  see  the  monographic  note  to  Austin 
V,  Teoumseh  Nat  Banl<,  50  Am.  St  Rep.  547,  showing  vrhen  a  cor- 
poration becomes  liable  for  the  debts  of  a  preceding  corporation  or 
partnership. 

DEBTOR  AND  CREDITOR— NOVATION.— To  constitute  the 
<'ontract  of  novation,  in  the  essential  point  of  the  extinguishment 
of  the  original  obligation,  there  must  be  shown  the  consent  of  both 
the  contracting  parties.  The  mere  intention  of  the  obligor  that  the 
pre-existing  debt  shall  be  discharged  does  not  suffice.  The  cred- 
itor must  concur  in  this:  Studebaker  etc.  Mfg.  Ca  v.  Endom,  51  La. 
Ann.  1203,  72  Am.  St  Rep.  489. 

CORPORATIONS.— A  CHANGE  IN  THE  NAME  OF,  does  not 
relieve  from  liability  for  debts  previously  contracted:  Note  to  Aus- 
lin  V.  Tecuraseh  Nat  Banlj,  59  Am.  St.  Rep.  549. 

CORPORATIONSr-POWER  TO  MAKE  NOTES.— A  corporation 
lias  implied  authority,  within  the  sphere  of  its  prescribed  business, 
to  bind  itself  by  a  promissory  note:  Commercial  Bank  v.  Newport 
Mfg.  Co.,  1  B.  Mon.  13,  35  Am.  Dec.  171.  Compare  Merchants'  Nat 
Bank  v.  Citizens'  Gas  Light  Co.,  159  Mass.  506,  38  Am.  St  Rep.  453. 


BOARD  OP  COMMISSIONERS  OF  CHAMPAIGN  COUNTY 
V.  CHURCH.    CALDWELL  v.  BOARD  OF  COMMIS- 
SIONERS OF  CUYAHOOA  COUNTY. 
[62  Ohio  State,  318.] 

CONSTITUTIONAL  LAW— STATUTE  FOR  SUPPRESSION 
OF  MOB  VIOLENCE— VALIDITY  OF.— A  legislature  is  authorized, 
under  its  general  police  power,  the  general  taxing  power,  and  Its 
power  to  prescribe  local  taxation  for  commissioners  of  counties,  to 
pass  an  act  "for  the  suppression  of  mob  violence,"  authorizing  the 
recovery  of  a  fixed  penalty  against  the  county  In  which  a  lynch- 
ing takes  place,  and  an  order  to  be  made  on  the  county  commis- 
sioners to  Include  the  same  in  the  next  succeeding  tax  levy.  Such 
legislation,  not  being  an  exercise  of  Judicial  power,  nor  in  contra- 
vention of  the  right  of  private  property,  or  of  the  right  of  trial  by 
jury,  is  constitutional,  though  the  money  Is  turned  over  to  those 
who  suffer  by  the  act  of  lynching. 

CONSTITUTIONAL  LAW— INDIVIDUAL  RIGHTS— Even  a 
criminal  has  some  riglits  which  cannot  be  forfeited.  Every  per- 
son accused  of  crime  is  guaranteed  a  fair  trial.  He  cannot  be 
deprived  of  life  or  liberty  without  due  proceus  o£  law,  uud  it  in  liie 
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^uty,  primarily,  of  local  anthorltfes  to  make  good  the  constitutional  ■ 
guaranties  to  the  individual,  but  if  a  large  number  of  the  people 
of  any  county  become  imbued  with  the  lynching  spirit,  the  state 
must  intervene  to  protect  him. 

INSTRUCTIONS  IN  ACTION  FOR  INJURY  BY  MOB— 
WHEN  ERRONEOUS. — In  an  action  to  recover  a  statutory  pen- 
alty for  tlie  death  of  a  person  caused  by  lynching,  it  is  erroneous 
to  Instruct  the  jury,  in  substance,  that;  if  the  collection  of  persons 
who  lynched  the  deceased  had  assembled  without  any  unlawful 
purpose,  and  afterward  committed  the  acts  of  violence  resulting 
in  his  death,  the  plaintiff  cannot  recover,  and  that  the  verdict 
should  be  for  the  defendant,  for  the  persons  of  an  assembly,  though 
lawfully  assembled,  may  unite  In  unlawful  conduct  and  thus  be- 
come rioters. 

PLEADING  IN  ACTION  FOR  STATUTORY  PENALTY- 
PETITION— SUFFICIENCY  OF— MOB  VIOLENCE.— In  an  action 
to  recover  a  statutory  penalty  for  an  injury  received  at  the  hands 
of  a  mob,  the  petition  is  sufficient  where  it  clearly  alleges  that  the 
plaintiff  and  his  fellow  workmen  wore  assaulted  by  a  collection 
of  individuals,  who  had  assembled  for  an  unlawful  purpose,  and 
tried  "to  exercise  correctional  power"  over  the  plaintiff  and  his 
fellows,  without  any  authority  of  law,  and  that  thus  and  thereby 
the  plaintiff  suffered  a  lynching  at  the  hands  of  such  mob,  although 
it  contains  averments  that  the  plaintiff  was  struck  by  "a  heavy 
glass  insulator,  thrown  at  him  by  one  of  the  mob,"  and  was  "shot 
through  the  leg  witli  a  leaden  bullet,  fired  from  a  revolver  in  the 
hands  of  some  of  the  mob,"  as  such  details  are  not  inconsistent 
with  the  more  general  avei*ments  contained  therein. 

Church,  as  the  administrator  of  Charles  W.  Mitchell,  de- 
ceased, filed  a  petition  against  the  board  of  commissioners  of 
Champaign  county,  under  the  statute  referred  to  in  the  opinion, 
to  recover  five  thousand  dollars  for  the  lynching  of  Mitchell, 
at  Urbana,  in  that  county.  That  statute  defines  a  "mob'*  aa 
any  collection  of  individuals  assembled  for  any  unlawful  pur- 
pose, intending  to  do  damage  to  anyone,  or  pretending  "to  ex- 
ercise correctional  power  over  other  persons  by  violence,  and 
without  authority  of  law";  and  a  'lynching,"  as  any  act  of  vio- 
lence exercised  by  them  upon  the  body  of  any  person.  It  au- 
thorizes a  recovery  by  the  victim  of  a  mob,  against  the  county 
in  which  such  lynching  may  occur,  the  sum  of  one  thousand 
dollars  in  case  of  serious  injury,  or  a  recovery  of  five  thousand 
dollars  by  the  legal  representatives  of  the  victim  if  the  injury 
results  in  death.  The  lynching  mentioned  resulted  in  Mitch- 
ell's death.  A  demurrer  interposed  by  the  defendant  was  sus- 
tained by  the  court  of  common  pleas  and  the  petition  was  dis- 
missed. This  judgment  was  reversed  by  the  circuit  court  and 
the  defendant  answered,  setting  up  a  general  denial  and  alleg- 
ing as  a  second  defense  that  the  act  was  unconstitutional.  A 
demurrer  to  the  second  defense-  was  sustained.  There  was  a 
verdict  for  the  defendant  and  on  petition  in  error  the  circuit 


720  Board  of  Commissioners  etc.  v.  Church.        [Ohicx 

court  revefTsed  the  judgment  of  the  court  of  common  pleas  for 
error  in  the  charge  of  the  court.  Caldwell  brought  an  action, 
under  the  same  statute,  against  the  board  of  commissioners  of 
CuyaJioga  county  to  recover  the  sum  of  one  thousand  dollars 
for  an  injury  alleged  to  have  been  received  at  the  hands  of  a 
mob  in  that  county.  The  defendan't  demurred  on  the  ground 
that  the  petition  did  not  slate  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  act  named  was  unconstitutional. 
The  court  of  common  pleas  sustained  the  demurrer  and  its 
judgment  was  affirmed  by  the  circuit  court.  Both  oasee  came 
up  on  petitions  in  error  to  reverse  the  respective  judgments  of 
the  circuit  court. 

T.  J.  Frank,  E.  P,  Middleton,  and  S.  S.  Deatom,  for  the  board 
of  commissioners  of  Champaign  county,  for  the  plaintiff  in  er- 
ror. 

Charles  H.  Boeler  and  Gkorge  M.  Eichelberger,  for  Church, 
the  defendant  in  error. 

"Willifl  Vickery,  foe  Caldwell,  the  plaintiff  in  error. 

P.  H.  Kaiser,  county  solicitor,  and  T.  L.  Taft-,  assistant 
county  solicitor,  for  the  board  of  commissioners  of  Cuyahoga 
county,  the  defendant  in  error.  ' 

**^  DAVIS,  J.  These  cases  require  a  decision  of  the  ques- 
tion whether  "An  act  for  the  suppression  of  mob  violence," 
passed  April  10,  1896  (92  Ohio  Laws,  136),  is  constitutional. 

It  is  argued  that  the  provisions  of  this  statute  contravene 
article  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States  and  are  also  repugnant  to  the  constitution 
of  Ohio,  because  they  violate  the  right  of  trial  by  jury,  because 
they  authorize  the  taking  of  property  without  due  process  of 
law,  because  they  are  a  violation  of  private  rights  of  property, 
because  they  are  an  exercise  of  judicial  functions  by  the  legis- 
lature, and  because  the  object  ***  and  purposes  of  the  statute 
are  not  ^^-ithin  the  taxing  power. 

In  the  ardor  of  attack  it  seems  to  have  been  overlooked  that 
the  constitution  extends  its  protection  over  individuals  as  well 
as  counties  and  municipal  corporations.  Even  a  criminal  has 
0ome  rights  which  cannot  be  forfeited.  Every  person  who  is 
accused  of  crime  is  guaranteed  a  fair  trial,  and  he  cannot  be 
deprived  of  life  or  liberty  without  due  process  of  law.  The 
faith  of  the  body  politic  is  pledged  to  make  good  the  constiti>- 
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tional  guaranties  to  the  individual.  To  the  counties  and  mu- 
nicipal corporations  are  delegated  in  large  measure  the  duties 
of  local  administration.  Within  their  jurisdiction  they  stand 
in  the  place  of  the  state  in  enforcing  the  laws  and  in  protect- 
ing the  life,  the  liberty,  and  the  property  of  the  citizen.  If  a 
large  number  of  the  people  of  any  county  become  imbued  with 
the  lynching  spirit,  or  negligent  and  indifferent  to  th©  due  and 
orderly  enforcement  of  the  laws,  so  that  lawless  men  may  act 
with  impunity,  then  there  is  no  course  for  the  state  to  take 
other  than  to  intervene  and  directly  protect  the  individual,  as 
well  as  to  enforce  upon  the  community  the  observance  of  good 
order. 

The  power  of  the  stajfce  to  do  this  cannot  well  be  questioned. 
What  ifi  known  as  the  police  power  is  based  on  the  public  safety, 
the  public  health  and  morals,  and  the  general  welfaore,  and  it 
is,  theirefore,  as  broad  as  these  conditions  may  require.  In  this 
respect)  as  in  other  respects,  the  power  of  the  legislative  branch 
of  the  state  government  is  plenary,  except  as  it  may  be  specif- 
ically and  clearly  limited  in  the  constitution.  Within  these 
limitations  tlie  legislature  may  prescribe  such  laws,  sanctioned 
by  fines,  penalties,  forfeitures,  or  damages,  as  will  enforce  the 
observance  of  the  peace  and  dignity  of  the  state  and  compensate 
the  injured  party;  for  unfortunately  the  **°  public  conscience 
is  oftentimes  more  easily  quickened  in  this  way  than  by  teach- 
ing and  persuasion. 

Now,  as  to  the  alleged  violation  of  the  right  of  trial  by  jui^r, 
it  may  well  be  doubted  whether  counties  and  municipalitiefl 
have  any  such  absolute  right  of  trial  by  jury  that  they  may 
complain  of  its  infringement  by  the  legislature.  They  are 
creatures  of  constitutional  and  legislative  enactment.  They 
have  only  such  powers  and  privileges  as  are  given  them,  and 
these  powers  and  privileges  may,  in  general,  be  modified  or 
taken  away. 

But  cases  like  these  need  not  be  disposed  of  on  that  ground. 
The  contention  is  that  the  statute  deprives  the  defendant  of 
the  right  to  have  the  amount  to  be  paid  assessed  by  a  jury  as 
damages.  A  county  or  municipality  can  no  more  complain  of 
this  statute  as  an  infringement  upon  the  right  of  trial  by  jury 
than  the  man  who  has  been  tried  by  a  jury  and  found  guilty 
of  a  crime  can  complain  that  the  law  under  which  he  is  tried 
does  not  provide  that  the  jury  shall  assess  the  amount  of  his 
fine  or  adjudge  the  extent  of  his  imprisonment.     The  primary 
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purpose  of  the  legislature  was  punishment  and  correction.  The 
€xpres8e(l  object  of  the  law  is  "the  suppression  of  mob  vio- 
lence." That  the  legislature  might,  in  the  exercise  of  the 
police  power,  fix  the  amount  of  a  penalty  without  the  interven- 
tion of  a  jury  was  long  ago  decided  by  this  court  in  Cincinnati 
«tc.  R.  E.  Co.  V.  Cook,  37  Ohio  St.  265.  And  this  being  so, 
it  is  of  no  concern  to  the  party  paying  the  penalty  bo  whom  the 
€tate  in  its  sovereignty  may  pay  it.  It  may  well,  as  under  this 
statute,  turn  the  money  over  to  those  who  suffer  by  the  act  of 
lynching.  In  this  respect  it  malces  no  difference  whether  in 
the  statute  it  be  called  penalty  or  compensation  or  damages. 
Nor  does  it  alter  the  case  that  the  amount  is  fixed — that  is, 
determined  by  the  statute,  as  in  this  case — or  that  it  is  to  be 
found  by  a  jury.  Nor  yet  does  it  *^^  matter  that  it  is  de- 
clared to  be  "for  the  suppression  of  mob  violence,"  as  in  this 
case,  or  "for  compensating  parties  whose  property  may  be  de- 
stroyed in  consequence  of  mobs  or  riots,"  as  in  the  statute 
which  was  upheld  in  Darlington  v.  Mayor  etc.,  31  N,  Y.  187, 
88  Am.  Dec.  248,  because  the  imposition  of  any  amount  by  au- 
thority Off  the  state  is,  in  either  case,  essentially  penal  and  cor- 
rective in  its  nature.  The  party  paying  the  money  so  recov- 
ered— that  iS;  as  a  penalty — has  no  right  to  complain  that  the 
sovereign  pays  it  over  to  the  person  injured,  or  pays  it  for  the 
benefit  of  the  minor  children  of  a  person  suffering  death  by 
lynching  or  to  the  next  of  kin  of  such  person;  nor  that  the 
sovei'eign  provides  that  "such  recovery  shall  not  be  regarded 
AS  a  part  of  the  estate  of  the  person  lynched,  nor  be  subject  to 
4iny  of  his  liabilities."  Nor  is  it  a  matter  which  can  be  put  in 
issue  for  trial  by  jury;  for  the  legislature  does  not  authorize 
nor  attempt  a  compensation  of  the  injury  according  to  the 
measure  of  the  injury. to  be  settled  on  an  inquiry  of  damages. 

We  have  dwelt  on  this  phase  of  the  law  more  than  we  have 
thought  necessary,  because  it  is  the  source  of  the  main  con- 
tention in  these  cases.  "We  ^hall  very  briefly  advert  to  the  re- 
maining questions  presented  for  our  consideration. 

In  the  nature  of  things  the  limitations  of  the  taxing  power 
*re  not  ordinarily  nor  necessarily  limitations  on  the  police 
power;  but  the  matter  is  set  at  rest  for  the  cases  at  bar  by  the 
constitution  itself,  which  provides  as  follows:  "The  commission- 
en  of  counties,  the  trustees  of  townships,  and  of  other  similar 
boards,  shall  have  such  power  of  local  taxation  for  police  pur- 
poses as  may  be  prescribed  by  law";  Const.,  art.  10,  see.  7. 
This  court  held  in  Sessions  v.  Crunkiltou,  iJO  Ohio  St.  3i9, 
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358,  that  when  local  taxation  is  exercised  for  purposes  which 
are  demanded  by,  or  are  conducive  to,  public  **''^  health,  con- 
venience, or  welfare,  it  is  within  the  constitutional  meaning 
of  "police  purposes.*' 

PYom  what  has  been  said  it  will  appear  that  this  sta/tute 
does  not  authorize  nor  attempt  the  taking  of  private  property 
for  a  private  use,  nor  even  the  taking  of  private  property  for 
a  public  use  in  the  exercise  of  the  right  of  eminent  domain.  It 
authorizes  the  recovery  of  a  penalty  against  the  county,  and 
authorizes  an  order  to  be  made  on  the  commissioners  of  the 
county,  to  include  the  same  in  the  next  succeeding  tax  levy. 
This,  as  we  have  seen,  the  legislature  has  power  to  enact  under 
the  general  police  power,  the  general  taxing  power,  and  section 
7  of  article  10  of  the  constitution.  Hence,  section  19  of  article 
1  of  the  constitution  does  not  apply. 

Again,  this  legislation  is  not  an  exercise  of  judicial  power, 
because  it  does  not  adjudicate  any  transaction,  case,  or  contro- 
versy which  arose  before  its  enactment,  and  of  which  the  ju- 
dicial tribunals  might  have  been  cognizant.  It  provides  what 
shall  be  the  law,  binding  upon  the  judicial  department,  after 
its  enactment,  and  is  not  in  any  sense  a  trespass  upon  the  prov- 
ince of  the  courts. 

Having  disposed  of  the  foregoing  objections  to  the  statute, 
we  assume  that  the  contention  that  it  provides  for  the  taking 
of  property  without  due  process  of  law  is  already  sufficiently 
answered.  Many  other  questions  have  been  raised  and  dis- 
cussed. They  are  all  such  as  might  well  have  been  addressed 
to  the  legislature,  but  they  cannot  be  considered  here.  We  con- 
clude that  the  act  is  constitutional. 

On  the  trial  of  the  case  of  Church  v.  Commissioners  of  Cham- 
paign County,  in  the  common  pleas  court,  the  couri;  charged 
the  jury  in  substance  that  if  the  collection  of  persons  who 
lynched  Mitchell  had  assembled  without  any  unlawful  purpose, 
and  afterward  committed  the  acts  of  violence  which  resulted 
in  the  death  of  Mitchell,  the  plaintiff  ***  could  not  recover 
and  the  verdict  should  be  for  the  defendant. 

The  court  afterward  made  an  explanation  of  this  instruction; 
but  the  explanation  did  not  explain,  especially  since  the  court 
instructed  the  jury  that  such  unlawful  purpose  or  design  may 
be  formed  either  before  or  at  the  time  of  assembling,  "or  it 
may  be  formed  with  the  agreement  of  mutual  assistance  after 
they  have  assembled,'*  and  that  "no  formal  or  express  agreement 
need  be  proved  to  establish  such  unlawful  purpose,  but  it  maj] 
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be  inferred  from  all  the  facts  and  circumstances  proved  in  the 
case  and  its  existence  and  the  time  of  its  formation  are  ques- 
tions of  fact  for  the  jury."  And  the  court  not  only  refused 
to  instruct  the  jury,  as  requested  by  the  plaintiff,  that  the  fact 
that  Mitchell  was  lynched  was  evidence  that  the  individuals 
who  lynched  him  intended  to  lynch  him,  but,  instead,  the  court 
charged  the  jury  that  the  lynching  of  Mitchell  might  be  con- 
sidered as  evidence  of  the  unlawful  intent,  and  also  charged 
that  such  lynching  did  not  raise  a  presumption  of  law  that 
they  assembled  with  that  intent.  The  charge,  when  all  taken 
together,  seems  very  plainly  to  have  told  the  jury  that  if  the 
crowd  came  together  with  an  innocent  purpose,  and  afterward 
lynched  Mitchell,  they  would  not  be  a  mob  unless  they  had 
specifically  agreed  to  be  a  mob  after  they  had  assembled.  This 
charge  is  not  merely  seriously  misleading,  it  is  erroneous.  It 
is  an  ancient  doctrine  in  the  criminal  law,  as  old  as  Hale's 
Pleas  of  the  Crown,  at  least,  that  although  the  assembly  was 
lawful,  the  persons  assembled  might  unite  in  unlawful  conduct 
and  thus  become  rioters. 

In  Caldwell  v.  Commissioners  of  Cuyahoga  County  a  de- 
murrer to  the  petition  was  sustained  in  the  court  of  common 
pleas,  and  the  petition  was  dismissed.  This  judgment  was  af- 
firmed by  the  circuit  court.  Besides  the  constitutional  objec- 
tions which  we  have  already  considered,  the  counsel  for  the  com- 
missioners ^®  urge  that  the  petition  is  defective,  because  the 
plaintiff  therein  avers  that  he  was  struck  by  "a  heavy  glass 
insulator  thrown  at  him  by  one  of  the  mob,"  and  was  "shot 
through  the  leg  with  a  leaden  bullet,  fired  from  a  revolver  in 
the  hands  of  some  of  the  m'ob.'*  It  is  argued  that  as  the  shoot- 
ing was  done  by  a  pis'tol  in  the  hands  of  one  person,  and  as  the 
glass  insulator  was  thrown  by  one  person,  it  does  not  appear 
that  the  specific  acts  which  occasioned  the  plaintiff's  injuries 
were  the  acts  of  a  "collection  of  individuals"  or  a  "mob." 

We  do  not  think  that  there  is  much  force  in  this  argument. 
It  is  clearly  alleged  in  the  petition  that  the  plaintiff  and  his 
fellow  workmen  were  assaulted  by  a  collection  of  individuals, 
who  had  assembled  for  an  unlawful  purpose,  and  tried  to  exer- 
cise correctional  power  over  the  plaintiff  and  his  fellows,  with- 
out any  authority  of  law,  and  that  thus  and  thereby  the  plain- 
tiff suffered  a  lynching  at  the  hands  of  said  mob. 

The  petition  contains  a  sufficient  statement  of  a  cause  of  ac- 
tion against  the  county  under  the  statute  in  question,  and  the 
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details  which  are  set  forth  in  the  petition  are  not  inconsistent 
with  the  more  general  averments  contained  therein.  The  de- 
murrer should  have  been  overruled.  We  have  carefully  con- 
sidered all  of  the  arguments  and  authorities  which  counsel  have 
submitted,  and  we  are  thoroughly  satisfied  with  the  foregoing 
conclusions. 

In  Board  of  Commissioners  of  Champaign  County  v.  Church, 
Administrator  of  Mitchell,  the  judgment  of  the  circuit  court  is 
affirmed. 

In  Caldwell  v.  Board  of  Commissioners  of  Cuyahoga  County 
the  judgment  of  the  circuit  court  and  the  judgment  of  the  court 
of  common  pleas  aie  reversed. 


INJURY  TO  PROPERTY  BY  MOBS— T.I  ABILITY  FOR— OON- 
STITUTIONALITY  OF  STATUTES  CREATING.— An  act  subject- 
ing  counties  and  cities  Jo  liat)ility  for  injuries  to  property  by  mobs 
and  riots  witliin  such  counties  and  cities  is  witliin  tlie  general  scope 
of  legislative  authority,  and  is  not  obnoxious  to  the  constitutional 
provision  that  no  one  shall  be  deprived  of  his  property  without 
due  process  of  law:  Darlington  v.  Mayor,  31  N.  Y.  104,  88  Am. 
Dec.  248.  and  extended  note  thereto  discussing  the  subject  Fee, 
also,  Chicago  v.  Manhattan  Cement  Co.,  178  111.  372,  69  Am.  St. 
Rep.  321,  to  the  same  effect.  Statutes  allowing  damages  for  a 
lynching  are  of  recent  origin. 


DAVIS  V.  DAVIS. 
[62  Ohio  State,  411.] 

WILLS-RESIDUARY  CLAUSE— CONSTRUCTION  OF— IN- 
TENTION OF  TESTATOR.— In  Ohio,  there  is  no  distinction  made 
between  the  effect  of  a  residuary  clause  in  a*  will  with  respect 
to  void  and  lapsed  devlges  of  realty  and  such  bequests  of  person- 
alty, because.  In  that  state,  both  real  and  personal  property,  of 
which  no  disposition  !s  made  by  will,  sro  to  the  next  of  kin.  Hence, 
In  aU  ca.<?es,  the  Intehtion  of  the  testator  must  control,  which  is 
to  be  ascertained  from  his  situation  at  the  time  of  the  execution 
of  the  will  and  from  a  consideration  of  all  of  Its  provisions. 

WILLS  —  RESIDUARY  CLAUSE— CONSTRUCTION  OF— 
VOID  AND  LAPSED  LEGACIES.- There  can  be  no  proper  appli- 
cation of  the  rule  that  a  residuary  clause  carries  all  the  estate 
of  the  testator  not  otherwise  lawfully  disposed  of  by  the  will,  in- 
cluding void  and  lapsed  legacies,  when  a  dififerent  intention  may 
be  fairly  drawn  from  all  the  provisions  of  the  will. 

WILLS— RESIDUARY  CLAUSE— HOW  CONSTRUEI>,  IP 
IT  HAS  TWO  APPLICATIONS.— If  the  language  of  a  testator, 
in  the  residuary  clause  of  his  will,  admits  of  a  limited  application, 
as  well  as  one  of  a'  more  general  character,  it  should  be  given  that, 
consti'uctlon  most  favorable  to  the  heir  at  law. 
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"WTLI^  -  RESIDUARY  CLAUSE  —  VOID  CHARITABLE 
BEQUESTS  ARE  SUBJECT  TO  STATUTES  OP  DESCENT.— 
When  the  residuary  clause  of  a  will,  which  does  not  purport  to 
dispose  of  the  general  residuum  of  the  testjitor's  property,  provides 
that  "the  balance"  of  a  particular  fund,  derived  from  certain 
specified  sources,  shall,  after  the  payment  of  debts,  and  certain 
cliaritable  legacies,  which  have  become  void  from  the  happening 
of  an  unexpected  event,  be  divided  among  persons  named,  that 
"balance"  is  only  what  is  left  after  taking  from  the  fund  the 
amount  of  the  charitable  bequests.  Hence,  the  amount  of  the  char- 
Ital.Ie  legacies  does  not  pass  under  the  residuary  clause,  but  goes 
to  tlie  heirs,  under  the  statutes  of  descent  and  distribution,  as  un- 
disposed of  property. 

WILLS— CHARrrABLB  BEQUESTS  OR  DEVISES-STAT- 
UTE INVALIDATING— OBJECT  AND  EFFECT  OF.— A  statute 
which  Invalidates  n  legacy  or  devise  to  any  benevolent,  religious, 
educational,  or  charitable  purpose,  where  the  testator  dies,  leaving 
children  or  an  adopted  child,  unless  the  will  was  executed,  accord- 
ing to  law,  at  least  one  year  prior  to  the  decease  of  the  testator. 
Is  designed  for  the  special  protection  of  the  children  or  adopted 
child  of  the  testator  and  their  representatives,  though  it  inures  also 
to  the  benefit  of  the  collateral  heir  when  the  lineal  heir  survives  the 
testator  and  then  dies. 

Aotion  brought  in  the  common  pleas  by  Joseph  Davis,  exec- 
utor of  the  will  of  William  Hutchings,  to  obtain  a  construction 
of  the  will  and  directions  for  the  disposition  of  the  e&tate.  All 
persons  in  interest,  including  the  plaintiff  in  error,  Isolina 
Davis,  an  adopted  child  of  the  testator  and  his  sole  heir  at  law, 
were  made  parties.  The  case  was  appealed  to  the  circuit  eourt^ 
which  rendered  a  judgment  adverse  to  the  heir,  who  brought 
erroor. 

Jonea  &  Anderson,  for  the  plaintiff  in  error. 

E.  P.  Wilmot,  for  the  executor. 

***  WILLIAMS,  J.  William  Hutchings  executed  the  will  in 
question  on  the  twenty-fourth  day  of  November,  1893,  and  died 
in  Cuyahoga  county,  where  he  had  theretofore  resided,  on  the 
twelfth  day  of  September,  1894.  The  will  was  admitted  to 
probate  in  that  county  on  the  twenty-second  day  of  September, 
1894,  and  the  executor  named  therein  duly  qualified.  The  tes- 
tator left  neither  widow  nor  lineal  descendant,  but  the  plain- 
tiff in  error,  who  had  been  duly  adopted  as  his  child  in  ac- 
cordance with  the  laws  of  this  state,  survived  him  as  his  sole 
heir  at  law.  By  the  will  certain  pecuniary  legacies  are  given 
to  collateral  relatives  of  his  deceased  wife  and  of  his  own  and 
to  his  adopted  child,  and  to  some  other  persons,  which  are  not 
deemed  important  in  arriving  at  a  construction  of  the  will. 
The  following  are  the  material  provisions  of  the  will: 
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"charitable  purposes. 

"1.  I  give  $1,000.00  one  thousand  dollars  for  a  county  poor 
house  when  ever  built  or  bought.  Until  then,  safely  invest 
the  money  and  give  the  annual  proceeds  to  the  deserving  poor 
of  Chagrin  Falls,  who  do  not  regularly  receive  help  of  the  town. 

"2.  I  give  $1,000.00  one  thousand  dollars  toward  either  the 
purchase  or  building  of  a  Congregational  *'^^  church  parson- 
age in  Chagrin  Falls  if  the  trustees  so  provide. 

"3.  I  give  $500.00  five  hundred  dollars  to  the  Bible  Christian 
Conference  in  England  for  their  China  Mission. 

"My  will  is  also  that  my  live  stock  and  farming  utensils  of 
every  kind  be  sold  within  six  months  of  my  death.  The  En- 
terprise mill,  my  imtereat  in  the  business  of  Stoneman  and 
Hutchins,  with  what  of  real  estate  is  not  sold  of  any  and  all 
kinds,  shall  be  disposed  of  and  business  settled  up  if  possible 
within  (2)  two  years  of  my  death.  And  further,  the  proceeds 
arising  therefrom,  with  all  from  any  and  all  sources  due  to  me 
from  mortgage,  bank  or  bills  unpaid  at  my  death,  be  used  in 
paying  all  before  specified  as  my  indebtedness  and  to  my  lega- 
tees, and  the  charities.  And  the  balance  be  divided  between 
the  children  living  at  my  death  of  the  hereinafter  named 
brothers  and  sisters  of  my  late  wife  and  myself,  viz.:  Kobert 
Hutchins,  Phillip  Hutchins,  (2  daughters)  William  Down,  Mary 
Montjoy,  Grace  Isaacs,  my  late  sister  Elizabeth  Noakes,  and 
Catherine  Isaacs.  P.  S.  Henry  Noakes  had  100  dollars  deduct 
and  properly  divide  with  others." 

The  testator  having  died  within  one  year  after  the  execution 
of  the  will  leaving  an  adopted  child  surviving  him,  the  three 
charitable  bequests,  amounting  to  two  thousand  five  hundred 
dollars,  were  rendered  void  by  the  operation  of  section  5915  of 
the  Eevised  Statutes,  which  provides  that:  "If  any  testator  die 
leaving  issue  of  his  body,  or  an  adopted  child,  living,  or  the  legal 
representative  of  either,  and  the  will  of  such  testator  give,  de- 
vise, or  bequeath  the  estate  of  such  testator,  or  any  part  there- 
of, to  any  benevolent,  religious,  educational,  or  charitable  pur- 
pose ....  or  to  any  person  in  trust  for  any  such  purposes, 
....  whether  such  trust  appears  on  the  face  of  the  instru- 
ment making  such  gift,  devise,  or  bequest  or  not,  such  will  as 
to  such  gift,  devise,  or  bequest  '**^  shall  be  invalid  unless  such 
will  shall  have  been  ex^uted  according  to  law  at  least  one  year 
prior  to  the  decease  of  such  testator." 

The  fund  derived  from  the  sources  named  in  the  provisions 
of  the  will  immediately  following  the  three  charitable  bequeets, 
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and  out  of  which  the  testator  directed  them  to  be  paid,  exceeds 
their  aggregate  amount  after  the  payment  of  the  testator's  debts 
and  the  satisfaction  of  all  other  charges  upon  the  fund,  leaving 
a  balance  to  pass  under  that  clause  of  the  will  to  the  children 
of  the  brothers  and  sisters  of  the  testator  and  of  his  late  wife 
as  therein  provided.  And  the  question  involved  in  the  con- 
struction of  the  will  upon  which  the  executor  has  sought  the 
judgment  and  direction  of  the  court  is  whether  the  amount  of 
the  void  legacies  fell  into  the  balance  above  mentioned,  or 
passed  as  undisposed  of  property  to  the  adopted  child.  The 
circuit  court  held  the  amount  of  those  legacies  became  part  of 
the  balance  referred  to,  and  directed  di8tri])ution  thereof  ac- 
cordingly, upon  the  ground  thait  the  language- disposing  of  that 
balance  constitutes  a  residuary  clause  that  includee  all  of  the 
residuum  of  the  testator's  estate  not  otherwise  effectually  dis- 
posed of  by  the  will.  This  conclusion  seems  at  variance  with 
the  language  of  the  will  and  the  apparent  intention  of  the  tes- 
tator. The  '^balance"  that  is  given  to  the  so-called  residuary 
legatees  is  not  the  general  residuum  of  all  of  the  testator's  es- 
tate, but  only  what  remained  of  a  particular  fund  derived  from 
specified  sources,  after  deducting  therefrom  the  amount  of  the 
charitable  legacies  and  certain  other  charges  upon  ii.  The 
gift  of  that  balance  necessarily  excludes  from  the  gift  every- 
thing that  the  will  provides  shall  be  deducted  from  the  fund 
in  order  to  arrive  at  the  balance.  The  testator  when  he  made 
his  will  evidently  expected  the  bequests  to  the  charities  to  be 
^id,  and  intended  the  money  to  be  applied  to  them  as  pro- 
vided in  the  will,  otherwise  he  would  not  have  made  such  be- 
quests. *^^  That  he  did  not  expect  those  bequesrts  to  become 
void  by  his  death  within  a  year  from  the  execution  of  the  will 
is  apparent  from  the  fact  that  he  made  no  provision  for  the 
disposition  of  the  money  in  thait  event.  And  though  the  be- 
quests became  ineffectual  to  carry  the  fund  to  the  expressed 
objects  of  the  testator's  bounty,  it  seems  obvious  his  intention 
was  to  limit  the  gift  Tinder  the  so-called  residuary  clause  to 
whatever  balance  should  remain  after  they  and  other  charges 
were  taken  out  of  the  fund  from  which  they  were  directed  to 
be  paid. 

There  can  be  no  proper  application  of  the  rule  that  a  resi- 
duary clause  carries  all  the  estate  of  the  testator  not  other- 
wise lawfully  disposed  of  by  the  will,  including  void  and 
lapsed  legacies,  when  a  different  intention  may  be  fairly  drawn 
from  all  the  provisions  of  the  will.     We  are  aware  a  distinc- 
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tion  has  sometimes  been  made  between  the  effect  of  a  residuary 
clause  with  respect  to  void  and  lapsed  devises  of  realty  and 
fiuch  bequests  of  personalty.  In  regard  to  the  former  a  rule 
requiring  that  construction  which  ijs  most  favorable  to  the  heir 
has  been  applied,  and  in  the  latter  one  which  is  most  favorable 
to  the  residuary  legatee.  The  reason  of  this  distinction  is 
stated  by  Sir  John  Leach,  master  of  the  rolls,  in  Jones  v. 
Mitchell,  1  Sim.  &  St.  290,  295,  to  be  "that  the  will  as  to  the 
personal  estate  speaks  at  the  time  of  the  death  of  the  testator, 
and  the  residuary  legatee  takes  not  only  what  is  undisposed  of 
by  the  expressions  of  the  will,  but  what  becomes  undisposed  of 
at  the  death  by  disappointment  of  the  intention  of  the  will," 
while,  as  to  real  estate,  "the  will  speaks  only  at  the  time  of  mak- 
ing it,"  and  the  residuary  legatee  can  take  "nothing  but  what  at 
that  time  was  intended  for  him."  This,  is  not  a  very  satis- 
factory reason,  since  in  all  cases  the  intention  of  the  testator 
must  control,  and  that  is  to  be  ascertained  in  the  light  of  his 
situation  at  the  time  of  the  execution  of  the  will  and  from  a 
consideration  of  all  of  its  *^*  provisions.  It  is  more  probable, 
as  stated  in  Perry  v.  Barber,  1  Hill  Eq.  95,  that  the 
distinction  grew  out  of  the  English  law  under  which  personal 
property  not  disposed  of  by  the  will  went  to  the  executor, 
though  not  of  kin  to  the  testator,  and  to  avoid  that  result  the 
courts  went  "very  fax  to  favor  the  residuary  legatee,  and  often 
strained  a  point  to  include  such  property  in  the  residuum  un- 
der the  will;  but  as  undisposed  of  realty  went  to  the  heir  the 
courts  applied  a  more  reasonable  rule  in  upholding  his  rights, 
and  gave  him  the  property  included  in  devises  that  failed,  un- 
less an  intention  to  make  a  different  disposition  was  shown  by 
the  will."  Some  American  courts  have  followed  the  English 
decisions:  Greene  v.  Dennis,  6  Conn.  293,  16  Am.  Dec.  58; 
Van  Kleek  v.  Church,  20  Wend.  471;  Riker  v.  Comwell,  113 
N.  Y.  115.  The  reason  for  the  discrimination  in  favor  of 
residuary  legatees  in  cases  of  void  legacies  has  never  existed  in 
this  state,  where  the  next  of  kin  takes  under  the  law  both  real 
and  personal  property  of  which  no  disposition  is  made  by  will. 
The  courts  which  maintain  that  discrimination,  however,  hold 
the  rule  to  be  applicable  only  where  there  is  a  general  residuary 
clause  in  the  will  embracing  all  of  the  otherwise  undisposed 
of  property  of  the  testator.  In  every  case  that  has  been  brought 
to  our  attention  where  that  rule  has  been  applied  the  will  in- 
volved contained  a  residuary  clause  of  that  character.  In  King 
v.  Woodhull,  3  Edw.  Ch.  79,  82,  it  laid  down  that  "to  entitle  a 
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residuary  legatee  to  the  benefit  of  a  lapsed  or  void  bequest 
he  must  be  a  legatee  of  the  residue  generally,  and  not  partially 
so;  for  where  it  is  manifest  from  the  express  words  of  the  will 
that  a  g'H  of  the  residue  is  confined  to  the  residue  of  a  par- 
ticular fund  or  description  of  property,  or  to  some  certain 
residuum,  he  will  be  restricted  to  what  is  thus  particularly 
given,  since  the  legatee  cannot  take  more  than  is  fairly  within 
the  scope  of  the  gift."  In  Kerr  v.  '**''  Dougherty,  79  N.  Y. 
329,  it  was  held  that:  "The  general  rule  that  in  a  will  of  per- 
sonal property  a  general  residuary  clause  carries  whatever  is 
not  otherwise  legally  disposed  of  does  not  apply  to  a  residuary 
clause  limited  by  its  terms  to  what  remains  after  paymemt  of 
specific  legacies;  in  such  case  if  any  of  the  legacies  are  vodd 
there  is  another  residuum  which  is  undisposed  of."  The  au- 
thorities are  largely  reviewed  in  that  case,  and  its  principle 
has  been  approved  in  the  later  decisions  in  that  state.  The 
same  doctrine  is  maintained  in  Peay  v.  Barber,  1  Hill  Eq.  95, 
where  there  is  also  a  general  discussion  of  the  subject  and  of 
the  cases  bearing  upon  it.  This  principle  is  also  declared  in 
Bane  v.  Wick,  19  Ohio,  328,  where  it  was  held  that:  "If  the 
language  of  the  testator  in  a  residuary  clause  of  his  will  will 
admit  of  a  limited  application,  as  well  as  one  of  a  more  general 
character,  a  court  of  equity  will  give  it  that  construction  which 
will  be  most  favorable  to  the  heir  at  law."  The  residuary 
clause  in  that  will  is  not  much  dissdmUar  to  that  in  the  one 
before  us.  There  the  testator,  after  making  certain  devises  and 
bequests,  directed  that  his  executors  should  retain  in  their  pos- 
session all  of  his  bank  and  canal  stock  and  the  lands  and  town 
property,  the  use  of  which  was  given  to  his  wife,  or  as  much  as 
should  be  sufficient  to  pay  all  his  debts,  legacies,  and  donations, 
and  "the  'balance'  to  be  equally  divided  among  his  children  then 
living."  A  daughter  of  the  testator  to  whom  certain  real  prop- 
erty was  devised  by  the  will  died  before  the  testator,  and  her 
children  brought  the  suit,  claiming  as  to  that  and  other  prop- 
erty the  testator  died  intestate,  and  that  they  inherited,  in 
right  of  their  mother,  as  heirs  of  the  testator,  their  share  of 
the  intestate  property.  The  living  children  of  the  testator 
claimed  under  the  residuary  clause  of  the  will.  The  court  held 
that  the  words  "the  balance,"  in  the  residuary  clause,  should  be 
so  limited  "as  to  **®  reach  nothing  more  than  the  particular 
fund  with  which  they  stood  in  immediate  connection,  namely, 
the  bank  and  canal  stock  and  the  lands  and  town  property,  the 
use  of  which  had  been  given  to  the  wife  of  the  testator."    And 
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that  fund,  "after  being  charged  with  all  the  debts,  li^giacies,  and 
donations,**  yielded  "the  only  ^balance'  to  be  distributed"  to  the 
residuary  leg^itees. 

The  residuary  clause  in  the  will  in  qnestion  here  does  not 
purport  to  dispose  of  the  general  residuum  of  the  testator's 
property,  but  is,  in  terms,  limited  to  the  disposition  of  "the 
balance"  of  a  particular  fund  derived  from  certain  specified 
sources;  and  that  'Taalance"  is  only  what  is  left  after  taking 
from  the  fund  the  amount  of  the  charitable  bequests,  though 
from  the  happening  of  an  unexpected  event  they  became  void. 
The  requirement  that  the  amount  of  those  bequests  shall  be 
taken  from  the  fund  in  order  to  arrive  at  the  balance  thaft  shall 
pass  under  this  clause  to  the  persons  named  clearly  evinces  an 
intention  of  the  testator  that  no  part  of  that  amount  shall  go 
to  them.  What  disposition  the  testator  would  have  made  of 
the  amount  if  he  had  anticipated  the  charitable  legacies  might 
have  failed  is  left  to  mere  conjecture,  and  the  presumption  that 
he  did  not  intend  to  die  intestate  as  to  any  property  to  which 
his  attention  was  directed  does  not  authorize  the  court  to  dis- 
pose of  it  as  may  be  supposed  the  testator  would  have  done. 
"In  the  construction  of  wills  conjecture  is  not  permitted  to  sup- 
ply what  the  testator  has  failed  to  indicate;  for  as  the  law  has 
provided  a  definite  successor  in  the  absence  of  disposition,  it 
would  be  unjust  to  allow  the  right  of  this  ascertained  object 
to  be  superseded  by  the  claim  of  anyone  not  pointed  out  by  the 
testator  with  equal  distinctness":  1  Jarman  on  Wills,  •  326. 

If  it  be  a  presumption  that  the  testator  knew  of  the  provi- 
sion of  the  statute  already  quoted  which  avoids  bequests  and 
devises  of  the  "^^^  character  therein  mentioned  on  the  happen- 
ing of  the  specified  event,  it  may  be  inferred  that  he  intended 
the  amount  of  such  bequests  in  his  will  to  go  to  his  heir,  if 
they  became  ineffectual,  with  as  much  certainty  at  least  as  that 
he  intended  it  should  pass  under  the  gift  of  the  balance  of  the 
designated  fund  after  deducting  the  amount  therefrom.  The 
statute  evidently  was  enacted  for  the  special  protection  of  the 
children  or  adopted  child  of  the  testator  and  their  representa- 
tives in  the  cases  provided  for,  though,  as  held  in  Patton  v. 
Patton,  39  Ohio  St.  596,  it  inures  also  to  the  benefit  of  the 
collateral  heir  when  the  lineal  heir  survives  the  testator  and 
then  dies. 

We  think  the  fund  in  question  should  be  awarded  to  the 
plaintiff  in  error. 

Judgment  reversed  and  judgment  for  plaintiff  in  error. 
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WILLS  -CONSTRUCTION— INTENT  MUST  CONTROL— In  con- 
struing wills,  the  intention  of  tlie  testator,  when  ascertained  and 
not  in  violation  of  law,  must  control:  Wescott  v.  Binford,  104  Iowa, 
645,  66  Am.  St  Rep.  530;  Rose  v.  Hale,  186  III.  378,  76  Am.  St 
Rep.  40.  The  intention  of  the  testator  will  govern  in  the  disposi- 
tion of  lapsed  legacies  or  devises:  Note  to  Giddings  v.  Giddings,  48 
Am.  St.  Rep.  197. 

WILLSr-FAILURE  OF  BEQUEST  OR  DEVISiE.— A  GENERAL 
REJvSIDUARY  CLAUSiB  in  a  will  must  be  construed  in  subordina- 
tion to  the  general  purpose  of  the  testator  as  expressed  in  the  will: 
DIcklson  V.  Dlckison,  138  111.  541,  32  Am.  St  Rep.  1G3.  Unexhausted 
residuum  goes  to  the  heir  like  undisposed  of  real  estate,  where  lands 
are  devised  upon  trust  for  a  particular  pui-pose  and  there  Is  a-  bal- 
ance left  or  the  tnist  fails:  Mahomer  v.  Hooe,  9  Smedes  &  M.  247, 
48  Am.  Dec.  706.  If  an  estate  is  given  by  will  to  two,  and  the 
part  given  to  one  falls  from  any  ca>uae,  that  part,  without  any  ex- 
press and  fresh  disposition  of  it,  will  not  go  in  augmentation  of 
the  part  given  to  the  other,  but  will  fall  into  the  residue,  or  go  to 
the  next  of  kin:  Sturgis  t.  Work,  122  Ind.  134.  17  Am.  St  Bep.  349. 


STATE  V.  MILLER 
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MUNICIPAL  CORPORATIONS  —  ELECTION  BY  CITY 
COUNCIL,  WHEN  COMPLETE— RECONSIDERATION  OF.— 
When  the  vote  of  a  city  council  for  the  election  of  a  city  clerk  has 
been  cast,  and  the  result  announced  to  the  council  by  the  clerk,  the 
right  of  one  who  has  received  a  plurality  of  the  votes  cast  to  be 
Inducted  into  the  office  is  fixed  eo  Instanti,  without  any  formal 
declaration  of  the  result  by  the  mayor  as  presiding  officer  of  the 
council.  The  election  is  then  complete,  and  members  of  the  coun- 
cil cannot  afterward  lawfully  change  the  result  by  changing  their 
votes. 

MUNICIPAL  CORPORATIONS  —  MAYOR  —  DUTY  AND 
POWER  OF,  IN  CITY  ELEKTTIONS.— Under  a  statute  which  makes 
the  mayor  of  a  city  the  presiding  officer  of  the  city  council,  and 
which  does  not  provide  for  his  participation  in  a  city  election  ex- 
cept In  case  of  a  tie  vote,  he  Is  not  a  member  of  the  council  and 
has  no  duty  to  perform,  as  to  such  election,  except  In  the  case 
of  a  tie  vote.  He  can  take  no  part  therein,  unless  such  contingency 
arises,  and  It  is,  therefore,  unnecessary  for  him  to  declare  the  re- 
sult 

Quo  warranto  filed  in  a  circuit  court  by  the  relator,  Calder- 
wood,  to  oust  the  defendant,  Miller,  from  the  ofl&ce  of  city  clerk 
of  Greenville,  a  city  of  the  second  class.  There  was  a  judgment 
for  the  defendant  and  the  petition  was  dismissed.  The  relator 
brought  error. 

Allread  &  Teegarden  and  D.  F.  Irwin,  for  the  plaintiff  in 
error. 
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George  W.  Mannix,  Jr.,  S.  V.  Hartman,  and  John  C.  Clark, 
for  the  defendant  in  error. 

****  DAVIS,  J.  The  relator's  chief  contention  is  that  upon 
the  undisputed  facts  the  judgment  of  the  court  below  should 
have  been  in  his  favor.  The  undisputed  facts,  or  at  least  such 
of  them  as  are  necessary  for  our  present  purpose,  are,  that  the 
council  numbered  eight  members;  that  all  of  the  members  were 
present  at  the  meeting  on  the  seventeenth  day  of  April,  1899; 
that  the  mayor  presided  at  that  meeting;  that  an  election  was 
then  held  for  the  office  of  city  clerk;  that  four  votes  were  cast 
for  the  relator,  two  votes  for  the  defendant,  and  two  votes  for 
a  third  person,  and  that  the  clerk  announced  the  result  of  the 
vote.  Thereupon,  after  some  parley,  the  two  members  who  had 
voted  for  the  third  candidate  changed  their  votes  to  the  de- 
fendant, causing  a  tie,  and  the  mayor  then  cast  his  vote  for  the 
defendant  and  declared  him  to  be  elected.  Whether  the  mayor 
did  or  did  not  declare  the  relator  elected  before  the  change  of 
votes  is  a  disputed  question  and  not  very  material.  The  stat- 
ute (Rev.  Stats.,  ***•  sec.  1676)  declares  that  the  members  of 
the  city  council  shall  elect  the  clerk  and  other  officers.  It  is 
provided  that  in  cities  of  the  second  class  the  mayor,  by  virtue 
of  his  office,  shall  preside  at  the  organization  of  the  council; 
but  he  is  not  a  member  of  the  city  council,  and  it  is  not  provided 
that  he  shall  participate  in  the  election  except  in  case  of  a  tie 
vote.  That  contingency  did  not  arise  in  this  case,  unless  the 
two  members  who  changed  their  votes  to  the  defendant  might 
lawfully  do  so  after  a  vote  had  been  taken  and  the  result  ascer- 
tained. 

But  the  vote  having  been  cast  and  the  result  having  been 
announced  to  the  council  by  the  clerk,  by  which  it  was  ap- 
parent that  the  relator  had  received  a  plurality  of  the  votes 
cast,  the  function  of  the  council  was  discharged:  State  v.  Ander- 
son, 45  Ohio  St.  196.  The  election  was  complete.  The  for- 
mality of  a  declaration  by  the  presiding  officer  of  the  council 
could  neither  add  to  nor  detract  from  the  thing  which  had  al- 
ready been  done.  The  right  of  the  relator  to  qualify  and  to  be 
inducted  into  the  office  was  fixed  eo  instanti. 

The  council  was  engaged  in  the  duty  of  electing  officers,  a 
duty  imposed  on  the  members  thereof,  not  on  the  body  as  a 
council.  They  were  not  engaged  in  the  deliberative  business 
which  is  the  ordinary  work  of  the  council,  but  in  the  election 
of  a  city  officer.     They  were  not  acting  under  parliamentaiy 
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law,  but  were  casting  their  votes  and  making  their  choice  as 
required  by  a  specific  statute.  They  could  make  this  choice 
but  once.  Having  done  so  they  could  not  reconsider  it.  Much 
less  could  some  of  them  against  the  protest  of  a  plurality,  under 
the  suggestions  or  invitations  of  the  presiding  officer  or  sua 
eponte,  change  their  votes.  This  would  give  to  the  minority 
the  power  of  defeating  the  choice  of  a  plurality  ***  which  had 
already  been  legally  made  and  ascertained:  See  Regina  v. 
Donoghue,  15  TJ.  C.  Q.  B.  454;  Hopkins  v.  Swift,  100  Ky.  14. 

The  relator  was  duly  elected  city  clerk  and  must  be  inducted 
into  the  office. 

Judgment  reversed  and  judgment  of  ouster  against  defend- 
ant. 


CITY  ET.EOTIONS.— THE  MAYOR  HAS  NO  RIGHT  TO  VOTE 

at  a  city  election  where  there  is  no  tie,  and  his  a<ctlon  In  declaring 
the  result,  In  such  a  case,  cannot  make  an  election:  Lawrence  T, 
IngersoU,  88  Tenn.  52,  17  Am.  St  Rep.  870. 


WICK  NATIONAL  BANK  v.  UNION  NATIONAL  BANK. 
[62  Ohio  State,  446.] 

CORPORATIONS— INSOLVENCY— A  SSESSMENTS  UPON 
TRANSFERRING  STOCKHOLDERS— HOW  TO  BE  APPLIED 
AMONG  CREDITORS.— If  a  solvent  stockholder  of  a  corporation 
transfers  his  shares.  In  good  faith,  to  one  who  Is  Insolvent  at  the 
time  when  the  stockholders'  liability  is  subjected  to  the  payment 
of  debts,  a  fund  derived  from  assessments  levied  upon  such  trans- 
ferring shareholders  must  be  applied  exclusively  to  the  payment 
of  creditors  whose  claims  existed  at  the  time  of  such  transfer.  It 
cannot  go  into  a  common  fund  to  be  distributed  pro  rata  a»mong 
all  the  creditors  of  the  corporation.  No  part  ther<»of  should  be 
applied  to  debts  of  the  company  contracted  subsequently  to  the  date 
of  such  transfer. 

CORPORATIONS-INSOLVENCY  —  E^VFORCTNG  STATU- 
TORY LIABILITY  OF  TRANSFERRING  STOCKHOLDERS— 
PROPER  DISTRIBUTION  AMONG  CREDITORS.— In  a  suit  to 
enforce  the  statutory  liability  of  stockholders  of  an  Insolvent  cor- 
poration, the  rule  for  determining  to  whom  the  money  shall  be  paid 
Is,  that,  as  to  a  fund  arising  from  assessments  upon  all  who  are 
stockholders  at  the  time  of  the  decree  enforcing  such  Hability,  all 
the  creditors  should  share  pro  rata;  but  as  to  funds  arising  from 
assessments  upon  persons  who  were  stockholders,  but  who  assigned 
their  stock,  In  good  faith,  before  the  Insolvency  of  the  coffporation, 
such  funds  should  be  applied  to  the  residue.  If  any,  owing  to  cred- 
itors who  were  such  at  the  time  of  the  assignui^Qt  of  the  stock. 

Williamson,  Gushing  &  Clarke,  C.  D.  Hine,  Webster  &  Cook, 
Garfield,  Garfield  &  Howe,  and  J.  J.  Sullivan,  for  the  plaintifEs 
in  error. 
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Hersley  &  Selzer  and  Squire^  Sanders  &  Dempsey,  for  the 
defendants  in. error 

***"  SPEAR,  J.  The  case  here  in  error  arises  out  of  a  con- 
troversy in  a  suit  brought  by  the  creditors  of  the  Champion 
Spring  Bed  Company,  a  corporation,  against  stockholders  to  en- 
force stockholders'  liability  under  the  statute. 

Certain  of  the  existing  debts  of  the  corporation  were  created 
prior  to  the  transfer  of  the  stock  of  certain  stockholders  who 
sold  and  transferred  their  stock  to  insolvent  purchasers,  but  the 
bulk  of  the  existing  indebtedness  accrued  afterward,  and  the 
controversy  below  was  as  to  the  division  of  the  amount  arising 
from  assessments  upon  those  former  stockholders.  The  trial 
court  held  that  the  fund  so  arising  should  be  applied  in  pay- 
ment of  the  indebtedness  existing  at  the  time  of  the  transfer, 
and  that  no  part  thereof  should  be  applied  to  the  debts  of  the 
company  contracted  subsequent  to  that  dat«.  The  circuit 
court  aiiirmed  that  judgment,  and  error  is  brought  in  the  in- 
terest of  the  later  creditors.  So  that  the  question  presented  by 
the  record  is:  ^^^  Where  a  solvent  stockholder  transfers  his 
shares  to  one  who,  at  the  time  of  subjecting  the  stockholders* 
liability  to  the  payment  of  debts,  is  insolvent,  shall  the  fund 
derived  from  the  assessment  upon  such  transferring  stock- 
holders be  applied  solely  to  the  payment  of  debts  of  the  corpora- 
tion existing  at  the  time  of  such  transfer,  or  shall  it  be  applied 
pro  rata  to  all  debts,  regardless  of  when  they  were  contracted? 

Our  constitutional  provision  is:  "Dues  from  corporations  shall 
be  secured  by  such  individual  liability  of  the  stockholders  and 
other  means  as  may  be  prescribed  by  law";  and  the  statute 
is:  "All  stockholders  ....  shall  be  deemed  and  held  liable 
to  an  amount  e^ual  to  their  stock  subscribed,  in  addition  to  said 
stock,  for  the  purpose  of  securing  the  creditors  of  such  com- 
pany." 

It  is  to  be  noted  that  no  method  or  basis  of  distribution 
is  prescribed,  and  whether  distribution  is  to  be  pro  rata  among 
creditors  or  otherwise  is  left  to  judicial  determination. 

It  is  conceded  by  plaintiffs  in  error  that  no  decision  of  this 
court  covers  the  proposition.  But  it  is  insisted  that  expressions 
in  cases  involving  the  enforcement  of  statutory  liability, 
notably,  Umsted  v.  Buskirk,  17  Ohio  St.  114,  Brown  v.  Hitch- . 
cock,  36  Ohio  St.  667,  and  Harpold  v.  Stobart,  46  Ohio  St.  397, 
15  Am.  St.  £ep.  618,  favor  the  claim  of  the  plainti2s  in  error. 
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That  claim  la,  in  suhstance,  that,  as  stated  in  Umsted  t.  Bus- 
kirk,  17  Ohio  St.  114,  "the  right  arising  out  of  this  [the  stock- 
iiolders']  liability  is  intended  for  the  common  and  equal  benefit 
of  all  the  creditors,"  and  from  this  it  follows  that  the  liability 
of  the  stockholders  is  to  secure  payment  of  the  debts  and  lia- 
bilities of  the  corporation — not  some  of  them,  but  all  of  them.; 
not  *****  such  as  may  be  contracted  at  some  given  period,  but, 
without  restriction,  all  of  them. 

On  the  other  hand,  counsel  for  defendants  in  error  insist 
that  the  creditors  who  were  such  at  the  time  the  transfer  of 
stock  was  made  are  to  receive  the  same  pro  rata  share  as  other 
creditors  out  of  the  general  fund  derived  from  the  assessment  of 
all  solvent  stock  outstanding  at  the  time  of  the  insolvency  of  the 
corporation,  and  in  addition  to  receive  the  extra  amounts  by 
reason  of  assessments  on  stock  outstanding  while  they  alone 
were  creditors,  to  be  applied  toward  the  payment  of  such  parts 
of  their  claims  as  remain  unpaid  by  reason  of  the  insufiBciency 
of  the  fund  raised  by  the  general  assessment. 

It  is  not  proposed  here  to  discuss  these  several  contentions 
at  length,  but  to  simply  state  the  conclusions  to  which  the  court 
has  arrived.  For  arguments  pro  and  con  reference  is  had  to  the 
able  briefs  of  counsel  which  precede  and  to  the  authorities 
which  are  there  cited. 

It  is  true  that  the  precise  question  has  not  been  heretofore 
considered  by  this  court,  at  least  not  in  any  reported  case.  It 
is  further  true,  as  we  think,  that  excerpts  from  U^msted  v.  Bus- 
kirk,  17  Ohio  St.  lU,  and  Harpold  v.  Stobart,  46  Ohio  St.  397, 
15  Am.  St.  Rep.  618,  to  be  found  in  the  brief  of  plaintiffs  in 
error,  do  not  materially  aid  their  contention,  for  by  all  rules  of 
construction  they  must  be  held  to  apply  to  the  precise  question 
in  hand,  which  was  not  this  question,  no  matter  of  distribution 
being  then  before  the  court.  An  attentive  consideration  of  those 
cases  will  show  that  when  it  is  stated  that  the  right  against 
stockholders  arising  out  of  their  statutory  liability  is  intended 
for  the  common  and  equal  benefit  of  all  creditors,  the  context 
indicates  that  reference  is  had  to  such  creditors  as  are  in  a  posi- 
tion to  demand  an  enforcement  of  the  right,  *****  and  to  them 
only.  As  to  the  expressions  quoted  from  the  opinion  of  Mc- 
Ilvaine,  J.,  in  Brown  v.  Hitchcock,  36  Ohio  St.  667,  it  should 
be  remembered  that  they  are  dicta  of  a  dissenting  judge,  and 
while  apparently  they  seem  to  have  been  shared  by  the  others, 
yet  the  proposition  stated  was  not  argued  by  the  counsel  and  not 
involved  in  the  case  before  them  for  adjudication.    What  con- 
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elusion  would  have  been  reached  after  fiill  argument  and  under 
the  responsibility  of  deciding  a  live  question  we  have  no  means 
of  determining. 

It  having  been  settled  by  previous  decisions  that  where  hold- 
ers of  stock  are,  at  the  time  action  is  brought  to  enforce  stock- 
holders' liability,  insolvent,  the  liability  of  assignors  of  such 
stock  may  be  subjected  to  payment  of  debts  existing  at  the  time 
of  the  transfer,  we  have  as  a  new  question  a  proper  rvde  of 
distribution  of  the  fund  made  by  assessment  upon  such  former 
holders  of  stock,  and  it  is  not  free  from  difficulty.  Two  con- 
siderations, however,  lead  us  to  the  conclusion  that  the  better 
reason  supports  the  contention  of  defendants  in  error,  and  that 
the  judgments  below  should  be  aflBrmed. 

1.  Those  who  were  creditors  at  and  prior  to  the  transfer  are 
in  law  presumed  to  have  trusted  to  the  responsibility  of  the 
then  stockholders,  as  well  as  to  the  property  of  the  corporation, 
and  the  obligation  of  the  stockholder  to  the  creditor  is  in  the 
nature  of  a  contract,  and  although  not  in  form  an  express  per- 
sonal contract,  yet  is  of  equally  binding  force.  It  springs  out 
of,  and  is  coexistent  with,  the  contract  between  the  corporation 
and  the  creditor:  Brown  v.  Hitchcock,  36  Ohio  St.  667;  Coming 
V.  McCullough,  1  N.  Y.  47,  49  Am.  Dec.  287;  Hawthorne  v. 
Calef,  2  Wall.  10;  Norris  v.  Wrenschall,  34  Md.  492;  Hager  t. 
Cleveland,  36  Md.  476.  There  arises,  therefore,  a  manifest 
equity  in  favor  of  such  creditors. 

*•**  2.  Such  transferrers  of  stock  have  incurred  no  statutory 
liability  to  the  later  creditors  and  owe  no  contractual  duty  to 
them;  nor  are  they  in  any  way  liable  to  them  because  of  oncft 
having  been  the  owners  of  stock.  These  later  creditors  can  have 
no  standing  to  demand  distribution  to  them  of  a  fund  which 
arose,  not  from  any  contract  with  them  or  with  anyone  for  their 
benefit,  nor  by  reason  of  any  liability  accruing  in  their  favor,  but 
from  a  contract  wholly  with  others  and  for  the  benefit  of  others, 
and  resting  upon  a  liability  created  wholly  in  favor  of  others. 
Hence,  the  fund  which  accrues  from  assessments  upon  such  as- 
signors of  stock  can  in  no  sense  bedong  to  the  subsequent  cred- 
itors, and  they  are,  therefore,  not  deprived  of  any  right  by  the 
application  of  such  fund  to  the  satisfaction  of  the  debts  owing 
to  the  earlier  creditors. 

We  are  of  opinion  that  the  proper  rule  is  that  as  to  the  fund 
arising  from  assessments  upon  all  who  were  stockholders  at  the 
time  of  the  decree  enforcing  stockholders*  liability  all  the 
creditors  should  share  pro  rata;  but  as  to  funds  arising  from 
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assessments  upon  persons  who  had  been  stockholders  but  had  aa- 
eigned  their  stock  in  good  faith  before  the  insolvency  of  the  cor- 
poration, such  funds  should  be  applied  to  the  residue,  if  any, 
owing  to  creditors  who  were  such  at  the  time  of  the  assignment 
of  the  stock,  the  liability  of  such  transferrers  of  stock  being  sub- 
ject to  the  limitations  stated  in  Harpold  v.  Stobart,  46  Ohio  St. 
397,  15  Am.  St  Eep.  618. 
JudoTnent  affirmed. 


CORPORATIONS— LIABILITY  OF  TRANSFERRING  STOCK- 
HOLDERS—EXTI']NT  OP,  AND  WHEN  IT  ATTACHES.— A 
stockholder  of  a  corporation,  who  has  Jn  good  faith  sold  and  as- 
signed his  stock  to  one  who  becomes  Insolvent,  Is  liable  to  creditors 
of  the  coiT>or.it!on  for  snch  portion  only  of  the  debts  existing  while 
he  held  the  stock,  and  remaining  due  (not  In  excess  of  the  stock 
assigned),  as  will  be  equal  to  the  proportion  which  the  capital  stock 
assigned  by  hira  bears  to  the  entire  capital  stock  held  by  solvent 
stockholders,  liable  In  resiiect  of  the  same  debts,  who  axe  within 
the  juiisdlctton,  to  be  determined  at  the  time  Judgment  Is  rendered: 
Harpold  v.  Stobart.  46  Ohio  St.  397,  15  Am.  St  Rep.  618.  This  lia- 
bility, however,  Is  a  question  clearly  distinguishable  from  the  one 
as  to  how  a  fund,  arising  from  the  enforcement  of  a  stockholder's 
statutory  liability,  shall  be  distributed  among  creditors  prior  to  the 
transfer  and  croriitnrs  subsequent  to  it.  Upon  the  latter  question 
there  seems  to  be  a  dearth  of  authority. 


LEGER  y.  WARBEN. 
[62  Ohio  State,  QOO.] 

ARREST  WITHOUT  WARRANT— RIGHT  OF  DETENTION 
-"LIMIT  UPON. — Statutory  authority  to  arrest  a  person  without 
9  warrant  does  not  authorize  his  detention  in  custody  for  any  longer 
time  than  is  reasonably  necessary  to  procure  a  legal  warrant  for  his 
detention. 

FALSE  IMPRISONMENT— ACTION  FOR— ARREST  WITH- 
OUT WARRANT.— If  a  person  Is  arrested  without  a  warrant,  and 
Is  detained  in  prison  for  an  unreasonable  period  of  five  days  or 
more,  without  any  writ  or  order  of  any  court,  he  has  a  right  of 
action  for  false  Imprisonment  not  only  against  the  officers  who 
arrested  him,  but  against  those  who  unlawfully  held  him  In  custody. 

FAT>SE  IMPRISONMENT— ACTION  FOR— DEFENSE— AR- 
REST WITHOUT  WARRANT.— In  an  action  for  false  imprison- 
ment, based  upon  an  arrest  without  warrant,  and  detention  for  an 
unreasonable  period,  without  any  writ  or  order  of  court,  it  is  no 
defense  for  the  arresting  officers  that  they  acted  under  orders  from 
a  superior  officer.  They  become,  under  such  circumstances,  wrong- 
doers from  the  beginning,  and  are  liable  as  such  equally  with  those 
by  whom  the  imprisonment  was  continued. 

Action  for  damages  brought  in  the  common  pleas  by  the  de- 
fendant in  error,  Warren,  against  Leger  and  three  other  police 
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officers  of  the  city  of  Columbus,  for  wrongful  arrest  and  im- 
prisonment. The  sureties  on  the  official  bonds  of  the  officers 
were  also  made  defendants.  Kelly,  the  chief  of  police  of  the 
city,  was  one  of  the  defendants.  A  judgment  for  the  plaintiff 
was  affirmed  by  the  circuit  court  and  the  defendants  brought 
error. 

C.  D.  Saviors  and  David  B.  Sharp,  for  the  plaintiffs  in  error. 

Kinkead,  Merwine  &  Rhoads,  for  the  defendant  in  error. 

*****  WILLIAMS,  J.  The  following  are  the  material  parts  of 
the  court's  charge  of  which  the  plaintiffs  in  error  complain: 

"It  was  the  duty  of  the  defendants,  whether  they  caused  the 
arrest  and  imprisonment  or  made  the  arrest  and  imprisonment, 
to  carry  the  plaintiff  without  unreasonable  delay  before  a  magis- 
trate of  lawful  competency  for  that  purpose,  to  accuse  him  there 
according  to  the  forms  of  law,  and  obtain  the  necessary  magis- 
terial sanction  for  any  further  detention  of  him.  The  defend- 
ants making  the  defense  here  (I  mean  all  the  defendants  ex- 
cept the  sureties)  did  not  comply  with  the  command  of  the  law, 
which  required  them  to  take  him  before  a  magistrate  and  obtain 
a  warrant  for  his  arrest.  They  have  not  shown  any  lawful  rea- 
son for  omitting  to  do  this.  He  was  detained  in  prison  an  un- 
reasonable time  without  the  filing  of  an  affidavit  and  the  pro- 
curing of  a  warrant.  Their  failure  to  comply  with  this  law 
made  them  ia'espassers  from  the  beginning  of  the  arrest.  The 
permission  which  the  law  gave  them  to  arrest  and  imprison 
him  originally  because  there  was  reasonable  cause  for  it, 
without  first  filing  an  affidavit,  and  procuring  a  warrant  waa 
given  to  them  on  the  condition  that  they  would  not  detain 
him  longer  than  was  reasonably  necessary  to  enable  an  affi- 
davit to  be  filed  and  a  warrant  to  be  procured.  Not  hav- 
ing complied  with  that  condition  the  fact  that  he  was  arrested 
in  the  first  instance  for  ^^  reasonable  cause  is  not  even  a 
colorable  defense.  Three  of  these  defendants  were  subordinate 
officers  of  the  superintendent  of  police.  They  did  what  they 
did  pursuant  to  orders  given  by  one  who  had  a  right  to  com- 
mand, presumably.  That  may,  as  it  ought  to,  make  you  feel 
that  they  ought  not,  in  a  moral  sense,  be  held  responsible  in 
damages.  But  the  orders  of  a  superior  or  of  one  who  had  a 
right  to  command  them  is  not  a  legal  reason  for  their  omis- 
sion to  comply  with  the  law,  which  required  them  in  a  rea- 
sonable time  to  file  an  affidavit  and  procure  a  warrant.    The 
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court  having  this  conception  of  the  law  applicable  to  the  case, 
there  is  nothing  for  you  to  do  but  to  assess  the  damages." 

It  was  shown  on  the  trial  that  the  plaintiff  was  arrested  by 
the  defendant  officers  without  warrant,  as  alleged  in  the  peti- 
tion, and  was  imprisoned  after  such  arrest  for  a  period  of  more 
than  five  days  without  any  warrant  for  his  detention  and  with- 
out any  charge  having  been  made  against  him  before  any 
competent  tribunal  or  opportunity  allowed  him  for  a  trial; 
that  during  his  imprisonment  he  frequently  demanded  to  be 
informed  of  the  nature  of  -the  charge  on  which  he  was  de- 
tained, and  to  be  taken  before  a  proper  court  for  a  hearing 
thereon;  and  that  at  the  end  of  the  period  named,  when  he  was 
discharged  from  prison,  no  complaint  had  been  filed  against  him 
nor  trial  allowed  him.  These  facts  were  not  disputed.  The 
evidence  of  the  defense  was  directed  entirely  to  the  establish- 
ment of  good  cause  for  the  arrest  and  to  the  subject  of  dam- 
ages. There  was  no  impropriety,  therefore,  in  the  court  treat- 
ing as  undisputed  the  facts  above  stated,  and  no  complaint  is 
urged  here  on  that  account.  The  objection  made  is  to  that  part 
of  the  charge  by  which  the  jury  were  instructed,  in  substance, 
*****  that  though  the  defendants  making  the  arrest,  or  causing 
it  to  be  made,  had  good  cause  therefor,  that  did  not  justify  the 
imprisonment  of  the  plaintiff  thereunder  for  a  longer  period 
than  was  reasonably  necessary  to  enable  the  defendants  to  ob- 
tain a  warrant  or  authority  from  some  competent  tribunal  for 
his  further  detention;  and  that  his  continued  imprisonment 
without  such  warrant  or  authority  rendered  them  liable  as 
wrongdoers  from  the  beginning,  leaving  only  the  question  of 
damages  for  the  consideration  of  the  jury.  In  this  charge  we 
think  there  was  no  error.  It  is  provided  by  section  7130  of  the 
Revised  Statutes  that:  "When  a  felony  has  been  committed  any 
person  may  without  a  warrant  arrest  another  who  he  believes, 
and  has  reasonable  cause  to  believe,  is  guilty  of  the  offense, 
and  may  detain  him  until  a  legal  warrant  can  be  obtained." 
And  section  7143  contains  the  provision  that:  "If  it  becomes 
necessary  for  any  just  cause  to  adjourn  the  examination  of  the 
accused,  the  magistrate  may  order  such  adjournment  and  com- 
mit the  accused  from  time  to  time  for  safekeeping  to  the  jail 
of  the  county  until  the  cause  of  the  delay  is  removed,  end  no 
longer;  but  the  whole  time  of  such  confinement  in  jail  shall 
not  exceed  four  days,  or  the  officer  having  in  custody  any  such 
person  may,  by  the  written  order  of  the  magistrate,  detain  him 
in  custody  in  some  secure  and  convenient  place  other  than  the 
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jail,  to  be  designated  by  the  magistrate  in  his  order,  not  exceed- 
ing four  days." 

The  right  to  make  arrests  without  warrant  is  conferred  by 
the  statute  in  order  to  prevent  the  escape  of  criminals  where 
that  is  likely  to  result  from  delay  in  procuring  a  writ  for  their 
apprehension,  and  it  was  not  the  purpose  to  dispense  with  the 
necessity  of  obtaining  such  writ  as  soon  *'®*  as  the  situation 
will  reasonably  permit.  To  afford  protection  to  the  officer  or 
person  making  the  arrest  the  authority  must  be  strictly  pur- 
sued; and  no  imreasonable  delay  in  procuring  a  proper  warrant 
for  the  prisoner's  detention  can  be  excused  or  tolerated.  Any 
other  rule  would  leave  the  power  open  to  great  abuse  and  op- 
pression. The  detention  of  the  plaintiff  in  prison  for  a  perioft 
of  five  days  and  more  without  any  writ  or  order  of  any  court, 
and  in  disregard  of  his  repeated  demands  to  be  given  a  hearing, 
was  without  excuse  or  palliation.  None  was  offered.  It  was  a 
palpable  and  arbitrary  abuse  of  official  power.  Not  having 
pursued  their  authority  to  arrest  without  warrant  by  failing  to 
obtain  within  a  reasonable  time  a  writ  or  order  for  the  plain- 
tiff's detention,  the  defendants  placed  themselves  in  the  same 
situation  as  if  they  had  originally  acted  without  authority.  It 
is  a  familiar  rule  that  one  who  abuses  an  authority  given  him 
by  law  becomes  a  trespasser  ab  initio.  That  rule  has  often 
been  applied  in  cases  like  the  present  one.  In  Brock  v.  Stimson, 
108  Mass.  620,  11  Am.  Rep.  390,  it  was  held  that:  "An  officer 
who  arrests  an  offender  without  warrant  by  authority  of  a  stat- 
ute which  authorizes  such  arrest  only  as  preliminary  to  taking 
him  before  a  court  is  liable  to  assault  and  false  imprisonment 
if  he  omits  to  take  him  before  the  court."  Numerous  authori- 
ties for  the  similar  application  of  the  rule  are  collected  in  the 
opinion  of  the  court  in  that  case,  and  many  others  might  be 
cited,  some  of  which  are  referred  to  in  the  brief  of  the  defend- 
ant in  error.  The  arresting  officer  in  such  case  cannot  justify 
the  holding  of  the  prisoner  without  warrant,  on  the  ground  that 
time  is  necessary  to  investigate  the  case,  and  procure  evidence 
•gainst  him.  Section  7143  of  the  Revised  Statutes,  already 
quoted,  provides  for  ^^^  cases  where  such  delay  becomes  neces- 
sary by  authorizing  the  magistrate  before  whom  the  accused  is 
taken  to  adjourn  the  examination  from  time  to  time,  and  com- 
mit the  accused  until  the  cause  of  the  delay  is  removed.  But 
that  section  forbids  the  imprisonment  for  any  period  exceeding 
four  days. 
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In  behalf  of  the  plaintiffs  in  error,  Leger,  Miller,  and  Frank, 
it  is  contended  that  as  they  were  subordinate  ofi&cers  acting 
under  orders  from  the  chief  of  the  police  force  in  arresting  the 
defendant  in  error  and  delivering  him  into  the  custody  of  the 
patrolmen,  who  conveyed  him  to  the  city  prison  in  obedience 
to  the  chief's  orders,  they  should  not  be  held  responsible  for 
his  subsequent  imprisonment,  nor  for  the  omission  to  obtain 
the  necessary  warrant  and  bring  him  to  trial.  But  the  delivery 
of  the  plaintiff  after  his  arrest  into  the  custody  of  another  per- 
son, to  be  by  him  taken  to  prison,  could  not,  we  think,  absolve 
the  arresting  officers  from  the  duty  required  of  them  to  obtain 
the  writ  necessary  to  legalize  his  further  imprisonment.  If  it 
could,  the  imprisonment  might  with  impunity  be  prolonged  in- 
definitely by  the  change  of  custodians  and  places  of  confine- 
ment at  short  intervals.  The  arrest  having  been  made  without 
warrant,  it  was  necessary,  in  order  to  preserve  the  legality  of 
that  action,  that  the  proper  steps  should  be  taken  to  prevent  the 
further  detention  of  the  prisoner  from  becoming  unlawful;  for, 
as  we  have  seen,  unless  those  steps  be  taken,  all  legal  protection 
for  such  arrest  ceases,  and  the  arresting  officers  become  wrong- 
doers from  the  beginning,  liable  as  such  equally  with  those  by 
whom  the  unlawful  imprisonment  is  continued.-  If  the  arrest- 
ing officers  choose  to  rely  on  some  other  person  to  perform  that 
required  duty,  they  take  upon  themselves  the  risk  of  its  being 
performed,  and  unless  it  *^**  is  done  in  proper  time,  their  lia- 
bility to  the  person  imprisoned  is  in  nowise  lessened  or  affected. 
There  was  no  order  of  a  superior  officer  in  this  case  that  did 
or  could  prevent  the  defendants  who  made  the  arrest  from  com- 
plying with  the  requirement  of  the  law  in  the  respect  indicated 
nor  excuse  their  omission  to  comply  therewith. 

Judgment  affirmed. 


ARREST  WITHOUT  WARRANT— UNREASONABLE  DETEN- 
TION—FALSE IMPRISONMENT.— If  a  person  is  an-estcd  without 
a  warrant,  the  officer  or  other  person  making  the  arrest  must,  with- 
out unnecessary  delay,  take  the  prisoner  before  a  magistrate  for 
examination  and  commitment,  and,  if  he  detains  him  an  unreaaon- 
able  time  before  doing  so,  he  is  guilty  of  a  false  imprisonment,  no 
matter  how  lawful  the  original  arrest  may  have  been:  See  mono> 
p-aphic  note  to  Tryon  y.  Pingree,  67  Am.  St  Rep.  419.  ojd  false  tin* 
prisonment. 
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BUCKEYE  PIPE  LINE  COMPANY  v.  FEE. 
[62  Ohio  State,  543.] 

NEW  TRIAT^MOTION  FOR-SUFFICIENCY  OF.— Under  a 
statute  which  provides  that,  if  the  "decision"  is  not  sustained  by 
sufficient  evidence,  or  is  contrary  to  law,  it  shall  be  a  ground  for 
a  new  trial,  a  motioti  for  a  new  tiial,  in  a  cause  tried  by  the  court, 
upon  the  ground  that  the  "judgment"  is  not  sustained  by  sufficient 
evidence  and  that  It  is  contrary  to  law,  Is  sufficient  to  bring  up  the 
evidence  in  the  record  for  review. 

ATTACHMENT— GARNISHMENT.— PROPERTY  OUTSIDE 
OF  THE  STATE  is  not  the  subject  of  garnishment.  To  charge  a 
garnishee  for  the  property  of  the  defendant,  it  is  absolutely  es- 
sential that,  at  the  time  of  the  service  of  process,  he  should  have 
It  in  his  possession  and  within  the  state. 

ATTACHMENT— GARNISHMENT— POWER  TO  ORDER 
PROPERTY  WITHOUT  THE  STATE  TO  BE  SURRENDERED.— 
A  court  has  no  jurisdiction,  under  the  process  of  attachment  or 
garnishment,  over  property  of  the  defendant  outside  of  the  state, 
and  has  no  power  to  compel  a  garnishee,  having  property  of  the 
defendant  in  his  possession  without  the  state,  to  surrender  it  into 
the  custody  of  the  court.  Hence,  an  order  directing  him  to  make 
such  sunender  is  without  legal  effect.  .  „  .  . 

Action  by  Fee  against  the  pipe  line  company  to  recover  for 
its  refusal  to  obey  an  order  of  the  court  of  common  pleas  of 
Allen  county,  directing  it,  as  garnishee,  to  turn  over  one  thou- 
sand and  thirty  barrels  of  crude  petroleum  oil  to  the  sheriff  of 
that  county.  The  oil  in  the  possession  of  the  company  belonged 
to  Miller,  Tallmage  &  Kussell,  against  whom  Fee  had  recovered 
judgment  for  five  hundred  and  thirty-five  dollars.  The  pipe 
line  company  was  an  Ohio  corporation.  It  was  a  common  car- 
rier and  storer  of  oil,  but  was  not  a  purchaser  or  seller  of  oil. 
Its  principal  office  was  at  Lima,  Ohio,  where  the  books  of  its 
business  were  kept.  The  oil  in  its  possession  on  November  7, 
1896,  and  belonging  to  the  judgment  debtor,  was  purchased  in 
Huntington  county,  Indiana,  and  was  received  by  the  company 
in  Indiana  in  its  usual  course  of  business  and  was  held  by  it  as 
common  carrier  and  storer  of  oil.  The  oil  in  controversy  was 
never  in  Ohio.  No  Indiana  oil  was  carried  into  or  stored  in 
Ohio  by  the  defendant.  The  oil  territory  of  Indiana,  includ- 
ing Huntington  county,  and  the  oil  territory  of  northwestern 
Ohio,  including  Allen  county,  Ohio,  comprised  the  territory 
known  as  the  Lima  division  of  the  company.  The  stations  for 
the  delivery  of  oil  were  in  this  territory  in  both  Indiana  and 
Ohio,  including  the  counties  of  Allen  and  Huntington,  and  all 
transfers   of  oil  were  made  on  its  production  books  at  Lima, 
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Ohio.  The  oil  in  controversy  was  received  on  a  "run  ticket," 
which  is  referred  to  in  the  opinion,  and  was  not  seized  by  the 
sheriff,  who  levied  by  simply  leaving  a  copy  of  the  attachment 
with  the  agent  of  the  defendant  at  Lima,  Ohio,  and  informing 
him  of  the  contents  thereof.  Some  time  after  January  1,  1897, 
the  circuit  court  of  Huntington  county,  Indiana,  a  court  of 
competent  jurisdiction,  appoinU!  a  receiver,  for  Miller,  Tall- 
mage  &  Russell,  and  directed  the  defendant  to  deliver  the  oil 
in  controversy  to  such  receiver.  Fee  obtained  a  judgment  for 
the  amount  of  his  claim.  A  motion  for  a  new  trial  was  over- 
ruled and  the  company  excepted.  The  circuit  court  affirmed 
the  judgment  and  the  company  brought  error. 

James  A.  Troup,  for  the  plaintiff  in  error. 

Charles  B.  Adgate,  for  the  defendant  in  error. 

•***  SPEAB,  J.  A  preliminary  question  was  made  by  de- 
fendant in  error  in  the  circuit  court  and  is  renewed  here  with 
respect  to  the  sufficiency  of  the  motion  for  new  trial,  and  at- 
tention is  called  to  the  form  of  the  motion,  which  is:  "1.  That 
the  judgment  is  not  sustained  by  sufficient  evidence;  and  2. 
It  is  contrary  to  law."  It  is  contended  that  the  motion  is  not 
sufficient  to  bring  the  evidence  in  the  record  up  for  review  be- 
cause the  attack  is  made,  not  upon  the  finding  or  decision  of 
the  court,  but  upon  the  judgment,  and  hence  the  evidence  can- 
not be  examined  in  a  reviewing  court  for  any  purpose.  To 
sustain  this  contention  would,  we  think,  be  to  carry  techni- 
cality to  extreme  length,  especially  in  view  of  the  provisions  of 
sections  4948  and  5115  of  the  Revised  Statutes,  requiring 
liberality  in  the  construction  of  proceedings  and  the  disregard 
of  immaterial  errors  and  defects. 

*"*'*  The  statute,  section  5305,  gives  one  of  the  grounds  for 
new  trial:  "6.  That  the  verdict,  report,  or  decision  is  not  sus- 
tained by  sufficient  evidence  or  is  contrary  to  law."  This  pro- 
vision treats  of  the  final  action  of  a  jury,  a  referee  or  master, 
and  of  a  court.  A  jury's  work  ends  with  a  verdict,  that  of  a 
referee  or  master  with  a  report,  and  that  of  a  court  in  a  deci- 
sion. "We  have  here  no  verdict  and  no  report — simply  the  action 
of  the  court  itself.  What  is  a  decision  as  here  expressed? 
Manifestly,  it  is  not  simply  a  finding,  for  a  finding  concludes 
nothing.  The  defeated  party  is  not  hurt  by  a  finding,  nor  is 
the  controversy  ended  by  it  if  the  action  stops  there.  It  would 
seem  that  the  act  called  here  a  decision  is  intended  to  embrace 
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the  last  act  of  the  court;  in  other  words,  the  judgment.  This 
would  appear  to  be  a  rational  conclusion,  giving  to  the  lan- 
guage of  clause  6  a  practical  construction  without  the  aid  of  au- 
thorities. But  the  text-books  make  it  clear.  It  is  true  that  in 
an  abstract  sense  there  is  a  shade  of  difference  between  the  im- 
port of  the  word  "decision"  and  the  word  "judgment."  As  ex- 
pressed by  Abbott  (Abbott's  Law  Dictionary,  351),  "the  deci- 
sion is  the  resolution  of  the  principles  which  determine  the 
controversy;  the  judgment  is  the  formal  paper  applying  them  to 
the  rights  of  the  parties."  But  the  same  author  gives  the  gen- 
eral definition  of  decision  as  "the  result  of  the  deliberations  of 
a  tribunal;  the  judicial  determination  of  the  question  or  cause." 
Freeman,  in  his  work  on  Judgments,  section  2,  says:  "A  judg- 
ment, except  where  the  signification  of  the  word  has  been 
changed  by  statute,  is  defined  as  being  'the  decision  or  sentence 
of  the  law  pronounced  by  a  court  or  other  tribunal  upon  the 
matter  contained  in  the  record."  Wharton  (Wharton's  Law 
Dictionary,  235,  437),  gives:  "Decision,  a  judgment,"  and 
"Judgment,  judicial  determination;  decision  of  a  ^^^  court." 
Definitions  in  other  law  dictionaries  are  of  like  import:  See 
Bouvier,  Rapalje,  Anderson,  Cochran,  and  others.  See,  also, 
Houston  V.  Williams,  13  Cal.  24,  73  Am.  Dec.  565.  It  is  in- 
sisted by  counsel  that  previous  decisions  of  this  court  cited  in 
the  brief  rule  this  case.  We  think  they  have  no  application  to 
it. 

We  are  of  opinion  that  the  language  of  the  motion  is  a  sub- 
stantial statement  of  the  ground  authorized  by  the  sixth  clause 
of  section  6305,  and  should  be  held  suflScient  to  all  intents  and 
purposes. 

Coming  now  to  the  merits  of  the  case,  the  question  presented 
is  whether  or  not  the  court  of  Allen  county  had,  by  virtue  of  the 
attachment  proceedings,  such  control  or  jurisdiction  over  the 
property  of  the  defendants  situate  in  Indiana  and  in  the  pos- 
session of  the  company  as  to  enable  it  to  make  a  valid  order 
requiring  the  garnishee  to  produce  that  property  in  Allen 
county  and  surrender  it  into  the  custody  of  the  court.  And  as 
to  the  garnishee,  the  question  is  not  merely  whether  the  gar- 
nishee had  property  of  the  debtor  in  its  hands,  but  whether  it 
had  the  property  under  such  circumstances  as  to  make  it  an- 
swerable for  it  in  Allen  county. 

It  is  to  be  remarked  at  the  outset  that  an  attachment  proceed- 
ing is  exclusively  a  statutory  one,  and  hence  we  look  to  our  law 
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regulating  attachments  for  the  source  of  authority  to  the  court 
and  its  oiCoera.  What  that  statute  lawfully  authorizes  the 
plaintiff  in  attachment  is  entitled  to  demand;  what  it  fails  to 
authorize  he  may  not  demand,  for  it  is  well  established  that 
equity  does  not  and  cannot  aid  the  statute.  The  purpose  of 
the  statute  is  to  reach  the  property  of  defendant  in  the  suit  and 
subject  it  to  the  demand  of  the  plaintiff.  In  this  aspect  an 
attachment  proceeding  is  in  the  nature  of  a  proceeding  in  rem, 
and,  as  in  all  proceedings  in  rem,  the  thing  *'*''  against  which 
the  proceedings  are  directed  must  be  brought  within  the  juris- 
diction of  the  court:  1  Greenleaf  on  Evidence,  sees.  543,  543. 
The  proceeding  reaches  out  for  the  tangible  property  of  the  de- 
fendant to  be  levied  on  directly  by  the  officer  or  obtained  by 
garnishee  process  served  on  one  who  may  have  property  of  de- 
fendant in  his  possession  which  the  officer  cannot  get  at  or  may 
be  owing  the  defendant.  The  term  "attach"  implies  seizure. 
Ab  stated  by  Hosmer,  C.  J.,  in  HoUister  v.  Goodale,  8  Conn. 
332,  21  Am.  Dec.  674:  "The  word  'attach,'  derived  remotely 
from  the  Latin  term  'attingo,'  and  more  immediately  from  the 
French  'attach  er,'  signifies  to  take  or  touch,  and  was  adopted 
as  a  precise  expression  of  the  thing;  nam  qui  nomina  intelligit, 
res  etiam  intelligit.  The  only  object  of  attachment  is  to  take 
out  of  the  defendant's  possession  and  to  transfer  into  the  cus- 
tody of  the  law,  acting  through  its  legal  officer,  the  goods  at- 
tached, that  they  may,  if  necessary,  be  seized  in  execution  and 
be  disposed  of  and  delivered  to  the  purchaser.  From  both  these 
considerations  it  is  apparent  that  to  attach  is  to  take  actual  pos- 
session of  property.  Hence,  the  legal  doctrine  is  firmly  estab- 
lished that  to  constitute  an  attachment  of  goods  the  officer  must 
have  actual  possession  and  custody."  This  well  states  the  prin- 
ciple at  the  foundation  of  the  law  of  attachment,  and  is  to  be 
kept  in  mind  as  having  an  important  bearing  on  the  question 
here.  As  ancillary  to  it  is  the  other  method  of  getting  at  the 
property  by  process  of  garnishment  already  referred  to. 

Our  statute  provides,  section  6524  and  following,  that  an 
order  of  attachment  shall  require  the  officer  to  attach  the  goods, 
etc.,  of  the  defendant  in  his  county  not  exempt,  etc.,  or  so  much 
18  will  satisfy  the  plaintiff's  claim.  And  that  when  the  prop- 
erty attached  "is  personal  property  and  can  be  come  at,  ^^  he 
shall  take  it  into  his  custody  and  hold  it  subject  to  the  order 
of  the  court."  This  seizure  and  possession  is  essential  to  the 
court's  jurisdiction  over  the  property.     Orders  of  attachment 
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may  be  issued  to  the  sheriffs  of  different  counties  of  the  state. 
Where  garnishee  process  issues,  if  the  officer  cannot  get  pos- 
session of  the  property,  he  shall  leave  with  the  garnishee  a  copy 
of  an  order  of  attachment  and  a  written  notice  that  he  appear 
in  court  and  answer  touching  the  property  and  credits  of  the 
defendant  in  his  possession  or  under  his  control;  and  he  shall 
stand  lial^?  to  the  plaintiff  for  all  property  in  his  hands  from 
the  time  of  notice.  If  he  answer  and  it  be  discovered  that  on 
or  after  the  service  of  the  order  and  notice  he  was  possessed 
of  any  property  of  defendant,  the  court  may  order  the  delivery 
of  such  property  into  court.  If  the  garnishee  deliver  the  prop- 
erty disclosed  into  court,  he  is  allowed  his  costs. 

No  question  is  or  could  be  made  that  property  without  the 
state  can,  by  virtue  of  a  process' of  attachmeht,  be  seizred  by  an 
Ohio  officer,  and  of  course  such  property  could  not  be  delivered 
into  court  And  it  seems  to  us  clear  that,  notwithstanding  the 
somewhat  general  language  of  the  statute  respecting  garnish- 
ment, the  property  in  the  garnishee's  hands,  for  which  he  must 
answer,  is  intended  by  the  statute  to  be  limited  to  property  with- 
in the  state,  for  it  could  hardly  have  been  the  intention  of  the 
general  assembly  to  give  a  plaintiff  in  attachment  greater  power 
over  the  tangible  property  of  his  debtor  situate  out  of  the  state 
by  virtue  of  garnishment  than  would  be  possible  by  the  direct 
process  of  attachment.  On  the  contrary,  it  woidd  seem,  con- 
sidering all  the  statutes  together,  that  the  intent  is  clearly  mani- 
fest that  property  which  may  be  sequestered  ^^^  in  the  hands 
of  a  garnishee  must  be  within  the  state  in  order  that  it  may  be 
taken  and  sold  to  satisfy  such  judgment  as  may  be  obtained 
against  the  debtor,  for  it  is  in  contemplation  that  the  officer 
will  seize  the  property  in  the  possession  of  the  garnishee  if  he 
is  able  to  get  at  it;  also  that  the  garnishee  may  voluntarily  sur- 
render it  to  the  officer.  The  inference  seems  reasonable  that 
property  to  be  so  reached  is  intended  to  be  confined  to  such 
as  would  be  subject  to  seizure  by  attachment  or  execution  if  in 
the  hands  of  the  debtor  himself. 

The  many  inconveniences  and  hardships  which  would  be 
likely  to  foll-ow  a  contrary  holding  may  be  easily  imagined.  The 
case  at  bar  presents  a  marked  instance.  There  being  no  con- 
nection between  the  system  of  lines  located  in  the  producing 
oil  fields  in  Indiana  and  the  system  located  in  Ohio,  literal 
obedience  to  the  order  of  the  court  would  be,  if  not  impossible^ 
at  least  extremely  impracticable.  Beside  this  the  court  of  Allen 
county  has  ordered  the  company  to  deliver  this  oil  to  its  sheriff 
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in  that  county;  the  court  of  Huntington  county,  Indiana,  has 
ordered  it  to  deliver  the  oil  to  its  receiver.  If  both  orders  are 
valid  the  company  must  deliver  the  oil  in  one  state  and  pay 
its  value  in  the  other.  A  stronger  case  for  the  application  of 
the  argument  ab  inconvenienti  could  hardly  be  conceived. 

It  is  intimated,  though  not  distinctly  claimed,  that  the  court, 
having  the  person  of  the  garnishee  within  its  jurisdiction,  may, 
by  virtue  of  some  general  power,  enforce  its  order.  Cases  arise 
involving  contract  relations  in  which  the  undertaking  to  per- 
form an  act  purely  personal  may  be  enforced,  though  the  act 
relates  to  property  which  is  extraterritorial,  such  as  decrees  for 
the  specific  performance  of  contracts  to  ^^^  convey  land  situate 
in  foreign  parts.  Such  execution  is  not  only  a  strictly  personal 
act,  but  one  to  be  i^holly  perfortned  where  the  decree  command- 
ing it  is  rendered.  But  the  practice  cannot  prevail  as  to  at- 
tachments, for,  as  already  stated,  attachment  is  strictly  statu- 
tory. Power  to  entertain  such  proceeding  is  given  to  justices 
of  the  peace  upon  practically  the  same  terms  as  regulate  its 
exercise  by  the  common  pleas,  and  taking  the  statutes  on  the 
subject  as  a  whole,  it  is  entirely  clear  that  it  was  never  intended 
to  clothe  all  courts  having  jurisdiction  of  the  garnishee  process 
with  equity  powers. 

It  may  not  be  necessary  to  the  determination  of  this  case  to 
decide  whether  or  not  there  is  power  in  the  general  assembly  to 
authorize  seizure  of  property  outside  the  state  through  attach- 
ment and  garnishee  process,  but  the  consideration  that  the 
power  is  at  least  extremely  doubtful  affords  another  reason  for 
giving  to  the  statutes  a  construction  denying  the  intent  to  so 
provide.  It  is  said  in  8  American  and  English  Encyclopedia  of 
Law,  1156:  "To  charge  a  garnishee  for  property  of  defendant, 
it  is  absolutely  essential  that  at  the  time  of  service  of  process 
he  should  have  it  in  his  possession  and  within  the  state."  And 
at  page  1255:  "The  domicile  of  the  garnishee  does  not  give  the 
courts  of  the  state  jurisdiction  over  the  debt  he  owes  to  a  party 
in  another  state,  and  is  not  sufficient  to  sustain  an  action  in  rem. 
This  is  not  determined  by  his  domicile,  but  by  the  situs  of  the 
property  which  he  holds."  Mr.  Justice  Story,  in  his  Conflict  of 
Laws,  section  543,  observes:  "But  although  every  nation  may 
thus  rightfully  exercise  jurisdiction  over  all  persons  within  its 
domains,  yet  all  are  to  understand  that  in  regard  thereto  the 
doctrine  applies  only  to  suits  purely  personal  or  to  suits  con- 
nected with  property  within  the  same  sovereignty.  For  al- 
though t  person  m&j  "®*  be  within  the  territorial  jurisdiction. 
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yet  it  is  by  no  means  true,  in  virtue  thereof,  every  sort  of  suit 
may  there  be  maintainable  against  him.  A  suit  cannot,  for  in- 
stance, be  maint;dnable  against  him  so  as  to  absolutely  bind  his 
property  elsewhere."  And  section  550:  "A  nation  within  whose 
territory  any  personal  property  is  actually  situate  has  as  entire 
domination  over  it  while  therein,  in  point  of  sovereignty  and 
jurisdiction,  as  it  has  over  immovable  property  situate  there. 
It  may  regulate  its  transfer  and  subject  it  to  process  and  exe- 
cution, and  provide  for  and  control  the  uses  and  disposition  of 
it  to  the  same  extent  that  it  may  exert  its  authority  over  im- 
movable property.'*  Surely  this  doctrine  cannot  be  maintained 
if  the  courts  of  a  sister  state  may  sequester  and  control  prop- 
erty outside  of  their  limits  at  their  will:  See,  also.  Rose  v.  Him- 
el}"-,  4  Oranch,  241-277.  The  principle  above  stated  seems  to 
rest  upon  substantial  ground.  The  exclusive  dominion  over 
property  being  in  the  country  or  state  where  the  property  is, 
remedies  afforded  to  creditors  by  the  laws  of  their  state  would 
have  no  more  concern  with  it  than  if  it  were  in  a  foreign  land. 
Such  other  states  could  not  reach  it  for  the  purpose  of  taxing  it, 
and  thus  add  to  their  revenues  or  for  the  purpose  of  collecting 
taxes  already  due  and  not  otherwise  collectible.  And  what  the 
state  cannot  do  for  herself  it  would  seem  clear  she  cannot  do 
for  her  citizens.  A  debtor  who  by  himself  or  hia  bailee  has 
property  in  another  state  has  the  right  to  keep  it  there  and  such 
state  has  an  interest  in  his  exercise  of  the  right  free  from  inter- 
ference by  other  sovereignties:  Western  E.  R.  Co.  v.  Thornton, 
60  Ga.  300. 

Decisions  by  courts  of  high  standing  in  support  of  the  prop- 
osition generally  that  property  outside  of  the  state  is  not  the 
subject  of  garnishment  are  ^^^  abundant.  Some  of  them  fol- 
low: Lawrence  v.  Smith,  45  N.  H.  533,  86  Am.  Dec.  183;  Young 
V.  Rose,  31  N.  H.  201;  Clark  v.  Brewer,  6  Gray,  320;  Pennsyl- 
vania R.  R.  Co.  v.  Pennock,  51  Pa.  St.  244;  Wheat  v.  Platte 
City  etc.  R.  R.  Co.,  4  Kan.  370;  Illinois  Cent.  R.  R  Co.  v.  Cobb, 
48  111.  402;  Sutherland  v.  Second  Nat.  Bank,  78  Ky.  250;  Bates 
T.  Chicago  etc.  Ry.  Co.,  60  Wis.  296,  60  Am.  Rep.  369;  Mont- 
rose etc.  Co.  V.  Dodson  etc.  Mfg.  Co.,  76  Iowa,  172,  14  Am.  St. 
Rep.  213. 

But  it  is  insisted  that,  eyen  though  it  should  be  conceded  that 
the  general  rule  is  as  claimed  by  plaintiff  in  error,  the  contract 
between  Miller,  Tallmage  &  Russell  and  the  company,  called 
the  "run  ticket,"  takes  this  case  out  of  that  rule,  inasmuch  as 
the  oil  produced  in  the  two  fields  was  considered  and  made  a 
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common  stock  of  oil  ovi  of  which  the  ticket  might  he  paid  hy 
■delivery  of  the  quantity  of  oil  at  any  of  the  stations  of  the  Lima 
division;  so  that  the  ticket  represented  so  much  of  the  common 
4Btock  some  of  which  was  in  Ohio,  and  hence  demand  might  be 
-satisfied  by  a  delivery  at  any  of  the  stations  in  Ohio.  The  state- 
ment of  fact  is  correct  so  far  as  it  goes,  but  it  ignores  the  ma- 
terial qualification  provided  in  the  ticket,  "that  the  point  of  de- 
livery shall  be  at  the  option  of  the  company.'*  Now  it  ia 
conceded  in  argument  by  defendant  in  eiTor  that  "the  liability 
and  rights  of  this  garnishee  to  this  attaching  creditor  are  meas- 
ured by  its  liability  to  Miller,  Tallmage  &  llussell."  That  is,  if, 
under  the  facts  aa  they  existed  at  the  time  of  the  attachment 
and  garnishee  process  were  issued.  Miller,  Tallmage  &  Eussell 
■could  have  maintained  in  Allen  county  replevin  against  the  com- 
pany for  this  oil,  and,  failing  to  obtain  possession  of  the  oil, 
would  have  been  entitled  to  a  recovery  for  its  value,  then  Fee 
would  have  the  right  to  reach  the  same  result  by  attachment 
and  garnishment.  But  could  Miller,  Tallmage  &  Eussell  have 
maintained  such  an  action  ****  in  Allen  county  at  that  time? 
Manifestly  not.  The  option  of  selecting  the  point  of  delivery 
had  not  been  exercised  by  the  company,  as  no  action  by  the 
•owners  had  called  for  its  exercise.  Conceding  that,  upon  de- 
mand being  made  by  the  owners  on  the  company  for  delivery  to 
them  of  their  oil,  with  tender  of  charges,  a  refusal  had  followed, 
they  might  have  maintained  replevin  anywhere  in  the  Lima 
division,  still  the  stubborn  fact  remains  that  no  such  demand 
had  been  made,  nor  any  refusal.  Hence  the  owners  had  then 
no  cause  of  action,  and,  measuring  the  attaching  creditor's 
rights  by  those  of  the  owners  of  the  oil,  he  had  no  ground  of 
action.  But  we  ore  reminded  that  there  was  a  demand  on  the 
company  by  the  sheriff  of  Allen  county  after  judgment  and  a 
refusal.  Suppose  this  to  be  so,  how  does  it  help  the  matter? 
The  demand  was  for  delivery  of  the  oil  in  Allen  county.  It 
was  not  accompanied  by  any  tender  of  charges  which  had  ac- 
crued. It  was  not  even  made  at  the  time  of  the  service  of  the 
writ,  but  after  judgment  against  the  nonresident  defendants, 
and,  presumably,  after  the  making  of  the  order  on  the  garnishee, 
and,  if  so,  could  not  have  been  a  predicate  for  such  order.  The 
proposition  that  this  demand  gave  the  attaching  creditor  a  right 
of  action  entirely  loses  sight  of  the  fact  that  no  breach  of  the 
contract  had  occurred  between  Miller,  Tallmage  &  liussell  and 
the  company,  and  that,  for  aught  that  appears,  it  was  ready  and 
willing  to  deliver  the  oil  to  them  on  its  line  in  Indiana.     At  all 
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events,  if  they  had  then  made  demand  for  delivery  of  the  oil  in 
Allen  county,  it  might,  with  entire  regard  to  all  contract  rights, 
have  been  refused  by  the  company,  and  they  vrould  have  had, 
by  reason  of  refusal  of  such  demand,  no  right  of  action.  By; 
the  same  token  the  sheriff  had  no  such  right  against  the  gar- 
nishee. 

***  Our  conclusion  is,  that  the  court  of  common  pleas  of  Al- 
len county  did  not,  by  the  attachment  and  garnishment  pro- 
ceeding, acquire  jurisdiction  of  the  property  of  Miller,  Tallmago 
&  Eussell,  in  the  possession  of  the  company  in  Indiana,  and  was 
without  power  to  make  the  order  5n  the  garnishee  to  deliver  the 
property  into  the  custody  of  the  court,  and  that  its  order  in 
that  behalf  is  without  legal  effect. 

It  follows  that  the  judgment  of  both  courts  will  be  reversed, 
find  judgment  be  entered  for  plaintiff  in  error. 


ATTACHMENT— GARNISHMENT— PROPERTY  OUTSIDE  OP 
THE  STATE.— In  attachment  suits  there  Is  no  jurisdiction  over 
property  not  within  the  state.  Property  outside  of  the  state  cannot 
be  garnished.  An  attachment  execution  served  on  a  garnishee  la 
one  state  cannot  bind  the  defendant's  goods  In  the  hands  of  the 
garnishee  In  another  state;  and  garnishment  will  not  He  against 
personal  property  in  transit  and  outside  the  state,  but  In  the  custody 
of  a  common  carriOT  whose  residence  Is  within  the  state:  See  the 
monographic  note  to  National  Bank  v.  Furtlck.  09  Am.  St.  Rep.  114, 
126,  treating  of  the  situs  of  debts  for  the  purposes  of  garnlshmeafc 
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MARKS  V.  WILLIS. 

[36  Oregon,  L] 

INJUNCTION— EXECUTION  IN  REPLEVIN.— Injnnctlon  to 
the  proper  remedy  to  restrain  the  enforcement  of  an  alternatlv* 
money  Judgment  in  an  action  for  the  recovery  of  personalty  aft«r 
tender  of  the  property. 

JUDGMENTS  IN  REPLEVIN— SATISFACTION.— An  ordi- 
nary alternative  replevin  Judgment  may  be  satisfied  before  levy 
by  returning  the  property  named  in  the  writ  within  a  reasonable 
time,  and  in  such  case  the  defendant  cannot  be  compelled  to  pay 
the  value. 

EXECUTIONS  IN  REPLEVIN— INJUNCTION.— If,  after  the 
rendition  of  an  alternative  Judgment  in  replevin,  an  execution 
thereon  is  returned  unsatisfied  because  the  officer  is  unable  to  ob- 
tain the  property,  this  does  not  justify  the  Issuance  of  an  alias 
execution  directing  the  enforcement  of  the  alternative  money  Judg- 
ment alone.  The  enforcement  of  such  execution  may  be  enjoined 
when  tender  of  the  property  has  been  made 

W.  B.  Willis,  A.  M.  Crawford,  and  D.  Rice,  for  the  appellant. 

J.  W.  Hamilton,  J.  C.  Fullerton,  and  F.  W.  Benson,  for  the 

respondent. 

•  BEAN,  J.  1.  It  is  first  claimed  that  the  plaintiflTs  remedy 
was  by  a  motion  in  the  court  issuing  the  execution  to  quash 
or  recall  it,  and  not  by  injunction.  The  mere  improper  is- 
Buance  of  an  execution  is  ordinarily  no  ground  for  equitable 
interference,  but  any  irregularity  in  that  regard  must  be  cor- 
rected by  the  court  issuing  the  writ:  Gregory  v.  Ford,  14  Ceil. 
138,  73  Am.  Dec.  639.  But,  as  we  understand  it,  this  suit  is 
mot  based  on  a  mere  irregularity  in  the  form  of  the  execution, 
nor  in  the  manner  of  its  issuance,  although  questiona  of  that 


Oct  1899.]  Marks  v.  Willm.  765 

kind  are  argued  in  the  briefs.  It  is  substantially  a  suit  to  en- 
join the  enforcement  of  an  alternative  money  judgment  in  an 
action  for  the  recovery  of  personal  property  after  a  tender  of 
the  property  described  in  the  judgment  and  an  injunction  is  & 
proper  remedy  in  such  case:  McClellan  v.  Marshall,  19  loway 
561,  87  Am.  I)ec.  454;  1  High  on  Injunctions,  sec.  139;  1  Beach 
on  Injunctions,  sec.  62^, 

2.  Passing  over,  therefore,  any  questions  as  to  the  form  of  the 
writ  or  its  regularity,  and  coming  directly  to  the  merits  of  the 
controversy,  we  are  agreed  that  the  decree  of  the  court  below 
must  be  affirmed.  The  judgment  upon  which  the  execution  was 
issued  is  the  ordinary  judgment  in  an  action  of  replevin  fbr  the 
return  of  the  property  sued  for,  or,  in  default  thereof,  for  its 
value,  and  the  defendant  had  a  right  to  discharge  it  by  a  return 
of  such  property  within  a  reasonable  time,  and  he  could  be  com- 
pelled to  pay  its  value  only  in  case  a  delivery  ■*  could  not  be  had: 
Wells  on  Eeplevin,  sec.  778;  2  Freeman  on  Executions,  sec.  468; 
Etchepare  v.  Aguirre,  91  Cal.  288,  25  Am.  St.  Eep.  180;  Meads 
V.  Ijasar,  92  Cal.  221;  Carson  v.  Applegarth,  6  Nev.  187.  When, 
therefore,  Marks  tendered  and  offered  to  return  the  property^ 
within  five  days  after  the  litigation  had  ended,  and  before 
any  levy  had  been  made  under  the  writ,  it  operated  as  a  satis- 
faction of  the  judgment,  and  thereafter  no  proceedings  could 
legally  be  had  for  enforcing,  by  execution,  the  alternative  judg- 
ment for  money. 

3.  Nor  is  the  fact  that  the  first  execution  was  retufned  tin* 
satisfied  because,  as  the  sheriff  certifies,  he  was  unable  to  obtain^ 
the  property  described  therein,  of  any  consequence  in  this  con- 
nection. We  are  not  dealing  with  the  effect  of  proceedings  un- 
der the  first  writ.  Its  return  unsatisfied  did  not  change  the 
form  or  character  of  the  judgment,  nor  authorize  or  justify  the 
issuance  of  an  alias  writ  in  any  form  other  than  that  prescribed 
by  statute.  An  execution  must  follow  the  judgment,  and  under 
the  statute  there  is  but  one  form  of  execution  on  a  judgment 
in  an  action  of  replevin:  Hill's  Annotated  Laws,  sec.  276,  subd. 
4;  and  it  is  satisfied,  so  far  as  the  subject  matter  of  the  litigation 
is  concerned,  by  a  delivery  to  the  officer  of  the  property  de- 
scribed in  the  writ.  If,  under  such  an  execution,  the  officer  is 
unable  to  obtain  possession  of  the  property  described  therein, 
he  may  proceed  under  the  same  execution  to  enforce  the  alter- 
native judgment,  and  his  return  would  probably  be  conclusive 
between  the  parties,  and  not  subject  to  collateral  attack:  Irvin 
V.  Smith,  66  Wis.  113.     But  no  attempt  was  made  to  enforce 
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the  first  execution,  and  when  it  was  returned  unsatisfied  it 
ceased  to  perform  any  office  in  the  case  except  as  the  basis  of 
the  subsequent  issuance  of  an  alias  writ.  It  follows  that  the 
clecree  of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

REPLEVIN.— THE  DETJVERY  OP  THE  PROPERTY,  In  re- 
plevin, is  the  primary  object  of  the  action.  The  value  is  to  be  re- 
ceived in  lieu  of  it  only  in  case  a  delivery  cannot  be  had:  Swantz 
y.  Pillow,  50  Ark.  300,  7  Am.  St  Rep.  98. 

REPLEVIN.— AN  INJUNCTION  may  issue  to  restrain  an  execu- 
tion on  an  alternative  judgment  for  the  value  of  property  replevied 
in  default  of  a  return  thereof,  where  the  property  has  been  tendered 
back  within  a  reasonable  time:  McClellan  y.  Marshall,  19  Iowa,  561, 
87  Aip.  Dec.  454. 


STATE  V.  SCHUMAN. 
[36  Oregon,  16.] 

GAME  LAWS- CONSTRUCTION.— A  statute  making  ft  "un- 
lawful to  sell,  offer  for  sale,  or  have  in  possession  f'l-  sale  any 
species  of  trout  at  any  time,"  applies  with  as  much  force  to  trout 
lawfully  caught  in  another  state,  shipped  Into  the  state,  and  becom- 
ing a  part  of  the  general  property  thereof,  as  it  does  to  those  caught 
therein. 

APPELLATE  PRACTICE.— A  CLAIM  OF  RIGHT,  PRIVI- 
LEGE. OR  IMMUNITY  under  the  coustitution  of  the  United  StJites 
must  be  asserted  and  denied  in  the  trial  court,  or  it  cannot  be  con- 
sidered on  appeal. 

GAME  LAWS  —CONSTRUCTION-CONSTITUTIONAL  LAW 
— DUE  PROCESS  OF  LAW.— A  statute  making  it  "unlawful  to  sell, 
offer  for  sale,  or  have  in  possession  for  sale  any  species  of  trout 
at  any  time,"  applies  to  trout  shipped  into  the  state  and  offered  for 
sale,  and  as  to  a  person  offering  such  fish  for  sale  or  selling  them, 
the  statute  Is  not  unconstitutional  as  depriving  him  of  his  property 
without  due  process  of  law. 

POLICE  POWER— SUBJECTTS  OF.— The  sale  of  commodities 
may  be  subject  to  the  exercise  of  the  police  power,  though  their 
use  does  not  necessarily  subvert  the  morals.  Impair  the  health,  or 
disturb  the  peace  of  society. 

GAME  LAWS— PROHIBITION  ON  SALE  OP  GAME.— A 
state  may  prohibit  the  talcing  or  sale  of  fish  witliin  its  borders,  and 
If  fish  are  caught  in  another  state,  brought  into,  mingled  with, 
and  become  a  part  of  the  mass  of  the  property  of  the  state  where 
their  sale  is  prohibited,  the  person  who  imports  them  and  yiolatea 
such  law  must  suffer  the  penalty  prescribed  thereby. 

B,.  Stott,  and  E.  E.  Merges,  for  the  appellant. 

D.  R.  N.  Blackburn,  attorney  general,  B.  £.  Sewall,  district 
attorney,  and  J.  N.  Teal,  for  the  state. 


Oct.  1899.]  State  v.  Schuman.  756 

*®  MOORE,  J.  1.  It  is  contended  that  the  act  under  which 
defendant  was  convicted  was  not  intended  to  apply  to  trout  law- 
fully caught  in  another  state,  and  shipped  into  Oregon.  The 
statute  in  question  (Laws  1899,  p.  199)  is  entitled,  "An  act  to 
protect  trout  and  other  food  fishes,  and  to  prevent  their  destruc- 
tion by  use  of  powder  or  chemicals,  and  providing  punishment 
for  a  violation  thereof."  Section  5  of  said  act  reads  as  follows: 
"It  shall  be  unlawful  to  sell,  offer  for  sale,  or  have  in  posses- 
sion for  sale,  any  species  of  trout  at  any  time."  The  object  of  the 
statute  was  undoubtedly  to  protect  the  trout  of  this  state,  and 
hence  it  can  have  no  application  to  trout  caught  in  another 
state  until  they  are  brought  into  the  state  of  Oregon,  and  be- 
come a  part  of  the  general  property  thereof:  Ex  parte  Maier,  103 
Cal.  476,  42  Am.  St.  Eep.  129.  Defendant's  counsel,  to  support 
the  legal  principle  for  which  they  contend,  rely  upon  the  case 
of  State  V.  Mc(Tuire,24  Or.  366,in  which  it  was  held  that  to  have 
in  one's  possession  during  a  closed  season,  salmon  lawfully 
caught  in  the  state  during  the  open  season,  was  not  in  violation 
of  an  act  making  it  unlawful  to  fish  for  salmon  in  its  waters 
during  certain  closed  seasons,  differing  in  time  as  to  certain 
rivers,  or  to  receive  or  have  in  one's  possession,  or  offer  for  sale 
or  transportation,  or  to  transport  during  said  closed  seasons, 
salmon  "which  may  be  caught  in  any  of  the  streams  *^  as  afore- 
said." The  statute  then  under  consideration,  if  strictly  con- 
strued and  enforced  according  to  such  construction,  would  have 
necessitated  the  destruction  of  vast  quantities  of  salmon  law- 
fully caught  and  canned  during  the  open  seasons;  in  view  of 
which  it  was  held  that,  if  the  act  was  susceptible  of  two  con- 
structions, that  should  be  adopted  which  would  avoid  such 
manifest  injustice,  and  that  the  words  "as  aforesaid"  did  not 
relate  to  the  streams  themselves,  but  to  the  time  and  manner  of 
taking  fish  from  them.  In  Commonwealth  v.  Wilkinson,  139 
Pa.  St.  298,  it  was  held  that  an  act  of  that  state  which  forbade 
any  person  to  "kill  or  expose  for  sale,  or  have  in  his  possession 
after  the  same  has  been  killed,  any  quail"  between  certain  dates 
in  each  year,  did  not  prohibit  the  selling  or  having  possession, 
during  said  period  of  quail  killed  in,  and  imported  from,  an- 
other state.  In  Dickhaut  v.  State,  85  Md.  451,  60  Am.  St.  Eep. 
332,  the  supreme  court  of  Maryland,  relying  upon  the  case  of 
State  V.  McGuire,  24  Or.  366,  held  that  an  act  of  the  legislative 
assembly  of  that  state  which  forbade  having  rabbits  in  one's 
possession  during  certain  months  did  not  apply  to  such  game 
when  killed  in  another  state,  and  shipped  into  Maryland  during 
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the  closed  season.  In  the  oases  to  which  attention  has  been 
called  it  was  lawful  to  have  in  one's  possession,  and  to  offer  for 
sale,  during  certain  months,  the  game  in  question,  and,  inas- 
much as  the  acts  are  each  susceptible  of  two  constructions,  it 
was  properly  held  that  such  possession  or  offering  for  sale  was 
not  an  offense  thereunder.  In  the  case  at  bar,  however,  the  act 
provides  that,  "it  shall  be  unlawful  to  sell,  offer  for  sale,  or  have 
in  possession  for  sale  any  species  of  trout  at  any  time."  There 
is  no  open  season  reserved,  and  no  saving  clause  under  which 
trout  may  be  sold,  and  the  statute,  being  mandatory  in  character, 
and  not  susceptible  **  of  two  constructions,  but  certain  and  un- 
ambiguous in  its  terms,  it  applies  with  as  much  force  to  trout 
shipped  into  this  state  and  becoming  a  part  of  its  general  prop- 
erty as  to  those  caught  within  its  limits:  Ex  parte  Maier,  103 
Cal.  47G,  42  Am.  St.  Rep.  129;  Roth  v.  State,  61  Ohio  St.  209, 
46  Am.  St.  Rep.  566;  Phelps  v.  Eacey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  State  v.  Randolph,  1  Mo.  App.'l5;  State  v.  Farrell,  23  Mo. 
App.  176;  Commonwealth  v.  Savage,  155  Mass.  278;  New  York 
Assn.  V.  Durham,  51  N.  Y.  Super.  Ct  306. 

2.  It  is  contended  that  the  trout  having  been  lawfully  caught 
in  the  state  of  Washington,  and  shipped  as  an  article  of  com- 
merce into  this  state,  the  defendant  had  an  unqualified  title  to 
them;  and,  since  no  presumption  of  his  guilt  can  be  indulged,  it 
must  be  inferred  that  he  sold  them  in  the  original  package; 
and,  this  being  so,  to  hold  that  the  selling  complained  of  was 
an  offense,  under  the  act  in  question,  would  render  it  obnoxious 
to,  and  violative  of,  article  1,  section  8,  subdivision  3,  of  the  con- 
stitution of  the  United  States,  as  being  an  attempt  on  the  part 
of  the  legislative  assembly  to  regulate  interstate  commerce. 
But  we  do  not  consider  it  necessary  to  pass  upon  this  question, 
as  it  does  not  appear  to  have  been  raised  in  the  court  below. 
The  transcript  shows  tliat  the  stipulation  was  offered  in  evi- 
dence, and  that  the  court  thereupon  instructed  the  jury  that,  if 
the  facts  agreed  upon  were  true,  the  defendant  was  guilty,  and 
refused  to  charge,  when  requested,  that,  upon  the  evidence  sub- 
mitted, the  jury  should  return  a  verdict  of  not  guilty,  to  which 
rulings  exceptions  were  taken.  It  does  not  appear  that  the 
attention  of  the  trial  court  was  called  to  the  claim  of  immunity 
from  prosecution  under  the  state  law  because  of  the  sale  being 
made  in  the  original  package.  In  State  v.  Tamler,  19  Or.  528, 
it  was  held  that  a  motion  **  asking  the  court  to  direct  an  ac- 
quittal in  a  criminal  case  on  account  of  the  failure  of  proof,  un- 
less such  failure  is  a  total  one,  must  specify  wherein  it  is  claimed 
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euch  proof  fails.  Mr.  Justice  Bean,  speaking  for  the  court  in 
dedding  the  case,  says:  "If  counsel  for  defendants  relied  upon 
the  grounds  urged  here  for  asking  the  court  below  to  direct  an 
acquittal  of  his  clients,  he  should  have  so  stated,  and  thereby 
given  the  court  an  opportunity  to  have  passied  upon  them,  and,  if 
the  ruling  was  against  him,  preserve  the  same  on  the  record,  so 
we  could  be  advised  thereof.  It  is  very  possible  that  the 
grounds  upon  which  the  appellant  now  contends  the  motion 
should  have  been  granted  might  have  been  obviated  at  the  trial, 
had  they  been  sitated.  We  are  not  advised  from  the  record  what 
reason,  if  any,  was  assigned  in  the  court  below  why  this  motion 
should  have  been  allowed,  nor  what  question  the  court  actually 
did  decide.  We  have  repeatedly  held  that  error  is  never  pre- 
sumed, but  must  be  made  to  affirmatively  appear,  and,  in  a  case 
of  this  kind,  the  motion  should  direct  the  attention  of  the  court 
and  opposite  counsel  to  the  precise  point  made  and  the  grounds 
thereof." 

3.  The  rule  of  practice  is  universal  that,  under  section  709  of 
the  Eevised  Statutes  of  the  United  States,  the  immunity  denied 
must  be  specially  set  up,  at  the  proper  time  and  in  the  proper 
way,  in  the  court  below.  Mr.  Chief  Justice  Waite,  in  Spies  v. 
Illinois,  123  TJ.  S.  131,  in  discussing  this  question,  says:  "To  give 
us  jurisdiction  under  section  709  of  the  Revised  Statutes,  be- 
cause of  the  denial  by  the  state  court  of  any  title,  right,  privi- 
lege, or  immunity,  claimed  under  the  constitution  or  any  treaty 
or  statute  of  the  United  States,  it  must  appear  on  the  record  that 
euch  title,  right,  privilege,  or  immunity  was  specially  'set  up  or 
claimed'  at  the  proper  time,  in  the  proper  way.  To  be  reviewa- 
ble here,  the  decision  **  must  be  against  the  right  so  set  up  or 
claimed.  As  the  supreme  court  of  the  state  was  reviewing  the 
decision  of  the  trial  court,  it  must  appear  that  the  claim  was 
made  in  that  court,  because  the  supreme  court  was  only  author- 
ized to  review  the  judgment  for  errors  committed  there,  and  we 
can  do  no  more.'*  To  the  same  effect  see  Hoyt  v.  Shelden,  1 
Black,  518;  Maxwell  v.  Newbold,  18  How.  511;  Texas  etc.  By. 
Co.  V.  Southern  Pac.  Co.,  137  U.  S.  48;  Caldwell  v.  Texas,  137 
U.  S.  692;  Sayward  v.  Denny,  158  U.  S.  180;  Brown  v.  Massa- 
chusetts, 144  U.  S.  573;  Powell  v.  Brunswick  County,  150  U.  S. 
433;  Duncan  v.  Missouri,  152  U.  S.  377;  Miller  v.  Texas,  153  U. 
S.  635;  Moore  v.  Missouri,  159  U.  S.  673;  Chemical  Nat.  Bank  y. 
City  Bank  of  Portage,  160  U.  S.  646;  Dibble  v.  Bellingham  Bay 
Land  Co.,  163  U.  S.  63. 
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4.  It  is  also  contended  that  the  trout  were  wholesome  food, 
and  that  as  long  as  they  remained  in  that  condition  they  could 
not  become  subject  to  the  police  power  of  the  state,  and  that 
the  act  prohibiting  their  sale  is  tantamount  to  their  destruc- 
tion, and,  if  enforced,  is  a  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  inasmuch  as  it 
would  result  in  depriving  the  defendant  of  his  property  without 
due  process  of  law.  The  statute  permits  the  person  to  have 
such  fish  in  his  possession,  to  eat  them,  or  give  them  away,  and 
hence  it  does  not  deprive  him  of  his  title,  but  qualifies  or  limits 
the  rights  appurtenant  thereto.  In  Eoth  v.  State,  51  Ohio  St. 
209,  4G  Am.  St,  Rep,  566,  it  was  held  that  an  act  of  the  legisla- 
tive assembly  of  Ohio  forbidding  the  sale  of  quail  applied  to  such 
game  when  killed  in  another  state,  and  shipped  into  Ohio,  and 
that  said  act  was  constitutional,  the  court  saying:  "Everyone  is 
presumed  ^^  to  know  the  law,  and  persons  who  acquire  such 
property  when  the  statute  is  in  force  take  it  subject  to  its  pro- 
visions." In  State  v.  Farrell,  23  Mo.  App.  176,  it  was  held  that 
an  act  of  the  legislative  assembly  of  Missouri  forbidding  the 
possession  of  quail  applied  to  such  game  when  killed  in  another 
state,  and  brought  into  Missouri,  and  that  such  act  did  not  vio- 
late any  provision  of  the  constitution  of  the  United  States.  To 
the  same  effect  see  Phelps  v.  Racey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  State  v.  Randolph,  1  Mo.  App.  15;  State  v.  Judy,  7  Mo. 
App.  524. 

5.  The  trout  which  defendant  sold  were  undoubtedly  whole- 
some food,  and  the  prohibition  of  their  sale  by  the  act  under 
consideration  was  evidently  not  predicated  upon  the  usual 
grounds  for  the  exercise  of  police  power;  for  their  consumption 
as  food  would  not  necessarily  subvert  the  morals,  impair  the 
health,  or  disturb  the  peace  of  society.  But  we  do  not  under- 
stand that  a  commodity  must  possess  any  of  these  properties  to 
render  it  subject  to  the  exercise  of  such  power.  That  the  state, 
acting  in  its  sovereign  capacity,  for  the  best  interest  of  all 
its  citizens,  may  prohibit  the  taking  or  sale  of  fish  within  its 
borders,  is  settled  beyond  controversy.  When  trout  are  caught 
in  another  state,  and  brought  into  and  mingled  with  and  be- 
come &  part  of  the  mass  of  the  property  of  this  state,  they  be- 
come subject  to  the  laws  thereof,  and  defendant,  having  im- 
ported them  with  knowledge  of  the  existence  of  such  law,  must 
Buffer  the  penalties  which  it  prescribes.  It  follows  that  tha 
judgment  is  affirmed. 
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GAME  LAWS— GAME  KILLED  BEYOND  STATB.-If  a  statute- 
declares  that  every  person  in  the  state  who  shall  at  any  time  sell, 
or  offer  for  sale,  the  hide  or  meat  of  any  deer,  elk,  antelope,  or 
mountain  sheep,  shall  be  guilty  of  a  misdemeanor,  its  appllcatloa' 
extends  to  the  selling  of  the  hide  or  meat  of  any  such  animals, 
though  lawfully  killed  beyond  the  state:  Ex  parte  Maier,  103  CaL 
47G,  42  Am.  St.  Rep.  129.  Ck)mpare  Dickhaut  v.  State,  85  Md.  451» 
60  Am.  St.  Rep.  332. 

GAME  LAWS  AND  THEIR  CONSTITUTIONALITY  are  consid- 
ered in  the  monographic  note  to  Ex  parte  Maier,  42  Am.  St.  Rep. 
138-144.  Such  statutes  are  constitutional,  though  made  appli<?able- 
to  game  killed  outside  of  the  state  where  the  killing  was  lawfult 
Botb  y.  State.  51  Ohio  St  209,  46  Am.  St  Rep.  560. 
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[36  Oregon,  90.]  J 

MORTGAGES— JUNIOR  ENCUMBRANCERS-RIGHTS  OP, 
HOW  BARRED.— The  rights  of  a  junior  lien  creditor  who  has  not 
been  made  a  party  to  the  foreclosure  of  a  senior  lien  may  be  barred 
by  a  suit  for  strict  foreclosure  requiring  him  to  redeem  within  m. 
reafsonable  time  or  stand  foreclosed. 

Stott,  Boise  &  Stout,  for  the  appellant. 

C.  D.  &  D.  C.  Jjatourette,  for  the  respondents. 

*^  BEAN,  J.  This  is  a  suit  brought  by  the  purchasers  at 
a  sale  under  a  decree  foreclosing  a  mortgage,  to  require  a  junior 
lien  creditor,  who  was  not  a  party  to  the  foreclosure  suit,  and 
who  subsequently  levied  upon  the  property  under  his  judg- 
ment,  and  at  a  sale  became  the  purchaser,  to  redeem.  The 
court  below  entered  a  decree  of  strict  foreclosure,  requiring- 
the  defendant  to  redeem  within  four  months,  by  the  payment 
of  the  purchase  price,  with  interest,  and,  in  the  event  of  its 
failure  to  comply  therewith,  that  it  be  forever  barred  from 
making  such  redemption.  From  this  decree  the  defendant  ap- 
peals, claiming  that  the  remedy  in  such  case  is  by  a  refore- 
elosure  of  the  original  mortgage,  a  resale  of  the  premises,  and. 
distribution  of  the  proceeds  according  to  the  priorities  of  thfr 
respective  parties. 

The  question  of  the  proper  procedure  to  bar  the  rights 
of  a  judgment  lien  creditor,  who  was  not  made  a  party  to  the 
foreclosure  of  a  prior  mortgage,  was  considered  in  the  case  of 
Sellwood  V.  Gray,  11  Or.  534,  and  it  was  held  that  a  suit 
to  compel  him  to  redeem  within  a  reasonable  time  or  be  barred 
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and  foreclosed  was  the  proper  practice,  and  this  haa  since  been 
recognized  as  the  rule.  Thus,  in  Osbom  v.  Logus,  28  Or.  302, 
310,  Mr.  Justice  Wolverton,  in  discussing  the  question  as  to 
whether  subsequent  lien  creditors  are  necessary  parties  to  a  suit 
io  foreclose  a  mechanic's  lien,  after  quoting  the  statute,  says: 
■**N'o  one  will  contend,  under  this  statute,  that,  without  the 
presence  of  a  subsequent  lienor  as  a  party  defendant,  the  suit 
**  <?buld  not  proceed.  The  decree  without  him  is  not  bind- 
ing, so  far  as  he  is  concerned.  But  a  purchaser  under  such 
a  decree  may  insist  upon  a  redemption  by  the  lienor  not  made 
a  party,  failing  in  which  such  lienor  will  be  thenceforth  barred 
of  all  interest  in  the  premises":  Citing  Sellwood  v.  Gray,  11 
Or.  534.  And  in  the  recent  ease  of  Security  Sav.  Co.  v.  Mac- 
kenzie, 33  Or.  209,  in  discussing  the  form  of  the  decree  in  a 
suit  to  foreclose  a  vendee's  interest  under  a  title  bond,  it  is 
€aid:  "His  [the  vendor's]  right  in  this  regard  is  analogous  in 
many  respects  to  the  right  of  a  purchaser  at  foreclosure  sale  to 
compel  a  subsequent  lien  creditor,  who  was  not  made  a  party 
to  the  suit,  to  redeem.  In  such  case,  a  court  of  equity  will 
compel  the  creditor  to  exercise  his  right  of  redemption  within 
a  reasonable  time,  or,  in  default  thereof,  be  as  effectually  fore- 
closed of  his  equity  of  redemption  without  sale  as  if  he  haa 
been  made  a  party  to  the  original  decree."  So  that,  while  it 
may  be  claimed  that  the  case  of  Sellwood  v.  Gray,  11  Or.  534, 
could  have  been  put  upon  another  ground,  the  question  now 
under  consideration  was  squarely  in  issue  and  decided,  and  the 
doctrine  of  the  case  haa  since  been  regarded  and  accepted  as 
sound.  Moreover,  it  is  abundantly  supported  by  authority: 
7  Ency.  of  PI.  &  Pr.  123;  Parker  v.  Child,  25  K  J.  Eq.  41; 
BoUes  V.  Duff,  43  N.  Y.  469;  Shaw  v.  Heisey,  48  Iowa,  468.  We 
are  therefore  not  disposed  to  disturb  or  overrule  it,  and  the 
decree  of  the  court  below  is  affirmed. 


MORTGAGE  FORECLOSURE.— THE  RIGHTS  OF  A  JUNIOR 
incumbrancer  who  Iws  not  been  made  a  party  to  foreclosure  pro- 
ceeding^ are  considered  in  Anson  t.  Anson,  20  Iowa,  55,  89  Am. 
Dec.  B14;  Frink  v.  Murphy,  21  Cal.  108,  81  Am.  Dec  140;  note  to 
Berlack  y.  Halle,  1  Am.  St  Rep.  100. 
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[36  Oregon,  128.] 

DEEDS— COVENANTS,  WHEN  PERSONAL..— A  covenant  In 
a  deed  to  a  railroad  company  agreeing  to  build  a  fence  along  the 
railroad,  or  not  to  hold  the  company  liable  "for  any  damage  done 
to  stock  belonging  to  us,"  omitting  the  ward  "assigns,"  is  personal 
to  the  grantors,  and  does  not  run  with  the  land  nor  bind  tenants 
or  other  successors  in  interest. 

RAILROADS— LIABILITY  FOR  STOCK  KILLED— STATU- 
TORY NOTICE.— Under  a  statute  providing  that  a  railroad  com- 
pany shall  be  liable  to  the  owners  of  stock  killed  for  damages  re- 
sulting from  failure  to  fence  its  track,  "provided,  however,  that  no 
action  shall  be  maintained  until  such  owner  has  given  at  least 
thirty  days'  notice  in  writing  to  the  company,"  a  notice  including 
plaintiff's  stock  as  well  as  stock  owned  jointly  by  himself  and  a 
third  person  for  which  he  seeks  to  recover,  and  signed  by  both,  is 
sufficient.     Such  notice  Is  not  jurisdictional. 

Carson  &  Fleming,  for  the  appellant. 

A.  H.  Tanner,  for  the  respondent. 

***  MOORE,  J.  1.  The  question  presented  for  consideration 
is  as  to  whether  the  covenant  in  the  deed  of  Samuel  Brown  and 
wife  to  the  Oregon  &  California  Railroad  Company  created  a 
charge  upon  their  estate  running  with  the  land,  and  binding 
upon  plaintifE.  The  said  covenant  is  as  follows:  "And  we  fur- 
ither  agree  to  build  and  maintain  a  fence  on  such  side  of  said 
nailroad  through  the  premises  herein,  north  of  the  town  of 
Gervais,  or  not  hold  such  railroad  responsible  for  any  damage 
done  to  stock  belonging  to  us,"  The  right  to  have  a  division 
fence  built  or  repaired  by  an  adjoining  proprietor  is  a  benefit 
to  the  dominant  ^^^  and  %  detriment  to  the  servient  estate, 
which  is  in  the  nature  of  a  distinct  easement,  affecting  the 
lands  of  the  proprietor  upon  whom  the  burden  is  imposed: 
Tyler  on  Boundaries,  343;  Washburn  on  Easements,  2d  ed., 
€01;  Bronson  v.  Coffin,  108  Mass.  175,  11  Am.  Rep.  335.  It 
has  been  held  that  a  covenant  to  build  or  maintain  a  division 
fence  creates  an  encumbrance  upon  the  covenantor's  estate, 
which  runs  with  the  land,  if  so  intended  by  the  parties  to  the 
deed:  12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1049;  Beach  v. 
Crain,  2  N.  Y.  86,  49  Am.  Dec.  369;  Burbank  v.  Pillsbury,  48 
N,  H.  475,  97  Am.  Dec.  633.  In  order  to  determine  whether 
a  clause  in  a  deed  conveying  real  property  is  to  be  construed  as 
a  covenant  running  with  the  land,  or  a  condition  personal  to 
the  parties,  it  is  necessary  to  consider  two  subordinate  questions: 
1.  Whether  the  right  granted  or  the  burden  imposed  is  con- 
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neoted  with  the  land  affected  by  the  conveyance,  or  collateral 
to  it;  and  3.  If  found  to  be  the  former,  whether  the  situation 
of  the  parties  and  the  condition  of  the  subject  matter  enable 
the  court  to  say,  from  an  inspection  of  the  language  of  the 
deed,  that  it  was  the  intention  of  the  parties  thereto  that  the 
covenant  should  run  with  the  land:  Masury  v.  Southworth,  9 
Ohio  St.  340.  In  Kellogg  v.  Robinson,  6  Vt.  276,  27  Am.  Dec. 
650,  Mr.  Justice  Phelps,  after  speaking  of  those  covenants  which 
necessarily  run  with  the  land,  says:  "There  is  another  class 
of  covenants  of  a  doubtful  or  equivocal  character,  and  which 
may  be  treated  either  as  merely  personal,  or  as  annexed  to  and 
running  with  the  land.  With  respect  to  these,  it  is  doubtless 
competent  for  the  contracting  parties  to  make  them  either  the 
one  or  the  other,  as  they  think  expedient.  When,  therefore, 
the  party  covenants  for  himself  and  his  assigns,  it  evinces  an 
intent  to  bind  the  land,  and  the  obligation  becomes  connected 
with  and  qualifies  his  estate." 

***  An  examination  of  the  covenant  in  the  deed  of  Samuel 
Brown  and  wife  shows  that  it  does  not  include  their  "assigns'* 
in  express  words,  and,  inasmuch  as  the  fence  along  the  right 
of  way  was  not  in  esse  at  the  time  the  deed  was  executed,  it 
is  contended  that  the  omission  in  this  particular  manifests 
an  intention  that  the  covenant  should  be  personal  only.  "When 
the  covenant,"  says  Lord  Coke,  in  Spencer's  Case,  5  Coke,  16, 
1  Smith  Lead.  Cas.  137,  "extends  to  a  thing  in  esse,  parcel  of 
the  demise,  the  thing  to  be  done  by  force  of  the  covenant  is 
quodam  modo  annexed  and  appurtenant  to  the  thing  demised, 
and  shall  go  with  the  land,  and  shall  bind  the  assignee,  although 
he  be  not  bound  by  express  words;  but,  when  the  covenant 
extends  to  a  thing  which  is  not  ift  being  ait  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  annexed  to  the 
thing  which  hath  no  being — as,  if  the  lessee  covenants  to 
repair  the  house  demised  to  him  during  the  term,  that  is  par-f 
eel  of  the  contract,  and  extends  to  the  support  of  the  thing  de- 
mised, and  therefore  is  quodam  modo  annexed  appurtenant  to 
houses,  and  shall  bind  the  assignee,  although  he  be  not  bound 
expressly  by  the  covenant;  but  in  the  case  at  bar  the  covenant 
concerns  a  thing  which  was  not  in  esse  at  the  time  of  the  demise 
made,  but  to  be  newly  built  after,  and  therefore  shall  bind 
the  covenantor,  his  executors  or  administrators,  and  not  the 
assignee,  for  the  law  will  not  annex  the  covenant  to  a  thing 
which  hath  no  being."  In  Kellogg  v.  Robinson,  6  Vt.  276,  27 
Am.  Dec.  550,  which  was  an  action  upon  a  covenant  against 
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encumbrances,  it  was  alleged  in  the  declaration  tliat  in  a  cer- 
tain deed  the  grantee  had  covenanted  to  make  and  maintain  the 
partition  fences,  and  at  the  trial  it  was  contended  that,  as  it 
was  not  averred  that  the  assignees  of  the  grantee  were  to  be 
bound  by  the  covenant,  and  as  the  fence  was  not  in  esse  at  the 
time  the  conveyance  was  executed,  the  covenant  never  became 
effective;  but,  it  appearing  ^**  thait  the  fence  had  afterward 
been  built  by  the  grantee,  it  was  held  that  the  first  clause  of 
the  covenant  was  thereby  satisfied,  and  the  latter  clause  be- 
came operative,  as  concerning  a  thing  in  esse.  In  Masury  v. 
Southworth,  9  Ohio  St.  340,  the  court  held  that  the  omission 
of  the  word  "assigns"  in  a  lease  containing  a  covenant  on  the 
part  of  the  lessee  to  insure  a  building  on  the  demised  premises 
did  not  exempt  the  assignee  of  the  lease  from  the  performance 
of  its  conditions,  when  it  was  apparent  from  an  inspection  of 
the  instrument  that  it  was  the  intention  of  the  original  par- 
ties thereto  to  make  the  covenant  run  with  the  land.  Mr.  Jus- 
tice Gholson,  commenting  upon  the  rule  announced  in  Spencer's 
Case,  5  Coke,  16,  1  Smith  Lead.  Oas.  137,  says:  "When  any 
effect,  such  as  to  pass  an  estate  or  create  an  obligation,  is  de- 
pendent upon  the  intent  of  parties  as  expressed  in  a  writing, 
it  is  an  important  inquiry  whether  the  law  has  prescribed  cer- 
tain words  or  expressions  as  essential  to  be  used  to  indicate  that 
intent.  If  it  be  so,  those  words  must  be  used,  and  none  others 
will  suffice.  The  word  Tieirs'  in  the  case  of  a  conveyance  to 
create  an  estate  in  fee  simple  is  an  instance.  But,  where  the 
law  has  prescribed  no  such  words,  then  the  intent  of  the  par- 
ties must  be  ascertained  from  the  whole  instrument,  interpreted 
and  construed  by  just  and  proper  rules." 

In  Duffy  V.  New  York  etc.  R.  E.  Co.,  2  Hilt.  496,  the  plain- 
tiff, having  hired  a  pasture  belonging  to  one  Mrs.  Bassford, 
turned  his  horse  therein,  which  escaped  through  a  defective 
fence,  and,  getting  upon  the  railroad  track,  was  killed.  In  an 
action  to  recover  the  damage  thus  sustained,  it  appeared  that 
Bassford  and  his  wife  had  ex''ecuted  a  deed  to  defendant  of  a 
strip  of  land  adjoining  said  pasture  lot,  containing  a  covenant  on 
the  part  of  the  grantors  for  themselves,  their  heirs,  executors, 
and  administrators,  to  erect  a  fence  and  maintain  the  same  in 
good  repair  for  eighteen  years,  and  it  was  ^^^  held  that,  not- 
withstanding the  word  "assigns'*  was  not  used  in  the  deed, 
the  covenant  was  intended  to  run  with  the  land,  and  was  bind- 
ing upon  all  persons  claiming  or  occupying  the  premises  un- 
der the  party  making  the  covenant.     The  court,  in  rendering 
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the  decision,  alludes  to  Spencer's  Oase,  6  Coke,  16,  1  Smith 
Lead.  Cas.  137,  and  says:  "But  this  nice  distinction,  originating 
at  a  time  when  it  was  necessary  to  use  the  word  'heirs,'  or  other 
words  of  inheritance,  in  a  conveyance,  in  order  to  grant  or 
convey  an  estate  in  fee,  cannot  be  now  said  to  exist,  as  in  Nor- 
man V.  Wells,  17  Wend.  136,  it  was  determined  that  those 
covenants  run  with  the  land,  which  are  made  touching  or  con- 
cerning it,  and  affect  its  value,  and  are  not  confined  to  those 
which  relate  to  some  physical  act  or  omission  upon  it."  The 
word  '^heirs'*  is  not  now  necessary  to  create  or  convey  an  es- 
tate in  fee  simple.  All  of  the  grantor's  estate  passes  by  his 
deed,  unless  the  intent  to  convey  a  less  estate  appears  by  ex- 
press terms,  or  is  necessarily  implied  from  the  language  of 
the  deed:  Hill's  Annotated  Laws,  sec.  3005.  The  statute  not 
ha,ving  prescribed  that  the  word  "assigns,"  or  other  words  of 
like  import,  shall  be  necessary  to  make  a  covenant  run  with 
the  land,  the  omission  of  such  words  from  a  deed  by  which  a 
right  is  connected  with  the  dominant  estate,  or  an  obligation 
inheres  in  the  servient  estate,  does  not  necessarily  evidence  an 
intention  that  the  clause  conferring  the  right  or  imposing  the 
burden  is  a  condition  personal  to  the  party  charged  with  its 
performance.  An  examination  of  the  language  of  the  deed 
for  the  purpose  of  ascertaining  the  intention  of  the  parties, 
shows  that  the  grantors  stipulated,  in  effect,  that,  if  they 
neglected  to  build  or  maintain  the  fence  agreed  upon,  the 
grantee  should  not  be  held  responsible  for  any  damage  resulting 
from  such  neglect  to  stock  belonging  to  them.  This  exemption 
from  liability  is  the  legal  result  of  the  grantors*  failure  to  com- 
ply with  the  terms  of  their  deed,  ***  and  necessarily  follows 
their  neglect  to  build  and  maintain  the  fence,  without  being 
recited  in  the  deed;  for  the  rule  is  well  settled  that,  if  an 
adjoining  land  owner  agree  with  a  railroad  company  to  build 
and  maintain  a  fence  along  its  right  of  way,  the  company  lb 
not  liable  to  such  proprietor,  or  to  his  assigns,  who  take  his 
estate  with  notice  thereof,  for  injury  resulting  froon  neglect  to 
perform  or  keep  such  agreement:  12  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1071;  St.  Louis  etc.  Ry.  Co.  v.  Washburn,  97  111.  263; 
Duffy  V.  Nijw  York  etc.  R.  B.  Co.,  2  Hilt.  496. 

No  agreement,  however,  entered  into  between  a  railroad  com- 
pany and  an  adjoining  proprietor,  whereby  he  stipulates  to 
build  and  maintain  division  fences,  will  absolve  the  company 
from  liability  to  persons  not  parties  to  the  contract,  or  in 
privity  with  them,  for  injury  resulting  from  the  land  owner's 
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failure  to  keep  his  engagement  in  this  respect:  12  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1072;  Wabash  Ky.  Co.  v.  Williamson, 
104  Ind.  154;  Warren  v.  Keokuk  etc.  B.  R.  Co.,  41  Iowa,  484; 
Thomas  v.  Hannibal  etc.  E.  R.  Co.,  82  Mo.  538;  Gilman  v. 
European  etc,  Ey.  Co.,  60  Me.  235.  A  tenant,  who  entera 
upon  land  with  notice  of  his  landlord's  covenant  with  a  rail- 
road compaiiy  to  build  and  maintain  a  division  fence  along  the 
right  of  way,  can  acquire  by  the  demise  no  greater  estate  in 
the  premises  than  his  landlord  possessed  therein,  and  hence 
he  has  no  remedy  against  the  company  for  injury  to  his  stock 
resulting  from  the  landlord's  failure  to  build  or  repair  such 
fence:  Easter  v.  Little  Miami  E.  E.  Co.,  14  Ohio  St.  48;  Duffy 
V.  New  York  etc.  E.  E.  Co.,  2  Hilt.  496;  Indianapolis  etc.  Ey. 
Co.  V.  Petty,  25  Ind.  413;  St.  Louis  etc.  Ey.  Co.  v.  Washburn, 
97  111.  253.  If  Samuel  Brown  and  his  wife  had  leased  their 
land,  their  tenant's  stock  could  not  in  any  sense,  be  regarded 
as  their  own.  The  right  conferred  by  their  deed  upon  the 
railroad  company  was,  so  far  as  they  were  *^  concerned,  to  per- 
mit it  to  operate  its  trains  without  fencing  its  right  of  way, 
and  by  exempting  it  from  liability  for  injury  to  stock  belong- 
ing to  them  they  would,  in  such  case,  thereby  impliedly  reserve 
the  right  to  their  tenant,  which  he  could  enforce,  of  compelling 
it  to  fence  its  track  across  their  premises,  or  be  responsible  to 
him  for  any  injury  to  his  stock  in  consequence  of  a  failure  to 
do  so;  for  by  exempting  the  company  from  liability  for  stock 
belonging  to  them  only  they  restricted  its  right  to  use  the  track 
without  fencing  to  the  time  in  which  they  had  possession  of  the 
premises,  and  made  it  responsible  to  their  tenant  for  damage 
done  by  it  to  his  stock  in  consequence  of  its  failure  to  fence 
the  track  through  said  premises;  and  what  is  true  of  their 
tenant's  stock  must  apply  with  equal  force  and  reason  to  the 
stock  of  their  successor  in  interest.  The  failure  to  include  the 
word  "assigns"  in  the  deed  is  not  controlling,  if  it  can  reasonably 
be  inferred  from  the  language  of  the  instrument  that  the  par- 
ties intended  that  the  covenant  should  run  with  the  land;  but 
the  absence  of  such  word,  or  other  words  of  like  import,  may 
be  considered  in  connection  with  the  context  of  the  deed  in 
arriving  at  the  intent  of  the  parties  in  this  respect.  Giving 
to  the  deed  such  consitruction,  we  think  the  parties  thereto 
never  intended  that  the  stipulation  to  build  and  maintain  the 
fence  should  be  regarded  as  a  covenant  running  with  the  land, 
but  that  such  clause  was  meant  to  be  a  condition  personal  to 
the  grantors,  and  binding  upon  them  only. 
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It  is  alleged  in  the  answer,  and  denied  in  the  reply,  that 
plaintifiE  is  the  successor  in  interest  of  Samuel  Brown.  The 
bill  of  exceptions,  however,  shows  that  plaintiflE,  in  answer  to 
the  question,  "In  what  way  were  you  occupying  this  land  at 
the  time  these  cattle  were  killed  respectively?"  said:  "I  was  em- 
ployed by  my  mother.  She  had  a  life  lease  on  the  place,  but 
she  died  since  I  began  this  ***  suit  against  the  company.  I 
was  working  for  a  salary,  and  kept  my  stock  on  the  place." 
The  pasturing  of  this  stock  necessarily  created  a  privity  of 
estate,  but  whether  he  was  the  tenant  of  his  mother,  or  the  suc- 
cessor in  interest  of  his  father,  can  be  of  little  consequence,  for, 
in  either  event,  he  was  not  bound  by  their  agreement.  Giving 
to  the  deed  such  an  interpretation,  we  think  the  court  erred  in 
instructing  the  jury  to  find  for  the  defendant. 

2.  In  view  of  a  new  trial  it  becomes  important  to  consider 
another  error  alleged  to  have  been  committed  by  the  trial 
court.  The  action  is  founded  upon  the  statute  which  requires 
certain  railroad  companies  in  Oregon  to  fence  their  tracks, 
and  provides  that  for  any  neglect  in  this  respect  they  shall 
be  liable  to  the  owners  of  stock  for  any  damages  which  may 
result  thereto  in  consequence  of  such  neglect,  and  also  for 
reasonable  attorneys'  fees;  provided,  however,  that  no  action 
shall  be  maintained  until  after  such  owner  has  given  at  least 
thirty  days*  notice  in  writing  to  such  railroad  com^^any:  Laws 
1893,  p.  28.  Plaintiff,  more  than  thirty  days  prior  to  the 
commencement  of  the  action,  served  upon  W.  W.  Skinner,  a 
station  agent  of  the  defendant  at  Salem,  a  no-tice,  of  which 
the  following  is  a  copy: 

**To  the  Southern  Pacific  Company: 

"Notice  is  hereby  given  that  Mrs.  Elizabeth  Brown,  a  widow 
residing  near  Gervais,  Marion  county,  Oregon,  and  Sam  H. 
Bro^^Ti,  a  farmer  residing  near  Gervais  aforesaid,  claim  of  and 
from  you  the  sum  of  two  hundred  and  forty-five  dollars,  the 
reasonable  value  of  four  thoroughbred  cows,  one  colt,  and  one 
calf,  wrongfully  and  negligently  killed  by  you  upon  your  line 
of  railroad  near  Gervais  aforesaid  on  and  between  the  first 
day  of  February,  1894,  and  the  fifth  day  of  November,  1895; 
and,  unless  the  said  sum  be  paid  within  thirty  days  from  the 
date  of  service  of  this  notice  upon  you,  an  action  will  be  com- 
menced against  you  in  the  circuit  court  of  Oregon  for  Marion 
county,  by  said  *'^  Elizabeth  Brown  and  Sam  H.  Brown,  to 
recover  from  you  the  said  two  hundred  and  forty-five  dollars. 
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and  the  costs  and  disbursements  of  said  action,  together  with 
such  further  sum  as  the  court  may  adjudge  reasonable  to  be 
allowed  as  attorneys'  fees  in  said  action. 

"Dated  at  Salem,  Oregon,  this  nineteenth  day  of  December, 
1895.  ELIZABETH  BEOWJST,  and 

"SAM  H.  BROWN, 
"By  CARSON  &  FLEMING, 

"Their  Attorneys." 

It  was  alleged  in  the  complaint,  in  substance,  that  plaintiff 
gave  the  required  notice,  including  therein  a  demand  for  a  colt 
and  a  calf  killed  in  July,  1895;  but  said  colt  and  calf  were 
owned  jointly  by  plaintiff  and  Elizabeth  Brown,  and  plaintiff 
is  not  seeking  to  recover  the  value  of  said  colt  and  calf  in  this 
action.  The  answer  denies  that  said  notice  contained  a  demand 
for  one  colt  or  one  calf,  or  that  said  colt  or  calf  were  jointly 
owned  by  plaintiff  and  Elizabeth  Brown.  The  plaintiff,  being 
called  as  a  witness,  testified  that  the  cows  mentioned  in  the  com- 
plaint were  the  ones  described  in  the  notice,  and  were  owned 
by  him  at  the  time  they  were  killed,  but  that  his  mother, 
Elizabeth  Brown,  owned  the  colt  and  calf  described  in  the  no- 
tice. Said  notice  was  then  offered  in  evidence,  and,  the  court 
having  sustained  an  objection  to  its  introduction  on  the  ground 
that  it  was  joint,  plaintiff's  counsel  excepted  to  the  ruling,  and 
contends  that  the  court  erred  in  this  respect.  If  the  allega- 
tion of  the  complaint  with  respect  to  the  joint  ownership 
of  the  stock  had  been  established  upon  the  trial,  plaintiff  would 
undoubtedly  have  been  "such  owner,"  within  the  meaning  of 
the  act.  The  object  of  the  statute  requiring  notice  to  be  served 
is  to  give  to  the  railroad  company  an  opportunity  to  settle 
the  claim  of  damages  resulting  from  its  neglect,  thereby  avoid- 
ing the  expense  of  an  action;  and  this  object  was  fully  ac- 
complished by  the  service  of  the  notice  offered  in  evidence. 
The  notice  is  not  jurisdictional,  nor  does  the  statute  prescribe 
the  form  thereof,  ^^®  and,  in  our  judgment,  the  court  erred 
in  not  receiving  it  in  evidence.  It  follows  that  the  judgment 
is  reversed,  and  a  new  trial  ordered. 


A  COVENANT  TO  BUILD  AND  MAINTAIN  A  PARTITION 
PENCE  does  not  ran  with  the  land,  but  is  personal:  Monographic 
note  to  Gibson  v.  Holden,  56  Am.  Rep.  162.  Compare  Hazlett  v. 
Sinclair,  76  Ind.  488,  40  Am.  Rep.  254;  and  see  Hiekey  v.  Lake  Shore 
etc.  Ry.  Co..  51  Ohio  St.  40,  46  Am.  St.  Rep.  545. 

THE  LIABILITY  OF  RAILWAYS  FOR  IN.TURIBS  TO  STOCK 
trespassing  on  their  tracks  is  considered  at  lencrth  In  the  note  to 
Tonawanda  R.  R,  Co.  v.  Munger,  49  Am.  Dec.  2(31-273. 
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MONTEITH  V.  PARKER. 

[3tJ  Oregou,  170.] 

MUNICIPAL  CORPORATIONS  -  INTEREST  ON  WAR 
BANTS. — Warrants  tor  the  payment  of  money  against  a  municipal 
corporation  presented  to  the  city  treasurer  and  indorsed  by  him  "not 
paid  for  want  of  funds,"  as  authorized  by  ordinance,  are  there- 
after interest  bearing  from  that  date. 

MUNICIPAL  CORPORATIONS  ARE  LIABLE  FOR  INTER- 
EST on  their  debts  the  same  as  individuals. 

MUNICIPAL  CORPORATIONS  — INTEREST  ON  WAR- 
RANTS.—If  an  interest  bearing  warrant  against  a  city  is  surren- 
dered and  others  to  an  equal  amount  are  issued  in  lieu  thereof,  and 
dated  and  indorsed  as  the  original,  the  later  issue  cannot  be  re- 
garded as  a  payment,  but  merely  as  an  exchange,  and  they  too  bear 
interest  the  same  as  the  originaL 

Cox,  Cotton,  Teal  &  Minor  and  J.  M.  Long,  for  the  appellant. 

Weatherford  &  Wyatt,  for  the  respondent. 

^"^^  MOORE,  J.  The  charter  of  the  city  of  Albany  contains 
the  following  provision:  "The  city  of  Albany  shall  not  be  bound 
by  any  contract,  or  in  any  way  liable  thereon,  unless  the  same 
is  authorized  by  ordinance,"  etc.:  Charter  of  Albany,  c.  11,  sec. 
137;  Laws  1891,  p.  720.  At  the  time  the  warrants  in  question 
were  issued,  section  4  of  ordinance  No.  161  of  said  city  was  in 
force,  and  provided  that:  "When  any  city  waiTant  shall  be 
presented  to  the  city  treasurer,  and  there  is  no  money  in  the 
treasury  to  pay  the  same,  the  treasurer  shall  indorse  on  the 
back  of  said  warrant,  Tresented  and  not  paid  for  want  of 
funds,*  also  the  time  of  making  such  indorsement;  and  he  shall 
keep  a  record  of  such  orders  or  warrants,  in  a  book  kept  for 
that  purpose;  whenever  the  city  treasurer  shall  pay  any  such 
warrant  so  indorsed  he  shall  cancel  the  same,  as  other  warrants 
are  canceled  by  him,  and  enter  the  ^'^^  same  in  the  book  of 
indorsed  orders,"  If  it  be  conceded  that  no  authority  existed 
for  writing  on  the  face  of  the  warrants  the  clause  to  the  effect 
that  they  should  bear  interest,  yet,  each  warrant  having  been 
presented  to  the  city  treasurer,  and  indorsed  by  him,  "l^ot  paid 
for  want  of  funds,"  the  question  is  presented  whether  this  in- 
dorsement rendered  them  interest  bearing  ait  the  legal  rate  pre- 
scribed by  statute.  The  statute  regula/ting  the  rate  of  in- 
terest, which  was  in  force  when  these  warrants  were  indorsed, 
provided:  "That  the  rate  of  interest  in  this  state  shall  be  eight 
per  centum  per  annum  and  no  more  on  all  moneys  after  the 
same  become  due":  Hill's  Annotated  Laws,  sec.  3587.     The 
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etate  treasurer  is  required,  if  there  are  no  funds  on  hand  with 
which  to  pay  state  warrants,  to  indorse  thereon,  "Not  paid  for 
want  of  funds,"  together  with  the  date,  and  all  warrants  so  in- 
dorsed shall  draw  legal  interest  from  such  indorsement:  Hill'a. 
Annotated  Laws,  sec.  2219,  suhd.  3.  If  there  be  no  funds  with 
which  to  pay  county  orders,  the  county  treasurer  is  required 
to  make  the  same  indorsement  upon  them  when  presented  to- 
him,  and  such  indorsement  entitles  them  to  draw  legal  inter- 
est until  notice  is  given  that  there  are  funds  for  their  redemp- 
tion:  Hill's  Annotated  Laws,  sec.  2465;  Laws  1893,  p.  59, 

1.  It  is  contended  by  plaintiff's  counsel  that  a  municipality 
is  invested  by  the  legislative  assembly  with  delegated  power,  in 
the  exercise  of  which  it  becomes  a  sovereign  in  a  degree  similar 
to  that  of  the  state  or  of  a  county,  and  that,  inasmuch  as  the 
statute  contains  no  provision  regidating  the  payment  of  in- 
terest upon  city  warrants,  the  city  is  not  liable  therefor,  unles* 
made  so  by  its  ordinance  providing  for  the  payment  thereof/ 
and  that  the  indorsement  of  a  city  treasurer  upon  such  warrant 
to  the  effect  that  it  was  not  paid  for  want  of  funds  is  inef- 
fectual to  make  it  interest  bearing.     The  state,  by  reason  of 
its  sovereignty,  cannot  be  compelled  to  pay  interest  ^"^^  on  its 
debts  after  they  become  due,  without  its  consent,  evidenced  by 
an  act  of  its  legislative  assembly,  or  by  lawful  contract  of  its 
executing  officers:  United  States  v.  North  Carolina,  136  U.. 
R.  211;  Carr  v.  State,  127  Ind.  204,  22  Am.  St.  Eep.  624.     So,, 
too,  a  county,  which  is  an  instrumentality  of  the  state,  and 
organized  to  promote  the  general  welfare,  exercises  a  degree  of 
sovereign  power  which  renders  it  exempt  from  the  payment  of 
interest  upon  its  matured  debts,  unless  by  its  agreement  or  by 
legislative  enactment  the  duty  of  paying  interest  is  imposed 
upon  it:  Seton  v.  Hoyt,  34  Or.  266,  75  Am.  St.  Rep.  641.     The 
legislative  assembly,   recognizing  the  existence  of  this  legal 
principle,  has  furnished  the  creditor  a  method  by  which  he  may 
secure  from  the  state  or  from  a  county  a  recognition  of  the 
maturity  of  its  obligation,  and  an  admission  of  its  liability  to 
pay  interest  thereon.     The  fact  that  the  legislative  assembly 
has  not  prescribed  a  method  by  which  a  creditor  may  compel 
a  city  to  pay  interest  on  its  matured  obligation  is  a  circum- 
stance tending  to  show  that  a  municipal  corporation  was  con- 
sidered by  the  law-making  body  as  a  private  person,  and  sub- 
ject to  the  provisions  of  the  statute  regulating  the  payment  of 
interest  by  natural  persons.     Notwithstanding  a  municipal  cor- 
poration has  delegated  to  it  certain  powers  of  govemment|  it 
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is  to  be  regarded  as  a  private  person  with  respect  to  its  con- 
tracts, which  are  to  be  construed  in  the  same  manner  and  with 
like  effect  as  those  of  natural  persons:  Touchard  v.  Touchard, 
^  Cal.  306;  Argenti  v.  San  Francisco,  16  Oal.  255.  The  rule 
•announced  in  those  cases  was  practically  affirmed  in  this  court 
in  the  case  of  Shipley  v.  Hacheney,  34  Or.  303,  in  which  it  vf&a 
held  that  the  liability  of  a  city  for  interest  on  its  debts  does 
not  materially  differ  from  that  of  an  individual.  The  reason 
for  the  distinction  ^"^^  that  a  municipal  corporation  is  sub- 
jected to  burdens  and  exposed  to  liabilities  not  imposed  upon 
a  county  is  found  in  the  fact  that  it  is  endowed  by  the  legis- 
lative assembly  with  greater  power.  A  county,  as  a  division 
-of  the  state,  may  impose  taxes  upon  the  property  of  its  citizens, 
;provided  they  are  equal  and  uniform.  A  city,  in  addition  to 
•exercising  the  same  power,  may  make  local  improvements,  and 
4isses8  the  cost  thereof  upon  the  property  specially  benefited 
'thereby,  which  a  county  is  not  empowered  to  do.  Many  similar 
instances  could  readily  be  cited,  showing  the  superior  power 
delegated  to  a  city,  but  the  one  given  is  sufficient.  This  grant 
of  additional  power  to  a  city  carries  with  it  corresponding  obli- 
gations, among  which  is  a  liability  upon  its  contracts  to  the 
same  extent  as  is  imposed  by  law  upon  private  persons:  Dillon 
on  Municipal  Corporations,  4th  ed.,  sees.  26,  966.  "The  rule  in 
respect  to  interest  on  debts  against  municipal  corporations  does 
not  ordinarily  differ  from  that  which  applies  to  individuals": 
Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  506.  In  addi- 
tion to  the  cases  cited  by  Mr,  Chief  Justice  Wolverton,  in 
-Shipley  v.  Hacheney,  34  Or.  303,  as  illustrative  of  this  legal 
principle,  see  Seymour  v.  Spokane,  6  Wash.  362. 

The  contracts  of  a  municipality  being  treated  as  those  of  a 
natural  person  brings  the  obligation  of  a  city  for  the  payment 
of  money  within  the  general  provisions  of  the  statute  rendering 
such  evidence  of  debt  interest  bearing  after  the  same  become 
due:  Hill's  Annotated  Laws,  sec.  3587.  Whatever  the  rule  may 
have  been  at  common  law  with  respect  to  the  payment  of  in- 
terest, commercial  transactions  between  private  persons  have  so 
multiplied  in  modem  times  that  a  promise  to  pay  interest  in 
necessarily  implied  from  the  inability,  failure,  or  neglect  of  a 
debtor  to  pay  money  when  it  becomes  due:  Thomdike  v.  United 
States,  2  Mason,  1;  Fed.  Cas.  No.  13,987;  and  our  statute,  *" 
operating  upon  such  promise,  enforces^it  in  favor  of  a  creditor. 
When  a  warrant  is  issued  for  the  unconditional  payment  of 
money  by  a  city,  the  municipal  corporation  is  not  bound,  like 
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a  private  person,  to  seek  its  creditor,  to  make  payment  of  its 
indebtedness,  the  law  implying  from  the  issue  of  the  warrant 
that  it  is  payable  upon  demand  at  its  treasury:  Pekin  v.  Rey- 
nolds, 31  111.  529,  83  Am.  Dec.  244.  This  imposes  upon  the 
creditor  holding  the  warrant  the  duty  of  making  a  demand  upon 
the  city  treasurer  for  its  payment,  thereby  fixing  the  maturity 
of  the  debt,  and,  if  not  paid  for  want  of  funds,  putting  the  city 
in  default:  Sibley  v.  Pine  County,  31  Minn.  201.  And  the 
treasurer's  indorsement  of  this  fact  upon  the  warrant,  in  pur- 
suance of  an  ordinance  authorizing  it,  affords  the  evidence  that 
it  bears  interest  from  the  date  of  such  indorsement:  People  v. 
Canal  Commrs.,  5  Denio,  401;  State  v.  Trustees,  61  Mo.  155; 
Poultney  v.  Wells,  1  Aiken,  *180.  The  warrants  involved  in 
this  suit  were  presented  to  the  treasurer  at  the  time  they  were 
issued,  and  indorsed  by  him,  'TsTot  paid  for  want  of  funds.'* 
This,  as  we  have  seen,  made  them  interest  bearing  from  that 
date. 

2.  The  warrant  for  five  thousand  dollars,  it  will  be  remem- 
bered, was  surrendered,  and  five  others,  of  one  thousand  dol- 
lars each,  were  issued  in  lieu  thereof,  and  dated  and  indorsed 
as  the  original.  "Equity  regards  the  substance  and  intent,  not 
the  form":  11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  184.  This 
maxim  is  as  applicable  at  the  present  time  as  it  was  when  it 
was  first  formulated.  Invoking  it  here,  we  conclude  that  the 
issue  of  the  latter  warrants  was  not  a  payment,  but  an  exchange 
for  the  original,  including  the  principal  and  interest  due  there- 
on. It  follows  from  the  foregoing  that  the  warrants  in  ques- 
tion bear  interest  from  the  date  of  ^''^  their  indorsement,  and 
the  court  erred  in  enjoining  the  payment  of  such  interest.  The 
part  of  the  decree  appealed  from  is  therefore  reversed,  and 
the  injunction  dissolved,  the  appellants  to  recover  their  costs 
in  this  court  and  in  the  court  below. 


INTEREST— LIABILITY  OF  MUNICIPALITY  FOR.— The  In- 
debtedness  af  a  municipal  corporation  does  not  bear  interest  in  the 
absence  of  an  express  agreement  to  that  effect,  and  of  legisiatioa 
giving  power  to  contract  for  the  payment  of  Interest:  Pekin  v.  Rey- 
nolds, 31  111.  529,  83  Am.  Dec.  244,  The  liability  of  a  state  to  pay 
Interest  Is  considered  In  the  note  to  Carr  v.  State,  22  Am.  St  Rep. 
648. 

INTEREST.— IF  COUPONS  TO  CITY  BONDS  can.  In  any  event, 
draw  interest.  It  can  be  only  after  a  proper  demand  of  payment: 
Pekln  V.  Reynolds,  31  111.  529,  83  Am.  Dec.  244.  That  Interest  is 
recoverable  on  coupons  after  their  maturity,  see  the  mouo^raphlc 
note  to  Morris  Canal  Ca  v.  Fisher,  64  Am.  Dec.  441. 
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EX  PARTE  YOUNG. 
[3G  Oregon,  247.] 

CONSTITUTIONAL  LAW— INTERSTATE  COMMERCE  — 
INTERFERENCE  WITH  SEAMEN.— A  statute  making  It  a  crime 
to  persuade  or  attempt  to  persuade  any  seaman  to  leave  any  vessel 
within  the  jurisdiction  of  the  state,  is  a  valid  exercise  of  the 
police  power,  and  not  unconstitutional  as  a  regulation  of  or  inter- 
ference with  interstate  or  foreign  commerce. 

CONSTITUTIONAL  LAW— INTERSTATE  COMMERCE.-It 
Is  only  when  a  statute  of  a  state  conflicts  with  an  act  of  Congi-ess 
regulating  foreign  or  interstate  commerce,  or  contravenes  the  gen- 
eral policy  of  the  government,  that  it  must  yield. 

CONSTITUTIONAL  LAW— REGULATION  OP  COMMERCE. 
A  state  has  power  to  enact  a  statute  regulating  commerce  within 
Its  borders  if  the  subject  covered  Is  one  over  which  Congress  has 
not  assumed  control. 

C.  M.  Idleman,  C.  F.  Lord,  and  D.  B.  N.  Blackburn,  attorney 
general,  for  the  state. 

^^"^  MOORE,  J.  The  question  presented  by  this  appeal  is 
whether  the  statute  under  which  Young  waa  indicted  is  viola- 
tive of  ***  the  constitution  of  the  United  States,  article  1,  sec- 
tion 8,  subdivision  3,  as  being  an  attempt  on  the  part  of  the 
legisktive  assembly  to  regulate  commerce  with  foreign  nations. 
The  act  under  consideration  reads  as  follows:  "If  any  person 
or  persons  shall  entice,  persuade,  or  by  any  means  attempt  to 
persuade,  any  seaman  to  desert  from,  or  without  permission 
of  the  officer  then  in  command  thereof  to  leave  or  depart  there- 
from, either  temporarily  or  otherwise,  any  ship  or  steamer  or 
other  vessel  while  such  ship,  steamer,  or  other  vessel  is  within 
the  waters  under  the  jurisdiction  of  this  state  or  within  the 
waters  of  the  concurrent  jurisdiction  of  this  state  and  the  terri- 
tory of  Washington,  such  person  or  persons  shall,  upon  convic- 
tion thereof  before  any  justice  of  the  peace,  or  before  a  circuit 
court  of  this  state,  be  punished,'*  etc.:  Hill's  Annotated  Laws, 
sec.  1953.  Notwithstanding  Congress  possesses  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  several  states, 
each  state  has  retained  a  sufficient  measure  of  power  to  enable 
it  to  enforce  its  internal  police  regulations,  in  the  exercise  of 
which  it  can  establish  and  regulate  ferries  across  its  navigable 
rivers,  control  the  moving  of  vessels  in  harbors  within  its  bor- 
ders, and  enact  health  and  inspection  laws,  which,  by  quarantine 
or  otherwise,  may  operate  on  persons  brought  within  its  juris- 
diction in  the  course  of  commercial  operation:  22  Am.  &  Rng. 
Ency.  of  Law,  Ist  ed.,  712;  King  v.  American  Trans.  Co.,  1 
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Flip.  1;  Fed.  Cas.  No.  7,787.  Thus,  a  vessel  owned  by  a  citizen 
of  Pennsylyania,  and  licensed  under  the  laws  of  the  United 
States  to  be  employed  in  the  coasting  and  fishing  trade,  was 
Bfiized  and  condemned  under  a  statute  of  Maryland  making  it 
unlawful  to  take  oysters  within  the  waters  of  the  latter  state 
with  a  scoop  or  drag,  and  prescribing  as  a  penalty  for  a  viola- 
tion thereof  the  forfeiture  of. the  vessel  so  offending;  and  it  was 
held  that  the  act  in  question  was  a  proper  exercise  of  the  *^® 
internal  police  power  of  a  state,  which  was  not  repugnant  to 
the  commerce  clause  of  the  constitution  of  the  United  States: 
Smith  v.  Maryland,  18  How.  71.  It  is  only  when  a  statute  of 
a  state  conflicts  with  an  act  of  Congress  regulating  foreign  or 
interstate  commerce,  or  contravenes  the  general  policy  of  the 
government,  that  it  must  yield.  As  was  said  by  Mr.  Chief  Jus- 
tice Marshall,  in  Gibbons  v.  Ogden,  9  Wheat.  1:  "The  nullity 
of  any  act  inconsistent  with  the  constitution  is  produced  by  the 
declaration  that  the  constitution  is  the  supreme  law.  The  ap- 
propriate application  of  that  part  of  the  clause  which  confers 
the  same  supremacy  on  laws  and  treaties  is  to  such  acts  of  the 
state  legislatures  as  do  not  transcend  their  powers,  but,  though 
enacted  in  the  execution  of  acknowledged  state  powers,  interfere 
with  or  are  contrary  to  the  laws  of  Congress  made  in  pursuance 
of  the  constitution,  or  some  treaty  made  under  the  authority 
of  the  United  States.  In  every  such  case  the  act  of  Congress 
or  the  treaty  is  supreme,  and  the  law  of  the  state,  though  en- 
acted in  the  exercise  of  powers  not  controverted,  must  yield  to 
it." 

Congress  has  prescribed  a  punishment  for  any  person  who 
shall  harbor  or  secrete  a  seaman  belonging  to  any  vessel,  know- 
ing him  to  belong  thereto:  U.  S.  Rev.  Stats.,  sec.  4601.  In 
construing  this  section  it  has  been  repeatedly  held,  however, 
that  the  penalty  therein  prescribed  does  not  apply  to  the  har- 
boring or  secreting  of  any  person  employed  as  a  seaman  on  a 
vessel  which  does  not  belong  to  a  citizen  of  the  United  States: 
Ex  parte  D'Olivera,  1  Gall.  474;  Fed.  Cos.  No.  3,967;  United 
States  v.  Minges,  16  Fed.  Eep.  657;  Grant  v.  United  States,  7 
C.  C.  A.  436;  58  Fed.  Eep.  694.  But,  if  it  were  held  that  this 
section  applied  with  equal  force  to  seamen  employed  on  a 
foreign  vessel,  section  1952  of  Hill's  Annotated  Laws,  not  be- 
ing repugnant  thereto  or  inconsistent  therewith,  is  enforceable 
**^®  in  the  courts  of  this  state;  the  rute  being  that  the  statute 
of  a  state  and  an  act  of  Congress  may  each  prohibit  the  com- 
mission of  the  same  offense,  and  prescribe  the  same  or  a  different 


774  Ex  PARTE  YouNQ.  [Oregon, 

punishment  therefor,  under  which  the  party  found  guilty  there- 
of may  suffer  the  penalties  provided  by  the  laws  of  the  United 
States  and  of  the  state:  Territory  v.  Coleman,  1  Or.  192,  75 
Am.  Dec.  554;  State  v.  Brown,  2  Or.  221;  Fox  v.  Ohio,  5  How. 
410;  United  States  v.  Marigold,  9  How.  *560;  Moore  v.  Illinois, 
14  How.  13;  Ex  parte  Siebold,  100  U.  S.  371;  Cross  v.  North 
Carolina,  132  U.  S.  131.  If  the  statute  under  consideration  be 
deemed  a  regulation  of  commerce,  it  is  local  in  its  application 
and  limited  in  its  operation;  and  Congress  not  having  as- 
sumed control  of  the  subject  thereof,  it  is  within  the  power  of 
the  state  to  prescribe  the  necessary  regulations:  Gloucester  Fen-y 
Co.  V.  Pennsylvania,  114  U.  S.  196;  Brown  v.  Houston,  114 
U.  S.  622.  The  act  in  question  is  a  rightful  exercise  of  the 
police  power  of  the  state,  in  the  regulation  of  the  matters  to 
which  it  applies;  and,  instead  of  being  in  conflict  with  any 
regulation  of  Congress  upon  the  subject,  or  in  contravention  of 
the  general  policy  of  the  government,  it  is  in  fact  in  aid  of  com- 
merce rather  than  in  restriction  of  it:  Smith  v.  Alabama,  124  U. 
S.  465;  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  650;  Ben- 
nington V.  Georgia,  163  U.  S.  299;  New  York  etc.  Ry.  Co.  v. 
New  York,  165  U.  S.  628;  Gladson  v.  Minnesota,  166  U.  S.  427; 
Chicago  etc.  R.  R.  Co.  v.  Solan,  169  U.  S.  133.  The  court  hav- 
ing erred  in  discharging  the  plaintiff,  it  follows  that  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  instructions  to 
the  court  below  to  have  him  apprehended,  and  to  require  him  to 
plead  to  the  indictment. 


INTERSTATE  COMMERCE.— STATE  LEGISLATION  which  Is 
not  an  obstacle  to  lutei-state  coiumr^ioe,  and  which  comes  within 
a  proper  exercise  of  the  police  power  is  not  unconstitutional  as  in- 
fringing upon  the  power  of  Congress:  Burdlck  v.  People,  149  111. 
COO,  41  Am,  St  Rep.  329.  While  Congress  has  power  to  supersede 
nil  conflicting  legislation  upon  the  subject  of  interstate  commerce, 
yet,  until  its  powers  are  asserted,  a  state  has  the  right  to  pass 
laws  necessary  to  preserve  the  health  and  morals  of  its  people, 
though  their  enforcement  may  Involve  some  slight  delay  in  the 
transportation  of  goods  or  persons:  State  v.  Southern  Ry.  Co.,  119 
N.  O.  814,  56  Am.  St.  Rep.  689.  See,  further;  on  this  question,  the 
monographic  note  to  People  v.  Wemple.  27  Am.  9t  Rep.  &47-668. 
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EX  PARTE  KAMETA. 
[36  Oregon,  251.] 

MUNICIPAL  CORPORATIONS— POWER  TO  SUPPRESS 
GAMING.— A  city  authorized  by  its  charter  to  prevent  and  sup- 
press gaming  and  gambling-houses  within  Its  limits  is  vested  wltb 
power  to  punish  and  suppress  gaming  as  a  substantive  offense. 

LOTTERY— GAMING.— A  lottery  is  gaming  within  the  pro- 
visions of  a  city  chaiter  authorizing  the  city  to  prevent  and  sup- 
press gaming. 

LOTTERY— MUNICIPAL  ORDINANCES  —  BURDEN  OP 
PROOF. — A  municipal  ordinance  mailing  it  a  criminal  offense  for 
any  person  to  have  a  lottery  ticliet  in  his  possession,  unless  such 
possession  is  shown  to  be  innocent,  or  for  a  lawful  purpose,  is  void^ 
as  casting  the  burden  of  proof  upon  the  defendant  to  show  his  in- 
nocence. 

J.  M.  Long,  corporation  counsel,  and  R.  R.  Duniway,  for  the 
apj)6llant. 

Bernstein  &  Cohen  and  J.  J.  Fitzgerald,  for  the  respondent. 

^^^  BEAN,  J.  This  is  an  appeal  from  a  judgment  in  s 
habeas  corpus  proceeding.  In  May,  1895,  the  common  council 
of  the  city  of  Portland  passed  ordinance  No.  10,259,  "to  pro- 
hibit the  sale  of  or  having  in  possession  lottery  tickets  or  tools 
or  instruments  used  or  intended  to  be  used  in  making  lottery 
tickets,"  which  provides  as  follows: 

"Section  1.  That  it  shall  be  unlawful  for  any  person  within 
the  corporate  limits  of  the  city  of  Portland  to  sell  ^'*  or  offer 
for  sale  any  lottery  ticket,  certificate,  paper,  or  instrument  pur- 
porting, or  representing,  or  understood  to  be,  or  to  represent,, 
any  ticket,  chance,  share,  or  interest  in,  or  depending  upon  the^ 
event  of,  any  lottery.  That  it  shall  be  unlawful  for  any  per- 
son to  have  in  his  or  her  possession,  unless  it  be  shown  that 
such  possession  is  innocent,  or  for  a  lawful  purpose,  any  lottery^ 
ticket,  certificate,  or  paper  as  aforesaid,  or  any  tool,  instrument,, 
stamp,  or  device  used  or  intended  to  be  used  in  or  for  con- 
triving, setting  up,  preparing,  ox  drawing  any  lottery,  or  prepar- 
ing for  sale  or  distribution  any  lottery  ticket  or  tickets. 

"Sec.  2.  Any  person  violating  any  of  the  provisions  of  this 
ordinance  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  before  the  municipal  court  shall  be  punished; 
by  a  fin«  of  not  less  than  twenty  dollars,  and  not  more  than  two- 
hundred  dollars,  or  by  imprisonment  not  less  than  ten  day* 
nor  more  than  ninety  days." 
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The  petitioner  was  arrested  under  the  ordinance  in  Septem- 
ber, 1899,  on  a  complaint  charging  that  within  the  corporate 
limits  of  the  city  he  "did  willfully  and  unlawfully  have  in  his 
possession,  for  an  unlawful  purpose,  a  lottery  ticket  and  tickets, 
tools,  instruments,  stamps,  and  devices  used  and  intended  to 
be  used  in  contriving,  preparing  for  sale,  and  distribution  of 
said  lottery  tickets,  ....  whereby  the  peace  and  quiet  of  said 
city  was  disturbed;  contrary  to  the  ordinance  in  such  case  made 
and  provided/'  Upon  his  trial  he  was  convicted,  and  sentenced 
to  pay  a  fine  of  seventy-five  dollars,  in  default  of  which  he  was 
■committed  to  the  city  jail  until  payment  thereof,  not  to  exceed 
thirty-seven  and  one-half  days.  He  was  thereafter  discharged 
in  a  proceeding  on  habeas  corpus,  and  hence  this  appeal. 

1.  The  claim  for  the  petitioner  is  that  the  ordinance  is  void, 
because:  1.  Of  a  want  of  power  in  the  city  to  enact  it;  and 
2.  The  particular  provision  which  he  is  charged  ^^^  with  violat- 
ing puts  upon  a  defendant  the  burden  of  showing  his  inno- 
cence, and  is,  therefore,  in  violation  of  his  constitutional  rights. 
By  the  charter  in  force  at  the  time  of  the  passage  of  the  or- 
dinance it  is  provided  that  "the  council  has  power  and  au- 
thority," within  the  city,  "to  prevent  and  suppress  gaming  and 
gambling-houses, -or  places  where  any  game  in  which  chance 
predominates  is  played  for  anything  of  value,  and  to  punish  any 
person  who  engages  in  such  game  or  keeps  or  frequents  such 
houses*':  Laws  1893,  sec.  36,  subd.  6,  p.  820.  It  is  contended 
that  this  provision  of  the  charter  does  not  authorize  or  empower 
the  city  to  prevent  and  suppress  gaming  as  a  substantive  of- 
fense, but  only  gaming  or  gambling-houses;  but,  if  it  is  held 
otherwise,  the  ordinance  nevertheless  is  void,  because  a  lottery 
is  not  gaming,  within  the  meaning  of  the  charter.  We  are 
quite  well  satisfied  the  word  "gaming"  is  used  in  the  charter 
as  a  substantive  and  not  as  an  adjective,  and  that  the  city  is 
Tested  with  power  to  punish  and  suppress  gaming  as  a  sub- 
€tantive  offense.  In  the  construction  of  the  charter  the  court 
ought  not  to  lose  sight  of  its  object  and  purpose,  and  the  evil 
it  was  intended  to  authorize  the  city  to  suppress.  As  said  by 
Judge  Deady,  in  construing  the  same  charter  provision  in  In 
re  Lee  Tong,  18  Fed.  Rep.  253,  257:  "It  is  evident  that  there  is 
■as  much  propriety  and  necessity  for  giving  the  council  power 
to  suppress  'gaming*  as  a  *gambling-house.*  They  are  simply 
different  phases  of  the  same  evil;  the  one  being  an  end,  and  the 
other  a  means."  So  that  we  think  the  first  objection  is  not 
well  taken. 
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2.  The  next  question,  however,  presents  more  difficulty.  The 
decisions  as  to  what  constitutes  gaming  have  not  been  alto- 
gether uniform,  but  it  is  generally  defined  as  "an  agreement 
between  two  or  more  persons  to  risk  money  on  a  contest  or 
chance  of  any  kind,  where  one  must  be  loser  and  the  other 
gainer'^:  Bell  v.  State,  5  Sneed,  ^64  507^  509;  1  Bouvier's  Law 
Dictionary;  8  Am.  &  Eng.  Ency  of  Law,  1st  ed.,  1033;  and  a 
lottery  is  defined  as  a  scheme  for  the  "distribution  of  prizes  by 
chance"  (Governors  etc.  v.  American  Art  Union,  7  N.  Y.  228), 
or  "a  sort  of  gaming  contract  by  which,  for  a  valuable  consider- 
ation, one  may,  by  favor  of  the  lot,  obtain  a  prize  of  a  value 
superior  to  the  amount  or  value  of  that  which  he  risks":  13  Am. 
&  Eng.  Ency.  of  Law,  1st  ed.,  1164;  1  Bouvier's  Law  Dictionary; 
Bell  V.  State,  5  Sneed,  507.  Mr.  Justice  Grier  says  in  Phalin 
V.  Virginia,  8  How.  163:  "Experience  has  shown  that  the  com- 
mon forms  of  gambling  are  comparatively  innocuous  when  placed 
in  contrast  with  the  widespread  pestilence  of  lotteries.  The 
former  are  confined  to  a  few  persons  and  places,  but  the  latter 
infests  thewhole  community;  it  enters  every  dwelling;  it  reaches 
every  class;  it  preys  upon  the  hard  earnings  of  the  poor;  it 
plunders  the  ignorant  and  simple."  And  Mr.  Justice  Camp- 
bell says:  "No  other  form  of  gambling  operates  as  extensively 
in  its  dealings,  or  demoralizes  so  many  people":  People  v.  Eeilly, 
50  Mich.  384,  388,  45  Am.  Rep.  47.  As  a  result,  there  is  now 
scarcely  a  state  in  the  Union  where  lotteries  are  tolerated,  and 
the  mails  are  closed  against  them  by  act  of  Congress.  That  a 
lottery  is  a  species  of  gaming  is  settled  by  authority, "if, indeed," 
as  said  by  Barclay,  C.  J.,  in  Eoselle  v.  Farmers'  Bank,  141  Mo. 
42,  64  Am.  St.  Rep.  501,  "authority  be  needed  for  so  clear  a 
proposition":  Stone  v.  Mississippi,  101  U.  S.  814;  Douglas  y. 
Kentucky,  168  U.  S.  488,  and  authorities  heretofore  cited.  It 
was  accordingly  held  in  Bell  v.  State,  5  Sneed,  507,  and  Eu- 
banks  v.  State,  3  Heisk.  488,  that  the  defendants  were  properly 
convicted  of  gaming  upon  proof  that  they  had  been  conduct- 
ing a  lottery.  It  is  true  a  distinction  is  made  in  the  statutes 
of  this  and  most  of  the  states  between  certain  ^^'^  species  of 
gaming  and  lotteries,  and  different  punishments  are  provided 
for  the  different  offenses.  It  is,  therefore,  sometimes  held  that 
conducting  a  lottery  is  not  unlawful  gaming,  within  the  mean- 
ing of  a  local  statute,  as  in  Temple  v.  Commonwealth,  75  Va. 
892,  But  we  are  dealing  here  with  the  simple  question  as  to 
whether  a  lottery  is  gaming  in  a  general  sense,  and  whether  it 
comes  within  the  provisions  of  a  municipal  charter  authorizing 
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the  municipality  to  prevent  and   suppress   gaming;   and  our 
conclusion  is  that  under  the  authorities  it  must  be  so  held. 

3.  The  objection,  however,  that  the  ordinance  in  question  is 
void  because  it  assumes  to  overthrow  the  presumption  of  inno- 
cence, and  put  upon  the  defendant  the  burden  of  showing  thai 
his  possession  of  lottery  tickets  is  lawful  or  innocent,  is  well 
taken.  Such  an  objection  was  held  fatal  to  an  ordinance  quite 
identical  in  language  with  the  one  before  us  by  the  supreme 
court  of  California  in  the  case  of  In  re  Wong  Hane,  108  Cal. 
C80,  49  Am.  St.  Rep.  138,  and  the  reasoning  of  the  court  in 
that  case  being,  in  our  opinion,  conclusive,  renders  unneoessary 
any  further  examination  of  the  question  by  us.  It  follows, 
therefore,  that  the  judgment  of  the  couit  below  must  be  af- 
firmed, and  it  is  so  ordered. 


LOTTERIES.— A  MUNICIPAL  ORDINANUB  making  ft  unlaw- 
ful for  a  person  to  have  a  lottery  ticket  in  his  possession,  unless 
that  possession  is  shown  to  be  innocent  or  for  a  legal  purpose,  is 
void,  because  It  attempts  to  Impose  upon  the  accused  the  burden 
of  proving  his  Innocence:  In  re  Wong  Hane,  108  Cal.  680,  49  Am. 
8t  Rep.  138.  But  see  Ford  v.  State.  85  Md.  465.  60  Am.  St  Rep. 
837. 

WHAT  IS  A  LOTTERY  Is  the  subject  of  the  monographdc  note 
to  YeUowstoue  Kit  v.  State,  16  Am.  St  Rep.  42-4& 


ITSBORNE  V.  STEPHENSON. 
[36  Oregon,  328.] 

TRIAT^WITHDRAWING  JUROR.— The  practice  of  with- 
drawing a  Juror  In  a  civil  ease  for  the  purpose  of  postponing  the 
trial  does  not  obtain  in  Oregon. 

TRIAI.r- -WITHDRAWING  JUROR.— The  only  cause  for  with- 
drawing a  Juror  in  a  dvll  case  Is  surprise  on  the  trial,  and  a  mo- 
tion therefor  cannot  be  based  on  matters  happening  prior  thereto. 

FACTORS-EVIDENCE  OP  NEGLIGENCE.— The  question 
of  negligence,  In  the  disposal  of  goods  received  by  a  factor,  held 
by  him  for  a  year  and  then  consumed  by  Are,  may  be  submitted 
to  Jury  upon  evidence  of  their  market  value  at  the  time  that  they 
were  received  by  him. 

W.  W.  Thayer,  H.  St.  Rayner,  and  E.  Grimm,  for  the  appel- 
lant 

G.  H.  Durham  and  Plafct  &  Piatt,  for  the  respondent. 

■■^  DEAN,  J.     1.  This  is  the  first  attempt,  so  far  as  we  are 
advised,  to  invoke  in  this  state  the  practice  of  withdrawing  a 
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juror.  There  is  but  little  satiBfactory  information  to  be  ob- 
tained from  the  books  in  regard  to  the  ancient  practice,  whichl 
used  to  be  resorted  to  when  a  party  was  taken  by  surprise  on 
a  trial,  of  withdrawing  a  juror,  and  thus  causing  a  mistrial, 
and,  of  necessity,  a  postponement  of  the  case.  It  was  origin- 
ally confined  to  criminal  cases,  and  seems  to  have  been  adopted 
for  the  purpose  of  avoiding  a  rule  which  once  obtained,  based 
largely  upon  a  dictum  of  Lord  Coke,  that  a  jury  sworn  and 
charged  in  any  criminal  case  could  not  be  discharged  without 
giving  a  verdict.  To  escape  the  effect  of  this  rule,  and  yet  ap- 
parently observe  it  to  the  letter,  the  courts  resorted  to  the  fic- 
tion of  directing  the  clerk  to  call  a  juror  out  of  the  box,  when 
it  appeared  that  the  prosecution  was  taken  by  surprise  on  the 
trial,  whereupon  the  prosecution  objected,  or  was  supposed 
*^*  to  object,  to  proceeding  with  the  eleven  jurors,  and  the 
trial  went  over  for  the  term:  2  Hawkins'  Pleas  of  the  Crown, 
619;  2  Hale's  Pleas  of  the  Crown,  294;  Wedderbum's  Case, 
Post.  22 ;  People  v.  Olcott,  2  Johns.  Cas.  301,  1  Am.  Dec.  168 ; 
United  States  v.  Coolidge,  2  Gall.  363;  Fed.  Cas.  No.  14,858. 
It  was  nothing  more,  however,  than  a  means  of  obtaining  a  con- 
tinuance or  postponement  of  the  trial  after  the  jury  had  been 
impaneled  and  sworn.  At  first,  it  was  thought  this  could  be 
done  only  by  the  court  ordering  the  discharge  of  one  of  the 
jurors,  and  then  holding  that,  as  the  case  could  not  be  tried  be- 
fore the  remaining  eleven,  it  must  be  continued.  But  after 
the  doctrine  of  Lord  Coke  had  been  repudiated,  and  it  became 
the  settled  rule  that  it  was  within  the  power  of  the  court,  in  a 
proper  case,  to  discharge  the  jury  after  it  had  been  impaneled 
and  sworn,  and  continue  the  cause,  the  device  of  withdrawing 
a  juror  seems  to  have  become  practically  obsolete,  and  but  lit- 
tle, if  any,  reference  to  it  as  a  substantive  practice  is  to  be" 
thereafter  found  in  the  boolcs.  That  it  ever  prevailed  at  com- 
mon law  in  civil  cases  is  very  doubtful.  No  case  has  come 
under  our  observation  in  which  it  was  resorted  to  in  England. 
Indeed,  the  only  reference  we  have  been  able  to  find  to  the 
question  in  the  early  authorities  is  a  note  to  Chedwick  v. 
Hughes,  Carth,  464,  in  which  it  is  stated  that  Lord  Chief  Jus- 
tice Holt,  in  a  case  of  perjury  tried  before  him,  said  that  it  was 
the  opinion  of  all  the  judges  of  England,  upon  debate  between 
them,  that  in  civil  cases  a  juror  cannot  be  withdrawn  but  by 
consent  of  all  parties.  And  while  the  authority  of  this  note 
underwent  a  critical  examination  in  the  subsequent  case  of  Sir 
John  Wedderburn,  Fost.  28,  from  which  its  authority  is  ren- 
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dered  rather  questionable,  it  seems  to  be  the  only  reference  to 
the  practice  in  civil  cases.  It  was  early  ruled,  however,  in  this 
country,  by  the  courts  of  New  York,  after  some  hesitation,  that 
a  court  may  allow  a  juror  to  *^*  be  withdrawn  in  a  civil  case 
\fhea  necessary  to  save  the  plaintiff  from  the  consequence  of  a 
fatal  mistake  in  his  testimony;  People  v.  Judges  of  New  York, 
8  Cow.  127.  And  we  believe  it  is  still  regarded  as  a  proper 
practice  in  that  state,  and  is  open  to  either  party:  Bishop's 
Code  Pleading,  sec.  428;  Dillon  v.  Cockcroft,  90  N.  Y.  649; 
Messenger  v.  Fourth  Nat.  Bank,  48  How.  Pr.  542.  But,  so  far 
as  we  have  been  able  to  ascertain,  it  does  not  presvail  elsewhere 
in  this  country,  the  same  result  being  accomplished  by  a  direct 
application  to  the  court  for  a  postponement  of  the  trial:  4 
Ency.  of  PI.  &  Pr.  803.  We  are  therefore  of  the  opinion  that 
the  motion  was  properly  denied  on  the  ground  that  no  such 
practice  prevails  in  this  state. 

2.  But,  however  that  may  be,  whatever  authorities  there  are 
on  the  subject  all  agree  that  the  practice  can  be  resorted  to  only 
when  a  party  finds  himself  taken  by  surprise  on  the  trial,  and 
•when  further  proceeding  therewith  would  be  productive  of 
great  hardship  or  manifest  injustice  to  him.  Mr.  Bishop,  in 
the  section  of  his  work  on  Code  Pleading  already  cited,  in 
speaking  of  the  New  York  practice,  says:  "Instead  of  submitting 
to  a  nonsuit,  the  plaintiff,  if  he  finds  himself  taken  by  sur- 
prise on  the  trial — as  by  the  absence  of  a  witness  who  has  been 
in  attendance,  or  by  the  unexpected  presentation  of  evidence  by 
his  adversary  which  he  is  not  prepared  to  meet,  or  by  any  acci- 
dent which  might  render  the  further  progress  of  the  trial  dis- 
astrous and  unfair  to  him — may  ask  the  court  to  withdraw  a 
juror.  The  result  of  this  application,  if  granted,  will  be  to 
produce  a  mistrial;  and  the  court  may  then  continue  the  pend- 
ing action,  and  set  the  trial  over  to  a  future  day,  when  the 
plaintiff  may  come  properly  prepared  to  try  the  case  afresh.** 
Within  this  rule,  the  plaintiff's  motion  was  likewise  properly 
denied,  because  it  is  not  based  upon  anything  occurring  at  the 
trial,  but  upon  matters  happening  long  prior  thereto,  and  which 
•^  could  bo,  and  were,  properly  submitted  to  the  court  in 
support  of  the  motion  for  a  continuance  made  before  the  jury 
was  empaneled. 

3.  It  is  also  claimed  that  the  court  erred  in  instructing  the 
jury  as  to  the  law  of  negligence,  and  submitting  to  them  the 
question  as  to  whether  the  plaintiff  had  exercised  due  care  and 
diligence  in  selling  and  disposing  of  the  hops  consigned  to  him 
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by  th€  defendants,  on  the  ground  that  there  was  no  evidence 
to  support  such  an  instruction.  The  evidence  on  the  part  of 
the  defendants  tended  to  show  that,  at  the  tini€  the  hops  were 
received  by  the  plaintiff  in  London,  they  were  worth  in  that 
market  from  twenty-four  to  twenty-five  cents  a  pound,  not- 
withstanding which  he  retained  them  in  his  possession  for  al- 
most a  year,  when  they  were  consumed  by  fire;  and  this  was, 
in  our  opinion,  sufficient,  in  the  absence  of  any  explanation 
whatever,  to  carry  the  case  to  the  jury  upon  the  question  of 
negligence,  and  was  sufficient  upon  which  to  base  an  instruc- 
tion. This  disposes  of  the  questions  made  on  the  appeal,  and, 
there  being  no  error  in  the  record,  we  have  no  alternative  but 
to  affirm  the  judgment. 


The  Withdrawal  of  a  Juror. 

The  nature  and  effect  of  the  proceeding  commonly  called  with- 
drawing a  Juror  are,  we  think,  more  clearly  stated  In  the  princi- 
pal case  than  In  any  other  coming  within  our  observation.  While 
the  proceeding  Is  often  spoken  of  In  the  reports,  the  cases  present- 
ing any  question  necessarily  Involving  It  are  by  no  means  numer- 
ous. It  is  Indeed  remarkable  that  there  should  ever  have  been 
any  such  a  proceeding,  for  the  results  accomplished  by  It  are  merely 
the  discharging  of  a  Jury  without  any  verdict  and  sometimes  the 
continuance  of  the  cause  to  some  future  period. 

Both  the  effect  of  the  withdrawal  of  a  Juror  and  the  cases  In 
which  that  proceeding  might  be  employed  have  been  the  subjects 
of  apparently  conflicting  statements,  and  hence  have  been  Involved 
In  some  doubt.  That  in  England  the  withdrawal  of  a  Juror  or- 
dinarily Implied  that  the  litigation  had  terminated  and  would  not 
be  further  pursued  Is  evident  from  the  decisions:  Gibbs  v.  Ralph,  14 
Mees.  &  W.  804.  It  Is,  nevertheless,  clear,  even  In  that  country, 
that  such  result  waft  not  invariable,  and  that  the  plaintiff  might 
show  special  circumstances  sufficient  to  Induce  the  court  to  again 
take  up  the  cause  and  proceed  with  It  to  final  Judgment:  Bentley 
V.  Dawes,  10  Ex.  347;  Norbum  v.  HuUiara,  Lu  R  6  Com.  P.  129; 
39  L.  J.  Com.  P.,  N.  S.,  183;  22  I*  T.,  N.  S.,  67;  Harries  v.  Thomas, 
2  Mees.  &  W.  32.  In  the  United  States,  there  Is  no  doubt  that  the 
withdrawing  of  a  Juror  did  not  entitle  the  defendant  to  any  Judg- 
ment either  of  nonsuit  or  otherwise:  Planer  t.  Smith,  40  Wis.  31; 
and  that  the  object  of  the  proceeding.  Instead  of  being  the  dis- 
continuance of  the  suit  or  a  mere  stay  of  proceedings  therein,  was 
to  leave  the  plaintiff  or  the  public  prosecutor  at  liberty  to  proceed 
free  from  the  embarrassment  of  there  once  having  been  a  Jury 
called  and  sworn  to  try  the  cause:  Commonwealth  v.  Bowden,  9 
Mass.  494;  People  v.  Olcott,  2  Johns.  Cas.  301,  1  Am.  Dec.  168; 
People  V.  Ellis,  15  Wend.  371;  State  v.  Weaver,  13  Ired.  203. 
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Some  of  the  earlier  decisions  questioned  the  right  to  withdraw 
a  Juror  in  a  criminal  case,  especially  If  the  oftcnse  charged  rose 
above  the  dignity  of  a  misdemeanor:  Rex  v.  Jeffs,  2  Strange,  984. 
Whatever  doubts  at  any  time  existed  on  this  subject  were  set  at 
rest  both  In  England  and  In  this  country  by  decisions  afiBrmlng 
that  the  power  of  the  court  to  permit  the  withdrawing  of  a  Juror 
extended  to  all  criminal  cases,  iiTespectlve  of  the  character  of  the 
punishment  to  which  the  defendant,  if  convicted,  might  be  sub- 
jected: United  States  v.  Coolidge,  2  Gall.  3G4;  Commonwealth  v. 
Purchase,  2  Pick.  521,  13  Am.  Dec.  452;  People  v.  Olcott,  2  Johns. 
Cas.  301.  1  Am.  Dec.  168;  People  v.  Ellis,  15  Wend.  871. 

The  grounda  upon  which  the  withdrawing  of  a  Juror  might  be 
permitted  cannot  be  stated  with  unquestioning  confidence.  If  the 
trial  could  not  result  in  a  verdict,  as  where  the  Jurors,  after  due 
deliberation,  were  unable  to  agree,  there  was  no  doubt  that  a  Juror 
might  be  withdrawn  and  the  remaining  Jurors  then  dismissed,  and 
the  cause  left  for  further  trial  at  some  subsequent  date:  Common- 
wealth V.  Bowd«n,  9  Mass.  494;  People  t.  Olcott,  2  Johns.  Cas. 
301,  1  Am.  Dec.  168;  State  v.  Moniaon,  3  Dev.  &  B.  115.  So,  If  the 
trial  could  not  proceed  for  some  cause,  as  where  the  defendant  was 
taken  ill,  It  might  be  discontinued  by  resorting  to  the  device  of 
withdrawing  a  Juror:  Brown  v.  State,  38  Tex.  482.  Generally,  it 
may  be  affirmed  that  whenever  any  circumstance  arose  in  which, 
according  to  the  more  modern  practice,  the  court,  although  the  Jury 
has  been  sworn  and  the  trial  begun,  Is  justified  in  granting  a  dis- 
continuance or  In  discharging  the  Jury  without  a  verdict,  It  is  also 
authorized  to  reach  the  same  end  by  directing  or  allowdng  the  plain- 
tiff or  the  prosecutor  to  withdraw  a  Juror,  as  where  a  witness  does 
not  appear,  and  It  is  suspected  that  he  has  been  tampered  with:  1 
Vent.  69;  or  he  refuses  to  be  sworn  on  the  ground  of  conscientious 
scruples  and  there  Is  hope  that  at  some  later  day  his  testimony 
may  be  given:  United  States  v.  Coolidge,  2  Gall.  364;  or  he  is  sub- 
ject to  some  temporary  disqualification  which  may  be  removed  in 
time  for  a  later  trial:  State  v.  Weaver,  13  Ired.  203;  or  even  on 
the  failure  of  a  witness  to  appear  at  the  trial  after  having  been 
subpoenaed:  People  v.  The  Judges,  8  Cow.  127.  In  one  case  It  was 
shown  that,  after  entering  upon  the  trial  of  two  persons  under  an 
indictment  against  them  for  assault  and  battery  and  receiving  evi- 
dence on  the  part  of  the  prosecution,  the  district  attorney  with- 
drew a  Juror,  to  enable  him  to  bring  the  cause  for  trial  on  the  day 
following  against  three  defendants  charged  in  the  same  Indictment 
with  the  same  crime.  When  on  such  succeeding  day  the  cause 
was  called  for  trial  against  all  the  accused,  they  objected  on  the 
ground  that  at  the  former  trial  at  least  two  of  them  had  been 
placed  in  Jeopardy,  and  hence  could  not  be  further  tried,  but  their 
objections  were  overruled:  People  v.  Ellis,  15  Wend.  371.  In  a  civil 
case  the  court  may  permit  the  plaintiff  to  withdraw  a  juror  in 
every  case  whore,  under  these  drcunistances,  a  disr-ontinuance 
Diight  properly  be  granted,  as  where  the  plaintiff  is  surprised  by 
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the  evidence  given  by  his  adversary  and  wishes  an  opportunity  to 
rebut  it:  Tinkham  v.  Heyworth,  31  HI.  519;  Miller  v.  Metzger,  16 
111.  390;  Messenger  v.  Fourth  Nat.  Bank,  6  Daly,  190,  48  How.  Pr. 
642. 

Perhaps  the  doubt  at  one  time  existing  respecting  the  power  of 
the  court  to  allow  the  withdrawal  of  a  juror  in  a  criminal  case  arose 
from  language  employed  by  judges  only  for  the  purpose  of  showing 
that  an  accused  was  ordinarily,  after  his  trial  con::.  j;iced,  entitled 
to  have  it  proceed  to  the  end,  a>nd  that  neither  the  prosecutor  nor 
the  court  had  an  arbitrary  right  to  discharge  the  jury  without  a 
verdict  The  power  to  withdraw  a  juror  in  a  criminal  case  and 
afterward  to  put  the  defendant  on  ti-ial  "should  not  be  lightly  used, 
but  confined  as  much  as  may  be  to  cases  of  urgent  necessity,  where, 
by  the  act  of  God  or  by  some  sudden  and  unforeseen  accident.  It  is 
impossible  to  proceed  without  manifest  Injustice  to  the  public  or 
the  defendant  himself" :  People  v.  Barrett,  2  Caines,  304,  2  Am.  Dec. 
239. 

The  withdrawing  of  a  juror  hab  been  referred  to  as  a  proper  pro- 
ceeding at  a  comparatively  recent  day,  even  In  a  state  which  had 
discarded  the  common-law  system  of  practice  and  adopted  a  code  of 
civil  procedure:  Dillon  v.  Cockcroft,  90  N.  Y,  649.  In  the  federal 
courts  it  is  said  that,  while  a  nonsuit  may  not  be  granted,  the 
plaintiff  may  be  permitted  to  accomplish  the  same  result  by  with- 
drawing a  juror  and  discontinuing  his  cause:  Wolcott  v.  Studebaker, 
34  Fed.  Rep.  & 


RISCH  V.  WISEMAN. 
[36  Oregon,  484.] 

MINES  AND  MINING— VALIDITY  OF  LOCATION.— If.  at 
the  time  of  the  location  of  a  mining  claim,  notice  is  posted  thereon 
and  subsequently  recorded,  and  the  claim  is  marked  by  monuments, 
so  that  its  boundaries  can  be  readily  ascertained,  the  location  Is 
vaUd. 

MINE'S  AND  MINING- CLAIMS— PRESCRIPTIVE  TITLE. 
If  a  person  has  held,  occupied,  and  possessed  mineral  land  under 
color  of  title,  In  pursuance  of  law  and  the  local  rules  and  regula- 
tions of  the  mining  district  for  more  than  twenty  years  prior  to  an 
attempted  adverse  location,  it  is  not  then  public  mineral  land,  and 
such  attempted  location  may  be  enjoined. 

MINES  AND  MINING— PRESUMPTION.— The  possessor  of 
a  mining  claim  in  a  mining  district  is  presumed  to  be  the  owner 
thereof. 

F.  W.  Benson,  for  the  appellants. 

A.  M.  Crawford  and  W.  R.  Willis,  for  the  respondents. 


784  RiscH  V.  Wiseman,  [Orego», 

'*®'  BEAN",  J.  This  is  a  suit  to  enjoin  a  trespass  on  a  placer 
mining  claim.  The  fac?t8  are  that,  in  1869,  Moses  Lee,  F.  G. 
Kobinson,  L,  F.  Kobinson,  G.  W.  Robinson,  0.  H.  Robinson, 
and  Joshua  Fawcett  located  seven  placer  mining  claims  on 
Glees  creek,  in  Douglas  county,  being  a  claim  for  each,  and  an 
additional  one  as  a  discovery  claim,  in  accordance  with  the  local 
laws  and  customs  of  the  mining  district  in  which  they  are  sit- 
uated. In  May,  1872,  these  several  claims  passed  into  the  pos- 
session of  the  plaintiff  by  purchase  from  G.  Thompson,  Amos 
Thompson,  and  James  Thompson,  since  which  time  he  has 
been  in  possession,  claiming  to  be  the  owner,  and  has  performed, 
or  caused  to  be  performed,  labor  thereon  to  the  amount  and 
value,  as  found  by  the  trial  court,  of  one  hundred  dollars  each 
year.  In  June,  1896,  the  defendants,  claiming  the  ground  in 
question  to  be  unoccupied  mineral  lands  of  the  United  States, 
entered  upon  and  located  the  same  in  pursuance  of  the  laws  of 
Congress,  and  commenced  work  thereon;  whereupon  the  plain- 
tiff brought  tbis  suit,  and,  it  resulting  in  a  decree  in  his  favor, 
the  defendants  appeal. 

It  is  claimed  that  the  plaintiff's  possession  did  not  prevent 
an  entry  and  location  by  the  defendants^  because  it  was  not 
founded  upon  a  valid  location.  But  the  evidence  shows  that, 
at  the  time  of  the  location  of  the  several  mining  claims,  notices 
were  posted  on  each  claim,  and  subsequently  recorded  in  the 
record  of  the  mining  district;  and  the  plaintiff  testifies  that  the 
claims  were  marked  on  the  ground  by  monuments,  so  that  the 
boundaries  thereof  could  be  readily  ascertained,  and  that 
Thompson,  from  whom  he  purchased,  showed  him  the  linee 
of  the  separate  locations.  We  think,  therefore,  the  court  was 
clearly  right  in  finding  that  the  claims  were  located,  and  their 
boundaries  marked  on  the  ground,  in  accordanae  with  law. 

***  It  is  also  contended  that,  because  there  is  no  evidence  of 
the  transfer  of  the  title  of  the  original  locators  to  the  plaintiff, 
he  cannot  maintain  the  suit.  But  the  possessor  of  a  mining 
claim  in  a  mining  district  is  presumed  to  be  the  owner  thereof 
until  the  contrary  appears,  and  that  presumption  is  supported 
in  this  case  by  the  fatft  that  the  plaintiff  had  held,  occupied, 
and  possessed  the  ground  in  question  under  color  of  title,  in  pur- 
suance of  law  and  the  local  rules  and  regulations  of  the  mining 
district,  for  more  than  twenty  years  prior  to  the  attempted  loca- 
tion of  the  defendants,  and  therefore  it  was  not  public  mineral 
land  of  the  United  States  at  the  time  of  defendants'  entry: 
Gropper  y.  King,  4  MonL  367;  Cullacott  t.  Cash  etc.  Min.  Co.^ 
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8  Colo.  179;  Seymour  v.  Fisher,  16  Colo.  188.     The  decree  of 
the  court  below  is  therefore  aflRrmed. 


MINING  CLAIM— LOCATION  OF.— The  statute  respecting  the 
location  of  mining  claims  is  construed  liberally,  and  the  sufficiency  of 
the  location  and  notice  thereof,  with  reference  to  natural  objects 
or  permanent  monuments,  is  simply  a  question  of  fact:  Farmington 
etc.  Co.  V.  Rhymney  etc.  Co.,  20  Utah,  363,  77  Am.  St.  Rep.  913. 
See,  too,  Wilson  v.  Triumph  etc.  Min.  Co.,  19  Utah,  66,  75  Am.  St. 
Rep.  718. 

MINING  CLAIM.— ACTUAL  POSSESSION  by  a  mining  claimant 
is  prima  facie  evidence  of  title:  See  the  monographic  note  to  Mc- 
CMntocls  T.  Bryden,  63  Am.  Dec.  105. 


INDEPENDENT  FORESTERS  t.  KELIHER. 
[36  Oregon,  601.] 

INSURANCE— BENEFIT  SOCIETIES— VESTED  RIGHTg. 
The  right  of  a*  legally  designated  beneficiary  to  Insurance  under  a 
certificate  of  membership  In  a  benefit  society  becomes  vested  upon 
the  death  of  the  member,  and  no  subsequent  action  of  the  society 
can  change,  nor  affect,  such  rights. 

INSURANCE-BENEFIT  SOCIETIES— VESTED  RIGHTS. 
Under  a  benefit  certificate  Issued  by  a  benevolent  association  the 
beneficiary  therein  usually  has  no  vested  interest  until  the  death 
of  the  member,  and  until  then  the  latter  can  change  the  beneficiary 
without  his  consent  by  complying  with  the  by-laws  and  rules  of  the 
organization. 

INSURANCE— BENEFIT  SOCIETIES— CHANGE  OP  BEN- 
EFICIARY.—A  member  of  a  benevolent  insurance  association  can- 
not change  the  beneficiary  named  In  his  certificate  of  membership 
except  in  the  manner  pointed  out  In  the  by-laws  and  rules  of  the 
association,  and  any  material  deviation  therefrom  invalidates  the 
change  or  transfer. 

INSURANCE— BENEFIT  SOCIETIES— CHANGE  OF  BENE> 
FICIAIIY. — If  the  by-laws  of  a  benevolent  insurance  association 
require  a  member  who  wishes  to  change  his  beneficiary  to  file  a 
written  petition  with  his  local  branch  of  the  association,  stating 
certain  facts,  and  directing  the  local  secretary  to  send  the  petition 
and  the  certificate  of  membership  to  the  grand  secretary,  who  shall 
issue  a  new  one,  the  failure  of  the  member  to  file  such  petition  or 
surrender  his  old  certificate  Is  an  omission  of  material  acts,  and  an 
alteration  by  the  local  secretary  of  the  name  of  the  beneficiary  In 
the  original  certificate  is  inellectual  to  change  the  beneficiary. 

INSURANCE— BENEFIT  SOCIETIES— CHANGE  OF  BBNB- 
FICIARY —WAIVER  OF  BY-LAWS.— The  failure  of  the  grand 
lodge  of  a  benevolent  Insurance  order  to  supply  subordinate  lodges 
with  proper  blank  forms  of  petition  for,  or  application  for,  change 
of  beneficiaries,  or  the  failure  of  a  subordinate  lodge  to  meet  on  a 
regular  day  when  a  petition  for  change  of  a  beneficiary  might  have 
been  considered,  is  not  a  waiver  of  IJae  by-laws  of  the  organization 

▲m.  St.  Rei>..  VcA.  LOCXVIII— eo 


786  Independent  Foresters  v.  Keliher.    [Oregon, 

as  to  change  of  beneficiaries,  nor  Is  It  any  excuse  on  the  part  of 
the  insured  member  for  failing  to  substantially  comply  with  such 
by-laws. 

M.  L.  Pipes,  M.  J.  MacMahon,  V.  K.  Strode,  and  H.  E. 
McGinn,  for  the  appellants. 

M.  G.  Mimly  and  J.  B.  &  W.  A.  Cleland,  for  the  respond- 
ents. 

***  BEAN,  J.  1.  The  rights  of  the  parties  to  the  fund  in 
controversy  must  be  determined  by  the  condition  of  affairs  at 
the  time  of  Keliher's  death.  The  right  of  a  legally  designated 
beneficiary  under  a  certificate  of  the  character  now  under  con- 
sideration becomes  vested  upon  the  death  of  the  member,  and 
no  subsequent  action  of  the  lodge  or  order  can  change  or  affect 
his  rights:  Bacon  on  Benefit  Societies,  sec.  255;  McLaughlin  v. 
McLaughlin,  104  Cal.  171,  43  Am.  St.  Eep.  83;  Ireland  v.  Ire- 
land, 42  Hun,  212;  Keener  v.  Grand  Lodge,  38  Mo.  App.  543. 

2.  The  only  question  to  be  determined,  then,  is  whether 
Keliher  complied  with  the  rules  of  the  order  so  as  to  effect 
the  change  of  beneficiaries.  If  he  did,  then  the  guardians  of 
his  children  are  entitled  to  the  fund;  if  not,  Mrs.  Keliher,  his 
widow,  is  entitled  to  it,  and  the  decree  of  the  court  should  be 
reversed.  It  is  the  generally  accepted  *"***  doctrine  in  ordinary 
life  insurance  that,  unless  the  power  of  divestiture  is  reserved, 
the  issue  of  the  policy  confers  immediately  a  vested  right  in  the 
beneficiary,  which  no  subsequent  act  of  either  the  insured  or 
insurer,  or  both  together,  can  impair  without  his  consent.  But 
it  is  entirely  settled  that  under  a  benefit  certificate  issued  by  a 
benevolent  association,  such  as  the  one  now  under  considera- 
tion, the  beneficiary  therein  usually  has  no  vested  interest  until 
the  death  of  the  member,  and  up  to  that  time  the  member  may 
change  the  beneficiary  without  his  consent:  Bacon  on  Benefit 
Societies,  sec.  306.  But  it  is  equally  as  well  settled  that  such 
power  must  be  executed  in  the  manner  pointed  out  by  the  pol- 
icy and  the  by-laws  and  rules  of  the  order,  and  any  material 
deviation  from  the  course  prescribed  will  invalidate  the  trans- 
fer: 3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  993.  Thus,  where 
the  rules  provided  that  a  member  might  at  any  time  surrender 
his  relief  fund  certificate,  and  a  new  one  would  be  issued,  paya^ 
ble  to  such  person  as  he  might  direct,  it  was  held  that,  where  a 
member,  without  the  knowledge  of  the  association,  inserted  in 
the  certificate,  after  the  name  of  the  originally  designated  bene- 
ficiary, the  word«,  "and  my  wife,  Mary,'*  thus  seeking  to  make 
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her  a  joint  beneficiary,  and  then  delivered  the  certificate  to  hia 
wife,  the  attempted  cliange  waa  invalid,  and  vested  no  interest 
in  the  wife:  Thomas  v.  Thomas,  131  N.  Y.  205,  27  Am.  St 
Hep.  582.  So,  too,  under  a  similar  provision,  it  waa  held  that 
an  indorsement  by  a  member  on  a  benefit  certificate  of  an  order 
lo  pay  the  amount  to  a  person  other  than  the  beneficiary  named 
will  not  entitle  the  payee  to  receive  it  from  the  association: 
Jinlcs  V.  Banner  Lodge,  139  Pa.  St.  414.  And  again,  under  a 
like  requirement,  where  a  member,  desiring  to  change  his  bene- 
ficiary, gave  a  written  notice  thereof  to  the  officers  of  the  sub- 
ordinate lodge,  saying  that  he  surrendered  the  former  certifi- 
cate, **^  but  did  not  do  so,  it  was  held  that  the  original  bene- 
ficiary was  entitled  to  the  fund,  because  the  adoption  of  a  par- 
ticular method  of  changing  a  benefit  certificate  under  the  pow- 
ers and  within  the  limitations  of  the  charter  of  the  benevolent 
society  is  exclusive  of  all  other  methods:  Coleman  v.  Supreme 
Lodge,  18  Mo.  App.  189.  See,  also,  Holland  v.  Taylor,  111 
Ind.  121;  Hammn  v.  Lewis,  24  Fed.  Rep.  97;  McLaughlin  v. 
McLaughlin,  104  Cal.  171,  43  Am.  St.  Kep.  83;  McCarthy  v. 
Supreme  Lodge,  153  Mass.  314,  25  Am.  St.  liep.  637;  American 
Legion  of  Ilonor  v.  Smith,  45  N.  J.  Eq.  46G. 

There  are,  however,  said  to  be  three  exceptions  to  the  general 
rule  requiring  conformity  to  the  regulations  of  the  association 
in  the  matter  of  a  change  of  beneficiaries,  which  are  thus  stated 
by  Mr.  Justice  Brown,  in  Supreme  Conclave  v.  Cappella,  41 
Fed.  Eep.  1:  "1.  If  the  society  has  waived  a  strict  compliance 
with  its  own  rules,  and,  in  pursuance  of  a  request  of  the  insured 
to  change  his  beneficiary,  has  issued  a  new  certificate  to  him, 
the  original  beneficiary  will  not  be  heard  to  complain  that  the 
course  indicated  by  the  regulations  was  not  pursued,  2.  If  it 
be  beyond  the  power  of  the  insured  to  comply  literally  with  the 
regulations,  a  court  of  equity  will  treat  the  change  as  having 
been  legally  made."  For  example,  where  the  certificate  is 
lost,  and  cannot  be  surrendered  by  the  member:  Grand  Lodg^ 
V.  Child,  70  Mich.  163;  Grand  Lodge  v.  Noll,  90  Mich.  37,  30 
Am.  St.  Rep.  419;  or  where  it  is  retained  by  the  original  bene- 
ficiary, who  refuses  to  surrender  or  deliver  it  up,  as  in  Supreme 
Conclave  v.  Cappella,  41  Fed.  Eep.  1,  and  Grand  Lodge  v. 
Kohler,  106  Mich.  121;  Isgrigg  v.  Schooley,  125  Ind.  94.  "3.  If 
the  assured  has  pursued  the  course  pointed  out  by  the  laws  of 
the  association,  and  has  done  all  in  his  ***®  power  to  change 
the  beneficiary,  but,  before  the  new  certificate  is  actually  issued, 
he  diee^  a  court  of  equity  will  decree  that  to  be  done  which 
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ought  to  be  done,  and  act  as  though  the  certificate  had  been 
issued":  Xational  Am.  Assn.  v.  Kirgin,  28  Mo.  App.  80;  Luhrs 
V.  Luhrs,  123  N.  Y.  367,  20  Am.  St.  Rep.  754;  Heydorf  v.  Con- 
rack,  7  Kan.  App.  203.  But  we  think  the  case  under  consider- 
ation docs  not  fall  within  either  of  these  exceptions.  Mani- 
festly not  within  the  first,  because  the  old  certificate  was  never 
surrendered  up,  and  a  new  one  issued.  It  does  not  come  within 
the  second  exception,  because  it  wafi  not  beyond  the  power  of 
the  insured  to  substantially  comply  with  the  rules,  which  were: 
1.  The  filing  of  a  written  petition  setting  forth  fully  and  clearly 
the  changes  he  desired  to  make;  2.  Paying  a  fee  of  fifty  cents; 
3.  Surrendering  up  his  old  benefit  certificate;  and  4.  Furnish- 
ing satisfactory  evidence  that  he,  and  not  the  beneficiary,  had 
paid  the  assessments  on  account  of  such  certificate. 

If  it  be  conceded  that  his  offer  to  pay  the  fee  to  the  secretary 
was  a  suflicient  compliance  with  the  second  requirement,  and 
his  delivery  of  the  original  certificate  to  that  offioer  for  the  pur- 
pose of  having  the  desired  change  made  waa  a  sufficient  com- 
pliance with  the  third,  there  was  clearly  no  attempt  on  his 
part  to  comply  with  either  the  first  or  the  fourth.  He  did  not 
file,  or  endeavor  to  file,  a  written  petition  setting  forth  the 
changes  he  desired  to  make.  The  only  writing  was  the  mem- 
orandum prepared  at  the  request  of  D.  L.  Povey  for  the  use 
and  information  of  his  brother,  the  secretary  of  the  lodge,  and 
was  destroyed  as  soon  as  it  accomplished  its  purpose.  The 
evidence  shows — and  about  this  there  is  no  dispute — that  it 
was  not  designed  or  intended  as  a  petition  to  the  court,  or  to 
be  presented  to  or  acted  upon  by  the  order.  It  is  argued  that, 
because  the  rules  of  the  order  require  all  '^**®  applications  for 
change  in  beneficiaries  to  be  made  on  blank  forms  provided 
by  the  supreme  court,  and  it  had  failed  and  neglected  to  fur- 
nish the  local  court  in  Portland  with  such  forms,  Keliher  was 
not  required  to  make  his  petition  in  any  particular  form.  This 
would  probably  be  a  sufficient  excuse  for  not  adopting  a  pre- 
scribed form,  but  it  could  be  no  excuse  for  not  filing  a  petition 
of  some  kind,  stating  the  changes  he  desired  to  make;  so  that, 
under  the  evidence  in  this  case,  there  is  no  room  for  the  con- 
tention that  Keliher  complied  with  the  first  requirement  of  the 
order.  Nor  did  he  furnish,  or  attempt  to  furnish,  any  evi- 
dence, satisfactory  or  otherwise,  that  he,  and  not  the  benefi- 
ciary, had  paid  the  assessments  on  account  of  such  certificate. 
This  provision  was  no  doubt  inserted  in  the  rules  of  this  partic- 
ular order  because  of  the  inequitable  doctrine,  ^hich  se«ms  to 
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prevail,  to  some  extent,  at  least,  that  a  member  of  a  benevolent 
association  may  change  his  beneficiary  without  his  coi.ieut,  even 
though  he  may  have  advanced  the  money  to  pay  the  assess- 
ments, and  was  designed  to  prevent  a  member  from  making 
fuch  change,  unless  he  could  make  it  appear  that  he  himself, 
and  not  the  beneficiary,  had  been  paying  the  assessments.  No 
such  showing  was  made,  or  attempted  to  be  made,  in  this  case, 
and,  indeed,  it  probably  could  not  have  been,  because  it  is  in 
evidence  that  Mrs.  Keliher,  the  beneficiary  named  in  the  certif- 
icate, paid  a  part,  at  least,  of  the  assessments.  We  conclude, 
therefore,  that  because  Keliher  did  not  comply  with  the  rules 
of  the  order  governing  the  matter  of  changing  beneficiaries, 
either  in  substance  or  in  form,  his  attempted  change  was  invalid, 
and  the  fxmd  now  in  controversy  belongs  to  his  wife,  the  ben- 
eficiary named  in  the  certificate. 

3,  In  reaching  this  conclusion  we  have  not  overlooked  the 
cases  of  Manning  v.  A.  0.  TJ.  W.,  86  Ky.  136,  9  Am.  St.  Rep. 
270,  and  Splawn  v.  Chew,  60  Tex.  ^^^  532,  holding,  in  effect, 
that  the  by-laws  of  a  benevolent  association  providing  the  mode 
of  changing  the  beneficiary  named  in  a  certificate  issued  by  it 
ai^  directory  only,  and  for  the  benefit  of  the  society,  and,  if 
it  does  not  object  to  an  attempted  change,  the  original  bene- 
ficiary cannot.  These  cases  are  manifestly  not  in  harmony  with 
the  great  weight  of  authority  on  the  question,  and  do  not,  in. 
our  opinion,  give  effect  to  the  terms  and  conditions  of  the  con- 
tract as  made.  In  case  of  an  insurance  contract  made  by  a 
benevolent  association  the  by-laws,  rules,  and  regulsutions  of 
the  order,  as  well  as  the  powers  inherent  in  the  very  nature  of 
eujch  an  association,  become  a  part  of  the  contract,  and  are  as 
binding  upon  the  parties  as  the  provisions  of  any  other  contract. 
By  becoming  a  member,  and  accepting  a  certificate,  the  party 
obligates  himself  to  comply  with  the  rules  and  requirements  of 
the  order,  and  agrees  that  payment  shall  be  made,  in  case  of 
his  death,  to  the  beneficiary  named  in  his  certificate,  unless  a 
change  is  made  in  the  mode  provided  by  the  laws  of  the  order. 
For  many  purposes,  mutual  benefit  associations  are  insurance 
companies,  and  the  certificates  issued  by  them  are  regarded  and 
treated  as  policies  of  insurance,  and  governed  by  the  rules  ap- 
plicable to  such  contracts.  There  are,  however,  some  well- 
recognized  and  important  differences,  and  the  prin-cipal  one  is 
the  right  of  the  assured  to  change  the  beneficiary  without  his 
consent.  But  this  right  exists  because  reserved  in  the  contract, 
and  inherent  in  the  very  nature  and  character  of  the  associa- 
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tion.  And,  as  said  by  the  supreme  court  of  Indiana  in  the  case 
of  Holland  v.  Taylor,  111  Ind.  121,  126:  "As  in  either  case  the 
rights  of  the  beneficiary  are  dependent  upon  and  fixed  by  the 
contract  between  the  assured  and  the  company  or  association, 
there  seems  to  be  no  reason  why  the  assured  should  have  any 
greater  power  to  change  the  beneficiary  in  one  case  than  in  the 
other,  *^^^  except  as  that  power  may  be  inherent  in  the  nature 
of  l-he  association,  or  is  reserved  to  him  by  the  constitution, 
or  by  the  laws  of  the  association,  or  by  the  terms  of  the  cer- 
tificate  By  virtue  of   the  by-laws  and    the  certificate, 

which,  as  we  have  seen,  constituted  the  contract  between  him 
and  the  Royal  Arcanum,  he  had  power  to  change  the  bene- 
ficiary. That  same  contract  fixed  the  mode  and  manner  in 
which  that  change  might  be  made;  and  we  think  that,  taking 
the  by-laws  and  certificate  together,  the  mode  and  man- 
ner of  changing  the  beneficiary  was  fixed  as  definitely,  and  was 
as  binding  upon  the  assui*ed,  as  was  the  right  to  make  such 
change  binding  upon  the  association  and  the  beneficiary.  In 
other  words,  under  the  contract  the  assured  had  a  right  to 
change  the  beneficiary,  provided  he  made  the  change  in  the 
manner  provided  in  the  contract." 

So,  in  Stephenson  v.  Stephenson,  64  Iowa,  534,  the  court 
says:  "The  contract  between  the  association  and  Robert  Ste- 
phenson was  that  the  former  should  pay  the  insurance  to  the 
persons  named  in  the  certificate  of  memberehip,  unless  he 
should  change  the  name  of  the  beneficiaries;  and  the  manner 
in  which  this  should  be  done  formed  a  part  of  the  contract 

of  insurance Until  the  contemplated  change  was  made 

on  the  books  of  the  association,  and  a  new  certificate  issued, 
the  obligation  to  pay  the  beneficiary  whose  name  appeared  on 

the  books  of  the  association  continued  to  exist Counsel 

for  plaintiffs  insist  that,  where  a  power  is  reserved,  and  no 
mode  of  executing  it  is  provided,  it  may  be  executed  by  will. 
Possibly,  this  is  so;  but,  whether  so  or  not,  it  will  be  con- 
ceded for  the  purpose  of  this  case.  One  difficulty  in  the  ap- 
plication of  such  a  rule  to  this  case  is  that  a  mode  of  executing^ 
the  reserved  power  is  provided  in  the  contract,  and  it  is  con- 
ceded that  such  a  mode  was  not  adopted.  It  was  perfectly  com- 
petent for  the  parties  ^^^  to  contract  as  they  did,  and  the  mode 
of  executing  the  reserved  power  provided  in  the  contract  can- 
not be  regarded  as  an  idle  ceremony,  because  substantially  a 
new  contract  was  made  upon  its  being  complied  with,  and  there- 
by all  doubt  upon  the  part  of  the  association  as  to  who  was  the 
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beneficiary  was  removed.  Because  such  mode  was  not  adopted 
in  this  case  creates  the  doubt  we  are  called  upon  to  solve.  We 
therefore  think  the  mode  agreed  upon  in  the  contract,  whereby 
tlie  name  of  the  beneficiary  should  be  changed,  was  made  a 
matter  of  substance,  and  should  be  complied  with." 

4.  It  is  argued  that,  although  it  is  the  rule  that  a  change 
of  beneficiary  must  be  made  in  the  manner  prescribed  by  the 
laws  of  the  society,  it  is  equally  well  settled  that  the  society 
may  waive  compliance  with  the  required  form.  But  with  this 
doctrine  we  have  no  concern  in  the  present  case,  because  there 
is  no  evidence  that  the  society,  either  directly  or  indirectly, 
waived  compliance  with  any  of  the  requirements  of  the  order. 
Neither  Mr.  G.  W.  Povey,  the  recording  secretary,  nor  the 
other  officers  of  the  order  in  Portland  whom  Mr.  Keliher  con- 
sulted, had  any  authority  to  do  so.  They  were  but  subordinate 
officers,  whose  duties  were  prescribed  by  the  constitution  and 
by-laws,  of  which  Mr.  Keliher  had  notice,  not  only  because 
he  was  a  member,  but  on  account  of  the  provisions  of  his  cer- 
tificate, and  the  further  fact  that  when  he  joined  the  order  he 
was  furnished  with  a  copy  of  its  constitution  and  by-laws,  and 
required  to  subscribe  thereto. 

It  is  claimed  that  the  failure  of  the  local  society  to  hold 
the  regular  meeting,  which  should  have  been  held,  under  the 
by-laws,  between  the  date  of  the  attempted  change  of  the  bene- 
ficiary by  Mr.  Keliher  and  his  death,  was  a  waiver  of  the  pro- 
vision requiring  a  petition  for  the  change  to  be  presented  to 
the  local  court.  There  would  probably  be  some  force  in  this 
contention  if  Mr.  Keliher  had"  ***  in  fact  filed  a  petition  for 
A  change  of  beneficiary;  but,  as  we  have  already  seen,  he  did 
not,  and  therefore  the  failure  of  the  society  to  hold  its  regular 
meeting  could  in  no  way  have  affected  his  rights.  The  issue 
in  this  case  is  to  be  determined  on  the  question  as  to  whether 
Keliher  himself  performed  the  acts  required  of  him,  and,  as  he 
did  not,  there  is  no  alternative  but  to  reiverse  the  decree,  and 
award  the  fund  to  Mrs.  Keliher,  the  party  named  in  the  benefit 
certificate. 

ON   MOTION   for   REHEARING. 

PER  CTTEIAM.  5.  The  petition  for  rehearing  in  this  case 
is  denied.  The  matters  referred  to  therein  did  not  escape  the 
attention  of  the  court.  The  ignorance  of  the  officers  of  the 
local  lodge  of  their  duties,  the  failure  of  the  installing  officer 
of  the  society  to  instruct  them  therein,  and  the  failure  of  the 
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order  to  furnish  blank  forms  for  a  change  of  beneficiary,  did 
Jiot  relieve  Mr.  Keliher  from  a  substantial  compliance  with  the 
rules  of  the  order  governing  the  matter  of  a  change  of  bene- 
ficiaries, of  which  he  had  knowledge,  because  they  were  ex- 
pressly made  a  part  of  his  contract.  As  said  in  the  original 
opinion;  "The  issue  in  this  case  is  to  be  determined  on  the 
question  as  to  whether  Keliher  himself  performed  the  acts  re- 
quired of  him,  and,  as  he  did  not,  there  is  no  alternative  but 
to  reverse  the  decre«e,  and  award  the  fund  to  Mis.  Keliher,  the 
party  named  in  the  benefit  certificate." 
Eehearing  denied. 


INSURANCE.    MUTUAL    BENEFIT— VESTED    RIGHTS— Th« 
beneficiary  named  In  a  certificate  of  membershlD  In  a  rnntn« l  Cl^? 

INSURANCE,   MUTUAL    BENEFIT.-A  OHANOTO    (\v  nvxrj!^ 

preme  Conncil  etc.,  105  Cal.  20,  45  Am.  St  Rep   17-  as  wh^re  It  Vs 
&v*^^  ^r"'  °^*^^  '"^"'^'^  "t^^«"y  to  com'^ply  ;ithruch  Hw 
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[36  Oregon,  544.] 

PLEADING  AND  PRAOTICE.-An  affirmative  alleMttnn  nf 

Jn?TJi'^'°^°*?  specifically  denied  Is  admltterand  an  afflrmatl?J 

sScSout      '  *'''™  '"^''^^  inconsistent  tberewiJh  Is  pSperiJ 

P^sesKl^Snlftf^^^^^^^ 

^nt  uZ^u'  *°  ^]?^'^  "'^^'"^^  °°  ^'^  l^ond.  If  tbe  property  Js  such 
S  [ti  u^Sirl^T^^^l  '"°''^=  ^"t  *f  ^''^^^  *^o"'-se  is  difficult  bv  reason 
jSfflSent    "^  character,  an  offer  to  deliver  It  to  the  defendant  iS 

„ REPLEVIN-ACTION    ON    BOND-ESTOPPEL  TO   nFKY 

VALUR-The  recital  in  a  replevin  l.oud  of  tl  e  value  of  ?iie  mo^ 
erty  l8  sufficient  eviden<?e  of  the  value  in  an  action  on  the  bond 
and  estops  the  plaintiflf  and  his  sureties  from  denying  such  value 
*n  rr.  CORPORATIONS-RIGHT  TO  RUE.-A  corporation  fonnod 
to  manufacture  lumber  and  oroot  buildings  may  take  au  assIgnmeS 
of  a  Judgment  and  sue  thereon.  assignment 
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CORPORATIONS  CREATED  FOR  THE  TRANSACTION 
OP  CERTAIN  SPECIFIED  BUSINESS  may  invoke  any  legal  or 
equitable  remedy  available  to  an  individual  under  similar  circum- 
stances. 

TRIAL— INSTRUCTIONS  AS  TO  EFFECT  OF  WRITTEN 
INSTRUMENT. — If  a  written  instrument  suflicient  in  form  and 
execution  is  in  evidence,  it  is  tlie  duty  of  tlie  court  to  instruct  the 
jury  as  to  Its  legal  effect. 

REPLEVIN- RETURN  OP  PROPERTY  —  TENDER.  TO 
WHOM  MADE.— A  tender  of  property  in  satisfaction  of  a  judgment 
in  replevin  for  its  return  must  be  made  to  tlie  holder  of  the  judg- 
ment. 

EVIDENOD— HARMLESS  ERROR.— If  immaterial  facts  are 
stated  on  direct  examination,  cross-examination  in  regard  thereto 
cannot  be  prejudicial,  and  is  harmless  error. 

REPLEVIN— ACTION  ON  BOND-ESTOPPEL  TO  DENY 
VALUE.— In  an  action  against  the  surety  in  a  replevin  bond  recit- 
ing the  value  of  the  property,  he  cannot  deny  its  value  though  the 
judgment  in  the  original  action  was  not  in  the  alternative,  but  only 
for  the  return  of  the  property,  aud  stating  its  value  at  the  sum 
named  in  the  bond. 

REPLEVIN— ACTION  ON  BOND— DEFENSE.— It  is  no  de- 
fense to  an  action  on  a  replevin  bond  that  it  is  signed  by  but  one 
surety  instead  of  two  or  more,  as  required  by  statute. 

Holmes  &  Kellogg,  for  the  appellants. 

B.  J.  Fleming,  for  the  respondent. 

"«  MOOEE,  J.  1.  It  is  contended  by  defencUints*  cotin- 
sel  that  the  court  erred  in  striking  certain  allegations  from 
the  answer,  to  the  prejudice  of  their  clients.  It  was  alleged 
therein,  in  effect,  that  at  the  time  said  property  was  seized  it 
was  in  th«  possession  of  Mrs.  Learned,  and  that  the  sheriff, 
after  levying  thereon,  left  it  upon  her  premises,  situated  about 
three  miles  east  of  Salem,  where  it  has  at  all  times  since  re- 
mained. It  is  argued  that,  the  sheriff  not  having  removed  the 
property  when  he  seized  it,  it  was  incumbent  upon  him,  when 
it  was  adjudged  that  he  was  entitled  thereto,  to  receive  it  at 
the  same  place  and  in  the  same  condition  that  it  was  when  his 
constructive  possession  was  disturbed.  The  complaint  alleged 
that  the  sheriff  '**''  made  a  valid  levy  upon  the  property  and 
took  the  same  into  his  possession;  and  this  allegation,  not  be- 
ing specifically  denied  in  the  answer,  is  admitted:  Hill's  An- 
notated Laws,  sec.  94.  The  affirmative  allegation  of  the  an- 
swer which  the  court  struck  out  being  inconsistent  with  such 
admission,  it  was  immaterial  where  the  property  was  left  by  the 
sheriff  upon  its  seizure. 

2.  The  part  of  the  answer  which  relates  to  where  the  prop- 
eriy  was  to  be  found  after  its  return  was  adjudged  is  important 
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only  wh^  the  character  of  the  property  and  the  duty  of  the 
defendants  with  respect  to  its  return  are  considered.     When  a 
return  of  personal  property  is  adjudged  in  an  action  for  its 
recovery,  it  is  the  duty  of  the  plaintiff,  if  he  has  secured  pos- 
session thereof  pending  the  litigation,  and  would  escape  the 
penalty  of  his  undertaking,  to  take  active  measures  to  redeliver 
it  to  the  defendant  within  a  reasonable  time,  in  the  same  con- 
dition as  when  taken:  Cobbey  on  Replevin,  eec.  1182;  Parker 
V.  Simonds,  8  Met.  205;  Berry  v.  Hoeffner,  56  Me.  170.     This 
rule  imposes  upon  the  plaintiff  in  such  case  the  duty  of  seek- 
ing the  defendant  in  the  action,  and  tendering  the  property 
to  him,  if  it  be  readily  capable  of  manual  delivery;  but  if  such 
a  course  is  ditficult,  by  reason  of  its  bulky  character,  an  offer 
to  redeliver  it  to  the  defendant  is  all  that  the  law  enjoins. 
Thus,  in  an  action  for  the  possession  of  a  eteam-engine,  boiler, 
engine-house,  office,  and  hay  scales,  it  was  adjudged  that  the 
property  be  returned  to  the  sheriff,  who  had  levied  thereon, 
but  had  not  removed  it  from  the  place  where  it  was  then  situ- 
ated.    The  plaintiff  offered  to  return  it  at  the  place  where  it 
was  seized,  but  the  sheriff  refused  to  accept  it,  and  thereafter 
commenced  an  action  to  recover  its  value,  whereupon  he  was 
perpetually  enjoined  from  enforcing  the  alternative  judgment, 
the  court  holding  that  the  property  was  of  such  a  cumbrous 
nature  as  to  render  its  removal  inconvenient,  '^^  and  that  the 
plaintiff  had  done  all  that  the  law  required  of  him  in  such 
cases:  Frey  v.  Drahos,  10  Neb.  594.     So,  too,  in  Gans  v.  Wool- 
folk,  2  Mont.  458,  a  carpet  containing  six  hundred  yards,  tacked 
to  a  floor,  and  not  removed  by  the  sheriff  who  seized  it,  was 
adjudged  to  be  returned  to  him,  and  it  was  held  that  the  car- 
pet was  so  bulky  as  to  render  it  necessary  that  the  parties 
i-ntitled  to  it  should  designate  some  convenient  place  to  re- 
ceive it,  and,  in  the  absence  of  such  designation,  the  plaintiff 
could  select  a  proper  place  for  its  delivery.     Mr.  Justice  Blake, 
speaking  for  the  court,  in  rendering  the  decision,  says:  "The 
carpet  was  a  bulky  and  cumbersome  article,  and  the  respondents 
were  not  required  to  tender  it,  like  money,  to  the  appellants 
wherever  found.     They  were  obliged  to  deliver  the  property 
at  some  particular  place.     If  the  appellants  neglected  or  re- 
fused to  appoint  the  place,  the  respondents  had  the  right  to 
select  it,  with  a  reasonable  regard  for  the  convenience  of  the 
appellants,  and  there  deliver  the  goods.'*    In  McClellan   v. 
Marshall,   19  Iowa,  5(51,  87  Am.   Dec.  454,  plaintiff,  bavin jj 
commenced  an  action  in  replevin,  obtained  the  possession  of  a 
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mare,  wliich,  upon  the  trial,  waa  adjudged  to  be  returned  to 
the  defendant,  and  in  complying  therewith  the  mare  was 
driven  forty  miles,  and  tendered  to  the  plaintiff.  In  the  case 
at  bar,  the  property  adjudged  to  be  returned  waa  of  such  char- 
acter that  it  could  be  taken  to  the  sheriff,  and,  this  being  so, 
it  was  incumbent  upon  Mrs.  Learned  to  seek  that  oflScer  at  hia 
place  of  business,  and  there  tender  the  property  to  him  in  the 
same  condition  as  when  she  received  it:  Pittsburgh  Nait.  Bank 
V.  Hall,  107  Pa.  St.  583,  No  error  was  committed,  in  our  judg- 
ment, in  striking  out  the  allegation  referred  to  from  the  an- 
swer. 

3.  It  is  contended  that  the  court  erred  in  striking  out  the 
denial  in  the  answer  that  the  chattels  were  of  the  value  of  one 
hundred  and  eighty-five  dollars.  It  will  be  remembered  that 
the  complaint  *^*»  in  the  replevin  action  alleged  that  the  prop- 
erty was  of  that  value,  and  that  the  undertaking  executed  to 
secure  the  possession  of  the  property  contained  the  same  recital. 
Such  averment  was  binding  upon  Mrs.  Learned  and  estopped 
her  from  contradicting  the  value  she  placed  thereon.  The  de- 
fendant Stump,  though  not  nominally  a  party  to  the  action,' 
became  such  in  effect  by  signing  the  undertaking,  and  is  to 
be  treated  as  in  court  during  the  litigation,  and,  not  having 
objected  to  the  proceedings,  is  concluded  by  the  judgment  ren- 
dered against  his  principal:  Cobbey  on  Eeplevin,  sec.  1313;  20 
Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  1146;  1  Greenleaf  on  Evi- 
dence, sec.  523.  Thus  the  recital  in  a  replevin  bond  of  the 
value  of  the  property  is  sufficient  evidence  of  the  value  in  an 
action  on  the  bond,  and  estops  the  plaintiff  and  his  sureties  from 
denying  the  same:  Wiseman  v.  Lynn,  39  Ind.  250.  To  the  same 
effect,  see  1  Brandt  on  Suretyship,  sec.  45;  Wells  on  Eeplevin,  " 
sec.  453;  Swift  v.  Barnes,  16  Pick.  194;  Tuck  v.  Moses,  58  Me. 
461;  Trimble  v.  State,  4  Blackf.  435;  McFadden  v.  Fritz,  110 
Ind.  1;  Washington  Ice  Co.  v.  Webster,  125  U.  S.  426.  OSTo  er- 
ror was  committed  in  striking  out  the  denial. 

4.  The  plaintiff  having  been  incorporated  to  manufacture  lum- 
ber and  to  erect  buildings,  it  is  contended  by  defendant's  coun- 
sel that  it  had  no  authority  to  take  an  assignment  of  Knight's 
judgment,  and  hence  no  legal  capacity  to  maintain  an  action 
of  this  character.  The  rule  is  well  settled  that,  notwithstand- 
ing a  corporation  may  have  been  created  for  the  transaction 
of  certain  business,  which  is  specified  in  the  articles  of  incor- 
poration, it  may  invoke  any  legal  or  equitable  remedy  which 
would  be  available  to  an  individual  under  similar  circumstances: 
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1  Morawetz  on  Private  Corporations,  sec.  357.  The  right  of  a 
corporation  to  sue  is  a  necessary  incident  to  its  creation,  and, 
whatever  its  business  may  be,  any  right  of  action  which  ^^^ 
necessarily  arises  therefrom  will  receive  the  consideration  of  a 
court  to  which  it  may  apply  for  relief.  To  reach  any  other 
conclusion  would  be  equivalent  to  holding  that,  while  plain- 
tiff, under  its  articles  of  incorporation,  might  lawfully  engage 
in  the  manufacture  of  lumber,  if  it  sold  any  of  its  product 
on  credit  to  a  person  who  failed  to  keep  his  engagements  in 
relation  thereto,  it  could  have  no  remedy  for  the  enforcement 
of  the  debt.  The  statement  of  such  consequence  is  a  sufiicient 
answer  to  the  contention. 

5.  An  exception  having  been  taken  to  the  following  instruc- 
tion, it  is  contended  by  defendantsi*  counsel  that  the  court 
erred  in  giving  it,  viz.:  "There  is  an  issue,  of  course,  as  to 
whether  or  not  the  plaintiff,  the  Capital  Lumbering  Company, 
is  the  owner  of  this  bond  sued  upon;  and,  so  far  as  that  is  con- 
cerned, the  written  assignment  in  evidence  is  sufficient  as  an 
asaignment  of  the  bond.  So  I  will  instruct  you,  concerning 
that,  that  it  is  proven  sufficiently  that  the  plaintiff  is  the  owner 
of  the  bond  in  suit."  The  bill  of  exceptions,  in  referring  to 
the  evidence  which  gave  rise  to  the  instruction  complained  of, 
contains  the  following  recital:  *Tlaintiff,  to  further  sustain  the 
issue  on  its  part,  offered  in  evidence  a  written  instrument,  prop- 
erly executed,  and  in  apt  and  sufficient  terms,  as  far  as  the 
form  thereof  is  concerned;  the  same  being  an  assignment  to 
plaintiff  by  John  Knight  of  the  indemnifying  bond  above  men- 
tioned, and  all  causes  of  action  in  his  favor  against  the  de- 
fendants herein  under  said  bond,  and  the  judgment  in  favor  of 
said  Knight  against  the  defendant  Sarah  T.  Learned,"  This 
assignment  being  in  writing,  and  its  execution  admitted,  it  was 
the  duty  of  the  court,  as  a  matter  of  law,  to  instruct  the  jury 
as  to  its  effect,  and  hence  no  error  was  committed  in  giving 
the  instruction. 

6.  It  is  contended  that  the  court  erred  in  refusing  to  *•** 
permit  William  Tjeamed,  a  witness  called  by  the  defendants, 
to  testify  concerning  an  offer  he  made  on  behalf  of  Mrs.  Learned 
to  deliver  the  possession  of  said  chattels  to  A.  N.  Moores,  secre- 
tary of  the  j)laintiff  corporation.  The  bill  of  exceptions  shows 
that  this  offer  was  made  before  the  judgment  was  assigned  by 
Knight.  The  plaintiff  undoubtedly  was  the  party  beneficially 
interested  in  the  judgment  secured  by  Knight  as  its  trustee,  not- 
withstanding which  it  was  the  duty  of  the  defendants  to  ten- 
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der  the  property  to  the  latter  as  long  as  he  was  the  holder  of 
the  judgment:  Cobbey  on  Eeplevin,  see.  1181;  Blatchford  v. 
Boyden,  12?  111.  657.  No  error  was  committed  in  refusing  to 
permit  the  witness  to  answer  the  question. 

7.  The  defendant  Mrs.  Learned,  appearing  as  a  witness  in 
her  own  behalf,  testified  on  direct  examination  that  said  prop- 
erty was  in  as  good  condition  as  it  was  when  seized  by  Knight, 
and  upon  cross-examination,  over  her  counsers  objection  and 
exception,  she  was  asked  and  answered  the  following:  "Q.  Has 
your  husband  not  been  using  that  property  right  along?  A. 
He  has  used  the  hack.  Q.  Has  he  not  broken  the  wheels  of 
it  several  times?  A.  The  hack  has  been  in  a  runaway,  and 
was  injured,  but  the  wheels  have  been  repaired."  It  is  insisted 
that  this  cross-examination  was  improper.  This  action  is 
founded  upon  an  alleged  breach  of  the  condition  of  the  under- 
taking in  the  replevin  action,  and,  if  plaintiff  was  entitled  to 
recover  at  all,  it  was  because  the  defendants  failed  to  return 
the  property.  This  being  so,  the  condition  of  the  property 
at  that  or  any  other  time  was  wholly  immaterial.  The  defend- 
ant having  testified,  however,  in  her  direct  examination,  as  to 
the  condition  of  the  property,  she  could  not  have  been  preju- 
diced by  the  cross-examination  upon  that  subject,  to  which  the 
opposite  party  was  entitled:  Hill's  Annotated  Laws,  sec.  837; 
Ah  Doon  V.  Smith,  '^^  25  Or.  89;  Sayers  v.  Allen,  25  Or.  211; 
Maxwell  v.  Bolles,  28  Or.  1;  Oregon  Pottery  Co.  v.  Kern,  30 
Or.  328. 

8.  The  judgment  rendered  in  the  replevin  action  is  for  a 
return  of  the  property  only,  and,  while  its  value  is  determined, 
no  alternative  judgment  therefor  was  given.  In  this  condition 
of  the  judgment  it  is  argued  that  the  defendant  Stump  had 
the  right,  at  the  triai,.  to  controvert  the  value  of  the  property. 
In  Marix  v.  Franke,  9  Kan.  132,  it  is  held  that  an  action  can 
be  maintained  on  an  undertalring  in  replevin  where  the  judg- 
ment has  been  given  simply  for  the  return  0(f  the  property,  and 
not  for  the  recovery  of  its  value  in  case  delivery  cannot  be  had. 
Mr.  Justice  Brewer,  in  deciding  the  ca*,  says:  **But  a  judg- 
ment simply  for  the  return,  though  irregular,  is  valid.  It  can- 
not be  questioned  collaterally.    It  is  conclusive  so  far  as  it  goes. 

It  can  be  enforced  by  ex'ecution If  the  judgment  is 

valid,  how  are  the  sureties  released  from  their  promise  to  see 
that  it  is  performed,  simply  because  plaintiff  has  not  taken  all 
in  his  judgment  he  might  have  done?"  See,  upon  this  sub- 
ject, Cobbey  on  Eeplevin,  sec.  1313;  Mitchum  v.  Stanton,  49 
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€al.  302;  Mason  v.  Richards,  12  Iowa,  73;  Whitney  v.  Lehmer, 
26  Ind.  503;  Jennison  v.  Haire,  29  Mich.  207;  Sweeney  v. 
Lomme,  22  Wall.  208;  Putnam  v.  Webb,  16  Or.  440.  No  error 
was  coininitted  in  refusing  to  permit  the  defendant  Stump  to 
controvert  the  value  of  the  property  as  found  by  the  jury  and 
adjudged  by  the  court. 

9.  The  statute  provides  that  in  actions  for  the  recovery  of 
personal  property,  the  plaintiff,  upon  tendering  an  affidavit,  and 
an  undertaking  executed  by  two  or  more  sufficient  sureties, 
may,  upon  indorsing  a  request  to  that  effect  upon  the  affidavit, 
obtain  the  possession  of  the  property  sought  to  be  recovered. 
The  undertaking  in  the  case  *****  at  bar  has  but  one  surety,  to 
wit,  the  defendant  J.  B.  Stump,  and  it  is  insisted  that  for  this 
reason  he  is  not  liable  thereon.  The  point  is  without  merit, 
however,  for  the  rule  is  well  settled  that,  while  the  party  bene- 
ficially interested  may  move  to  set  aside  the  proceedings  in 
replevin  by  reason  of  the  insufficiency  of  the  undertaking  in 
consequence  of  there  being  but  one  surety  thereto,  he  may 
waive  this  right,  and  enforce  the  undertaking,  thoug-h  it  is  not 
such  a  bond  as  he  had  a  right  to  demand:  Wolcott  v.  Mead, 

12  Met.  516;  Shaw  v.  Tobias,  3  N.  Y.  192;  Claflin  v.  Thayer, 

13  Gray,  469. 

Having  discovered  no  error  in  the  bill  of  exceptions,  it  fol- 
lows that  the  judgment  is  affirmed. 


REPLEVIN.— GIVING  A  BOND  for  the  return  of  replevied  prop- 
erty precludes  the  defendant  from  asserting  that  less  property  was 
replevied  than  is  described  in  the  bond:  Knowles  v.  Lord,  4  Whart 
500,  34  Am.  Dec.  625. 

CORPORATIONS  HAVE  THE  SAME  POWERS,  within  the 
scope  of  their  authority,  as  Individuals:  Derlnger  v.  Derlnger,  5 
Houst  416,  1  Am.  St.  Rep.  150;  Kllllngsworth  v.  Portland  Trust  Co.. 
18  Or.  351,  17  Am.  St  Rep.  737. 

INSTRUCTIONS  AS  TO  THE  LEGAL  EFFECT  OF  EVIDENCE 
may  be  asked  for  by  either  party  in  all  cases:  See  the  mooographle 
note  to  StrohJQ  y.  Detroit  etc.  IL  R.  Co.,  99  Am.  Dec.  127. 
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FEIGENSPAN  V.  DEIESIGACKER. 
[195  Pennsylvania  State,  17.] 

EXErCUTIQNS— SALES— FRAUDULENT  CONVEYANCES 
—EJECTMENT.— After  levy  upon  real  property  In  possession  of  a 
debtor,  he  cannot,  with  a  view  to  defeat  the  execution  creditor, 
tra.nsfer  the  possession,  even  to  the  real  owner,  who  must  pureue 
his  title  by  an  action  in  ejectment  against  the  purchaser  aft  the 
sheriff's  sale. 

EXECUTIONS-SALES— FRAUDULENT  CONVEYANCES. 
A  mortgagor  cannot,  by  confession  of  judgment  in  ejectment,  de- 
liver possession  of  a  lot  claimed  to  be  moi*tgaged  to  the  mortgagee, 
so  as  to  defeat  the  'claim  of  an  execution  creditor  of  such  mort* 
gagor  who  has  already  levied  an  execution  on  such  lot. 

A.  W.  Schalck  and  E.  P.  Leusehner,  for  the  appellant. 

G.  J.  Wadlinger,  C.  A.  Snyder,  and  W.  1).  Seltzer,  for  the 
appellee. 

*»  McCOLLUM,  J.  The  plaintiff  brought  this  action  of 
ejectment  to  obtain  possession  of  lots  Nos.  2  and  3  in  block  74  on 
the  map  or  plan  of  Tower  City,  as  laid  out  for  the  owners  in 
1868.  At  the  close  of  the  evidence  introduced  on  the  trial  of 
the  case  the  court  charged  the  jury  that  as  to  lot  No.  3  their 
verdict  should  be  for  the  plaintiff,  and  referred  the  evidence 
relating  to  the  ownership  of  lot  No,  2  to  the  jury,  with  instruc- 
tions to  carefully  consider  the  same  and  ascertain  therefrom  the 
controlling  facts  respecting  said  ownership,  and  to  render  a  ver- 
dict in  accordance  therewith.  The  verdict  rendered  as  to  lot 
No,  2  was  in  favor  of  the  defendante,  and  the  verdict  rendered 
as  to  lot  No.  3  was  in  favor  of  the  plaintifE.  Judgments  were 
respectiTely  entered  on  the  verdicts. 

(79») 
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Augusta  Driesigacker,  claiming  title  and  a  right  to  possession 
to  lot  No.  3,  appealed  from  the  judgment  entered  on  the  ver- 
dict in  favor  of  th«  plaintiff.  The  basis  of  her  claim  is  a  loan 
of  six  hundred  dollars  to  George  W.  Keilman  on  September 
23,  1893,  which  she  alleges  was  secured  the  same  day  by  a 
mortgage  on  lot  No.  3,  although  it  appears  on  the  face  of  the 
mortgage  that  it  covered  lot  No.  8  in  block  73  and  not  lot  No. 
3  in  block  74.  On  June  28,  1895,  it  was  agreed  between 
Augusta  Driesigacker  and  George  W.  Keilman  that  an  amicable 
action  of  ejectment  and  confession  of  judgment  therein  he  en- 
tered in  favor  of  the  plaintiff  and  against  the  defendant,  which 
agreement  was  complied  with  on  June  29,  1895,  and  included 
lot  No.  3  in  block  74.  It  was  also  provided  in  the  agreement 
that  a  writ  of  habere  facias  possessionem  should  forthwith  issue 
for  the  delivery  of  the  possession  of  lot  No.  3  in  block  74  to 
Augusta  Driesigacker,  which  writ  was  issued  and  executed  on 
July  1,  1895. 

In  1894  George  W.  Keilman,  who  was  then  "a  bottler  by 
trade,'*  executed  a  bond  in  the  sum  of  five  hundred  dollars  to 
secure  Christian  Feigenspan  for  such  credit  as  he  might  extend 
to  Keilman  in  the  business  transactions  between  them.  A  judg- 
ment was  entered  on  the  bond  and  on  April  5,  1895,  Feigen- 
span issued  a  writ  of  fieri  facias  thereon  and  levied,  inter  alia, 
upon  all  the  right,  title,  and  interest  of  Keilman  in  lots  Noe. 
2  and  3  in  block  *<»  74.  On  May  29,  1895,  the  property  levied 
upon  was  condemned  and  a  venditioni  exponas  was  issued  to 
No.  89  of  July  term,  1895,  on  which  on  July  6,  1895,  the  prop- 
erty was  sold  by  the  sheriff  and  purchased  by  Feigenspan,  who 
received  a  sheriff's  deed  of  the  same  on  the  1st  of  September, 
1895,  and  on  April  20,  189^,  instituted  his  action  of  ejectment 
for  the  possession  of  lots  Nos.  2  and  3  in  block  74.  The  re- 
sults of  the  trial  in  the  court  below  have  been  previously  stated 
herein. 

It  is  apparent  that  the  summary  proceedings  agreed  upon  be- 
tween Augusta  Driesigacker  and  George  W.  Keilman  were  in- 
tended to  prevent  Feigenspan  from  obtaining  possession  of  lot 
No,  3,  and  they  evidently  supposed  they  could  accomplish  their 
purpose  by  transferring  possession  of  the  lot  to  Augusta  Drie- 
sigacker before  the  sale  of  it  upon  Feigenspan's  judgment. 
The  proceedings,  however,  were  not  available  for  the  accom- 
plishment of  their  purpose.  "After  a  levy  upon  real  property 
in  possession  of  a  debtor  he  cannot,  with  a  view  to  defeat  the 
ci^editor,  transfetr  the  possession  even  to  the  real  owner,  who 
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nrnst  pursue  his  title  by  an  ejectment  against  the  purchaser 
at  the  sheriff's  sale":  Stahle  v.  Spohn,  8  Serg.  &  R.  317.  "In 
an  ejectment  by  the  vendee  at  sheriff's  sale,  the  defendant,  a» 
whose  property  the  premises  were  sold,  cannot  set  up  title  un- 
der a  lease  taken  by  him  from  a  third  person,  after  the  judg- 
ment under  which  the  premises  were  sold  was  obtained  and 
execution  thereon  levied  on  the  premises  in  dispute  ":  Dunlap 
V.  Cook,  18  Pa.  St.  454.  See,  also,  Eisenhart  v.  Slaymaker,  14 
Serg.  &  E.  153.  Other  cases  in  the  same  line  as  those  referred 
to  might  be  cited,  but  it  is  not  deemed  necessary  to  specifically 
refer  to  them. 

We  have  Gainfully  considered  all  the  rulings  which  are  speci- 
fied in  the  assignments  of  error  and  have  failed  to  discover  in 
them  any  cause  for  reversing  the  judgment.  The  assignmenta 
are  therefore  dismissed. 

Judgment  affirmed. 


A  JUbGMENT  GIVEN  TO  DELAY  OB  DEFRAUD  OBED^ 
ITORS  is  void  as  against  them:  Maclcie  v.  Cairns,  5  Cow.  547,  15 
Am.  Dec.  477.  However,  a  debtor  In  failing  circumstances  may 
prefer  his  creditor  by  a  confession  of  Judgment,  provided  he  does 
not  intend  to  delay  or  defraud  his  other  creditors:  Sloan  v.  Hunter, 
66  S.  C.  385,  76  Am.  St  Rep.  551. 

FRAUDULENT  CONYEYANCB.— A  PURCHASER  AT  A  SHER- 
IFF'S SALE  takes  all  that  the  grantor  owned  in  the  property  at  the 
time  of  a  prior  conveyance  thereof  void  as  to  creditors:  Spdndler  T.. 
AtkinsoB,  8  Md.  409.  56  Am.  Dec.  755. 


WALKEE  V.  PHILADELPHIA. 
[195  Pennsylvania  State,  168.] 

ACTIONS.— PARTIES,  in  the  larger  legal  sense,  are  all  per- 
Bons  having  a  right  to  control  the  proceedings,  to  make  defense, 
to  adduce  and  cross-examine  witnesses,  abd  to  appeal  from  the  de- 
cdsion,  if  any  appeal  lies. 

HUSBAND  AND  WIFE— PARTIES.— The  statutory  right  of 
action  of  a  wife  for  a  wrong  done  to  her  Is  her  separate  property, 
and  her  husband  cannot  control  or  interfere  with  the  conduct  of 
the  suit  or  appeal  from  the  decision  therein. 

JUDGMENTS— RES  JUDICATA— HUSBAND  AND  WIFE.— If 
a  wife,  in  an  action  to  which  her  husband  Is  merely  a  formal  party, 
recovers  Judixment  for  personal  injury  to  herself,  and  her  husband 
brings  another  action  to  recover  for  the  loss  of  the  wife's  services 
resulting  from  the  same  injury,  the  record  of  the  first  suit  is  not 
admissible  in  evidence,  as  conclusive  of  the  defendant's  negligence. 
Such  record  is  ree  inter  alios  acta,  and  instead  of  being  conduBive 
of  such  negligence,  is  wholly  inadmissible. 

▲m.  St.  Rep.,  Vol.  LXXVIII-61 
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JUDGMENTS-RES  JITDTCATA-PARTIES.— No  party  Is,  as 
a  general  rule,  bonncl  In  a  subsequent  suit  by  a  Judgment,  unless 
the  adverse  party,  now  seeking  to  secure  the  benefit  of  the  former 
adjudication,  would  have  been  prejudiced  by  it  If  it  had  been  deter- 
mined the  other  way.  In  order  to  come  within  the  rule  as  to  res 
Judicata,  the  first  Judgment  must  have  been  binding  on  both  par- 
ties to  the  second  action. 

NEGLIGENCE— EVIDENCE— VALUE  OF  SERVICES  AS 
NURSE.— In  an  action  l^  a  husband  to  recover  for  the  loss  of  his 
wife's  services  resulting  from  a  personal  injury  to  her,  evidence  of 
his  daughter  as  to  what  she  was  earning  in  her  employment  given 
up  by  her  in  order  to  nurse  her  mother  after  such  injury  is  inad- 
missible. The  lia'billty  of  the  defendant  in  such  case  is  the  ordinary 
wages  of  such  attendance. 

HUSBAND  AND  WIP'E— SEPARATE  ACTIONS  FOR  NEG- 
LIGENCIii-ESTOPPEr^STATUTE  OF  LIMITATIONS.-If  a  wife 
maintains  her  statutory  action  and  recovers  judgment  for  personal 
Injury,  and  a  settlement  is  effected  by  which  the  defendant  with- 
draws its  motion  for  a  new  trial,  and  as  part  of  the  consideration 
for  prompt  payment  without  further  contest,  the  husband's  right  of 
action  for  the  loss  of  his  wife's  services  resulting  from  such  injuiy 
is  l)arred  by  the  issue  of  a  writ  and  its  discontinuance  and  the  set- 
tlement of  the  action  of  record,  the  husband  is  thereby  estopped 
from  maintaining  an  action,  even  by  leave  of  court,  especially  after 
his  right  is  barred  by  limitation.  In  such  case  the  action  of  the 
court  in  striking  off  such  discontinuance  and  permitting  him  to  sue 
Is  Improvident  and  erroneous. 

J.  L.  Kinsey,  city  solicitor,  E.  S.  Miller,  assistant  city  solicitor, 
and  L.  Finletter,  for  the  appellant. 

J.  G.  Gordon  and  H.  A.  Mackey,  for  the  appellee. 

*^  MITCHELL,  J.  1.  The  first  question  to  be  considered 
is  the  effect  of  the  verdict  and  judgment  previously  obtained 
against  the  city  by  the  plaintiff's  wife.  The  record  was  ad- 
mitted and  held  conclusive  as  to  the  city's  negligence  in  the 
accident  out  of  which  the  present  action  arises.  This  was  er- 
ror. There  was  no  identity  either  of  parties  or  of  rights.  The 
first  action  was  by  husband  and  wife  for  injuries  to  the  wife. 
The  husband  was  only  a  nominal  party  and  since  the  act  of  1887 
need  not  have  been  joined  even  for  formality.  "Parties  in  the 
larger  legal  sense  are  all  persons  having  a  right  to  control  the 
proceedings,  to  make  defense,  to  adduce  and  cross-examine  wit- 
nesses, and  to  appeal  from  the  decision  if  any  appeal  lies":  1 
Greenleaf  on  Evidence,  sec.  535.  The  right  of  the  wife  in  the 
first  action,  being  for  a  tort  done  to  her,  was  her  separate 
property  by  the  express  words  of  the  act  of  June  3,  1887  (Pub. 
Laws,  333),  and  the  husband  could  not  have  controlled  or  in- 
terfered with  the  conduct  of  the  suit  or  appealed  from  the 
result.  In  Fearn  v.  West  Jersey  Ferry  Co.,  143  Pa.  St.  123, 
a  closely  analogous  case,  our  brother  McCoUum  said:  "It  is  con- 
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tended  by  the  appellant  that  the  injuries  for  which  these  suits 
were  brought  were  received  at  the  same  time  and  place,  and 
were  attributable  to  the  same  cause,  to  wit,  the  neglect  of  the 
defendant  company  to  keep  its  boats  in  a  reasonably  safe  con- 
dition for  the  ingress  and  egress  of  its  pass'engers.  Assuming 
that  the  claim  of  the  appellant  is  correct,  it  does  not  follow 
that  a  deposition  taken  in  one  action  is  admissible  as  eividence 
in  the  other.  The  actions  are  not  between  the  same  parties, 
although  we  have  the  same  defendant  in  each.  The  fact  that 
the  plaintiff  in  the  first  action  was  the  wife  of  the  plaintiff  in 
this  action,  or  that  she  is  now  his  widow  and  administratrix, 
can  make  no  difference  in  the  rule  which  allows  testimony 
taken  in  one  action  to  be  given  in  evidence  on  the  trial  of  an- 
other which  involves  the  same  subject  matter  and  is  between 
the  same  parties  or  their  privies.  The  joinder  of  the  husband 
in  the  former  suit  waa  merely  formal,  and  it  did  not  ^'^'*  give 
him  control  of  or  an  interest  in  it.  It  was  the  wife's  claim  that 
was  litigated;  the  judgment  was  obtained  in  her  right,  and  it 
was  exclusively  hers.  Identity  of  subject  matter,  in  whole  or 
in  part,  and  identity  of  parties  in  interest  must  unite,  to  ren- 
der a  deposition  in  one  case  admissible  in  another," 

In  order  to  come  within  the  rule  as  to  res  adjudicata  the 
first  judgment  must  have  been  binding  on  both  parties  to  the 
pecond  action.  "No  party  is,  as  a  general  rule,  bound  in  a 
subsequent  proceeding  by  a  judgment,  unless  the  adverse  party, 
now  seeking  to  secure  the  benefit  of  the  former  adjudication, 
would  have  been  prejudiced  by  it  if  it  had  been  determined 
the  other  way*':  Freeman  on  Judgments,  sec.  159.  If  the  wife's 
action  had  failed  for  want  of  evidence  of  the  city's  negligence, 
and  there  had  been  a  verdict  for  defendant,  the  plaintiff,  hav- 
ing been  only  a  nominal  party  with  ho  control  over  that  action, 
would  not  have  been  barred  from  his  right  to  prove  negligence 
in  his  own  suit.  As  he  would  not  have  been  prejudiced  by 
one  result  he  cannot  claim  th«  benefit  of  the  other. 

Nor  was  his  claim  privy  to  or  derived  from  the  right  of  the 
wife.  His  action  now  is  on  his  own  common-law  right  to  com- 
pensation for  the  loss  of  his  wife's  services.  No  settlement  or 
disposition  of  her  claim  could  affect  his  without  his  consent. 
Indeed,  it  was  on  this  ground  that  the  court  below  struck  off 
the  entry  of  discontinuance. 

No  exact  precedent  has  been  found  in  this  state,  though 
Feam  v.  West  Jersey  Ferry  Co.,  143  Pa.  St.  122,  already  cited, 
is  closely  analogous,  and    the  reasoning  entirely  in  harmony 
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with  our  present  views.  In  other  states  the  exact  precedenta 
are  few  and  not  harmonious.  We  are  thus  left  to  decide  upon 
general  principles,  and  on  these  we  are  clearly  of  opinion  that 
the  record  of  the  wife's  action  was  res  inter  alios  acta,  and  so 
far  from  being  conclusive  evidence  of  the  city's  negligence  it 
was  not  admissible  at  all. 

2.  There  was  also  error  on  the  subject  of  damages  in  per- 
mitting plaintiff's  daughter  to  testify  to  what  she  was  earning 
in  her  employment  as  a  dressmaker,  which  she  gave  up  to  wait 
on  her  mother  after  the  injury.  Conceding,  though  the  suffi- 
ciency of  the  evidence  is  questionable,  that  plaintiff  had  proved 
an  express  contract  to  pay  his  daughter  for  services  which  aft 
^'^^  a  member  of  the  family  were  prima  facie  presumed  to  be 
rendered  gratuitously  (Goodhart  y.  Pennsylvania  B.  K.  Co.,  177 
Pa.  St.  1,  55  Am.  St,  Kep.  705),  yet  the  measure  of  compensa- 
tion for  which  the  city  could  be  held  liable  was  the  ordinary 
wages  of  such  attendance.  What  the  daughter  had  earned  ox 
could  earn  at  her  independent  trade  was  wholly  irrelevant  and 
misleading. 

3.  On  the  whole  case  it  is  clear  that  the  plaintiff  cannot  re- 
cover at  all.  The  wife  having  obtained  a  verdict,  a  settlement 
was  effected  by  which  the  city  withdrew  its  motion  for  a  new 
trial,  the  amount  of  the  verdict  was  reduced,  and  as  part  of 
the  consideration  for  prompt  payment  by  the  city  without  fur- 
ther contest  the  husband's  right  of  action  was  barred  by  the 
issue  of  a  writ  and  its  discontinuance  and  settlement  of  rec- 
ord. If  the  plaintiff  authorized  that  suit,  he  is  bound  by  the 
discontinuance  as  part  of  the  settlement  of  the  suit  by  his  wife. 
If  he  did  not  authorize  it,  then  no  suit  was  brought  within  the 
period  of  limitation,  and  he  could  not,  nor  could  the  court  by 
striking  off  the  discontinuance  permit  him  to  authorize  or  ratify 
it  nunc  pro  tunc  after  the  statute  had  closed  upon  his  right  of 
action.  A  distinction  is  sought  to  be  made,  and  the  daughter 
was  brought  forward  to  show  that  acting  for  her  father  she 
authorized  counsel  to  bring  the  suit  but  not  to  settle  or  discon- 
tinue it.  She  testified:  "He  [the  attorney]  was  to  bring  my 
mother's  case  first.    If  it  was  decided  in  her  favor  my  father's 

was  to  be  brought  afterward Q.     You  left  it  all  to  him  ? 

A.  Yes,  sir."  This  is  all  there  is  of  it  and  the  proof  falls  far 
short  of  the  offer,  but  taking  it  in  its  fullest  and  most  favor- 
able aspect  for  the  plaintiff,  it  goes  only  to  show  that  the  time 
of  bringing  the  father's  suit  was  to  be  in  the  discretion  of  coun- 
sel after  a  favorable  result  in  the  first  action.    And  this  dis- 
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cretion  never  was  exercised.  A  suit  was  brought  and^  immedi- 
ately discontinued  of  record,  but  it  was  as  a  part  of  the  settle- 
ment of  the  wife's  action.  It  was  not  brought  as  an  assertion 
of  the  plaintiff's  right  and  effort  to  recover  upon  it,  nor  was 
any  other  suit  ever  brought  by  that  counsel.  Suit  was  subse- 
quently brought  by  other  counsel  on  the  instruction  of  plain- 
tiff, and  this  discontinued  suit  was  found  to  stand  in  the  way. 
Plaintiff  then,  for  the  first  time,  sought  to  avail  himself  of  the 
action  of  his  first  counsel  in  bringing  this  suit.  He  could  only 
do  80  cum  onere.  If  he  adopted  it  at  all  he  must  adopt  it  as 
it  really  ^'^^  was,  as  part  of  the  settlement  of  this  wife's  ver- 
dict. To  allow  him  to  use  it  as  an  independent  suit  upon  his 
right  of  action  for  loss  of  his  wife's  services  would  be  not  only 
in  direct  disregard  of  the  facts  of  the  case,  but  to  allow  him  to 
perpetrate  a  fraud  on  the  defendant.  He  could  not  himself 
distort  an  action  brought  solely  for  one  purpose  to  another  and 
directly  repugnant  one,  nor  could  the  court  authorize  him  to 
do  so.  The  order  striking  off  the  discontinuance  was  improvi- 
dently  and  erroneously  made,  and  the  statutory  bar  having  be- 
come complete,  the  striking  off  the  discontinuance  could  not 
even  operate  as  an  available  new  writ.  The  defendant's  first 
point  should  have  been  affirmed  and  the  verdict  directed  for 
defendant. 

Judgment  reversed  and  now  judgment  entered  for  defendant. 


THE  TERM  "PARTIEiS"  INCLUDES  aU  who  are  directly  Inter- 
ested In  the  subject  matter,  and  who  have  a  right  to  make  a  defense, 
control  the  proceedings,  examine  and  cross-examine  witnesses,  and 
appeal  from  the  judgment:  Ashton  v.  Rochester,  133  N.  Y.  187,  28 
Am.  St  Rep.  019. 

RES  ADJUDICATA.--A  RECOVERY  BY  A  WIFE  for  personal 
injury  to  herself,  her  husband  not  being  a  party  to  the  actdon  nor 
Interested  therein,  Is  not  res  Judicata  as  to  his  right  to  recover  for 
the  damages  resulting  to  him  from  such  Injury  to  her:  Selleck  v. 
JanesvIUe,  104  Wis.  570,  76  Am.  St.  Rep.  892. 

PERSONAL  IN.TURY  TO  WIFE>-MEASURE  OP  RECOVERY. 
A  husband  may  recover  for  the  value  of  his  own  necessary  ser- 
vices In  attendance  upon  his  wife,  who  has  received  personal  injury 
at  the  hands  of  another,  but  such  recovery  must  be  limited  to  the 
amount  for  which  he  could  have  procured  such  attendance  from 
others:  Selleck  t.  JanesvUle,  104  Wis.  670,  76  Am.  St  Bep.  882. 
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FOOTE  T.  AMERICAN  PPtODUCT  COMPANY. 

[195  PennBylvania  State,  190.] 

TRIAr^-INSTRUCTIONS.— If  binding  instructions  are  given 
to  the  jury,  or  wliere  tlie  coiut  refu&es  to  talce  off  a  compulsory 
nonsuit,  tbe  reason  for  such  action  slionld  be  at  least  briefly  stated, 
as  an  aid  to  counsel  as  well  as  to  the  appellate  court 

NEGLIGENCE— BICYCLES— LAW  OP  ROAD,— The  rlghta 
and  duties  of  a  person  on  a  bicycle  and  a  driver  of  a  wagon  on  the 
highways  in  a  city  are  reciprocal;  each  is  required  to  obey  the  law 
of  the  road,  and  conform  to  its  requirements  by  passing  to  the 
right. 

LAW  OF  ROAD.— By  the  law  and  custom  of  the  land.  It  U 
the  duty  of  persons  traveling  in  waj^uis  or  other  vehicles  meeting 
each  other  on  the  public  road  to  pass  to  the  right. 

LAW  OP  ROAD— BICYCLES.— The  fact  that  a  person  is 
riding  a  bicycle  does  not  deprive  him  of  the  protection  of  the 
law  of  the  road,  but  requires  the  driver  of  a  wagon  to  accord  him 
the  same  privileges  and  rights  in  tbe  highway  as  though  he  were 
using  a  carriage. 

NEGLIGENCE -LAW  OF  ROAD-BICYOLES.-If  a  person 
riding  a  bicycle  on  the  right-hand  side  of  the  street,  at  an  ordinary 
rate  of  speed,  and  ringing  his  bell  as  he  approaches  a  crossing,  is 
there  met  by  a  wagon  driven  at  a  moderate  rate  of  speed  aix>und 
the  corner  in  such  way  as  to  show  an  intention  to  drive  along  the 
street  on  the  same  side  as  the  bicyclist,  and  the  latter.  In  attempt- 
ing to  prevent  a  collision  and  to  dismount,  is  thrown  under  the 
wagon  and  injured,  the  question  of  tlie  negligence  of  the  parties 
is  for  the  jury  to  determine  under  proper  Instructions,  and  binding 
instructions  for  the  defendant  is  error. 

NEGLIGENCE- LAW  OP  ROAD-BICYCT.ES.-If  a  bicyclist, 
observing  the  law  of  the  road,  acts  on  the  assumption  that  the 
driver  of  a  wagon  will  conform  thereto,  and,  without  any  fault  of 
the  former,  he  is  placed  in  a  dangerous  position  by  the  negligence 
or  carelessness  of  the  driver  of  the  wagon,  he  cannot  be  held  to 
the  same  strict  measure  of  care  as  tinder  ordinary  circumstances 
in  attempting  to  relieve  himself  from  the  perilous  situa'tion. 

NEGLIGENCE-EVIDENCE>-LAW  OP  ROAD-BICYCff.ES. 
In  an  action  by  a  bicyclist  against  the  owner  of  a  wagon  to  recover 
for  personal  Injury  suffered  In  a  collision,  while  the  IMcyclist  was 
conforming  to  the  law  of  the  road,  and  the  driver  of  the  wagon 
was  not,  a  municipal  ordinance  requiring  all  vehicles,  including 
bicycles,  to  keep  to  the  right  is  admissible  in  evidence,  not  as  proof 
of  negligence,  but  to  be  considered  with  other  evidence  in  ascer- 
taining  whether  the  defendant  is  guilty  of  negligence. 

B.  C.  Dale,  for  the  appellants. 

H.  W.  Sloan,  for  the  appellee. 

*•■  MESTREZAT,  J.  The  evidence  on  the  part  of  the 
plaintiffs  tended  to  establish  the  following  facts:  On  the  after- 
noon of  September  1,  1897,  Benjamin  Foote,  one  of  the  plain- 
tiffs^ a  boy  of  twelve  years,  was  riding  a  bicycle  on  the  east 
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side  of  Seventeenth  street,  in  the  city  of  Philadelphia.  He 
had  heen  on  an  errand  for  his  mother,  and  came  from  Pine 
street  and  was  going  north  toward  Spruce  street.  Edward  H. 
Cloud,  Esq.,  came  out  of  De  Lancey  street,  which  is  a  short  dis- 
tance south  of  Spruce  street,  on  a  bicycle,  and  followed  him  on 
the  east  side  of  the  street  at  a  distance  of  fifty  or  seventy-five 
feet.  As  the  boy  neared  the  foot  crossing  at  the  corner  of 
Seventeenth  and  Spruce  streets  he  met  the  garbage  wagon  of  the 
defendant,  and  was  struck  by  it,  or  was  thrown  by  trying  to 
save  himself  in  dismounting,  and  fell  with  his  left  foot  under 
the  rear  wheel  of  the  wagon.  The  wheel  passed  over  his  foot, 
inflicting  severe  injuries.  The  boy  was  riding  at  an  ordinary 
rate  of  speed  and  rang  his  bell  as  he  approached  Spruce  street. 
The  garbage  wagon  was  a  four-wheeled  vehicle,  drawn  by  one 
horse.  It  came  west  on  Spruce  street  and  turned  south  at  the 
southeast  corner  of  Spruce  and  Seventeenth  streets,  *Tiugging 
the  curb,"  and  so  close  thereto  that  the  boy  could  not  pass 
between  it  and  the  curb.  The  wagon  made  an  angle  of  about 
forty-live  degrees  with  the  east  curb  line  of  Seventeenth  street, 
and  the  horse  was  more  nearly  parallel  with  the  street,  the 
apparent  intention  of  the  driver  being  to  proceed  south  along 
the  east  side  of  Seventeenth  street.  At  or  near  the  street  crosB- 
ing  the  boy  first  saw  the  wagon,  which  was  then  directly  in 
front  of  him,  and  he  immediately  began  to  check  his  speed  by 
back-pedalipg.  In  thus  attempting  to  prevent  a  ^^^  collision 
witli  the  wagon  and  to  dismount,  the  right  pedal  of  his  bicycle 
struck  the  curb  and  he  was  thrown  to  the  left  under  the  left 
rear  wheel  of  the  wagon.  When  the  wagooi  turned  into  Seven- 
teenth street  the  horse  was  going  at  a  moderate  rate  and  was 
stopped  a  few  feet  from  the  place  of  the  accident.  When  th^ 
boy  first  saw  the  wagon  the  rear  wheel  was  not  clear  of  the 
Seventeenth  street  curb,  but  when  it  ran  over  his  foot  it  was 
about  two  feet  from  the  curb. 

An  ordinance  of  the  city  of  Philadelphia,  approved  Febru- 
ary 2,  1807,  provides  that  "all  persons  driving  or  riding  upon 
the  streets  or  highways  of  the  city,  whether  on  horseback,  in 
carriages,  wagons,  or  other  vehicles,  or  upon  bicycles,  tricycles, 
or  other  mechanical  contrivances,  shall  at  all  times  drive  on  the 
road  upon  the  right  side  of  the  street  or  highway,  and  shall 
pass  all  vehicles  traveling  in  the  opposite  direction  by  driving 
or  riding  to  the  right  of  such  vehicle,  or  pass  all  vehicles  trav- 
eling in  the  same  direction  by  driving  or  wding  to  the  left  of 
such  vehicles." 
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At  the  conclusion  of  the  plaintiffs'  testimony  the  court  di- 
rected the  jury  to  render  a  verdict  for  the  defendant.  No 
reasons  were  assigned  for  the  action  of  the  court,  and  the  rec- 
ord is  equally  silent  as  to  the  reason  for  the  refusal  of  a  new 
trial.  Where  binding  instructions  are  given  to  the  jury,  or 
where  the  court  refuses  to  take  off  a  compulsory  nonsuit^  the 
reasons  for  the  action  of  the  court  should  be  at  least  briefly 
stated.  This,  very  frequently,  would  prevent  an  appeal  by  en- 
abling the  counsel  to  see  the  correctness  of  the  court's  posi- 
tion, and  if  an  appeal  shoiild  be  taken,  it  would  aid  very  ma- 
terially the  appellate  court  as  well  as  counsel  in  an  intelligent 
review  of  the  case. 

The  action  of  the  court  in  giving  binding  instructions  to  the 
jury  to  find  for  the  defendant  can  only  be  sustained  upon  the 
ground  that  the  evidence  failed  to  disclose  negligence  on  the 
part  of  the  driver  of  the  wagon,  or  that  it  established  negli- 
gence on  the  part  of  the  boy. 

The  rights  and  duties  of  the  boy  and  the  driver  of  the  gar- 
bage wagon  on  the  highways  of  the  city  were  reciprocal.  Each 
was  required  to  obey  the  law  of  the  road  and  to  conform  to  its 
requirements.  "By  the  law  and  the  custom  of  the  land  it  ia 
the  duty  of  persons  traveling  in  wagons  or  other  vehicles  meet- 
ing **^  each  other  on  the  public  road  to  pass  on  the  right- 
hand  side  of  the  road This  law  or  custom  applies  to, 

and  is  intended  to  regulate  the  duty  and  conducj  of,  those 
traveling  on  the  road  as  between  themselves":  Grier  v.  Samp- 
son, 27  Pa.  St.  188.  The  evidence  in  the  case  at  bar  did  not 
justify  the  court  in  declaring  as  a  matter  of  law  that  the  boy 
was  within  the  well-recognized  exception  to  the  rule  stated 
that  a  light  vehicle  or  bicycle  must  give  way  to  a  heavily-laden 
wagon.  There  was  no  apparent  necessity  here  for  the  applica- 
tion of  this  exception  to  the  rule.  Under  the  act  of  April  23, 
1889,  the  boy  had  the  same  right  and  was  subjected  to  the  same 
restrictions  in  the  use  of  his  bicycle  as  a  person  using  a  car- 
riage drawn  by  a  horse.  That  he  was  riding  the  bicycle,  there- 
fore, did  not  deprive  him  of  the  protection  of  the  law  of  the 
road,  but  required  the  driver  of  the  garbage  wagon  to  accord 
to  him  the  same  privileges  and  rights  in  the  street  as  though 
he  Were  using  a  carriage. 

In  passing  north  along  the  east  side  of  Seventeenth  street 
the  boy  was  where  he  had  a  right  to  be  and  where,  if  traveling 
on  the  street  in  thaj;  direction,  the  law  of  the  road,  as  well  as 
the  city  ordinance,  required  him  to  be.     When  the  collision  oc- 
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ciured  the  driver  was  turning  his  wagon  around  the  southeast 
corner  of  Spruce  and  Seventeenth  streets,  and  the  plaintiffs 
claim  that  it  was  with  the  intention  of  going  south  on  the  east 
side  of  the  street.  When  no  one  was  approaching  with  a  de- 
sire to  pass  him  with  a  vehicle,  the  driver  had  the  right  to  use 
any  part  of  the  street  not  occupied  by  another,  yet  when  he 
turned  abruptly  on  Seventeenth  street  in  the  manner  shown 
by  the  testimony  he  was  taking  the  chance  of  a  collision  with' 
other  travelers  going  north  on  that  street,  whose  rights  at  that 
place  were  superior  to  his. 

Whether  the  boy  could  have  s€en  the  wagon  on  the  street  in 
time  to  prevent  the  collision,  as  claimed  by  the  defendant,  was 
not  for  the  court  to  determine  under  the  circumstances  shown 
by  the  t^timony.  Nor  was  it  for  the  court  to  say  that  his  effort 
to  free  himself  from  his  danger  was  a  negligent  act  contributing 
to  his  injury.  Even  if  he  saw  the  wag^n  on  Spruce  street  as 
he  approached  the  corner,  unless  he  could  also  see  that  it  was 
too  close  to  the  curb  to  permit  him  to  pass,  he  had  a  right  to 
assume  that  the  driver,  if  he  did  turn  on  Seventeenth  street, 
would  keep  to  the  right  so  that  he  could  pass  between  the 
wagon  **^  and  the  curb.  This  was  the  rule  of  the  road,  and 
he  had  a  right  to  act  on  the  expectation  that  the  driver  would 
observe  it:  Baker  v.  Fehr,  97  Pa.  St.  70.  If,  acting  on  this 
assumption,  without  any  fault  on  his  part,  the  boy  was  placed 
in  a  dangerous  position  by  the  negligence  or  carelessness  of  the 
driver,  he  will  not  be  held  to  the  same  strict  measure  of  care 
as  under  ordinary  circumstances  in  attempting  to  relieve  him- 
self from  a  perilous  situation. 

We  are  of  opinion  that  the  case  should  have  been  submitted 
to  the  jury  with  proper  instructions  as  to  the  rights  and  duties 
of  the  parties  at  the  time  of  the  accident.  The  facts  developed 
by  the  plaintiffs*  evidence  did  not  warrant  the  court  in  saying 
as  a  matter  of  law  that  there  was  no  negligence  on  the  part  of 
the  defendant  or  that  the  boy's  negligence  contributed  to  his 
injuries.  The  facts  of  the  case  and  the  inferences  to  be  drawn 
therefrom  were  clearly  for  the  jury. 

The  objection  by  the  defendant  to  the  city  ordinance  offered 
in  evidence  by  the  plaintiff's  was  not  well  taken.  While  the 
ordinance  in  itself  was  not  evidence  of  negligence,  it  may  be 
considered  with  other  evidence  in  ascertaining  whether  the  de- 
fendant was  guilty  of  negligence:  Lederman  v.  Pennsylvania 
E.  E.  Co.,  165  Pa.  St.  118,  44  Am.  St.  Rep.  644. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  ia 
awarded. 
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THE  LAW  OF  THE  ROAD  requires  persons  meeting  on  a  high- 
way to  bear  to  the  right:  See  the  monographic  note  to  Riepe  v. 
Biting.  48  Am.  St  Rep.  368-370. 

LAW  OF  THE  ROAD.— A  PERSON  RIDING  A  BICYCLE  on  a 
public  highway  has  the  same  rights  in  so  doing  as  persons  on 
horseback  or  using  other  vehicles  thereon:  Thompson  v.  I>odge,  58 
Minn.  555,  49  Am.  St.  Rep.  533.  He  is  placed  upon  an  equality 
with  persons  riding  or  driving  other  vehicles,  and  is  governed  by  the 
same  rules.  They  have  no  rights  superior  to  his:  See  the  mono- 
graphic note  to  Riepe  v.  Elting,  48  Am.  St.  Rep.  377,  378. 

LAW  OF  THE  ROAD.-A  PERSON  MAY  ASSUME,  while  law- 
fully using  a  highway,  that  a  fellow  traveler  will  exercise  ordinary 
care  and  prudence,  and  may  govern  his  own  conduct  in  determining 
bis  use  of  the  road  accordingly:  See  the  monographic  note  to  Biepe 
y.  Elting,  48  Am.  St  Hep.  372. 


WENGER  V.  PHILLIPS. 
[195  Pennsylvania  State,  214.] 

MALICIOUS  PROSECUTION  —  LEGAL  ADVICB-STAT- 
UTE  OF  LIMITATIONS.— An  action  for  malicious  prosecution  can- 
not be  maintained  If  it  appears  that  such  prosecution  was  com- 
menced upon  the  advice  of  the  district  attorney,  sought  In  good 
faith,  and  based  on  a  full  disclosure  of  all  of  the  facts  known  to 
the  prosecutor.  The  fact  that  the  binding  over  was  after  the  prose- 
cution was  barred  by  limitation  does  not  make  the  prosecutor  liable 
unless  he  persisted  in  such  prosecution  after  he  knew  that  it  was 
barred. 

MALICIOUS  PROSECUTION— USE  OF  CRIMINAL  PRO- 
CES'S— PROBABLE  CAUSES-EVIDENCE.— Proof  that  crimiual 
process  has  been  made  use  of  as  a  means  to  collect  a  debt  Is  not 
conclusive  in  establishing  want  of  probable  cause  and  the  existence 
of  malice  in  an  action  of  malicious  prosecution.  It  is  prima  facie 
only,  and  while  sufficient  to  shift  the  burden  of  proof  to  the  defend- 
ant, it  may  be  rebutted  by  other  proof. 

H.  F.  Eshleman,  W.  M.  Hayes,  A.  E.  Burkholder,  and  J.  C. 
Hayes,  for  the  appellant. 

J.  F.  E.  Haiise  and  J.  H.  Baldwin,  for  the  appellee. 

2if>  FELL,  J.  There  is  no  ground  for  the  complaint  that 
the  charge  is  inadequate  and  misleading.  It  contains  a  full  and 
accurate  statement  of  the  law  applicable  to  an  action  for  ma- 
licious prosecution,  and  the  questions  of  fact  raised  by  the  con- 
flicting testimony  were  clearly  and  fairly  presented  to  the  jury. 

The  prosecution  was  commenced  by  advice  of  the  district 
attorney.  That  this  advice  was  sought  in  good  faith  and  was 
based  upon  a  full  disclosure  to  him  of  all  the  facts  known  to 


March,  1900.]         Wenqer  v.  Phillips.  811 

the  prosecutor  was  not  controverted.  That  the  binding  over 
was  after  the  prosecution  was  barred  by  the  statute  of  limita- 
tions did  not  make  the  defendant  liable  unless  it  appeared  that 
he  had  persisted  in  the  prosecution  after  he  knew  it  was  barred. 
This  did  not  appear,  and  there  was  nothing  from  which  his 
knowledge  could  be  inferred.  The  district  attorney,  when  con- 
sulted, asked  whether  two  years  from  the  date  of  the  commis- 
sion of  the  offense  had  elapsed,  but  he  made  no  explanation  of 
the  requirements  of  the  statute,  and  did  not  inform  the  defend- 
ant that  it  was  necessary  that  an  indictment  should  be  found 
within  two  years. 

The  plaintiff's  first  and  second  points  for  charge  were  prop- 
erly refused  for  the  reason  that  there  was  no  evidence  to  sus- 
tain them.  They  might  well  have  been  refused  for  the  reason 
that  if  the  facts  stated  therein  had  been  sustained  by  proof  an 
**®  instruction  for  the  plaintiff  would  not  have  been  war- 
ranted. Proof  that  a  criminal  process  had  been  made  use  of  as 
a  means  for  the  collection  of  a  debt  is  not  conclusive  in  estab- 
lishing the  want  of  probable  cause  and  the  existence  of  malice. 
It  is  prima  facie  only,  and  while  sufficient  to  shift  the  burden 
of  proof  to  the  defendant  it  may  be  rebutted  by  other  proofs: 
Prough  V.  Entriken,  11  Pa.  St.  81;  Schmidt  v.  Weidman,  63 
Pa.  St.  173. 

The  judgment  is  affirmed. 


MALICIOUS  PR0SE70UTI0N— ADVICE  OP  COUNSEL.— If,  to 
an  action  for  malicious  prosecution,  it  Is  shown  that  the  defendant, 
before  the  commencement  of  the  prosecution,  made  a  full  aind  fair 
statement  of  the  facts  to  counsel,  and  was  advised  that  they  con- 
stituted a  criminal  offense,  and,  believing  and  relying  upon  such 
advice,  commenced  the  criminal  proceeding,  he  is  not  guilty  of 
malicious  prosecution:  Tryon  v.  Pdngree,  112  Mich.  338,  67  Am.  St 
Rep.  398.  See,  further,  the  monographic  note  to  Ross  v.  Hlxon,  26 
Am.  St.  Rep.  143-147. 

IN  AN  ACTION  FOR  MALICIOUS  PROSECUTION,  EVIDENCE 
that  the  prosecution  Avas  to  forward  some  private  purpose  of  the 
prosecutor,  as  to  obtain  the  payment  of  a  debt,  is  admissible  to 
show  the  afbsence  of  probable  cause  and  to  create  an  inference  of 
malice:  See  the  monographic  note  to  Rosa  v.  Hlxon.  26  Am.  St. 
Rep.  156.  156. 
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FERGUSON  V.  GRETH. 

(195  Pennsylvania  State,  272.] 

BANKRUPTCY— PREFERENCES.— A  judgment  on  a  wai^ 
rant  of  attorney  to  confess  it,  entered  within  four  months  of  the 
filing  of  a  petition  in  banliruptcy,  is,  regardless  of  the  date  of  the 
warrant  of  attorney,  within  the  meaning  of  a  bankruptcy  statute 
declaring  that  the  holder  cannot  avail  himself  of  a  lien  obtained 
by  a  judgment  by  confession  "begun"  against  a  person  within  four 
mouths  before  the  filing  of  his  petition  in  bankruptcy,  if  the  lien 
was  obtained  while  such  person  was  insolvent.  In  such  case  it  is 
not  the  date  of  the  warrant  of  attorney  authorizing  the  entry  of 
Judgment,  but  the  date  on  which  the  judgment  was  actually  entered 
that  fixes  the  time  from  which  the  four  months'  period  begins  to  run. 

D.  N.  SchaeSer,  for  the  appellant. 

I.  Hiester,  for  the  appellee. 

■^*  PER  CURIAM.  In  thia  case  a  petition  in  bankruptcy 
against  the  defendant  Greth  was  presented  on  April  3,  1899, 
upon  which  a  contest  arose  as  to  the  fact  of  his  insolvency 
which  was  followed  by  an  adjudication  of  bankruptcy  on  Octo- 
ber 17,  1899.  The  appellant's  judgments  were  entered  against 
him  on  January  10,  1899,  and  as  that  date  was  within  four 
months  of  the  time  when  the  petition  was  filed,  the  case  was 
brought  directly  within  the  express  words  of  the  sixty-seventh 
section  of  the  present  bankrupt  law.  It  is  very  clearly  and 
forcibly  shown  in  the  opinion  of  the  learned  court  below  that 
it  is  not  the  date  of  the  warrants  of  attorney  authorizing  the 
entry  of  judgment,  but  the  date  on  which  the  judgments  are 
actually  entered,  that  fixes  the  time  from  which  the  four 
months'  period  begins  to  run.  We  do  not  sie4  any  escape  from 
the  conclusion  thus  reached,  and  we  therefore  find  that  there 
was  no  error  in  the  order  making  absolute  the  rule  to  show 
cause  why  the  fund  in  court  should  not  be  paid  to  the  trustee 
in  bankruptcy. 

Order  affirmed  at  the  cost  of  the  appellant. 


LIMITATION  AGAINST  A  JUDGMENT  does  not  begin  to  nm 
until  Its  entry:  Orlm  t.  Kessiog,  89  OaL  478,  23  Am.  St  Rep.  49L 
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KAUFMAN  V.  BURGEET. 

[195  Pennsylvania  State,  274,] 

WILLS— CONSTRUCTION— REPUGNANT  CONTRITIONS.— 
If  an  estate  in  fee  is  devised,  and  tlae  testator  attempts  by  a  con- 
dition in  the  will  to  prevent  its  alienation  except  by  will,  the  estate 
passes  in  fee  to  the  devisee  free  of  such  condition,  as  well  as  free 
of  a  condition  in  the  will  against  liability  for  the  devisee's  debts. 
Such  conditions  are  repugnant  to  the  estate  granted  and  T<ri<L 

I.  P.  Eothermel,  for  the  appellant. 

W.  K.  Stevens,  for  the  appellee. 

«''»  GREEN,  C.  J.  There  cannot  be  the  least  doubt  that 
the  estate  given  by  the  *'^®  will  of  Daniel  B,  Kaufman  to  his 
son,  Cyrus  William  Kaufman,  in  the  land  in  question  is  an 
absolute  estate  in  fee  simple.  The  devise  is  in  the  following 
words:  "I  give  and  devise  unto  my  son  Cyrus  William,  his 
heirs  and  assigns  forever,  from  and  after  the  expiration  of  eigh- 
teen years  from  the  date  hereof,  the  farm  on  which  I  now  live 
situate  in  Maidencreek  Township,  aforesaid,  bounded  as  fol- 
lows,'^ etc.  The  payment  of  some  legacies  was  imposed,  and 
a  subjection  to  some  reservations,  but  none  of  these  affect  the 
character  or  extent  of  the  devise,  or  of  the  estate  thereby  cre- 
ated. In  the  later  clause  of  the  will,  which  is  supposed  to  have 
diminished  the  estate  below  a  fee  simple,  the  testator  directed 
as  follows:  "It  is  my  will  and  I  direct  that  the  farm  devised 
to  my  son  Cyrus  William  shall  not  be  liable  for  any  debts  of 
his  contraction,  nor  shall  the  same  be  encumbered  or  sold  for 
any  of  his  liabilities,  nor  shall  my  son  seU  or  dispose  of  any  part 
thereof,  but  the  same  shall  go  and  vest  in  his  heirs  unless  he 
shall  devise  the  same  by  his  last  will  and  testament,  which  he 
is  authorized  and  empowered  hereby  to  do."  It  is  very  clear 
that  the  estate  devised  was  an  estate  in  fee  simple  with  power 
to  dispose  of  the  same  by  will  but  not  by  deed.  In  other  words, 
an  attempt  was  made  to  confer  a  fee  simple  estate  shorn  of  a 
power  to  alienate  except  by  will.  The  authorities  are  quite 
clear  that  in  such  case  the  estate  in  fee  simple  passes  to  the 
devisee  and  the  condition  against  alienation  is  void. 

The  case  of  Jauretche  v.  Proctor,  48  Pa.  St.  466,  was  almost 
precisely  like  this.  Woodward,  C.  J.,  delivering  the  opinion, 
said:  "Such,  then,  is  this  will,  the  devise  of  an  absolute  es- 
tate to  the  wife,  with  all  the  rights  of  a  tenant  in  fee,  except 
the  power  of  alienation,  and  with  direction  that  what  may 
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remain  of  the  property  at  her  death  may  be  equally  divided 
among  the  children.  Now,  a  power  of  alienation  is  necessarily 
and  inseparably  incident  to  an  estate  in  fee,  and,  therefore,  if 
lands  be  devised  to  A  and  his  heirs  upon  condition  that  he 
ehall  not  alien,  the  condition  is  void:  4  Kent's  Commentaries, 
131;  McAVilliams  v.  Nisley,  2  Serg.  &  R.  513,  7  Am.  Dec. 

661;  Schermerhorn  v.  Negus,  1   Denio,  448 A  partial 

restriction,  such  as  not  to  alien  to  a  particular  person  or  for  a 
limited  time,  may  be  supported,  but  a  general  restraint  of  alien- 
ation, when  annexed  to  an  absolute  estate,  is  void,  upon  the  ^'^'^ 
familiar  principle  that  conditions  repugnant  to  the  estate  to 
which  they  are  annex:ed  bind  not." 

In  the  foregoing  case  the  restraint  was  upon  the  power  of 
alienation ;  in  the  one  following  it  was  upon  the  liability  of  the 
estate  devised,  for  the  debts  of  the  devisee:  Keyser's  Appeal, 
67  Pa.  St.  236,  in  which  we  held  that  a  devise  in  fee  with 
condition  that  it  shall  not  be  liable  for  the  debts  of  the  devi- 
see is  as  repugnant  to  the  estate  devised  as  a  condition  not 
to  alien.  In  the  opinion  of  the  lower  court  by  Sharswood,  J., 
which  was  adopted  by  this  court,  it  was  said:  "But  we  have 
here  the  case  of  a  trust  of  the  fee  giving  the  cestui  que  trust 
the  beneficial  estate  with  a  provision  that  it  shall  not  be  liable 
to  the  debts  of  the  cestui  que  trust.  Such  a  provisio"n,  if  there 
had  betn  no  trust,  would  have  been  as  repugnant  to  the  estate 

devised  as  a  condition  not  to  alien It  seems  to  me  that 

the  mere  interposition  of  a  dry  trustee  will  not  enable  a  testator 
to  give  a  beneficial  estate  in  fee  simple  with  all  the  incidents 
of  ownership,  except  that  of  liability  for  debts." 

In  the  second  clause  of  the  will,  above  cited,  and  the  one 
which  contains  the  attempted  restrictions,  the  very  words 
which  make  the  estate  of  the  devisee  a  fee  simple  are  again  re- 
peated, as  follows:  "But  the  same  shall  go  and  vest  in  his  heirs, 
unless  he  shall  devise  the  same,"  etc.  So  that  it  cannot  be  ar- 
gued that  the  case  comes  within  the  line  of  decisions  that 
where  any  estate  in  fee  is  given,  yet  by  subsequent  provisions 
of  the  will  an  intent  is  manifested  to  reduce  the  fee  to  a  less 
estate,  the  fee  shall  not  pass.  Theee  are  the  cases  cited  for  the 
appellant,  but  it  is  quite  clear  that  they  cannot  apply,  because 
in  the  subsequent  clause  in  this  will,  the  very  clause  which  im- 
poses the  restrictions,  it  is  expressly  again  declared  that  the 
estate  shall  go  to  his  heirs,  thus  repeating  the  words  that  de- 
clare a  purpofse  to  make  the  estate  of  the  devisee  a  fee  simple 
estate.     The  same  principles  are  again  announced  and  enforced 
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in  the  case  of  Good  v.  Fichthorn,  144  Pa.  St.  287,  27  Am.  St. 
Rep.  630.  Our  brother  Mitchell,  delivering  the  opinion,  said: 
"So  here  the  testator  gare  an  absolute  fee,  with  express  powers 
to  consume  or  convey.  He  did  not  devise  the  unconsumed  res- 
idue himself,  but  desired  his  wife  to  do  so.  He  put  his  request 
in  strong  words,  ordinarily  importing  command,  but  so  used 
as  to  indicate  only  an  intent,  not  to  reduce  the  estate  previously 
given,  but  to  control  one  *'^*  of  its  incidents.  Where  that  is 
the  intent,  no  words,  however  strong,  amount  to  more  than  a 
request  which  cannot  be  enforced  by  law.**  There  are  many 
other  cases  to  the  same  effect,  but  it  la  not  necessary  to  cite 
them. 
Judgment  affirmed. 


DEVISE-RESTRICTION  ON.— If  a  testator  gives  Ws  wife  a-n 
absolute  fee,  with  express  power  to  consume  or  convey,  without 
devising  the  unconsumed  residue  himself,  but  desiring  her  to  do  so 
In  a  certain  manner,  such  request  will  not  change,  qualify,  or  re- 
duce the  estate  previously  given:  Good  v.  Fichthorn,  144  Pa.  St. 
287,  27  Am.  St  Rep.  630. 


HEMINGWAY'S  ESTATE. 
[195  Pennsylvania  State,  291.] 

INSANITY.— DELUSION  IS  A  BELIEF  that  something  ex- 
ists which  does  not  exist,  and  which  no  rational  person,  in  the 
absence  of  evidence,  would  believe  to  exist. 

WILLS.— DELUSIONS  on  the  part  of  a  testatrix,  though 
without  foundation,  that  her  sons  had  defrauded  her  are  not  suffi- 
cient ground  to  set  aside  her  will  passing  over  such  sons.  They 
still  ha've  the  burden  of  proof  to  show  not  only  that  the  testatrix 
was  laboring  under  such  delusions  at  the  time  she  made  the  will, 
but  also  that  the  will  was  the  result  of  such  delusions,  before  a 
<;ourt  Is  justified  In  setting  aside  the  will  therefor. 

WILLS— DELUSIONS.— An  unfoimded  delusion  on  the  part  of 
a  testatrix  that  her  sons  had  defrauded  her  is  not  sufficient  ground. 
to  set  aside  her  will  excluding  them.  If  it  appears  that  the  testatrix 
before  her  death  sought  a  reconciliation  with  her  sons,  but  that 
they  neglected  her,  of  which  she  complained  to  others. 

H.  J.  Steele,  for  the  appellant, 

K.  C.  Stewart  and  W.  S.  Kirkpatrick,  for  the  appellee. 

»®*  SCHUYLER,  P.  J.  This  is  an  appeal  from  the  decision 
of  the  register  admitting  to  probate  a  paper  purporting  to  be 
the  last  will  of  the  decedent.    Her  testamentary  capacity  is  at- 
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tacked  and  thene  is  a  charge  of  undue  influence,  but  the  latter 
charge  has  not  been  much  pressed,  nor  is  it  contended  with 
very  much  earnestness  that  the  testatrix  lacked  general  testa- 
mentary capacity;  but  the  serious  complaint  is  that  the  will 
was  the  result  of  a  delusion,  and  we  are  asked  to  award  an  issue 
to  determine  that  question.  The  facts  are  within  a  narrow 
compass.  The  testatrix  was  a  widow  and  left  to  survive  her 
two  sons  and  a  daughter.  By  her  will  she  passes  over  her  two 
sons  entirely  arid  gives  the  bulk  of  her  estate  to  the  daughter. 
Prior  to  the  death  of  her  husband,  which  antedated  the  will 
nearly  eight  years,  she  and  her  sons  were  on  the  best  of  termsj 
but  soon  after  that  event  trouble  arose  between  them  over  the 
settlement  of  her  husband's  estate.  She  charged  her  sons  with 
trying  to  rob  her,  and  persisted  in  the  belief  that  they  had 
robbed  her  down  to  the  time  of  her  death.  There  was  not  the 
slightest  foundation  for  these  suspicions,  and  the  appellant,  one 
of  the  sons,  now  contends  that  they  were  the  I'eeult  of  delusion 
such  as  to  invalidate  the  will. 

Is  that  so?  We  are  constrained  to  answer  the  question  in 
the  negative  and  on  the  authority  of  McGovran*s  Estate,  185 
Pa.  St.  203,  the  very  latest  deliverance  of  the  supreme  court  on 
the  subject  of  insane  delusions.  In  that  case  the  testatrix  was 
a  single  woman,  her  nearest  kindred  being  cousins  in  the  first 
degree.  By  her  will,  after  a  few  minor  bequests,  she  directed 
***^  the  balance  of  her  estate  to  be  distributed  under  the  in- 
testate laws,  excluding,  however,  one  of  thfe  cousins.  The  feel- 
ings of  the  testatrix  toward  this  cousin  underwent  a  marked 
change  shortly  prior  to  the  making  of  the  will.  Up  to  that 
time  their  relations  had  been  kindly,  but  suddenly  the  testatrix 
became  suspicious  of  her  and  was  unwilling  to  have  her  in  the 
house,  fearing  that  she  might  take  the  testatrix's  life.  It  was 
conceded  at  the  hearing  that  the  cousin  was  discriminated 
against  in  the  will  solely  because  of  this  change  of  feeling,  and 
there  was  nothing  in  the  evidence  to  explain  or  account  for  it, 
and  yet  it  was  held  that  these  facts  did  not  make  out  a  case  of 
delusion  in  the  legal  acceptation  of  that  term,  and  this  on  the 
theory  that  to  constitute  delusion  the  belief  must  be  that  some- 
thing exists  which  does  not  exist  and  which  no  rational  person, 
in  the  absence  of  evidence,  would  have  believed  to  exist.  The 
reasoning  of  Judge  Stewart,  before  whom  the  case  was  htard 
in  the  court  below,  and  whose  opinion  was  adopt^ed  by  the 
supreme  court  in  siipport  of  this  conclusion,  is  so  irresistible, 
end  it  fits  so  exactly  the  case  at  bar,  that  we  may  well  be  ex- 
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cused  from  any  further  discussion  of  the  question.  It  may  not 
be  easy,  yet  we  think  it  possible,  to  reconcile  McGovran's  Es- 
tate, 185  Pa.  St.  203,  with  Thomas  v.  Carter,  170  Pa.  St.  272, 
50  Am.  St.  Eep.  770>  but  whether  possible  or  not  it  contains 
the  last  word  of  our  supreme  court  on  the  subject  of  insane 
delusions,  and  by  that  we  must  be  governed. 

But  even  if  it  be  conceded  that  the  testatrix  was  laboring 
under  a  delusion,  that  alone  would  not  entitle  the  appellant  to 
an  issue.  The  burden  would  still  rest  upon  him  to  show  that 
the  will  in  question  was  the  result  of  the  delusion.  Does  the 
evidence  show  that  to  have  been  the  case?  When  the  suspi- 
cions of  the  testatrix  were  first  aroused  against  her  sons,  they 
were  followed  by  a  paroxysm  of  anger,  during  which  she  threw 
a  heavy  iron  wrench  at  one  of  them  and  attempted  further  vio- 
lence upon  him,  and  her  anger  continued  unappeased  for  a  con- 
siderable time.  As  the  years  rolled  by,  however,  she  began  to 
fchow  signs  of  relenting.  She  lived  entirely  alone,  without  even 
a  servant.  She  often  expressed  a  wish  that  her  sons  would  visit 
her  and  spoke  to  some  of  her  friends  to  intercede  with  them  in 
that  behalf.  On  one  occasion  she  met  one  of  her  sons,  the  one 
at  whom  she  had  thrown  the  wrench,  and  greeted  him  affection- 
ately. During  the  six  years  preceding  the  date  of  the  will  that 
'"^  son  never  r'^Hed  her,  and  during  the  same  period  the  other 
son  visited  her  but  once,  and  then  on  invitation. 

We  must  not  be  too  swift  to  censure  these  sons  for  their 
seeming  neglect.  If  the  testimony  is  to  be  beUeved,  their 
mother  was  a  very  peculiar  old  lady,  fault-finding,  complaining, 
whimsical,  suspicious,  and  with  a  temper  of  her  own.  While 
her  suspicions  against  her  sons  seem  to  have  been  smothered, 
they  were  not  entirely  quenched.  She  had  sufiicient  means  of 
her  own  to  supply  every  reasonable  want,  while  her  daughter, 
between  whom  and  the  sons  there  was  bitter  hostility,  and  who 
was  a  regular  visitor  at  her  house,  stood  ready  and  willing  to 
render  her  service  in  time  of  need.  It  is  an  open  question 
whether  the  sons  declining  to  visit  the  mother  under  these  cir- 
cumstances was  not  an  act  of  commendable  prudence.  But  tliis 
is  only  by  the  w^y.  The  question  is,  What  effect,  if  any,  did 
this  seeming  neglect  have  on  the  testatrix?  According  to  the 
daughter,  and  she  is  uncontradicted,  the  testatrix  complained 
of  it  bitterly.  Was  this  why  she  disinherited  her  sons?  Who 
can  tell?  Certain  it  is  that  in  no  just  view  of  the  testimony 
could  a  jury  find  that  it  was  not.  It  would  be  a  vain  proceed- 
ing, therefore,  to  award  an  issue  to  try  the  question.     On  both 
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of  the  grounds  above  mentioned  we  are  clearly  of  the  opinioa 
that  the  appellant  is  not  entitled  to  an  issue  to  try  the  question 
of  delusion,  as  we  are  equally  clear,  that  the  same  is  true  of  the 
charge  of  general  testamentary  incapacity  and  the  charge  of 
•undue  influence. 

The  prayer  for  an  issue  is  denied  and  the  appeal  is  dismissed 
at  the  cost  of  the  appellant.  To  which  decree  contestant  ex- 
cepts and  bill  sealed. 

2»»  PER  CURIAM.  We  think  the  opinion  of  the  learned 
court  below  sufTiciently  vindicates  the  conclusion  reached  that 
the  issue  asked  for  in  this  case  ought  to  be  refused.  The  case 
of  McGovran's  Estate,  185  Pa.  St.  203,  cited  by  the  learned 
judge,  clearly  rules  the  present  application.  This  case  was  fol- 
lowed in  refusing  the  application,  and  we  therefore  affirm  the 
decree  for  the  reasons  stated  in  the  opinion  of  the  court  below. 


INSANITY.— A  DELUSION  is  a  belief  In  a  state  or  condition  of 
tilings  which  no  rational  person  •would  believe:  See  the  monographic 
note  to  People  v.  Hubert,  63  Am.  St.  Rep.  81.  A  delusion  sufficient 
to  avoid  a  will  Is  a  creature  purely  of  the  Imagination  such  as  no 
sane  man  could  believe — a  belief  In  the  existence  of  something  that 
does  not  exist:  Taylor  v.  Trich,  165  Pa.  St.  586,  44  Am.  St.  Rep.  679. 

INSANE  DELUSIONS  CREATING  AVERSIONS  AGAINST 
HEIRS,  or  bias  In  favor  of  legatees  and  devisees,  are  considered 
in  the  monographic  note  to  People  v.  Hubert,  63  Am.  St  Rep.  96-99. 

INSANE  DELUSIONS.— PRESUMPTIONS  and  burden  of  proof 
respecting  Insane  delusions  affecting  testamentary  capacity  are  con- 
sidered In  the  monographic  note  to  People  v.  Hubert,  63  Am.  St 
Rep.  106-108. 


SNAYBERGER  v.  FAHL. 
[195  Pennsylvania  State,  336.] 

FRAUDULENT  CONVEYANCES-PREFERENCES -If  a 
creditor  talies  a  judgment,  or  conveyance,  or  payment  in  any  form, 
to  secure  an  actual  debt,  the  transaction  Is  valid  against  other 
creditors,  although  the  former  knew  that  the  effect  would  be  to 
postpone  the  others,  and  tlie  debtor  intended  It  to  have  that  effect 
The  criterion  Is  not  the  effect  but  the  fraudulent  Intent 

FRAUDUI/ENT  CONVEYANCES— PREFERENCEJS.— To  Ira- 
peach  the  securing  or  payment  of  an  actual  debt  there  must  be  evi- 
dence tending  to  show,  first,  some  other  advantage  or  benefit  to  the 
debtor  beyond  the  discharge  of  his  obligation,  or,  secondly,  some 
other  benefit  to  the  creditor  beyond  mere  payment  of  his  debt,  or 
lastly,  some  Injury  to  other  creditors  beyond  mere  postponement  of 
the  debt  preferred. 
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FRAUD— PROOF  OF.— If  fraud  Is  alleged,  great  latitude  of 
proof  is  allowed,  and  every  fact  or  circumstance  from  which  a  legal 
inference  of  fraud  may  be  drawn  is  admissible.  Yet  fraud  cannot 
be  presumed,  but  must  be  proved,  clearly  and  distinctly,  by  the 
party  alleging  it 

FRAUDULENT  CONVBYANOE»— PREFERENCES.— THE 
MOTIVE  OF  THE  CREDITOR  preferred  and  not  of  the  debtor 
determines  tlie  fraudulent  character  of  a  conveyance  or  transaction 
attaclced  on  the  gi'ound  that  it  was  made  with  intent  to  defraud 
other  creditors. 

FRAUDULENT  CONVEYANCES— PREFERENCES— MORT- 
GAGE.— If  a  mortgage  defectively  executed  is  given  for  a  valid 
debt,  the  mortgagor  may,  just  before  a  verdict  is  talien  against  him 
by  another  creditor,  absolutely  convey  the  mortgaged  premises  to 
the  morLgagee,  and  if  the  amount  of  the  mortgage  is  just  about  the 
same  as  the  value  of  the  property,  and  the  only  intent  of  the  pardes 
is  to  secure  payment  of  the  mortgage,  the  conveyance  is  not  fraudu- 
lent  as  to  other  creditors. 

K.  H.  Koch,  for  tke  appellanta. 

N.  Heblich  and  W.  F.  Shepherd,  for  the  appellee. 

»3*  MliiSTREZxVT,  J.  This  action  of  ejectment  was  brought 
April  13,  1893,  was  tried  in  January,  1899,  and  resulted  in  a 
verdict  for  the  plaintiff. 

Henry  Fahl,  by  deed  dated  March  31,  1874,  conveyed  to 
Sybilla  Fahl,  wife  of  his  son,  Joseph  Fahl,  si:xty-three  acres  of 
land  in  Weat  Brunswick  township,  Schuylkill  county,  being  the 
premises  in  dispute.  This  deed  was  not  recorded  until  Janu- 
ary 30,  1891.  David  Faust  entered  a  judgment  against  Henry 
Fahl  on  March  17,  1874,  for  fourteen  hundred  and  thirteen 
dollars  and  seventy-eight  cents,  which  judgment  was  amicably 
revived  on  March  1,  1879,  for  sixteen  hundred  and  forty-eight 
dollars  and  ninety-three  cents,  without  notice  to  Sybilla  Fahl. 
Faust  entered  another  judgment  against  Henry  Fahl  on  April 
1,  1875,  for  two  hundred  and  fifty  dollars.  Fieri  facias  were 
issued  on  these  judgments  to  September  term,  1879,  and  on 
these  writs  the  premises  in  dispute  and  another  tract  of  land 
containing  eighty-eight  acres  were  levied  on  and  condemned. 
Writs  of  venditioni  exponas  to  November  term,  1879,  were  is- 
sued on  both  judgments  and  the  properties  levied  on  were  sold 
by  the  sheriff.  Isaac  Hoffmeister  purchased  the  sixty-three 
acre  tract  for  twelve  hundred  and  fifty  dollars,  which  sum  was 
applied  by  the  sheriiGE  to  the  payment  of  Henry  Fahl's  debts. 
A  deed  for  the  premises,  dated  December  29,  1879,  and  duly 
acknowledged  by  the  sheriff  the  same  day  in  open  court,  was 
delivered  to  Hoffmeister.  After  this  sale  Sybilla  Fahl  and  her 
husband  continued  to  reside  on  the  premises,  paid  rent  to  Hoff- 
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meistcT,  and  reoogiiLdd  the  title  a?  having  been  ve&ted  in  him 
by  the  sheriff's  sale. 

By  deed  dated  January  3,  1882,  acknowledged  January  11, 
1882,  and  recorded  January  16,  1882,  Hoffmeister  and  wife  con- 
veyed **"  the  premises  to  Sybilla  Fahl  for  the  consideration  of 
sixteen  hundred  and  forty  dollars,  which  was  secured  by  a  mort- 
gage on  the  premises  dated  January  13,  1882,  and  recorded 
February  2,  1882.  The  consideration  named  in  the  deed  was 
made  up  of  four  hundred  and  thirty-one  dollars  and  twenty-six 
cents,  due  Ilofl'raeister  on  a  book  account  against  Joseph  Fahl, 
and  of  the  twelve  hundred  and  fifty  dollars  paid  by  Hoffmeister 
to  the  sheriff,  less  forty-one  dollars  and  twenty-six  cents  paid 
in  cash  to  Hoffmeister.  Subsequemt  to  the  execution  and  de- 
livery of  the  mortgage  it  was  discovered  that  Sybilla  Fahl's 
acknowledgment  thereto  was  defective. 

Henry  Fahl  died  intestate  on  April  24,  1883.  In  1884  F.  S. 
Snayberger,  his  administrator,  brought  an  action  against 
Sybilla  and  Joseph  Fahl,  to  recover  the  purchase  money  due 
from  her  for  the  land  in  dispute,  conveyed  by  Henry  Fahl,  in 
1874.  The  case  was  tried  in  January,  1891,  and  at  10:13  A. 
M.  of  January  30th,  the  jury  rendered  a  verdict  for  the  plain- 
tiff for  three  thousand  three  hundred  and  fifty  dollars.  About 
a  quarter  of  an  hour  previous  to  the  verdict  Isaac  Hoffmeister 
recorded  a  deed  for  the  land,  executed,  acknowledged,  and  de- 
livered to  him  on  that  day  by  Sybilla  Fahl  and  Joseph  Fahl. 
The  consideration  of  the  deed  was  one  dollar,  and  the  cancella- 
tion of  the  defectively  acknowledged  mortgage  of  January  13, 
1882. 

Sybilla  Fahl  and  her  husband  and  Isaac  Hoffmeister  were 
neighbors,  members  of  the  same  church,  and  had  been  friends 
for  many  years.  Immediately  after  the  sheriff's  sale  in  1879 
and  at  all  times  thereafter  Sybilla  Fahl  and  her  husband  con- 
ceded that  the  title  to  the  premises  had  passed  by  that  sale  to 
Hoffmeister.  They  thought  that,  as  the  money  he  had  paid 
the  sheriff  had  been  applied  to  the  payment  of  Henry  Fahl'i 
indebtedness,  he  should  have  and  had  a  legal  claim  to  the  prop- 
erty. The  action  brought  by  Henry  Fahl'a  administrator 
caused  them  ^ome  anxiety  for  the  security  of  the  money  paid  by 
Hoffmeister  to  the  sheriff  and  for  which  they  had  given  him 
their  mortgage.  During  the  trial  of  that  cause,  on  the  evening 
prior  to  the  rendering  of  the  verdict,  Sybilla  Fahl  consulted 
counsel  in  regard  to  the  matter,  and  was  advisod  that  owing  to 
the  defective  acknowledgment  of   the   mortgage  its   validity 


April,  1900.J  Snayberger  v.  Fahl.  821 

might  be  successfully  challenged,  but  that  she  and  her  husband 
could  secure  lioffmeister  by  the  execution  and  delivery  of  a 
deed  to  him  for  the  premises.  This  plan  was  adopted.  Pur- 
suant to  the  instructions  of  Judge  Koch,  counsel  of  the  parties, 
they  came  to  ^^  Poltsville  on  the  morning  of  January  30, 
1891,  and  met  at  his  ofRce.  He  explained  the  matter  fully  to 
them.  The  deed  waa  then  prepared  and  executed  there,  and 
it  was  agreed  by  the  parties  that  the  mortgage  should  be  consid- 
ered canceled.  At  the  suggestion  of  Judge  Koch  the  deed  was 
taken  immediately  to  the  recorder's  office  and  placed  on  record 
before  the  opening  of  the  court  and  rendition  of  the  verdict 
in  the  Fahl  case.- 

The  above  is  a  statement  of  the  material  facts,  and  they  are 
not  controverted  by  any  evidence  in  the  caae. 

The  view  that  we  take  of  the  case  renders  it  unnecessary  to 
consider  the  assignments  of  error  seriatim.  Many,  if  not  all, 
of  them  should  be  sustained.  The  main  point,  however,  in- 
volved in  the  case,  the  solution  of  which  will  dispose  of  the 
issue,  is,  whether  there  was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  deed  to  Hoffmeister  of  January  30, 
1891,  was  executed  and  delivered  for  the  purpose  or  with  the 
intent  of  defrauding  the  creditors  of  the  grantors,  Sybilla  Fahl 
and  her  husband. 

The  right  of  a  debtor  to  prefer  one  creditor  over  another  has 
long  been  settled  in  this  commonwealth.  This  may  be  done  by 
a  conveyance  of  property,  by  judgment,  or  in  any  other  way 
except  by  an  assignment  in  trust.  In  Covanhovan  v.  Hart,  21 
Pa.  St.  495,  60  Am.  Dec.  67,  it  is  held  that  a  conveyance  of  land 
by  a  debtor  in  failing  circumstances  to  a  ere'ditor  to  pay  an  ex- 
isting debt  is  not  fraudulent,  although  the  parties  contemplate 
that  thereby  the  claims  of  other  creditors  will  be  defeated.  In 
that  case  Chief  Justice  Black  says  (page  501):  "The  judge  said 
in  his  charge  that  little  room  is  left  to  attribute  fraudulent  mo- 
tives, when  a  debt  is  actually  due  from  the  vendor  nearly  equal 
to  the  value  of  the  property.  He  should  have  said  there  is  no 
room  at  all."  In  the  late  case  of  Werner  v.  Zierfuss,  162  Pa.  St. 
360,  Mr.  Justice  Mitchell  reviews  very  fully  the  subject  of  con- 
veyances in  fraud  of  creditors,  and  states  clearly  the  principles 
applicable  to  such  cases.  It  is  there  held  as  a  result  of  our  cases 
that  if  a  creditor  takes  a  judgment  or  conveyance  or  payment  in 
any  form  to  secure  an  actual  debt,  the  transaction  will  be  valid 
against  other  creditors,  although  he  knew  that  the  effect  would 
be  to  postpone  the  others;  that  the  debtor  intended  it  to  have 
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that  effect,  and  although  he  took  it  to  aid  that  effect  as  well  as 
to  protect  himself.  The  criterion  is  not  the  effect,  but  the 
fraudulent  intent.  ****  In  this  case  Justice  Mitchell  says  (page 
366):  "WTiere  there  is  payment  of  an  actual  debt  there  can  be 
no  question  of  fraud  in  fact  for  the  jury  without  additional  evi- 
dence of  something  which  may  be  considered,  either  in  itself 
or  in  its  connection  with  the  circumstances,  a  badge  of  fraud." 
And  then  he  states  it  to  be  a  general  rule  "that  to  impeach  the 
payment  or  securing  of  an  actual  debt  there  should  be  evidence 
tending  to  show  either,  first,  some  other  advantage  or  benefit 
to  the  debtor  beyond  the  discharge  of  his  obligation;  or,  sec- 
ond I3',  some  other  benefit  to  the  creditor  beyond  mere  payment 
of  his  debt;  or,  lastly,  some  injury  to  the  other  creditors  beyond 
mere  postponement  of  the  debt  preferred/* 

Applying  these  principles  to  the  cas'e  in  hand,  we  are  unable 
to  see  under  the  evidence  that  there  can  be  any  question  as  to 
the  bona  fides  of  the  transfer  of  the  premises  by  Sybilla  Fahl 
and  her  husband  to  Hoffmeister  by  the  deed  of  January  30^ 
1891.  We  have  stated  above  the  facts  clearly  deducible  from 
the  testimony,  and  they  are  not  controverted  by  any  evidence 
or  inference  that  can  be  drawn  from  the  evidence.  From  the 
time  Hoffmeister  purchased  the  property  in  1879,  Sybilla  Fahl 
and  her  husband  intended  that  he  should  have  it  or  should  be 
repaid  the  twelve  hundred  and  fifty  dollars  which  he  paid  the 
sheriff  and  which  was  applied  to  the  debts  of  Henry  Fahl. 
This  was  certainly  equitable  and  just.  They  became  Hoff- 
meister's  tenants  and  remained  such  until  1882  when  he  con- 
veyed the  premises  to  Sybilla  Fahl,  and  she  and  her  husband 
executed  and  delivered  him  the  mortgage.  They  regarded  the 
mortgage  indebtedness  as  bona  fide,  and  have  never  denied  or 
repudiated  it.  As  a  defense  to  the  purchase  money  part  of  the 
mortgage,  in  the  absence  of  fraud,  the  mortgagors  could  not 
set  up  a  want  of  title:  Herscy  v.  Turbett,  27  Pa.  St.  418.  Nor 
did  the  defective  acknowledgment  of  the  mortgage  destroy  the 
indebtedness  which  it  represented,  Mrs.  Fahl  never  desired  to 
take  advantage  of  this  irregularity  or  deny  the  validity  of  the 
debt  due  Hoffmeister,  and  we  are  unable  to  see  why  she  should 
be  compelled  to  do  so.  She  created  this  indebtedness  and  gave 
the  obligation  to  secure  it  more  than  a  year  and  a  half  before 
the  death  of  Henry  Fahl,  and  more  than  nine  years  prior  to 
the  time  when  she  paid  it  by  the  conveyance  of  the  property 
to  Hoffmeister  in  1891. 
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•^  It  is  claimed  by  the  plaintiff  that  the  testimony  of  Sybilla 
Fahl  and  her  husband  shows  that  the  purpose  of  the  deed  to 
Hoffmeister  in  1891  was  to  prevent  the  collection  of  the  judg- 
ment recovered  by  him  as  administrator  of  Henry  Fahl,  de- 
ceased. Some  of  the  answers  of  these  witnesses  to  questions 
on  cross-examination  apparently  sustain  this  contention.  But 
they  were  both  examined  through  an  interpreter,  and  the  re- 
plies thus  imputed  to  them  are  clearly  shown  by  their  testi- 
mony as  a  whole  to  have  been  given  under  a  misapprehension 
of  the  questions.  Their  entire  testimony  so  conclusively  shows 
that  the  sole  object  in  the  execution  and  delivery  of  the  deed 
was  to  secure  their  indebtedness  to  Hoffmeister,  that  on  it 
alone  the  court  could  not  sustain  a  verdict,  finding  that  they 
had  a  different  or  contrary  intention. 

The  evidence  as  to  the  value  of  the  property  in  1891  did 
not  show  that  it  was  much,  if  any,  greater  than  the  mortgage 
debt.  The  difference,  if  any,  between  the  value  of  the  prop- 
erty and  the  debt  was,  therefore,  not  so  great  as  to  justify  its 
submission  to  the  jury  as  evidence  of  fraud.  There  was  cer- 
tainly no  evidence  that  Mrs.  Fahl  or  her  husband  did  or  was 
to  receive  for  the  conveyance  of  the  land  anything  more  than 
the  payment  of  their  indebtedness  to  Hoffmeister  and  the  can- 
cellation of  the  mortgage.  Nor  was  there  any  testimony  that 
Hoffmeister  obtained  anything  beyond  the  title  to  the  land  in 
consideration  of  the  satisfaction  of  the  mortgage  debt,  or  that 
the  other  creditors  of  Sybilla  Fahl  and  her  husband  would  be 
injured  beyond  the  postponement  of  their  debts.  There  was 
no  evidence  on  either  point  to  go  to  the  jury. 

Where  fraud  is  alleged  great  latitude  of  proof  is  allowed,  and 
every  fact  or  circumstance  from  which  a  legal  inference  of 
fraud  may  be  drawn  is  admissible:  Yerks  v.  Wilson,  81*  Pa.  St. 
9.  Yet  while  this  is  true,  fraud  cannot  be  presumed  but  must 
be  clearly  and  distinctly  jH-oved  by  the  party  alleging  it.  And 
"since  the  scintilla  doctrine  has  been  exploded  both  in  England 
and  in  this  tountry,  there  is  a  preliminary  question  in  all  cases 
for  the  court,  not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  that  ought  reasonably  to  satisfy  the  jury 
that  the  fact  sought  to  be  found  is  established;  if  there  is  evi- 
dence from  which  the  jury  can  properly  find  the  question  for 
the  party  on  whom  the  burden  of  proof  rests,  it  should  be  **® 
submitted;  if  not,  it  should  be  withdrawn  from  the  jury":  Per 
Clark,  J.,  in  Cover  v.  Manaway,  115  Pa.  St.  346,  2  Am.  St.  Bep. 
552. 
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The  learned  judge  of  the  court  below  tried  the  case  on  the 
theory  that  if  Mrs.  Fahl  and  her  husband  conveyed  the  premises 
to  HofTmeister  with  intent  to  defraud  their  creditors,  the  deed 
would  be  void  regardless  of  Hoffmeister's  intentions.  This  was 
clearly  erroneous  under  all  the  authorities.  The  motive  of  the 
creditor,  and  not  the  intent  of  the  debtor,  determines  the  fraud- 
ulent character  of  the  transaction. 

llegarding,  then,  the  mortgage  debt  as  an  existing  indebt- 
edness, there  was  no  evidence  to  submit  to  the  jury  that  the 
conveyance  to  Hoffmeister  was  with  a  fraudulent  intent  on  his 
part  or  on  that  of  the  grantors.  He  was  trying  to  secure  the 
payment  of  an  honest  debt  and  they  were  assisting  him  in  that 
object.  That  it  was  done  at  the  time  and  under  the  circum- 
stances shown  by  the  testimony  does  not  militate  against  the 
honesty  or  purpose  of  the  act.  It  is  not  denied  that  reputable 
counsel,  with  a  full  knowledge  of  all  the  facts,  advised  the 
parties  that  the  conveyance  to  Hoffmeister  would  be  legitimate, 
and  that  it  was  made  under  his  supervision.  While  the  effect 
of  the  transaction  might  be  to  postpone  and,  possibly,  to  pre- 
vent the  collection  of  the  judgment  of  Henry  Fahl's  adminis- 
trator, yet  the  evidence  fails  to  disclose  any  fraudulent  intent 
on  the  part  of  the  grantors  or  granted,  and  the  question  should 
not  have  been  submitted  to  the  jury. 

Entertaining  the  views  above  expressed,  we  think  the  learned 
judge  should  hare  affirmed  the  defendants'  sixth  point  and  in- 
ftructed  the  jury  that  under  all  the  evidence  in  the  case  the 
verdict  should  be  for  Isaac  Hoffmeister,  one  of  the  defendants. 

The  tenth  assignment  of  error  is  sustained  and  the  judgment 
ie  reversed. 


FRAUDULENT  CONVEYANCE.— THE  INTENT  with  which  a 
deod  Is  made,  not  the  act  of  voliintarilv  conveying,  rendfrs  It  void: 
Hudnal  v.  Wilder,  4  McCord,  2»4,  17  Am.  Dec.'  744.  Actual  fraudu- 
lent Intent  must  be  established  In  order  to  render  void,  as  to  cred- 
itors, a  conveyance  made  upon  a  valuable  consideration:  Blalce  v. 
Jones,  1  Bail.  Eq.  141,  21  Am,  Dec.  530.  ^loreover,  there  must  be 
mutual  participation  In  the  fraudulent  Intent  by  the,  vendor  and 
purchaser:  See  the  monoirraphlc  note  to  State  v.  Mason,  34  Am. 
St.  Rep.  39o.  However,  whore  the  legal  effect  of  a  conveyance  Is  to 
work  a  fraud  on  the  rights  of  creditors,  it  will  be  deemed  fraudulent 
as  an  Inference  of  law,  without  regard  to  the  motives  prompting 
It:  Kingman  v.  Mowry,  182  111.  2or,,  74  Am.  St  Rep.  169.  See,  too. 
Hart  v.  Chnrch,  126  Cal.  471,  77  Am.  St.  Rep.  195. 

FRAUDULENT  CONVEYANCi>-PREFERENCES.— It  Is  no  ob- 
jection to  the  validity  of  a  conveyance  by  a  debtor  to  his  creditor 
that  It  oppratea  to  hinder  and  delay  oilier  creditors  and  Is  made 
with  tho  Intent  on  the  part  of  the  debtor  that  It  shall  so  operate, 
provided  the  creditor  receives  it  with  the  honest  purpose  of  securing 
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his  debt:  See  the  monographic  note  to  State  v.  Mason,  34  Am.  St. 
Rep.  396,  397. 

FRAUD.— WHAT  EVIDENCE  IS  SUFFICIENT  TO  ESTAB- 
LISH fraud  is  considered  In  the  monographic  notes  to  Burch  v. 
Smith,  es  Am.  Dec.  157-164;  Brown  v.  Mitchell,  11  Am.  St  Rep. 
757-759;  State  v.  Mason,  34  Am.  St  Rep.  402. 


CORBIN  V.  PHILADELPHIA. 
[195  Pennsylvania  State,  4G1.] 

NEGLIGENCE— WHEN  QUESTION  FOR  JURY.-Circnm- 
Btances  may  beget  duties,  wliich,  under  ordinary  circumstances,  canr 
not  be  Implied,  and  if  such  circumstances  are  shown  to  exist,  the 
question  of  negligence  arising  therefrom  Is  not  for  the  court,  but 
for  the  jury. 

NEGLIGENCE— TRENCHES  FILLED  WITH  SEWER  GAS. 
It  is  the  duty  of  a  city,  upon  discovering  dangerous  gas  in  sewer 
trenches  dug  by  It,  and  the  harmful  effect  of  such  gas  upon  its 
worlvmen,  to  give  notice  and  warning  of  its  presence  to  the  public, 
and  to  promptly  take  steps  to  prevent  anyone  from  descending  into 
such  trenches,  especially  when  such  descent  may  be  mnde  inno- 
cently, naturally,  and  lawfully  from  a  variety  of  causes.  A  neglect 
of  such  duty  on  the  part  of  the  city  Is  negligonce. 

NEGLIGENCE— ATTE]\IPT  TO  SAVE  LIFE.— A  rescuer 
who,  from  the  most  unselfish  motives,  prompted  by  the  noblest  Im- 
pulses that  can  Impel  man  to  deeds  of  heroism,  faces  deadly  peril, 
ought  not  to  hear  from  the  law  words  of  condemnation  of  his 
bravery,  because  he  rushes  into  danger  to  snatch  from  it  the  life 
of  a  fellow  creature,  imperiled  by  the  negligence  of  another,  but 
he  should  rather  listen  to  words  of  approval,  unless  regretfully 
withheld  on  account  of  the  unmistalsable  evidence  of  his  rashness 
and  imprudenco. 

NEGLIGENCE— ATTE:MPT  TO  SAVE  LIFE.— The  law  has 
so  high  a  regard  for  human  life  that  It  will  not  Impute  negrsence 
to  an  effort  to  save  it,  unless  made  under  circumstances  such  as 
to  constitute  rashness  in  the  judgment  of  prudent  persons. 

NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE.— For  a  person 
engaged  in  his  ordinary  affairs,  or  in  the  mere  protection  of  prop- 
erty, knowingly  and  voluntarily  to  place  himself  in  a  position  where 
he  is  lia'ble  to  receive  a  serious  injury,  is  negligence,  which  will 
preclude  a  recovery  for  an  injury  so  received;  but  when  the  exposure 
is  for  the  purpose  of  saving  human  life,  It  Is  not  wrongful,  and 
therefore  not  negligent,  unless  such  as  to  be  regarded  either  as 
rash  or  reckless. 

NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE.— The  law  does 
not  Impute  negligence  to  an  attempt  to  preserve  humaTi  life  if  such 
effort  is  made  with  a  reasonable  regard  for  the  rescuer's  own  safety, 
and,  where  negligence  on  the  part  of  the  defendant  is  shown,  the 
negligence  of  the  person  in  danger  cannot  be  Imputed  to  the  rescuer. 

NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE— QUESTION 
FOR  JURY.— It  Is  not  negligence  per  se  for  a  person  to  voluntarily 
risk  his  own  life  or  safety  in  attempting  to  rescue  another  from 
Impending  danger.  The  question  whether  one  so  acting  should  be 
charged  with  contributory  negligence.  In  an  action  brought  by  him 
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to  recover  for  personal  Injury  received  in  attempting  the  rescue. 
Is  one  of  mixed  law  and  fact,  and  should  be  submitted  to  the  Jury, 
upon  the  evideuce,  under  proper  instructions. 

NEGLIGENCE.-ONE  WHO  IMPERILS  HIS  OWN  LIFB 
for  the  purpose  of  rescuing  another  from  impending  danger  Is  not 
chargeable,  as  matter  of  law,  with  contributory  negligence,  and  If 
the  life  of  the  rescued  person  is  endangered  by  the  negiigeiice  of  the 
defendant,  the  rescuer  may  recover  for  the  injury  received  from  the 
defendant  in  consequence  of  his  intervention. 

E.  M.  Schick,  for  the  appellant. 

E,  S.  Miller,  assistant  city  solicitor,  for  the  appellee. 

•*«8  BROWN,  J.  The  son  of  plaintiff  lost  his  life  in  going 
to  the  rescue  of  an  imperiled  fellow  being.  He  bravely  de- 
scended into  danger  and  found  awaiting  him  the  death  from 
which  he  would  have  saved  another.  The  endangered  boy 
came  back  from  his  peril  and  lived,  and  we  must  now  determine 
whether  the  mother  of  the  deceased  can  be  pecuniarily  com- 
pensated for  the  loss  she  has  sustained,  or  must  be  content  with 
the  consolation  that  her  son  died  a  heroic  death.  She  makes 
claim  against  the  city  of  Philadelphia,  alleging  that  its  negli- 
gence was  responsible  for  the  damages  she  has  suffered,  and 
unless  sufficient  proof  to  sustain  her  allegation  was  submitted 
to  the  jury,  she  cannot  recover.  The  primary  question  in- 
volved is  the  alleged  negligence  of  the  city;  for  if  it  was 
"guiltless  of  all  wrong,"  it  is  not  liable  to  her;  and  no  mat- 
ter how  heroically  her  son  may  have  given  up  his  own  life  in 
going  down  into  danger  to  save  another,  her  appeal  to  the 
law  to  compel  the  appellee  to  compensate  her  is  in  vain.  The 
learned  trial  judge,  after  the  testimony  on  each  side  had  been 
submitted  to  the  jury,  directed  a  verdict  for  the  defendant, 
giving  no  reasons  for  so  taking  the  case  from  their  considera- 
tion. His  judgment  may  have  been  that  there  was  no  suf- 
ficient evidence  to  establish  the  negligence  of  the  defendant, 
or  he  may  have  thought  that  even  if  the  city  was  negligent, 
the  rescuer's  conduct  was  such  as  to  prevent  a  recovery.  To 
properly  dispose  of  this  appeal  we  must  pass  ■***  upon  both 
these  questions,  and  first  take  up  what  we  have  said  is  the 
primary  one,  reviewing  the  evidence,  in  the  light  of  which  must 
be  found  the  right  of  the  plaintiff  or  the  immunity  of  the  de- 
fendant. 

In  the  summer  of  1896  the  city  of  Philadelphia  had  dug  sev- 
eral trenches  on  the  north  side  of  Clearfield  street,  west  of 
Fifth  street,  in  an  attempt  to  locate  an  old  sewer  that  had  been 
constructed  many  feet  below  the  surface  of  the  street.     After 
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having  excavated  to  the  depth  of  twenty-eight  feet,  according 
to  the  testimony  of  John  Abel,  called  as  a  witnesa  by  the  city^ 
the  effort  to  find  the  sewer  was  abandoned,  because  the  gas 
had  become  so  strong  at  that  depth  that  workmen  coifld  no 
longer  remain  at  the  bottom  of  the  trenches.  The  clear  pre- 
ponderance of  the  testimony  is  that  for  several  days  before  Cor- 
bin  went  down  to  his  death  in  one  of  these  trenches  work  had 
been  abandoned  by  the  city  for  the  reason  stated,  and  it  seems 
to  be  equally  clear  that  the  ordinary  safeguards  to  protect  the 
passing  public  from  falling  into  these  holes  had  not  been  pro- 
vided, though  the  absence  of  such  protection  is  not  material  in 
determining  the  questions  that  confront  us.  The  plaintiff 
makes  no  claim  that  she  lost  the  supporting  arm  of  her  son 
because  he  had  fallen  into  a  hole  or  ditch  negligently  left  un- 
guarded by  the  city,  with  no  notice  to  the  passerby  that  a  pit- 
fall was  before  him;  but  her  complaint  is  that,  though  these 
trenches  were  open  and  notorious,  avoidable  by  all  who  traveled 
the  street,  no  sign  had  been  made,  no  warning  given  of  the 
death  which  the  city  knew  lurked  below,  and  to  which  at  any 
time  the  unsuspecting  might  descend.  These  trenches  had 
been  dug  in  a  street  in  a  populous  portion  of  the  city.  A 
church,  attended  by  six  hundred  or  seven  hundred  children, 
was  within  one  hundred  feet  of  them,  and  a  public  schoolhouse 
within  a  square.  At  the  time  Corbin  met  his  death  it  was  vaca- 
tion and  the  school  building  was  closed,  but  the  lot  on  the 
north  side  of  Clearfield  street,  immediately  north  of  these 
trenches,  extending  a  whole  square,  from  Fifth  street  to  Sixth 
street,  was  open,  having  no  buildings  on  it,  and  was  used  as 
a  playground.  Boys  were  constantly  playing  ball  upon  it,  and 
on  Saturdays,  after  the  factories  had  closed,  hundreds  of  tired 
men  and  boys  went  to  it  for  the  recreation  found  in  their  in- 
noceait  games.  Under  these  admitted  conditions  the  trenches 
were  dug  and  work  finally  suspended  upon  '*^^  them  on  ac- 
count of  the  deadly  gas  that  had  accumulated  at  the  bottom. 
This  the  city  knew,  and  apparently  for  days,  but  it  gave  no  no- 
tice to  the  passerby  of  the  danger  in  these  holes,  and  the  hun- 
dreds who  congregated  on  the  adjoining  playground  had  no 
warning  that  it  might  mean  to  go  down  to  death  to  go  after 
a  ball  which,  in  their  sports,  might  be  accidentally  batted  or 
thrown  into  the  trenches.  On  the  afternoon  of  August  5, 
1896,  boys  were  playing  ball  on  this  vacant  lot  and  their  ball 
rolled  down  into  one  of  these  trenches.  Corbin,  the  deceased, 
who  with  a  companion  was  near,  said,  "Let  us  get  the  ball  for 
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the  poor  boys,"  and  walked  over  to  the  trench.  Before  reach- 
ing it,  however,  a  boy  named  Walker  had  gone  down  to  get  the 
ball,  there  having  been  cross-pieoes  of  wood  in  the  trench  from 
side  to  side,  making  practically  a  ladder  to  the  bottom.  The 
boy  Walker,  after  reaching  the  bottom,  got  the  ball  and  started 
to  ascend;  but  when  he  had  reached  the  first  cross-piece  fell 
back,  with  his  face  to  the  ground.  Corbin  then  went  down  to 
his  rescue,  but  was  overcome  by  the  gas  and  died.  Walker  re- 
vived, came  to  the  top  unassisted,  and  walked  away. 

It  is  insisted  that  the  city  of  Philadelphia  was  not  bound  to 
anticipate  the  descent  of  anyone  into  this  danger,  and,  there- 
fore, not  negligent  in  failing  to  adopt  proper  means  for  the  ex- 
clusion of  all  persons  from  these  holes.  We  cannot  sustain  this 
view.  If  the  city  was  negligent,  it  was  liable  for  the  conse- 
quences of  its  neglect,  though  those  consequences  were  not,  and 
could  not,  by  any  ordinary  prudence  have  been  anticipated: 
Oil  City  Gas  Co.  v.  Eobinson,  99  Pa.  St.  1.  These  trenches 
were  across  a  public  street,  along  which  men  and  women  daily 
passed,  and  with  no  notice  or  warning  of  the  deadly  danger  be- 
low, and,  with  the  easy  means  of  descent,  can  it  be  seriously 
(questioned  that  the  city  ought  not  to  have  anticipated  that 
what  did  happen  might  happen?  Ought  it  not  reasonably  to 
have  been  anticipated  that  if  the  hat  of  a  passerby  should  be 
carried  by  the  wind  from  his  head  to  the  bottom  of  one  of 
these  holes  he  would  most  naturally  go  or  send  some  one  down 
to  recover  it?  The  veil  or  handkerchief  of  a  passing  woman 
might  be  blown  into  the  trench,  and  he  who  would  not  antici- 
pate her  clamor  that  someone  go  down  and  get  it  for  her,  and 
that  chivalrous  response  would  be  instantly  made,  knows  little 
of  human  nature.  Under  the  circumstances  the  city  ought  to 
have  anticipated  '***^  descents  into  these  holes;  but  we  need 
not  conjecture  what  its  anticipations  ought  to  have  been,  for 
before  Walker  went  down  to  get  the  ball  others  had  been  down. 
Stromen  testifies  that  he  went  down  to  get  a  ball  on  the  Tues- 
day before  Corbin's  death,  and  Eoth  states  that  he  had  seen  a 
boy  go  down  for  a  ball  "to  the  last  round  and  get  the  ball." 
Stromen  says  he  did  not  stay  long  on  account  of  the  gas;  that 
a  funny  feeling  came  over  him  and  he  had  a  'Taard  time"  get- 
ting up.  Kmil  Hagan  says  he  saw  a  boy  go  down  before  Au- 
gust 5th.  Why  should  Stromen  and  these  boys  not  have  gone 
down  for  the  ball?  The  amusement  and  recreation  of  playing 
ball  were  lawful,  and  the  probabilities  that  the  ball  might  be 
knocked  or  thrown  into  the  trench  were  great;  but  the  city  had 
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given  no  warning  of  the  danger  and,  perhaps,  death  which,  ac- 
cording to  the  testimony  submitted,  it  must  have  known  were 
at  the  bottom  of  the  hole. 

If  it  is  true,  as  has  often  been  said,  that  circumstances  beget 
duties,  the  duty  of  the  city,  after  discovering  the  dangerous  gas 
in  the  trenches  and  its  effect  upon  the  workmen,  was  clearly 
to  give  notice  and  warning  of  it  to  the  public,  and  to  promptly 
take  steps  to  prevent  a  descent  into  it,  not  unlikely  to  occur 
at  any  time  from  causes  already  suggested  and  others  that 
might  be  mentioned. 

In  Hydraulic  Works  Co.  t.  Orr,  83  Pa.  St.  332,  there  was  ft 
platform  in  a  private  alley  communicating  with  a  public  street. 
'J^his  platform  was  raised  and  lowered  for  the  convenience  of 
the  company  in  receiving  and  shipping  goods,  and  when  not  in 
use  was  kept  in  place  by  inclining  against  the  wall,  without  any 
fastening.  At  the  entrance  to  the  alley  were  gates,  which  were 
opened  and  shut  as  necessity  required  and  upon  them  was 
posted,  "Private — Xo  Admittance";  and  yet  a  child  having 
strayed  into  this  private  alley  and  having  been  caught  under 
the  platform,  which  tilted  over  on  it,  in  an  action  brought  by 
the  parents  to  recover  damages  for  its  death,  it  was  held  that 
the  negligence  of  the  company  was  properly  submitted  to  the 
jury.  It  was  there  said  by  Chief  Justice  Agnew:  "But  it  has 
been  often  said  duties  arise  out  of  circumstances.  Hence, 
where  the  owner  has  reason  to  apprehend  danger,  owing  to  the 
peculiar  situation  of  his  property  and  its  openness  to  accident, 
the  rule  will  vary.  The  question  then  becomes  one  for  a  jury, 
to  be  determined  upon  all  its  facts  of  the  probability  of  danger 
'^^  and  the  grossness  of  the  act  of  imputed  negligence.  Such 
was  the  nature  of  this  case.  This  building  was  a  factory  in 
which  several  kinds  of  business  were  carried  on  in  different 
stories,  requiring  the  use  of  a  hoisting  apparatus  above  and  an 
inclined  plane  below  for  the  easy  carriage  of  heavy  articles,  ma- 
chinery, etc.,  into  and  out  of  the  factory.  These  appliances 
were  approached  by  means  of  a  private  opening  or  cartway  shut 
in  by  a  gate,  which  their  use  required  to  be  often  opened  for  the 
ingress  of  wagons  and  hands  engaged  in  the  business.  The 
gate  and  passageway  opened  out  upon  a  public  and  much  fre- 
quented street,  where  persons  were  passing  and  children  play- 
ing. Unlike  an  ordinary  private  alley,  this  passage  was  often 
open,  and  therefore  liable  to  the  incursions  of  children  and 
even  grown  persons,  from  thou ffhtles^n ess,  accident,  or  curios- 
ity.    Now,  the  inclined  way,  which  did  the  injury,  was  a  dan- 
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gerous  trap.  It  was  a  heavy  piatform,  weighing  eight  or  nine 
hundred  pounds,  attached  by  hinges  within  eighteen  or  twenty 
inches  of  the  wall,  and  when  lowered  it  fell  across  the  cartway. 
When  not  lowered  it  stood  upright  against  the  wall,  leaning  so 
little  beyond  the  center  of  gravity  that  a  jar  or  a  slight  pull 
would  cause  it  to  fall  forward.  Its  fall  in  this  instance  caught 
four  children  beneath  it;  one  had  his  back  broken,  another  his 
hands  mashed,  and  two  escaped  under  the  cavity.  It  was  held 
up  by  no  hook  or  other  fastening,  but  merely  rested  by  its  own 
slight  weight  beyond  the  equipoise,  ready,  therefore,  to  catch 
children  like  mice  beneath  a  deadfall.  When  wagons  passed 
it  was  often  held  up  by  hand,  and  a  witness  saw  it  fall  against 
the  wheels.  Now,  can  it  be  righteously  said  that  the  owner  of 
such  a  dangerous  trap,  held  by  no  fastening,  so  liable  to  drop, 
80  near  a  public  thoroughfare,  so  often  open  and  exposed  to  the 
entries  of  persons  on  business,  by  accident,  or  from  curiosity, 
owes  no  duty  to  those  who  will  be  probably  there?  The  com- 
mon feeling  of  mankind  as  well  as  the  maxim  *Sic  utere  tuo, 
ut  alienum  non  laedas,'  must  say  this  cannot  be  true,  that  this 
spot  is  not  so  private  and  secluded  as  that  a  man  may  keep 
dangerous  pits  or  deadfalls  there  without  a  breach  of  duty  to 
society.  On  the  contrary,  the  mind,  impelled  by  the  instincts 
of  the  heart,  sees  at  once  that  in  such  a  place  and  under  these 
circumstances  he  had  good  reason  to  expect  one  day  or  other 
some  one,  probably  a  thoughtless  boy  in  the  buoyancy  of  play, 
would  ^*®  be  led  there  and  injury  would  follow,  especially,  too, 
when  prompted  by  knowledge  that  a  fastening  was  needed." 
In  Schilling  v.  Abernethy,  112  Pa.  St.  437,  56  Am.  Rep.  320, 
following  the  case  just  cited,  it  is  said  that  circumstances  may 
beget  duties  which,  under  ordinary  curcumstanoes,  cannot  be 
implied;  and  when  such  circumstances  are  shown  to  exist,  the 
question  arising  therefrom  is  not  for  the  court,  but  for  the 
jury. 

Abel,  the  city's  inspector  of  the  sewer,  and  called  as  its  wit- 
ness, testifies  that  work  had  been  abandoned  on  account  of  the 
gas,  and  if  it  be  true,  as  testified  by  several  witnesses  called  by 
plaintiff,  that  no  workmen  had  been  about  the  trenches  for  sev- 
eral days  before  Corbin's  death,  how  can  it  be  righteously  said 
that  the  city  was  not  derelict  in  its  duty?  On  the  other  hand, 
he  states  that  workmen  were  on  the  promises  until  12  o'clock 
of  that  day;  and  another  witness,  called  by  the  plaintiff,  testi- 
fies that  immediately  after  the  death  a  watchman  was  placed 
at  the  trenches,  which  were  filled  up  the  next  day.     Abel,  evi- 
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dently  having  felt  that  some  precaution  ought  to  be  taken  by 
the  city  to  guard  against  this  danger,  said  that  when  he  left 
the  work  at  3  o'clock,  about  two  hours  before  the  death  of  Cor- 
bin,  he  ordered  Jim  January  to  remain  at  the  trenches  until 
<5  o'clock  and  then  light  a  lamp.  These  directions  were  dis- 
regarded, for  no  watchman  was  on  the  premises  at  the  time  of 
the  accident.  Under  the  facts  developed  on  this  trial  the  jury 
should  have  passed  upon  the  question  of  the  city's  negligence, 
and  if  the  learned  trial  judge  was  of  opinion  that  sufficient  had 
not  been  submitted  to  sustain  plaintiff's  allegation  that  it  was 
culpable,  he  was  in  error. 

Assuming  the  city  to  have  been  guilty  of  negligence,  was  the 
conduct  of  Corbin  such,  in  going  to  the  rescue  of  Walker,  as  to 
prevent  a  recovery  by  the  plaintiff?  In  other  words,  is  she  de- 
barred from  recovery  because  her  son  was  guilty  of  contributory 
negligence  in  voluntarily  incurring  peril  in  an  effort  to  save  the 
life  of  Walker,  which  had  been  endangered  by  the  negligence 
of  the  city?  This  is  an  interesting  and  most  important  ques- 
tion, but  free  from  difficulty,  in  the  light  of  reason  and  the 
thoughtful  consideration  it  has  received  from  many  high  tri- 
bunals. A  rescuer,  one  who,  from  the  most  unselfish  motives, 
prompted  by  the  noblest  impulses  that  can  impel  man  to  deeds 
of  heroism,  faces  deadly  peril,  ought  not  to  hear  from  the  law 
"*®®  words  of  condemnation  of  his  bravery  because  he  rushed 
into  danger,  to  snatch  from  it  the  life  of  a  fellow  creature,  im- 
periled by  the  negligence  of  another;  but  he  should  rather  listen 
to  words  of  approval,  unless  regretfully  withheld  on  account  of 
the  unmistakable  evidence  of  his  rashness  and  imprudence. 
This  conscience  and  reason  approve,  and  the  best  judgment  of 
thoughtful  and  intelligent  judges  has  declared  it  to  be  the  law 
of  the  land.  Relying,  as  we  safely  can,  upon  the  considerate 
judgment  of  other  courts  on  this  important  question  raised  be- 
fore them,  we  cannot  better  dispose  of  it  than  by  calling  atten- 
tion to  what  they  have  said,  adding  in  every  case  our  approval 
of  what  was  declared  to  be  the  reason  of  the  law  as  announced. 

We  first  call  attention  to  Eckert  v.  Long  Island  R.  R.  Co., 
43  N.  Y.  503,  3  Am.  Rep.  721,  fairly  regarded  as  the  leading 
case  upon  the  subject,  and  extend  our  indorsement  to  it  as  well 
as  to  the  authorities  subsequently  cited.  We  quote  at  length 
from  this  case  as  follows:  "The  important  question  in  this  case 
arises  upon  the  exception  taken  by  the  defendant's  counsel  to 
the  denial  of  his  motion  for  a  nonsuit,  made  upon  the  ground 
that  the  negligence  of  the  plaintiff's  intestate  contributed  to 
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the  injury  that  caused  his  death.  The  evidence  showed  that  the 
train  \\as  approaching  in  plain  view  of  the  deceased,  and  had 
he,  for  his  own  purposes,  attempted  to  cross  the  track,  or,  with 
a  view  to  save  property,  placed  himself  voluntarily  in  a  posi- 
tion where  he  might  have  received  an  injury  from  a  collision 
with  the  train,  his  conduct  would  have  been  grossly  negligent 
and  no  recovery  could  have  been  had  for  such  injury.  But 
the  evidence  further  showed  that  there  was  a  small  child  upon 
the  track  who,  if  not  rescued,  must  have  been  inevitably 
crushed  by  the  rapidly  approaching  train.  This  the  deceased 
saw,  and  he  owed  a  duty  of  important  obligation  to  this  child 
to  rescue  it  from  its  extreme  peril,  if  he  could  do  so  without 
incurring  great  danger  to  himself.  Negligence  implies  some 
act  of  commission  or  omission  wrongful  in  itself.  Under  the 
circumstances  in  which  the  deceased  was  placed,  it  was  not 
wrongful  in  him  to  make  every  effort  in  his  power  to  rescue 
the  child  compatible  with  a  reasonable  regard  for  his  own  safety. 
It  was  his  duty  to  exercise  his  judgment  as  to  whether  he  could 
probably  save  the  child  without  serious  injury  to  himself.  If 
from  the  appearances  he  believed  that  he  could,  it  was  not  *^* 
negligence  to  make  an  attempt  so  to  do,  although  believing 
that  possibly  he  might  fail  and  receive  an  injury  himself.  He 
had  no  time  for  deliberation.  He  must  act  instantly,  if  at  all, 
as  a  moment's  delay  would  have  been  fatal  to  the  child.  The 
law  has  so  high  a  regard  for  human  life  that  it  will  not  impute 
negligence  to  an  effort  to  preserve  it,  unless  made  under  such 
circumstances  as  to  constitute  rashness  in  the  judgment  of  pru- 
dent persons.  For  a  pei*son  engaged  in  his  ordinary  affairs 
or  in  the  mere  protection  of  property  knowingly  and  volun- 
tarily to  place  himself  in  a  position  where  he  is  liable  to  re- 
ceive a  serious  injury  is  negligence,  which  will  preclude  a  recov- 
ery for  an  injury  so  received ;  but  when  the  exposure  is  for  the 
purpose  of  saving  life,  it  is  not  wrongful,  and,  therefore,  not 
negligent,  unless  such  as  to  be  regarded  either  rash  or  reckless. 
The  jury  were  warranted  in  finding  the  deceased  free  from 
negligence  under  the  rule  as  above  stated.  The  motion  for  a 
nonsuit  was,  therefore,  properly  denied.  That  the  jury  were 
warranted  in  finding  the  defendant  guilty  of  negligence  in  run- 
ning the  train  in  the  munner  it  was  running  requires  no  dis- 
cussion.'* Approving  this  case,  the  same  court,  in  Spooner  v. 
Pelaware  etc.  R.  R.  Co.,  115  N.  Y.  22.  held  that  if  the  plaintiff 
•tepped  upon  the  track  of  the  railroad  company  in  the  humane 
effort  to  save  younger  children  from  danger,  she  was  not  a  tres- 
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passer,  and  the  verdict  in  her  favor  for  the  injury  she  suffered 
in  trying  to  save  the  little  children  was  sustained. 

In  Gibney  v.  State,  137  N.  Y.  1,  33  Am.  St.  Kep.  690,  plain- 
tiff, with  her  husband  and  infant  son,  was  crossing  a  bridge  over 
the  Erie  canal ;  the  son  fell  into  the  canal  through  an  opening 
in  the  railing  of  the  bridge,  which  had  been  left  unguarded;  the 
father  plunged  into  the  canal  to  rescue  him,  and  both  were 
drowned.  Plaintiff  recovered  for  the  damages  she  had  sus- 
tained, and  in  affirming  the  judgment  of  the  lower  court  it 
was  held  that,  while  the  immediate  cause  of  the  peril  to  which 
the  father  naturally  and  instinctively  exposed  himself  was  the 
peril  of  the  child,  the  cause  of  the  peril  in  both  cases  might  be 
attributed  to  the  culpable  negligence  of  the  state  in  leaving  the 
bridge  in  a  dangerous  condition.  In  this  case,  Eckert  v.  Long 
Island  R.  R.  Co.,  43  N.  Y.  503,  3  Am.  Rep.  731,  was  again  ap- 
proved. 

It  was  held  in  Peyton  t.  Texas  etc.  Ry.  Co.,  41  *''*  La.  Ann. 
861,  17  Am.  St.  Rep.  430,  that  the  law  has  so  great  a  regard 
for  human  life  that  it  will  not  impute  negligence  to  an  effort 
to  preserve  it,  if  the  effort  is  made  with  a  reasonable  regard  for 
the  rescuer's  own  safety,  and  where  negligence  on  the  part  of 
the  defendant  is  shown,  the  negligence  of  the  person  in  danger 
cannot  be  imputed  to  the  rescuer.  In  the  case  before  us,  un- 
der the  clearly  established  facts,  no  negligence  can  be  imputed 
to  Walker. 

The  question  of  the  contributory  negligence  of  a  rescuer  is 
considered  in  Linnehan  v.  Sampson,  126  Mass.  506,  30  Am. 
Rep.  692,  where  it  was  contended  on  behalf  of  the  defendant 
that  the  calls  of  humanity  did  not  excuse  him.  It  was  held, 
however,  that  the  question  whether  the  plaintiff's  conduct  on 
the  occasion  of  the  injury  was  wanting  in  reasonable  prudence 
and  caution,  in  view  of  all  the  circumstances,  was  properly  sub- 
mitted to  the  jury  as  a  question  peculiarly  for  them  to  decide. 
"They  were  to  consider  all  the  circumstances,  and,  among  other 
things,  that  the  life  of  a  fellow  creature  was  in  extreme  danger; 
but  they  must  have  understood  that  reasonable  pnidencfe  and 
caution  were  elements  in  the  case  which  plaintiff  must  prove. 
....  The  emergency  was  sudden,  allowing  but  little  time  for 
deliberation.  Some  allowance  might  well  be  made  for  the  con- 
fusion  of   the   moment The    law    does   not    require 

cowardice  or  absolute  inaction  in  such  a  state  of  things.  Neither 
does  it  require  in  such  an  emergency  that  the  plaintiff  should 
have  acted  with  entire  self-possession,  or  that  he  should  have 
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taken  the  wisest  and  most  prudent  course,  with  a  view  to  his 
own  self-preservation,  that  could  have  been  taken.  He  cer- 
tainly may  take  some  risk  upon  himself,  short  of  mere  rashness 
and  recklessness." 

In  Donahoe  v.  Wabash  etc.  Ky.  Co.,  83  Ma.  560,  53  Am.  Rep. 
594,  it  was  ruled  that  the  negligence  of  the  company  as  to  the 
person  in  danger  was  to  be  imputed  to  the  company  with  re- 
spect to  him  who  attempted  the  rescue. 

It  is  not  negligence  per  se  for  one  to  voluntarily  risk  his  own 
safety  or  life  in  attempting  to  rescue  another  from  impending 
danger.  The  question  whether  one  so  acting  should  be  charged 
with  contributory  negligence  in  an  action  brought  by  him  to 
recover  damages  for  injuries  received  in  attempting  the  rescue 
is  one  of  mixed  law  and  fact,  and  should  be  submitted  to  the 
jury  upon  the  evidence,  with  proper  instructions  from  the 
court.  While  one  who  rashly  and  unnecessarily  exposes  him- 
self *^  to  danger  cannot  recover  damages  for  injuries  thus 
brought  on  himself,  yet  where  another  is  in  great  and  imminent 
d;.i  '^^or,  he  who  attempts  a  rescue  may  be  warranted  by  sur- 
roi::.ding  circumstances  in  exposing  his  limbs  or  life  to  a  very 
high  degree  of  danger.  In  such  case  he  should  not  be  charged 
with  the  consequences  of  errors  of  judgment  resulting  from  the 
excitement  and  confusion  of  the  moment;  and  if  he  did  not  act 
rashly  and  unnecessarily  expose  himself  to  danger,  and  is  in- 
jured, the  injury  should  be  attributed  to  the  party  that  negli- 
g'ently  or  wrongfully  exposed  to  danger  the  person  who  required 
assistance:  Pennsylvania  Co.  v.  Langendorf,  48  Ohio  St.  316, 
29  Am.  St.  Rep.  553. 

The  late  and  well-considered  case  of  the  Maryland  Steel  Co. 
V.  Mamey,  88  Md.  482,  71  Am.  St.  Rep.  441,  sustains  the  views 
expressed  in  the  foregoing  authorities,  and  by  their  "aid"  it 
was  again  ruled  that  one  who  voluntarily  incurs  peril  caused  by 
the  negligence  of  another,  in  order  to  save  the  life  of  one  im- 
periled by  the  same  negligence,  is  not  debarred  from  recovery 
upon  the  ground  of  his  own  contributory  negligence. 

Recognizing  the  manifest  correctness  of  the  views  expressed 
in  the  foregoing  and  other  cases,  the  beat  text-writers  have 
properly  adopted  them  as  the  law  for  guidance  of  courts  and 
juries.  When  one  risks  his  life,  or  places  himself  in  a  position 
of  great  danger,  in  an  effort  to  save  the  life  of  another,  or  to 
protect  another  who  is  exposed  to  a  sudden  peril  or  in  danger 
of  great  bodily  harm,  such  exposure  and  risk  for  such  a  pur- 
pose are  not  negligent.  The  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute  negligence  to  an  effort  to 
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preserve  it,  unless  made  under  such  circumstances  as  to  consti- 
tute rashness  in  the  judgment  of  prudent  persons:  Beach  on 
Contributory  Negligence,  sec.  15.  One  who  imperils  his  own 
life  for  the  sake  of  rescuing  another  from  imminent  danger  is 
not  chargeable,  as  a  matter  of  law,  with  contributory  negli- 
gence, and  if  the  life  of  the  rescued  person  was  endangered  by 
the  defendant's  negligence,  the  rescuer  may  recover  for  the 
injuries  which  he  suffered  from  the  defendant  in  consequence 
of  his  intervention:  Shearman  and  Kedfield  on  Negligence,  sec. 
85. 

In  view  of  what  we  have  said,  and  in  the  light  of  the  author- 
ities approvingly  cited,  this  case  was  improperly  disposed  of  by 
the  court  below,  and  must  be  sent  back  for  another  trial,  that  a 
jury  may  pass  upon  the  question  of  the  city's  negligence  and 
'*^*  determine  whether  Corbin,  under  the  circumstances,  acted 
with  a  due  regard  for  his  own  safety,  or  so  rashly  and  impru- 
dently that  his  surviving  mother  cannot  recover  for  the  loss  she 
has  suffered.  In  passing  upon  this  latter  question  it  will  be 
remembered,  on  the  one  hand,  that,  looking  down  and  seeing 
the  prostrate  and  motionless  form  of  Walker,  he  may  have  been 
sufficiently  warned  not  to  descend  into  the  danger,  and  his  con- 
duct may  have  been  so  rash  and  imprudent  that,  in  the  judg- 
ment of  a  jury,  there  ought  not  to  be  a  recovery ;  on  the  other, 
it  will  not  be  forgotten  that  he  had  no  'time  for  deliberation, 
and  was  bound  to  act,  if  at  all,  instantly,  as  a  moment's  delay 
might  have  made  his  going  down  too  late;  and  it  will  be  still 
further  remembered  that,  shortly  before  the  day  of  his  death, 
others  had  gone  down  into  the  trenches  and  returned  unharmed; 
that  the  very  boy  whom  he  would  have  saved  came  back  un- 
aided from  the  bottom  of  the  hole,  and  that  those  who  went 
down  for  him  came  up  uninjured.  What  the  verdict  of  the  jury 
should  be  it  is  net  for  us  to  say,  and  we  do  not  pretend  to  in- 
timate. Our  duty  is  simply  to  direct  that,  intelligently  in- 
structed, they  pass  upon  the  questions  involved.  Theirs  will 
be  to  render  a  just  finding. 

It  is  finally  contended  on  behalf  of  the  city  that  it  is  not  lia- 
ble, because  the  alleged  negligence  was  that  of  an  independent 
contractor.  As  to  this  defense  it  need  only  be  said  that,  under 
the  evidence  offered  by  the  city  itself,  it  is  without  merit.  For 
the  reasons  given  the  judgment  is  reversed  and  a  venire  facias 
de  novo  awarded. 

MITCHELL,  J.,  dissenting.  I  cannot  see  that  the  city  was 
guilty  of  any  negligence  that  contributed  to  the  accident.    It 
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had  obstructions  around  the  ditch  sufficient  to  indicate  that 
the  place  was  dangerous.  If  one  had  fallen  in  at  night,  the  ob- 
structions might  be  held  insufficient,  and  it  may  even  be  ad- 
mitted, so  far  as  this  case  is  concerned,  that  if  one  going  down 
in  daytime  with  only  the  apparent  risk  of  the  descent  before 
liim  had  ignorantly  encountered  the  gas,  he  might  have  had  an 
action  for  negligence  in  failing  to  warn  him  of  the  concealed 
danger.  But  any  such  negligence  is  wholly  irrelevant  to  this 
case.  Corbin  saw  the  danger  from  the  condition  of  the  boy 
Walker,  went  into  it  knowingly,  and  *''*  would  not  hare  been 
deterred  by  a  warning  placard,  however  specific. 

There  is,  therefore,  in  my  view  only  one  question  in  the  case, 
and  that  is  whether  the  circumstances  exonerated  Corbin  from 
the  ordinary  legal  consequences  of  his  act.  I  cannot  see  how 
the  goodness  or  humanity  of  his  motives  can  either  exempt  him 
or  transfer  the  risk  he  ran  to  the  city.  It  is  a  clear  case  for  the 
application  of  the  principle,  '^Volenti  non  fit  injuria." 

If  a  known  danger  is  encountered  in  the  performance  of  a 
specific  duty,  as  in  the  case  of  risks  taken  by  a  fireman  or  a 
policeman,  a 'different  question  is  presented,  but  there  was  noth- 
ing of  this  kind  here,  for  Corbin  was  a  pure  volunteer. 

I  have  read  the  opinions  cited  by  my  brother  Brown  with 
close  attention  to  discover  from  them  some  recognized  principle 
of  law  to  sustain  the  results  arrived  at;  but  I  find  nothing  be- 
yond an  emotional  basis  of  admiration  for  heroism,  very  cred- 
itable to  human  nature,  but  having  no  proper  place  in  the  ad- 
ministration of  justice. 

I  would  therefore  afnrm  this  judgment  both  on  the  absence 
of  any  negligence  by  the  city  which  contributed  to  the  acci- 
dent, and  on  the  voluntary  character  of  Corbin's  assumption  of 
a  known  risk. 

Green,  C.  J.,  and  Fell,  J.,  join  in  this  dissent. 

NEGLIOp:nCR— RESCUING  ANOTHER.— One  who  roltmtnrny 
Incui-s  danger  caused  by  the  negligence  of  another.  In  order  to  save 
the  life  of  one  imperiled  by  the  same  negligence,  Is  not  debarred 
from  recovery  for  Injury  thereby  received,  upon  the  ground  of  con- 
tributory negligence:  Maryland  Steel  Co.  v.  Mamey,  88  Md.  482,  71 
Am.  St.  Rep.  441;  Pennsylvania  Co.  v.  Lagendorf,  48  Ohio  St.  81 6» 
29  Am.  St.  Rep.  5.")3.  The  law  has  so  high  »  regard  for  human  life 
that  It  will  not  Impute  negligence  to  an  eflTort  to  preserve  life,  un- 
less made  under  circumstances  which.  In  the  .Indgment  of  pnident 
persons,  constitute  rashness:  See  the  monographic  note  to  Gllson  y. 
Delaware  etc.  Canal  Co.,  36  Am.  St  Rep.  849. 

SEWERS.— THE  LTARTLITY  OF  MUNICIPAT.TTTE3  respectinj? 
Bowers  is  consiflorr^d  In  iho  monographic  note  to  Chalkley  v.  Rich- 
mond, 29  Am.  St  Bep.  737-744. 
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PAWTUCKET  V.  BEAT. 
[20  Rhode  Island,  17.] 

MUNICIPAL  CORPORATIONS-OPENING  IN  SIDEWALK 
—NUISANCE— NEGLIGENCE.— An  opening  in  the  sidewalk  of  a 
public  street  of  a  city.  If  properly  constructed,  is  not  a  nuisance, 
but  persona  negligently  using  it  are  liable  for  injury  resulting  there- 
from, and  a  person  thus  injured  may  recover  of  the  persons  guilty 
of  such  negligent  use  or  the  city,  or  both. 

MUNICIPAL  CORPORATIONS  —  JUDGMENT  AGAINST, 
WHEN  CONCLUSIVE  ON  PARTY  LIABLE  TO  CITY.— If  a  per- 
son  injured  by  reason  of  the  negligence  of  a  third  person,  in  the  use 
of  an  opening  In  a  sidewalk  in  a  public  street,  not  in  itself  a  nui- 
sance, has  sued  and  recovered  therefor  from  the  city,  the  latter  has 
its  action  over  against  such  person  guilty  of  the  negligence,  and 
he,  having  been  duly  notified  to  defend  the  original  suit,  is  bound 
by  the  judgment  therein. 

JUDGMENTS— RES  JUDICATA— PARTIES.— A  judgment 
recovered  against  a  municipal  corporation  for  injury  caused  by  a 
defect  or  obstruction  in  the  highway  is  conclusive  evidence  of  its 
necessary  facta  and  conditions,  in  a  subsequent  action  by  the  mu- 
nicipality against  a  third  person,  the  author  of  the  defect  or  uui- 
■ance,  who  is  liable  over  and  who  was  notified  of  the  first  suit. 

J.  L.  Jenks,  city  solicitor,  for  the  plaintiflE. 

A.  Green,  for  the  defendant. 

*®  STINESS,  J.  The  defendants  are  the  proprietors  of  a 
■tore  on  Main  street,  in  the  city  of  Pawtucket,  from  the  cellar 
of  which  they  operate  a  freight  elevator  to  the  sidewalk  in 
front  of  the  store.  The  elevator  well  is  covered  by  an  iron 
grating,  opening  from  the  center  in  two  parts  on  hinges  at 
the  sides,  at  right  angles  from  the  front  of  the  building.  On 
the  26th  of  November,  1889,  while  they  were  nsing  the  elevator, 
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Mrs.  Julia  Major,  who  was  passing  along  the  sidewalk  about 
dusk,  stepping  eidewise,  fell  into  the  opening  and  was  injured. 
She  brought  suit  against  the  city  of  Pawtucket,  and  the  defend- 
ants were  notified  to  appear  and  defend  it,  as  the  city  would 
look  to  them  for  any  judgment  which  might  be  recovered.  The 
case  was  tried,  the  defendants  did  not  appear,  and  judgment  was 
obtained  against  the  city  for  the  sum  of  three  thousand  four 
hundred  dollars,  which  has  been  paid.  This  suit  is  for  reim- 
bursement by  reason  of  the  ultimate  liability  of  the  defendants. 

The  right  to  reimbursement  is  recognized  in  Bennett  v. 
Fifield,  13  H.  I.  139,  43  Am.  Rep.  17,  where  the  court  says 
that  if  the  town  is  forced  to  pay  for  the  injury  it  will  have  an 
action  over  against  the  party  who  placed  the  obstruction  in  the 
highway.  The  case  of  Hill  v.  Bain,  15  R.  I.  75,  2  Am.  St.  Rep. 
873,  is  a  practical  recognition  of  the  same  thing,  becau^  one 
reason  assigned  for  overruling  the  demurrer  to  the  town's  plea 
of  former  judgment  against  the  plaintiff  in  favor  of  the  alleged 
wrongdoer  was  that  if  the  wrongdoer  should  be  notified  to  come 
in  to  defend  the  suit  and  should  do  so,  he  would  be  entitled  to 
the  benefit  of  his  former  judgment.  But  the  only  ground  upon 
which  he  could  assume  the  defense  of  the  suit  against  the 
•town  is  the  right  of  the  town  to  call  upon  him  for  reimburse- 
ment: See,  also,  the  recent  case  of  Wasliington  Gas  Light  Co. 
V.  District  of  Columbia,  161  U.  S.  316;  Dillon  on  Municipal 
Corporations,  4th  ed.,  sec.  1035,  and  cases  cited. 

We  do  not  understand  the  defendants  to  deny  that  this  ** 
rule  is  established  by  the  decided  weight  of  authority,  but  they 
claim  that  under  the  decision  of  this  court  in  Adams  v. 
Fletcher,  17  R.  I.  137,  33  Am.  St.  Rep.  859,  the  fact  of  an 
opening  in  the  sidewalk  is  not  of  itself  a  nuisance,  and  that  the 
court  must  find  that  the  defendants  were  negligent  in  the  use 
of  it.  We  agree  with  the  decision  in  that  case  that  an  opening 
in  the  sidewalk,  if  properly  constructed,  is  not  a  nuisance;  and 
in  that  case,  as  well  as  in  this,  so  far  as  appears,  such  was  the 
fact.  But  the  case  of  Adams  v.  Fletcher,  17  R.  I.  137,  33  Am. 
St.  Rep.  859,  was  an  action  against  the  owner  of  a  building,  who 
had  leased  it  to  a  tenant  who  was  in  occupation,  and  it  was  by 
the  negligence  of  the  tenant,  or  those  who  were  serving  him 
with  coal,  that  the  cover  was  left  off  at  the  time  of  the  injury. 
There  was  no  negligence  on  the  defendant's  part.  But  in  this 
present  suit  the  cause  of  the  injury  was  the  negligence  of  the 
servants  of  these  defendants,  and  we  see  nothing  in  Adams  v. 
Fletcher,  17  R.  I.  137,  33  Am.  St.  Rep.  859,  which  excuses  them. 


April,  1897.]  Pawtucket  v.  Bray.  83* 

The  party  injured  could  have  sued  originally  edther  these  de- 
fendants for  their  negligence  or  the  city  of  Pawtucket,  or  both: 
Bennett  v.  Fifield,  13  E.  I.  139,  43  Am.  Eep.  17.  Having  sued 
tJie  city,  it  has  its  action  over  against  the  party  primarily  re- 
sponsible for  the  injury,  by  reason  of  negligence  in  the  use  of 
an  opening,  not  in  itself  a  nuisance.  This  being  so,  we  think 
it  follows  from  the  cases  cited  above  that  the  dei'endants,  who 
were  duly  notified  to  defend  the  original  suit,  are  bound  by  thfr 
judgment  in  that  suit.  In  this  case  the  plaintiff  has  also  in- 
troduced evidence  to  show  that  the  proximate  and  sole  cause  of 
the  injury  was  the  negligence  of  the  defendants'  servants. 
They  had  been  notified  that  the  opening  was  dangerous  and  that 
it  should  be  protected.  One  of  the  defendants  testified  that 
it  was  customary  to  protect  it  by  a  board  in  front  when  the 
doors  were  open,  the  doors  themselves  being  a  sufficient  protec- 
tion for  the  sides,  where  they  stood  up  nearly  perpendicular. 
The  precaution  of  putting  up  the  board  was  omitted  on  the 
occasion  of  this  accident.  The  only  precaution  taken  was  that 
the  two  men  shouted  "elevator"  as  they  came  up  on  it.  At  the 
time  of  day,  about  5  o'clock  in  the  afternoon  in  November,  this 
can  hardly  be  called  a  precaution,  especially  to  a  woman  like 
Mrs,  Major,  who  was  ^^  deaf.  This  testimony  is  properly  in- 
troduced to  show  that  the  negligence  of  the  defendants  was  the 
proximate  cause  of  the  injury,  and  so  that  there  is  &  right  of 
recovery  over  in  this  case. 

The  defendants  claim  that  under  the  case  of  Central  Baptist 
Church  V.  Manchester,  17  R.  I.  493,  33  Am.  St.  Rep.  893,  the 
defendants  are  not  bound  by  the  judgment  against  the  city. 
The  cases  are  quite  different.  To  an  action  in  ejectment  Man- 
chester pleaded  that  he  brought  a  suit  and  recovered  judgment 
against  a  person  who  claimed  to  be  the  agent  of  the  Central 
Baptist  Church,  and  that  the  church  was  thereby  estopped 
from  prosecuting  its  action.  The  decision  was  that  the 'plain- 
tiff was  not  bound  by  the  former  judgment,  because  there  was  no 
such  relation  between  the  parties  as  to  make  the  plaintiff  privy 
to  the  judgment,  and  also  because  the  plaintiff  had  not  made 
itste-lf  privy  in  fact  by  assuming  the  defense  of  the  former  suit. 
This  position  was  supported  by  citing  Black  on  Judgments, 
section  540,  and  by  remarks  of  the  court.  The  court  said:  "To 
bind  one  not  a  party  of  record  by  a  former  judgment,  it  is 
essential  that  he  should  have  openly  intervened  in  the  former 
suit,  assuming  its  direction  and  control,  to  the  knowledge  of 
the  opposite  party,  for  the  prosecution  or  defense  of  some  in- 
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terest  in  the  subject  of  the  suit,  or  to  avert  a  liability  he  may 
be  under  to  indemnify  the  defendant  against  an  adverse  judg- 
ment." The  defendants  claim  that  this  language  exempts  them 
from  liability  on  the  judgment.  A  comparison  of  the  words  of 
the  court  with  the  citation  shows  that  it  was  intended  to  be  a 
restatement  of  the  section  from  Black  on  Judgments.  That 
section  relates  to  cases,  as  shown  by  those  cited,  where  one 
party  sought  to  hold  the  other  party  not  related  to  the  cause 
of  action  by  a  former  judgment,  because  he  had  taken  some  part 
in  the  case.  And  so  it  is  stated  broadly  that  to  have  this  effect 
such  a  party  must  have  assumed  control  of  one  side  of  the 
case,  openly  and  to  the  knowledge  of  the  other  side,  upon  the 
principle  that  estoppels  must  be  mutual.  But  the  case  at  bar, 
as  we  have  sho^vn,  does  not  depend  upon  an  estoppel  from  the 
defendants'  intervention  in  the  former  suit,  but  upon  their  lia- 
bility over  **  to  the  plaintiff  by  reason  of  their  negligence, 
which  was  the  proximate  cause  of  the  injury  for  which  the  re- 
covery against  the  plaintiff  was  had.  "It  is  a  well-established 
rule,  and  one  which  has  been  recognized  and  enforced  in  a 
number  of  noteworthy  cases,  that  a  judgment  recovered  against 
a  municipal  corporation  for  injuries  caused  by  a  defect  or  ob- 
struction in  the  highway  is  conclusive  evidence  of  its  necessary 
facts  and  conditions,  in  a  subsequent  action  by  the  municipality 
against  a  third  person,  the  author  of  the  defect  or  nuisance, 
who  is  liable  over  and  who  was  notified  of  the  first  suit**:  Black 
on  Judgments,  sec.  575. 

Under  this  rule  the  defendants  are  liable  in  this  action,  and 
the  plaintiff  is  entitled  to  judgment  for  the  amount  claimed. 


DEFECTIVE  STREETS  AND  SIDEWALKS— LIABILITY  FOR. 
Both  the  city  and  the  owner  of  a.  building  are  liable  for  Injuries 
Bustalned  by  one  who  falls  into  an  unguarded  excavation  extending 
onto  the  sidewalk,  with  descending  steps  to  a  cellarway  in  the  front 
wall  of  the  building:  Note  to  Browning  v.  Springfield,  63  Am.  Dec. 
357.  And  if  a  street  is  left  in  an  unsafe  condition  through  the  negli- 
gence of  an  Individual,  and  a  judgment  la  recovered  against  the 
town  for  Injuries  caused  thereby,  the  town  may  maintain  an  action 
against  him:  Note  to  Lowell  r.  Boston  etc..  R.  R.  Co.,  34  Am.  Dec. 
40;  Lowell  v.  Spauldlng,  4  Cush.  277,  50  Am.  Dec.  775. 
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MAESHALL  v.  PERKINS. 

[20  Rhode   Island,  34.] 

HUSBAND  AND  WIFE— NECESSARIES-LOAN  TO  WIFE. 
A  husband  is  not  liable  for  money  loaned  to  his  wife  with  which  to 
buy  necessaries. 

C.  H.  Page  and  F.  P.  Owen,  for  the  plaintiff. 

D.  S.  Baker,  for  the  defendant. 

»*  PER  CURIAM.  The  court  is  of  opinion  that  the  de- 
fendant is  entitled  to  a  new  trial  upon  exception  to  the  refusal 
of  the  third  request  for  instruction  to  the  jury,  viz.:  "That  he 
is  in  no  case  liable  for  money  loaned  to  the  wife,  even  though 
it  be  to  purchase  necessaries." 

In  Gill  V.  Read,  5  R.  I.  343,  73  Am.  Dec.  73,  Ames,  C.  J., 
said:  "It  is  old  law  that  neither  a  wife  nor  an  infant  has  credit 
to  borrow  money,  the  credit  being  for  necessaries  and  not  for 
money  to  buy  them  with,  which  may  be  misapplied.  If,  indeed, 
the  lender  lays  out  the  money  or  sees  it  laid  out  for  necessaries, 
he  may  charge  them  as  provided  by  himself,  and  thus  the  appli- 
cation of  the  loan  is  left,  as  it  should  be,  at  his  peril.  If,  as 
we  understand  the  bill  of  exceptions,  the  money  was  furnished 
by  the  plaintiff  directly  to  the  wife,  and  there  was  no  evidence 
that  the  same  was  applied  by  her  to  the  purchase  of  necessaries, 
which  the  plaintiff  charged,  as  he  might,  as  furnished  by  him- 
self, the  ruling  as  to  these  items  was  erroneous." 

The  court  is  of  the  opinion  that  that  case  is  not  substantially 
different  from  the  present.  The  credit  which  the  law  recog- 
nizes is  for  necessaries,  and  not  for  money  to  buy  them  with, 
which  may  be  misapplied.  The  present  case  does  not  show  that 
the  plaintiff  either  furnished  the  necessaries  or  ^'*  saw  that 
the  money  advanced  was  laid  out  for  necessaries,  and  hence  he 
is  not  within  the  rule.  If  the  testimony  of  the  wife  alone  that 
the  money  was  laid  out  for  necessaries  should  be  held  to  be 
sufficient,  it  would  open  the  door  to  the  liability  for  misappli- 
cation, which  it  is  the  purpose  of  the  rule  to  prevent. 

New  trial  granted,  and  case  remitted  to  the  common  pleas 
division  for  further  proceedings. 

NErRSSARIES.— A  HUSBAND  IS  NOT  LIABLE  for  money 
loaned  to  his  wife,  though  she  may  have  used  it  In  procurinjr  neces- 
saries: Wallver  v.  Simiison.  7  Watts  &  S.  83,  42  Am.  Dec.  21G.  See, 
too.  Skinner  v.  Tirrcll,  IHO  Mass.  474.  3S  Am.  St  Rep.  447;  note  to 
Cunningham  v.  Irwin,  10  Am.  Dec.  464,  465. 
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PETITION  OF  WILLBOR. 

[20  Rhode  Island,  126.] 

SURVIVORSHIP— CONSTRUCTION  OF  WILL.-If  three 
Bisters  execute  wills  by  -nhich  ench  devises  all  of  her  real  and  per- 
sonal estate  to  her  two  sisters  or  the  survivor,  and  after  her  death 
certain  legacies  to  certain  named  legatees,  and  subsequently  all 
three  of  the  testatrices  lose  their  lives  in  the  same  disaster,  with 
no  fact  or  circumstance  appearing  from  which  it  can  be  Inferred 
that  either  survived  the  others,  the  question  of  survivorship  is  unas- 
certainable,  and  the  rights  of  succession  to  their  estates  are  to  be 
determined  as  If  death  occun-ed  to  all  at  the  same  moment.  In 
such  case  the  wills  must  stand  as  if  they  contained  only  the  be- 
quests to  the  legatees  named  and  then  surviving,  and  the  residue 
of  the  estate,  real  and  personal,  of  each  testatrix,  if  any,  passes  as 
intestate  estate  to  her  next  of  kin  and  heirs  at  law. 

D.  W.  Fink  and  W.  E.  Perce,  for  the  parties  in  interest. 

*2«  MATTESON,  C.  J.  This  is  a  case  stated  for  an  opinion 
of  the  court  as  follows:  Three  sisters,  Charlotte  Willbor,  Martha 
T.  Willbor,  and  Eliza  Ann  Willbor,  late  of  Newport,  deceased, 
all  perished  in  the  same  calamity — the  burning  of  their  house 
in  Newport.  They  left  instruments  in  writing  purporting  to 
be  their  last  wills  and  testaments  which  have  been  duly  admitted 
to  probate.  By  thes'e  wills  each  testatrix  gave  and  devised  all 
her  real  and  personal  estate  to  hei  two  sisters  or  to  either  of 
the  survivors,  and  to  their  heirs  and  assigns  forever,  and  then, 
having  first  directed  that  after  the  decease  **''  of  the  last  sis- 
ter the  necessary  debts  should  be  paid,  proceeds  to  give  to  her 
two  nieces,  Emily  N.  Willbor  and  Maria  H.  Willbor,  five  hun- 
dred dollars  each,  and  to  Thomas  W.  Smith  two  hundred  dol- 
lars. 

The  legatee  Emily  N.  Willbor  died  before  the  testatrices. 
The  only  heirs  at  law  of  the  testatrices  are  Abbie  E.  Eichards, 
Ann  Elizabeth  Clarke,  Mary  H.  Adams,  Sarah  T.  Bliven,  and 
Maria  H.  Willbor. 

Upon  these  facts  the  questions  propounded  are:  1.  What 
is  the  amount  of  the  legacies  to  which  Maria  H.  Willbor  and 
Thomas  W.  Smith  are  respectively  entitled  under  the  wills? 
2.  What  portion  of  the  estate  of  the  testatrices  passed  to  their 
heirs  at  law? 

As  all  three  of  the  testatrices  lost  their  lives  in  the  same 
disaster,  and  no  fact  or  circumstance  appears  from  which  it 
can  be  inferred  that  either  survived  the  others,  the  question 
of  survivorship  must  be  regarded  as  unascertainable,  and  hence 
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the  rights  of  succession  to  their  estates  are  to  be  determined  as 
if  death  occurred  to  all  at  the  same  moment:  Underwood  v. 
Wing,  19  Beav.  459;  4  De  Gex,  M.  &  G.  633;  Wing  v.  Angrave, 
8  H.  L.  Gas.  183;  Wollaston  v.  Berkeley,  L.  R.  2  Ch.  Div.  213; 
In  re  Wainwright,  1  Swab.  &  T.  257;  Scrutton  v.  Pattillo,  L.  R. 
19  Eq.  369;  Coye  v.  Leach,  8  Met.  371,  41  Am.  Dec.  518;  John- 
son V.  Merithew,  80  Me.  Ill,  6  Am,  St.  Rep.  162;  Newell  v. 
Nichols,  12  Hun,  604;  75  N.  Y.  78,  31  Am.  Rep.  424;  In  re 
Hall,  9  Cent.  L.  J.  381;  Russell  v.  Hallett,  23  Kan.  276;  Ehle'a 
Estate,  73  Wis.  445;  24  Am.  &  Eng.  Ency.  of  Law,  1027-1032. 

If  all  three  of  the  testatrices  are  to  be  regarded  as  having 
died  at  the  same  moment,  it  follows  that  the  bequest  and  de- 
vise in  each  of  their  wills  to  the  two  sisters  or  either  of  the 
survivors  did  not  take  effect,  there  being  no  interval  of  time 
as  between  the  deaths  of  the  three  during  which  titles  to 
property  could  vest,  and  the  wills  therefore  stand  as  if  they 
contained  only  the  bequests  to  the  legatees  subsequently  named, 
to  wit,  Maria  H.  Willbor  and  Thomas  W.  Smith,  the  other 
legatee,  Emily  N.  Willbor,  having  deceased  without  issue  before 
the  death  of  the  testatrices. 

We  are  therefore  of  the  opinion:  1.  That  after  the  payment 
*^®  of  the  debts  of  each  testatrix  Maria  H.  Willbor  and  Thomas 
W.  Smith  are  entitled  to  the  legacies  of  five  hundred  dollars 
and  two  hundred  dollars  respectively,  bequeathed  to  them  in 
each  will,  to  be  paid  ont  of  the  personal  estate  of  each  testatrix 
if  the  personal  estate  is  sufficient,  and  if  insufficient  that  such 
legacies  shall  abate  proportionately;  2.  That  the  residue  of  the 
personal  estate,  if  any,  and  the  real  estate  of  each  testatrix,  if 
any,  passes  as  intestate  estate  to  her  next  of  kin  and  heirs  at 
law. 


SURVIVORSHIP.— IP  TWO  PERSONS  PERISH  In  a  common 
disaster,  the  question  of  survivorship,  In  the  absence  of  evidence. 
Is  assumed  to  be  unascertalnable,  and  property  rights  are  disposed 
of  as  If  death  occurred  at  the  same  time:  See  the  monographic  note 
to  Coye  T.  Leach,  41  Am.  Dec.  524,  525w 
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PARDEY  ▼.  AMERICAN  SHIP  WINDLASS  COMPANY. 
[20  Rhode  Island,  147.] 

INFANCY— CONTRACT  OF  MINORS.— A  minor  may  bind 
himself  by  contract  lor  necessaries,  if  reasonable,  or  by  a  contract 
benelicial  to  him. 

INFANOy.— OONTRAOT  OF  APPRENTICESHIP  entered 
into  by  a  minor,  with  the  consent  of  his  father,  containing  i-easoo- 
able  nroTision  for  his  compensation  and  instruction  in  a  useful  art, 
and  that  a  certain  sum  per  week  shall  be  retained  from  his  wages 
and  paid  to  him  at  the  end  of  the  term,  or  forfeited  if  he  shall 
leave  the  employment  before  the  end  of  the  term,  or  be  discharged 
before  that  time  for  cause,  Is  beneficial  to  the  Infant,  and  in  all  re- 
spects binding  on  him,  and  if,  after  reaching  majority,  he  volun- 
tarily leaves  the  employment  before  the  end  of  his  apprenticeship, 
the  wages  retained  mider  the  contract  are  forfeited  by  him. 

H.  W.  Hayes,  for  the  plaintiff. 

A.  Green,  for  the  defendant. 

*■**  MATTESON,  C.  J.  This  is  assumpsit  to  recover  money 
claimed  to  be  due  to  the  plaintiff  for  wages  retained  by  the 
defendant,  under  the  contract  between  them  referred  to  be- 
low. The  case  is  set  forth  in  an  agreed  statement  of  facts  aa 
follows:  The  plaintiff  entered  the  employment  of  the  defend- 
ant April  17,  1893,  under  a  contract  by  which  he  was  to  work 
for  the  defendant  in  the  pattern-making  business  for  the  term 
of  three  years  and  a  half.  The  defendant  bound  itself  to  pay 
the  plaintiff  for  each  day's  labor  of  ten  hours  at  the  rate  of 
sixty-six  and  two-thirds  cents  for  the  first  year,  eighty-three 
and  one-third  cents  for  the  second  year,  one  dollar  for  the  third 
year,  and  one  dollar  and  sixteen  and  two-third  cents  for  the 
last  half  year,  and  also  to  give  the  plaintiff  reasonable  and  proper 
instruction  as  a  pattern-maker.  The  contract  further  provided 
that  the  sum  of  one  dollar  per  week  from  the  wages  earned 
should  be  retained  by  the  defendant  till  the  end  of  the  term, 
and  should  then  be  paid  to  the  plaintiff  with  interest  from 
the  end  of  each  year,  but  that  if  the  plaintiff  should  leave  the 
employment  before  the  end  of  the  term,  or  be  discharged  for 
cause,  the  money  retained  should  be  forfeited.  At  the  time 
of  entering  the  employment  the  plaintiff  was  a  minor.  The 
contract  was  signed  by  him  and  affirmed  and  approved  by  his 
father,  Harold  0.  Pardey.  The  plaintiff  attained  his  majority 
in  July,  1895,  and  left  the  defendant's  employment  of  his  own 
accord  September  7,  1895.  The  amount  of  wages  retained 
under  the  contract,  as  shown  by  the  defendant's  books  of  ao- 
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count,  is  one  hundred  and  twenty-four  dollars.  All  other  sum* 
agreed  to  be  paid  under  the  contract  have  been  paid. 

The  plaintiff  proceeds  on  the  theory  that  the  contract  was 
voidable  because  of  his  minority,  and  that  as  he  did  not  ratify 
*"**  it  on  becoming  of  age,  but  avoided  it,  and  as  the  wages 
specified  in  the  contract  were  presumably  the  value  of  the  labor 
performed,  he  is  entitled  to  recover  so  much  of  them  as  the  de- 
fendant has  retained.  < 

The  plaintiff  is  mistaken  in  his  supposition  that  the  contract 
was  voidable.  For  though  it  is  true,  generally,  that  a  minor 
cannot  bind  himself  by  his  contracts  for  want  of  legal  capac- 
ity, it  is  equally  well  settled  that  he  may  bind  himself  by  a  con- 
tract for  necessaries,  if  reasonable,  or  by  a  contract  beneficial 
to  him:  Stone  v.  Dennison,  13  Pick.  6,  23  Am.  Dec.  654; 
Cooper  V.  Simmons,  7  Hurl.  &  N.  719;  Schouler  on  Domestic 
Eelations,  5th  ed.,  sees.  410,  411.  The  contract  before  us  ful- 
fills these  requirements.  It  is  a  contract  for  necessaries,  and  is 
beneficial  to  the  plaintiff,  since  it  stipulates  for  his  instruction 
in  the  useful  art  of  pattern-making,  by  which  he  would  be  bet- 
ter able  to  earn  a  livelihood.  In  Coke  on  Littleton,  172a,  it  is 
laid  down  that  "an  infant  may  bind  himself  to  pay  for  his 
necessary  meat,  drink,  apparel,  necessary  physic,  and  such  other 
necessaries,  and  likewise  for  his  good  teaching  or  instruction 
whereby  he  may  be  profited  himself  afterward.'*  In  Middle- 
bury  College  v."^  Chandler,  16  Vt.  683,  42  Am.  Dec.  537,  the 
court  held  that  a  common  school  education  was  to  be  regarded 
as  necessary,  but  that  a  collegiate  education  was  not  prima 
facje  80,  though  it  might  be  shown  to  be  in  a  particular  case. 
The  court,  however,  limited  its  opinion  strictly  to  a  collegiate 
education,  saying  that  it  was  not  to  be  understood  as  referring 
to  professional  studies  or  to  *the  education  and  training  which 
is  requisite  to  the  knowledge  and  practice  of  the  mechanic  arts/* 
which  "partake  of  the  nature  of  apprenticeships  and  stand  on 
peculiar  grounds  of  reason  and  policy."  And  see  Cooper  v. 
Simmons,  7  Ex.  719,  in  which  the  indenture  of  apprenticeship 
provided  for  the  instruction  of  the  infant  in  the  art  of  a  rim 
and  mortice  lockmaker,  and  in  which  it  was  held  that  the  ap- 
prentice was  bound  by  his  contract  of  service. 

The  contract  in  the  present  instance  was  made  with  the 
sanction  of  the  plaintiff's  father,  and  there  is  nothing  in  the 
case  as  stated  to  show  that  the  rate  of  compensation  provided 
in  it  was  not  fair  and  reasonable,  or  that  the  retention  of  the 
^'^  one  dollar  per  week  imtil  the  completion  of  the  term  of 
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service,  the  purpose  of  which,  we  presume,  waa  to  insure  the 
plaintiff's  performance  of  his  contract,  was  not  also  reasonable. 

As  the  contract  was  binding  on  the  plaintiff  and  he  has  vio- 
lated it  by  leaving  the  employment,  he  must  be  considered  to 
have  forfeited  the  wages  retained  as  provided  by  the  contract, 
and  hence  judgment  must  be  rendered  for  the  defendant  for 
its  costs. 

Case  remitted  to  the  district  court  of  the  sixth  judicial  dis- 
trict, with  direction  to  enter  judgment  for  the  defendant  for 
costs. 


ALL  CONTRACTS  OF  AN  INFANT,  except  those  for  necessaries, 
are  voidable  by  hira  within  a  reasonable  time  after  he  becomes  of 
age:  Englebert  v.  Troxell,  40  Neb.  195,  42  Am.  St.  Rep.  665.  See 
the  monographic  note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Rep.  671- 
724,  on  contracts  of  infants. 

APrUENTICESHIP.— AN  INFANT  MAY  BIND  himself  as  an 
apprentice,  it  is  said,  because  the  contract  Is  for  his  benefit.  Yet 
wliatever  binding  effect  such  a  contract  may  have  Is  due  to  stat- 
utes. At  the  common  law,  it  is  voidable  by  the  infant,  like  his  other 
contracts:  See  the  monographic  note  to  Oraig  y.  Van  Bebber,  18  Am. 

St  Rep.  eaa 


ISLAND  SAVINGS  BANK  v.  GALVIN. 

[20  Rhode  Island,  158.] 

MORTGAGES— FORECLOSURE  SALE— EQUITABLE  ES- 
TOPPEL,—If  mortgaged  property  is  of  sufficient  value  to  pay  the 
mortgage  debt,  and  the  mortgagee  permits  the  property  to  be  sold 
under  foreclosure  in  order  that  his  representative  may  purchase  it 
for  less  than  its  fair  marlvet  value,  such  mortgagee  is  equitably 
estopped  from  recovering  the  balance  due  on  the  mortgage  note'. 

Assumpsit  for  the  balance  due  on  a  mortgage  note  after 
sale  of  the  premises  under  foreclosure, 

W.  P.  Sheffield,  Jr.,  for  the  plaintiff. 

C.  A.  Ivee,  for  the  defendant. 

188  PER  CURIAM.  The  plea  sets  up  by  way  of  equitable 
defense  that  the  plaintiff  permitted  the  partnership  property, 
on  which  it  held  a  mortga<xe  as  security  for  the  note  in  suit, 
to  be  sacrificed  at  the  mortgagee's  sale,  through  the  action  of 
its  treasurer,  Edward  Newton,  to  the  end  that  said  Newton 
might  purchase  the  property  for  greatly  less  than  its  fair  market 
value,  which  was  more  than  enough  to  pay  the  amount  due  on 
the  note.     The  demurrer  admits  these  allegations. 
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We  think  'that  the  defense  is  good,  in  that  it  sets  up  an 
equitable  estoppel  founded  on  the  conduct  of  the  plaintiff, 
whereby  a  deficiency  has  arisen  which  the  plaintiff  was  the 
means  of  creating:  Innes  v.  Stewart,  36  Mich.  285;  In  re  Col- 
lins, 17  Hun,  289;  Equitable  Life  Ins.  Soc.  v.  Stevens,  &3  N.  Y. 
S41. 

Demurrer  overruled,  and  case  remitted  to  the  common  pleaa 
division  for  further  proceedings. 

FORECLOSURE.— A  MORTGAGEE  BECOMING  PURCHASER 
for  less  than  the  judgment  has  a  lien  upon  the  property  prior  to  that 
of  the  redemptioner  for  the  balance  unpaid:  McMillan  v.  Richards, 
9  Cal.  366,  70  Am.  Dec.  655.  But  collusion  between  a  mortgagee 
and  a  third  person,  by  which  the  latter  is  to  bid  ofif  the  property 
for  the  use  of  the  mortgagee,  vitiates  the  sale:  See  the  monographic 
note  to  Wygal  v.  Bigelow,  16  Am.  St.  Bep.  499;  Bleckley  v.  Fowler, 
21  CaL  326,  82  Am.  Dec.  747. 


HENSON  V.  BECKWITH. 
[20  Rhode  Island,  165.] 

LANDLORD  AND  TENANT— ELEVATOR  AOCIDEiNT.~If 

the  lessee  of  a  building  containing  a  freight  elevator,  and  fit  for  the 
purposes  for  which  it  is  leased,  covenants  to  keep  the  interior  in 
repair,  the  lessor  to  have  no  control  over  the  elevator  nor  the  right 
to  make  alterations,  the  latter  is  not  liable  for  an  Injury  to  a 
third  person  caused  by  or  about  such  elevator  while  he  is  upon 
the  leased  premises  under  invitation  of  the  lessee  and  not  of  the 
landlord. 

LANDLORD  AND  TENANT— LIABILITY  TO  STRANGER, 
A  landlord  out  of  possession  is  liable  to  a  stranger  for  the  defective 
conditions  of  premises  under  lease,  when  they  are  a  nuisance  when 
leased,  or  in  the  nature  of  things  must  become  so  by  their  use,  or 
when  the  premises  are  let  to  be  used  for  purposes  for  which  they 
are  not  fit  or  safe,  and  this  was  known.,  or  ought  to  have  been 
known,  to  the  landlord  at  the  time  of  making  the  lease. 

LANDLORD  AND  TENANT— LIABILITY  TO  THIRD  PER- 
SON.—If  premises  at  the  time  when  leased  are  not  a  nuisance  nor 
unfit  for  the  purposes  for  which  they  are  leased,  and  injury  happens 
to  some  guest  of  the  tenant,  through  some  act  of  the  latter,  or  while 
he  has  sole  possession  of  the  premises,  the  landlord  is  not  liable 
therefor. 

ELEVATORS  INTENDED  AND  USED  FOR  FREIGHT 
TRANSPORTATION  are  in  themselves  warning  that  they  are  not 
Intended  for  the  use  or  safety  of  passengers. 

LANDLORD  AND  TENANT— ELEVATOR  ACCIDENT.- If 
the  tenant  of  a  building  containing  a  freight  elevator  under  his  sole 
control  invites  a  stranger  to  use  it,  he,  and  not  the  landlord,  must 
give  warning  and  look  out  for  the  safety  of  his  guest,  or  respond  in 
damages  for  his  injury,  if  any  are  recoverable. 
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B.  D.  Bassett  and  E.  L.  Mitchell,  for  the  plaintiff. 
H.  Almy  and  J.  C.  Ely,  for  the  defendant. 

166  STINESS,  J.  The  declaration  alleges  that  the  defend- 
ant, owner  of  a  building  known  as  the  Owen  Building,  on  Dyer 
street,  in  the  city  of  Providence,  on  April  3,  1895,  and  for  a 
long  time  prior  thereto,  knew  of  a  dangerous  defect  in  the  con- 
struction of  the  elevator  well  therein,  by  leaving  a  large  open- 
ing between  the  elevator  and  the  outer  wall;  that  while  the 
plaintiff's  intestate  was  delivering  goods,  on  said  April  3d, 
to  a  tenant  in  the  building  by  his  invitation,  and  while  in  the 
exercise  of  due  care,  said  intestate  fell  through  the  opening  and 
was  killed. 

The  defendant  demurs  to  the  declaration  for  lack  of  material 
averments;  but  as  thes^e  could  be  supplied  by  amendment,  and 
as  the  real  question  of  the  case  arises  in  a  broader  way  upon 
the  defendant's  plea,  to  which  the  plaintiff  demurs,  we  will 
consider  the  whole  case  as  it  is  shown  by  the  pleadings. 
I  The  plea  sets  up  the  fact  that,  excepting  a  small  store,  the 
whole  building,  together  with  the  lelevator,  was  under  lease 
from  January  1,  1895,  to  December  31,  1899,  with  covenant  by 
the  lessee  to  keep  the  interior  in  repair,  and  that  the  defendant 
had  no  control  over  the  elevator  nor  the  right  to  make  altera- 
tions. The  case  as  thus  stated  raises  the  question  of  a  land- 
lord's liability  to  a  stranger  for  the  defective  condition  of  prem- 
ises under  lease. 

In  Joyce  v.  Martin,  15  R.  I.  558,  this  court  recognized  three 
classes  of  cases  of  this  sort:  1.  Where  the  owner  leases  prem- 
ises which  are  a  nuisance,  or  must,  in  the  nature  of  things,  be- 
come 80  by  their  use,  then,  whether  in  or  out  of  possession,  he 
is  liable  for  injuries  resulting  from  such  nuisance;  2.  Where 
premises  are  let  for  rent  or  profit  to  be  used  for  purposes  for 
which  they  are  not  fit  or  safe,  and  all  this  was  known  or  ought 
to  have  been  known  to  the  lessor,  he  is  also  liable  for  injuriee 
resulting  from  such  use;  3.  ^^'^  Where  property,  at  the  time  of  a 
demise,  is  not  a  nuisance,  and  an  injury  happens  by  some  act  of 
the  tenant  or  while  he  has  entire  possession  and  control  of  the 
premises,  the  owner  is  not  liable. 

These  three  rules  seem  to  us  to  be  both  comprehensive  and 
correct.  Our  inquiry,  therefore,  is  to  which  class  the  case  at 
bar  belongs. 

The  first  class  of  cases  includes  those  where  an  owner  has, 
by  an  express  or  implied   invitation,  brought  persons  to  dan- 
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ger  and  injury,  tinder  conditions  which  amount  to  a  nuisance. 
Examples  of  this  kind  are  found  in  Gordon  v.  Cummings,  152 
Mass.  513,  33  Am.  St.  Eep.  846,  where  an  owner  maintained  a 
common  hallway  for  his  tenants,  to  which  a  letter  carrier  was 
thereby  invited;  Learoyd  v.  Godfrey,  138  Mass.  315,  where  an 
owner  maintained  an  uncovered  well  in  a  passageway  to  a  house, 
to  which  a  police  officer  was  held  to  be  invited;  Lame  v.  Far- 
ren  Hotel  Co.,  116  Mass.  67,  Irvine  v.  Wood,  51  N".  Y.  224,  10 
Am.  Eep.  603,  and  Tomle  v.  Hampton,  129  111.  383,  which  were 
cases  of  holes  in  or  adjacent  to  a  public  walk;  and  House  v. 
Metcalf,  27  Conn,  631,  where  an  overshot  water  wheel,  so  near 
the  road  as  to  frighten  horses,  was  held  to  be  a  nuisance.  Wen- 
dell V.  Baxter,  12  Gray,  494,  Moody  v.  New  York,  43  Barb. 
282,  Albert  v.  State,  66  Md.  325,  59  Am.  Eep.  159,  like  Joyce 
V.  Martin,  15  R.  I.  558,  were  eases  of  piers  or  wharves  to  which, 
the  public  were  held  to  be  invited. 

Of  the  second  class,  Carson  v.  Godley,  26  Pa.  St.  Ill,  67  Anu 
Dec.  404,  is  an  example,  the  building  having  been  unfit  for  the 
purpose  for  which  it  was  let. 

We  think  it  is  clear  that  the  case  at  bar  does  not  fall  within 
the  first  of  these  classes.  The  defect  complained  of  was  not 
in  or  near  a  public  way,  nor  in  a  part  of  the  premises  held  out 
by  the  owner  for  the  entry  of  strangers,  so  as  to  amount  to 
an  invitation  to  a  place  which  is  a  nuisance.  The  term  "nui- 
sance," in  legal  phraseology,  "is  applied  to  that  class  of  wrongs 
that  arise  from  the  Tinreasonable,  unwarrantable,  or  unlawful 
use  by  a  person  of  his  own  property,  real  or  personal,  .... 
working  an  obstruction  of,  or  injury  to,  a  right  of  another 
or  of  the  public":  Wood's  Law  of  Nuisances,  sec.  1.  One  has 
the  right  to  erect  a  building,  in  general  terms,  as  he  *®®  pleases, 
and  even  if  there  be  dangerous  places  in  it  he  violates  no  right 
of  other  people  in  so  doing.  If  he  invites  others  into  such  a 
building  he  is,  to  some  extent,  responsible  for  their  safety; 
but  the  building  is  not  on  that  account  a  nuisance.  So  one 
has  the  right  to  hire  such  a  building,  and,  under  the  same 
limitations,  he  does  not  thereby  maintain  a  nuisance. 

Not  is  the  case  at  bar  within  the  second  class  of  cases  above 
described.  It  does  not  appear  that  the  building  was  unfit  for 
the  purposes  for  which  it  was  let.  The  defect  complained  of 
was  open  and  obvious.  It  could  easily  have  been  guarded 
against  by  warning  or  a  barrier.  Being  a  freight  elevator,  it 
was  of  itself  a  warning  that  it  was  not  intenrled  for  the  safety 
of  passengers,  and  equally  so  was  it  a  warning  to  thoee  at 
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Tvork  upon  it.  The  injury  was  not  caused  by  any  defect  in 
the  elevator  itself.  Such  elevators  are  now  in  common  use, 
-and  it  is  a  matter  of  common  knowledge  that  they  are  more 
or  less  unprotected  at  the  sides.  The  declaration  does  not  state 
whether  the  plaintiff's  intestate  was  an  employe  of  the  lessee 
or  a  stranger,  but  it  seems  to  imply  the  latter  in  stating  that 
he  entered  upon  the  invitation  of  a  tenant  in  said  building. 
If  he  was  an  employe,  the  rule  of  Kelley  v.  Silver  Spring  etc. 
Co.,  12  R.  I.  112,  34  Am.  Rep.  615,  that  one  who  works  ex- 
posed to  a  manifest  danger  cannot  look  to  his  employer  if  he 
is  injured,  would  apply  with  stronger  reason  to  exonerate  the 
lessor  or  the  employer.  If  he  was  a  stranger,  on  the  premises 
at  the  invitation  of  a  tenant,  the  case  falls  within  the  third 
vclass  described  above,  and  the  owner  is  not  liable. 

In  Harpel  v.  Fall.  63  Minn.  520,  the  rule  is  stated  that  where 
there  is  no  agreement  to  repair  leased  premises 'by  the  landlord, 
and  he  is  not  guilty  of  any  fraud  or  concealment  as  to  their 
safe  condition,  and  the  defects  in  the  premises  are  not  secret, 
but  obvious,  the  tenant  takes  the  risk  of  their  safe  occupancy; 
and  the  landlord  is  not  liable  to  him  or  to  any  person  enter- 
ing under  his  title  or  who  is  upon  the  premises  by  his  invita- 
•tion  for  injuries  sustained  by  the  unsafe  condition  of  the 
premises. 

To  the  same  effect  are  Freeman  v.  Hunnewell,  163  Mass. 
^»»  210;  Leonard  v.  Storer,  115  Mass.  86,  15  Am.  Rep.  76; 
Mellen  v.  Morrill,  126  Mass.  545,  30  Am.  Rep.  695;  Davidson 
V.  Fischer,  11  Colo.  583,  7  Am.  St.  Rep.  267. 

Shearman  and  Redfield  on  Negligence,  fourth  edition,  section 
711,  states  the  rule  and  the  reason  for  it  thus:  "Those  who  claim 
upon  the  ground  that  they  were  invited  into  a  dangerous  place 
must  seek  their  remedy  against  the  person  who  invited  them.  If 
they  are  the  guests  of  the  tenant,  he,  and  not  the  landlord, 
is  the  person  from  whom  they  must  seek  redress  for  injuries 
<»used  by  any  defects  in  the  premises,  even  though  the  defects 
existed  when  the  lease  was  made;  for  such  persons  would  never 
have  suffered  any  injury  from  these  defects  if  they  had  not 
entered  the  premises;  and  the  entry  was  not  made  at  the  re- 
<[uest  of  the  landlord  or  any  agent  of  his."  Bearing  in  mind 
the  distinction  of  cases  such  as  those  cited  above,  where  an 
invitation  by  the  landlord  may  be  implied,  this  rule  limits  the 
liability  of  lessor  and  lessee  to  his  own  acts  with  reference  to 
a  stranger. 
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Do  the  facts  in  this  case  amount  to  an  implied  invitation  by 
the  landlord?  We  think  not.  In  Gordon  v.  Cummings,  152 
Mass.  513,  23  Am.  St.  Eep.  846,  and  Learoyd  v.  Godfrey,  138 
Mass.  315,  the  landlords  were  in  control  of  the  dangerous  pas- 
sageways and  so  thems'elves  held  out  the  invitation  to  enter. 
So  in  places  where  the  public  go  the  owner  is  held  liable  be- 
cause of  his  participation  in  a  nuisance. 

But  it  would  be  a  startling  proposition  that  every  owner  who 
has  leased  property  to  others  is  liable  for  its  absolute  security, 
at  the  time  of  letting,  to  every  person  whom  a  tenant  may 
invite  to  the  premises,  when  such  owner  can  neither  have 
knowledge  of  such  entry  nor  the  chance  for  warning  or  pro- 
tection. We  do  not  think  that  the  law  goes  to  this  extent, 
yet  such  a  proposition  would  be  necessary  to  sustain  the  pres- 
ent case. 

Ordinarily,  a  freight  elevator  is  used  by  employes.  Can  it 
be  said  that  a  landlord  is  bound  to  know  that  it  will  be  used 
by  strangers?  The  tenant  and  his  servants,  knowing  its  con- 
dition, may  use  it  carefully  and  safely.  If,  then,  the  tenant 
invites  a  stranger  to  use  it,  he  is  the  one  who  should  give 
warning  and  look  out  for  the  safety  of  his  guest.  We  are  un- 
able to  see  how  the  landlord,  in  such  a  case,  can  be  ^''^  held 
responsible,  without  saying  that  nobody  has  a  right  to  let  prop- 
erty that  is  in  any  way  dangerous  or  out  of  repair,  even  though 
the  lessee  may  be  willing  to  take  it  as  it  is  and  be  able  to  use 
it  with  safety,  having  knowledge  of  the  risk.  Such  a  doctrine 
would  be  a  serious  limitation  upon  the  ownership  of  real  prop- 
erty. 

For  these  reasons  we  conclude  that,  as  the  building  in  ques- 
tion was  not  a  nuisance,  nor  unfit  for  the  purpose  for  which 
it  was  let,  by  reason  of  any  secret  defect  which  the  landlord 
may  be  presumed  to  know,  and  as  the  plaintiff's  intestate  was 
not  upon  the  premises  by  invitation  of  the  defendant,  express 
or  implied,  and  as  the  defendant  was  not  in  possession  or  con- 
trol of  the  elevator  well,  the  plaintiff  shows  no  right  of  action 
against  the  defendant. 

The  demurrer  to  the  defendant's  plea  is  overruled,  and  the 
demurrer  to  the  declaration  is  sustained.  Case  remitted  to  the 
common  pleas  division  for  further  proceedings. 


DEFBCnVB  PREMISES.— THE  LIABILITY  OF  A  IxA-ND- 
LORD  letting  premises  In  a  defect! vo  and  dangerous  condition  is 
considered  in  the  monographic  note  to  Willcox  v.  Hines,  66  Am.  St 
Rep.  785-788. 
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ELEVATORS— THE  LIABILITY  OF  OWNERS  of  elevators  Is 
considered  In  the  monographic  note  to  Southern  etc.  Assn.  v.  Daw- 
son, TitJ  Am.  St.  liep.  80G-810.  A  tenant  of  a  building  who  uses  the 
elevator  In  his  business  is  liable  for  injuries  to  his  servant  arising 
from  its  defective  condition:  Oberf elder  v.  Doran,  20  Neb.  118,  18 
Am.  St.  Rep.  771.  But  a  landlord  is  answerable  for  the  safe  con- 
dition of  an  elevator  If  he  retains  couti-ol  over  it  and  its  approaches, 
particularly  if  he  has  covenantod  to  keep  It  in  repair:  Olson  v. 
gchultz,  67  .Minn.  494,  64  Am.  St.  Rep.  437;  or  if  he  has  knowledge  of 
a  latent  mechanical  defect  therein,  not  discoverable  by  the  tenant 
in  the  exercise  of  reasonable  care:  Anderson  v.  Hayes,  101  Wis.  538, 
70  Am.  St  Rep.  930. 


GAKRATT  POKD  COMPANY  v.  VERMONT  MANUFAC- 
TURING COMPANY. 
[20  Rhode  Island,  187.] 

CORPORATIONS,  FOREIGN  —  NONCOMPLIANCE  WITH 
STATUTE— RUJHT  TO  SUE.— A  foreigii  corporaUon  which  has 
failed  to  comply  with  a  statute  requiring  it  to  appoint  a  resident  of 
the  state  as  its  attorney,  upon  whom  service  of  process  against  it 
may  be  made,  and  providing  a  penalty  for  noncompliance,  may 
nevertheless  maintain  a  suit  within  the  state  to  recover  a  just  debt 
due  it  from  a  resident  thereof. 

E.  D.  Bassett  and  E.  L.  Mitchell,  for  the  plaintiff. 

C.  Lee  and  F.  W.  Tillinghast,  for  the  defendant. 

187  STINESS,  J.  The  plaintiff,  a  corporation  located  in 
Boston,  Iklassachusetts,  sold  to  the  defendant  a  tank,  through 
a  salesman  who  took  the  order  in  Providence,  and  it  now  seeks 
to  recover  the  price  in  this  suit.  The  defendant  asked  the 
judge  picsiding  at  the  trial  to  charge  that  the  plaintiff,  being 
a  foreign  corporation  which  had  not  complied  with  the  law  of 
this  state  in  appointing  a  resident  of  this  state  as  its  attorney 
(Gen.  Laws,  cap.  253,  sees.  3G-41),  was  not  entitled  to  maintain 
this  action.  To  the  refusal  of  the  judge  so  to  charge  the  de- 
fendant asks  for  a  new  trial  on  the  ground  of  erroneous  ruling. 

The  (luestion  whether  a  corporation  of  one  state  can  do  busi- 
ness in  another  state  without  complying  with  the  laws  of  such 
state  is  one  which  has  frequently  arisen  and  upon  which  de- 
cisions are  conflicting,  although  many  decisions  turn  upon  the 
language  of  a  statute.  Thus  it  is  held  that  a  statute  pro- 
hibiting a  foreign  corporation  from  doing  business  in  a  state 
without  complying  with  its  terms  makes  such  business  *®®  il- 
legal and  void,  and  that  no  such  corporation  caji  maintain  an 
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action  to  enforce  its  illegal  contracts.  And  where  the  statute 
does  not  provide  for  the  consequences  of  noncompliance,  the 
argument  is  that  the  acts  of  the  corporation  must  be  void  or 
else  the  statute  would  be  nugatory.  In  Massachusetts  a  pen- 
alty ifi  imposed  upon  tl^e  agent  doing  business;  but  the  statute 
(Laws  1884,  cap.  330,  sec.  3)  says  that  a  failure  to  comply  with 
the  conditions  shall  not  affect  the  validity  of  an  act  of  the 
corporation:  Rogers  v.  Simmons,  155  Mass.  259.  Some  statutes 
declare  the  acts  to  be  void.  In  such  cases  there  can  he  no 
question  of  validity.  Some  cases  hold  that  where  the  statute 
imposes  a  penalty  upon  the  agent,  but  is  silent  as  to  the  valid- 
ity of  the  act,  it  is  to  be  presumed  that  the  legislature  in- 
tended the  penalty  as  a  sufficient  safeguard  for  compliance,  and 
that  to  declare  the  acts  of  the  corporation  void  would  go  fur- 
ther than  the  statute  and  impose  an  additional  penalty,  by 
construction,  which  should  not  be  done.  A  notable  case  of  this 
kind  is  Fritts  v.  Palmer,  132  IT.  S.  282,  in  which  the  court 
says:  "The  fair  implication  is  that,  in  the  judgment  of  the 
legislature  of  Colorado,  this  penalty  was  ample  to  effect  the 
object  of  the  statutes  prescribing  the  terms  upon  which  for- 
eign corporations  might  do  business  in  that  state.  It  is  not  for 
the  judiciary,  at  the  instance  or  for  the  benefit  of  private  par- 
ties claiming  under  deeds  executed  by  the  person  who  had  pre- 
viously conveyed  to  the  corporation,  according  to  the  forma 
prescribed  for  passing  title  to  real  estate,  to  inflict  the  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the  benefit  of  such 
parties,  the  estate  thus  conveyed  to  the  corporation  and  by  it 

conveyed  to  others If  the  legislature  had  intended  to 

declare  that  no  title  should  pass  under  a  conveyance  to  a  for- 
eign corporation  purchasing  real  estate  before  it  acquires  the 
right  to  do  business  in  the  state,  and  that  such  a  conveyance 
should  be  an  absolute  nullity  as  between  the  grantor  and 
grantee,  leaving  the  grantor  to  deal  with  the  property  as  if 
he  had  never  sold  it,  that  intention  would  have  been  clearly 
manifested.*'  To  the  same  effect  are  Dearborn  Foundry  Co. 
v.  Augustine,  5  Wash.  67,  and  Edison  etc.  Co.  v.  Canadian 
etc.  Co.,  is»  8  Wash.  370,  40  Am.  St.  Eep.  910,  with  a  note 
which  holds  the  contrary  view.  See,  also,  an  instructive  article 
by  Mr.  Gunn  in  American  Law  Register,  January,  1897,  page 
19.  Without  multiplying  authorities,  we  think  that  the  rea- 
soning which  we  have  quoted  is  conclusive,  although  we  con- 
cede that  the  greater  number  of  authorities  are  probably  the 
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other  way.  We  think,  moreover,  that  we  find  support  for  this 
Tiew  in  similar  legislation  in  this  state. 

In  General  Laws  of  Khode  Island,  caption  182,  section  17, 
it  is  declared  in  the  case  of  a  foreign  insurance  company  that 
the  contract  shall  be  valid,  and  the  same  declaration  is  made 
as  to  resident  insurance  companies  which  fail  to  comply  with 
the  law.  The  argument  is  pressed  that  because  this  declara- 
tion of  validity  is  made  in  these  cases,  its  omission  in  the  stat- 
ute before  us  leads  to  the  inference  of  the  invalidity  of  other 
contracts.  We  do  not  think  that  the  legislature  intended  to 
make  one  class  of  contracts  valid  and  other  contracts,  under 
similar  conditions,  invalid.  If  the  legislature  intends  to  make 
such  contracts  as  the  one  in  suit  invalid,  it  is  easy  to  say  so; 
but  in  the  absence  of  such  a  provision,  it  is  a  wide  stretch  of 
judicial  construction  for  the  court  to  hold  that  such  a  result 
was  intended.  The  purpose  of  the  statute  is  not  to  invalidate 
contracts,  but  to  require  foreign  corporations  to  appoint  an  at- 
torney in  this  state  upon  whom  service  of  process  may  be  made. 
This  purpose  seems  to  be  adequately  served  by  imposing  a 
penalty  upon  the  agent  who  ventures  to  do  business  for  the 
company  without  complying  with  the  law.  While  we  do  not 
question  the  right  of  the  state  to  impose  such  conditions  and 
penalties  upon  foreign  companies  doing  business  here  as  it  may 
deem  proper,  subject  to  the  provisions  of  the  federal  constitu- 
tion as  to  the  regulation  of  commerce  among  the  states,  yet, 
in  view  of  the  vast  amount  of  business  now  done  by  such  cor- 
porations, we  think  it  is  a  conservative  position  to  hold  that 
the  legislature  did  not  intend  to  exempt  our  citizens  from  pay- 
ing just  debts,  upon  grounds  of  noncompliance  with  our  stat- 
utes, which  may  have  been  fully  known  to  the  debtors,  when 
the  general  assembly  has  not  clearly  expressed  that  intention 
and  the  inference  of  it  is  not  necessary  to  the  object  of  the 
statute. 

**®  We  are  referred  to  Electric  News  etc.  Co.  v.  Perry,  75 
Fed.  Rep.  898,  in  which  it  is  claimed  that  our  statute  was  con- 
strued to  preclude  a  foreign  corporation,  which  had  not  com- 
plied with  it,  from  maintaining  a  suit.  That  case,  however, 
was  a  bill  in  equity  for  an  injunction  to  restrain  police  officers 
of  Pawtucket,  who  had  seized  the  property  of  the  complain- 
ant for  a  violation  of  our  statute  against  pool-selling,  from 
interfering  with  their  business.  Judge  Colt,  in  the  opinion, 
rery  properly  said  that  a  foreign  corporation,  which  has  not 
complied  with  statutory  provisions,  "cannot  invoke  the  aid  of 
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this  court  to  prohibit  the  defendants  from  interfering  with  a. 
business  which  it  has  no  legal  right  to  carry  on."  That  is  a 
very  different  thing  from  holding  that  a  contract  is  void  which. 
in  its  nature  is  not  contrary  to  public  poHcy. 

Our  decision  is  that  the  court  did  not  err  in  refusing  the 
instruction  asked  for,  and  that  the  petition  for  a  new  trial  must 
be  dismissed. 

Case  remitted  to  the  common  pleas  division  with  direction, 
to  enter  judgment  on  the  verdict. 


FOREIGN  CORPORATION— NONCOMPT.TANCE  WITH  STAT- 
UTE.—A  foreign  insurance  corporation,  prohibited  by  statute  from 
doing  business  In  tlie  state  without  first  complying  with  certaia 
regulations  and  conditions,  cannot  maintain  an  action  therein  ovk 
a  contract  of  insurance  without  compliance  with  such  requireraentsr 
Seamans  v.  Temple  Co.,  105  Mich.  400,  55  Am.  St.  Rep.  457;  Swing- 
V.  Munson,  191  Pa.  St.  582,  71  Am.  St  Rep.  772.  But  see  State  ( tc. 
Ins.  Assn.  v.  Brinkley  etc.  Co.,  61  Ark.  1,  54  Am.  St.  Rep.  191;  Foster 
V.  Betcher  Lumber  Co.,  5  S.  Dak.  57,  49  Am.  St  Rep.  850i 


CARE  V.  BEOWN. 
[20  Rhode  Island,  215.1 

CONSTITUTIONAL  LAW.  —  ADMINISTRATION  UPON' 
THE  ESTATE  OF  A  LIVING  PERSON  is  a  deprivation  of  prop- 
erty without  due  process  of  law.  Hence,  a  statute  authorizing  the 
estate  of  a  living  person,  because  of  his  absence  for  a  certain  tlm& 
without  being  heard  from,  to  be  administered  upon  as  if  he  were- 
dead  is  unconstitutional  and  void. 

CONSTITUTIONAL  LAW.— DUE  PROCESS  OF  LAW 
means  a  course  of  legal  proceedings  according  to  rules  and  prin- 
ciples under  an  establishetl  system  of  jurisprudence  for  the  protec- 
tion and  enforcement  of  private  rights,  requiring  a  court  of  com- 
petent jurisdiction  to  pass  upon  the  subject  matter  of  the  proceed- 
ings and  a  trial  or  proceeding  in  which  the  rights  of  the  parties, 
after  notice  and  opportunity  to  be  heard,  shall  be  duly  adjudicated. 

EXECUTORS  AND  ADMINISTRATORS— ADMINISTRA- 
TION ON  ESTATE  OF  LIVING  PERSON.— NO  COURT  HAS,  NOR 
CAN  HAVE,  JURISDICTION  to  grant  letters  of  administration  oa 
the  estate  of  a  living  person,  though  he  may  be  supposed  to  be  dead. 
Such  grant  of  letters,  as  well  as  the  administration,  is  absolutely- 
null  and  void. 

A.  B.  Crafts,  for  the  plaintiff. 

N.  B.  Lewis  and  D.  B.  Potter,  for  the  defendants. 

*i»  TTLLTNGHAST,  J.     This  is  an  action  of  assumpsit  to 
recover  money  which  came  to  the  hands  of  the  defendants  from. 
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the  **•  plaintiff's  estate,  which  has  been  administered  upon 
during  his  lifetime.  The  defendants  have  filed  special  pleas 
in  bar,  in  which  they  set  up  that  more  than  seven  years  be- 
fore letters  of  administration  were  taken  out  on  plaintiff's 
estate  he  had  left  his  home  in  South  Kingstown,  where  he  was 
a  domiciled  inhabitant,  and  that  during  all  of  said  time  he  had 
not  been  heard  from  either  directly  or  indirectly;  that  notice 
of  intention  to  apply  for  letters  of  administration  by  Briget  Mc- 
Guire,  a  sister  of  the  plaintiff,  was  given  for  the  period  of  three 
mouths;  that  further  notice  by  publication  was  afterward  or- 
dered and  given  by  the  probate  court,  and  that  thereupon,  upon 
proof  to  the  satisfaction  of  said  court  that  notice  had  been  given 
for  three  months  as  aforesaid,  and  also  that  said  additional  no- 
tice had  been  given  as  ordered,  it  was  adjudged  that  the  peti- 
tion be  granted ;  and  the  defendant,  John  A,  Brown,  was  there- 
upon appointed  administrator  on  the  estate  of  the  plaintiff. 
The  pleas  further  set  up  that  said  Brown  thereupon  proceeded 
to  administer  upon  said  estate  in  the  usual  way;  that  he  set- 
tled his  account  with  the  probate  court,  and  thereupon,  after 
three  years  from  the  time  when  said  administration  was  granted, 
he  distributed  said  estate  according  to  law.  Wherefore  he 
prays  judgment,  etc. 

To  these  pleas  the  plaintiff  demurs  on  the  grounds:  1.  That 
the  proceedings  in  the  court  of  probate  recited  in  said  pleas 
were  and  are  null  and  void,  as  the  plaintiff  was  then  and  now 
is  living;  2.  That  to  take  and  appropriate  the  estate  of  a  liv- 
ing person  in  the  manner  described  in  said  pleas  would  be  to 
take  private  property  without  due  process  of  law,  and  such  a 
construction  of  the  statute  would  be  contrary  to  the  constitu- 
tion of  this  state;  3.  That  said  court  of  probate  acquired  no 
jurisdiction  of  the  plaintiff's  personal  property  and  estate. 

The  action  of  the  probate  court  and  the  proceedings  in  con- 
nection therewith  were  had  in  pursuance  of^the  Public  Laws 
of  Rhode  Island,  caption  898,  passed  April  18,  1883,  which  is 
as  follows:  "Whenever  it  shall  be  proved  to  the  satisfaction  of 
the  court  of  probate  of  any  town  that  any  person  domiciled  in 
such  town  at  the  time  of  his  departure  has  left  his  home  and  not 
been  **^  heard  from,  direclly  or  indirectly,  for  the  term  of 
seven  years,  and  that  a  notice  of  intention  to  apply  for  let- 
ters of  administration  or  to  prove  the  last  will  and  testament 
of  such  person  has  been  published  for  three  months  in  each 
issue  of  some  newspaper  in  the  city  of  Providence,  and  also 
in  each  issue  of  some  newspaper  in  the  county  in  which  he 
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was  domiciled,  and  been  posted  for  three  months  in  three  or 
more  public  places  in  said  town,  and  that  such  other  notice  aa 
the  court  may  deem  best  has  been  given  to  the  relations  and 
heirs,  the  last  will  and  testament  of  such  person  may  be  proved, 
and  letters  of  administration  may  be  granted  on  such  person's 
estate  as  if  he  were  dead.  The  notices  shall  contain  a  brief 
description  of  such  person,  his  age,  name,  and  such  other  char- 
acteristics as  shall  identify  him,  and  no  distribution  of  his  es- 
tate shall  be  made  until  three  years  after  administration  has 
been  granted  under  the  provisions  of  this  section."  Public 
Statutes  of  Ehode  Island,  caption  184,  section  9,  which  is  a 
continuation  of  the  same  subject,  is  as  follows:  "If  such  per- 
son shall  afterward  return  to  this  state,  or  shall  constitute  an 
agent  or  attorney  to  act  in  his  behalf,  the  executor  or  admin- 
istrator as  aforesaid  shall  be  accountable  for,  and  shall  deliver 
to  such  person  or  his  lawful  agent  or  attorney,  all  the  estate 
of  every  kind  which  shall  then  be  in  his  hands  as  executor  or 
administrator  as  aforesaid,  after  deducting  such  sum  or  sums 
as  the  court  of  probate  shall  allow,  in  the  settlement  of  his 
accounts,  for  any  payments  or  disbursements  which  he  may 
hare  legally  made  in  his  said  capacity,  or  which  said  court  of 
probate  may  think  reasonable  to  allow  for  his  personal  trouble 
in  executing  the  trust  of  executor  or  administrator  as  afore- 
said." 

Although  statutes  of  similar  import  have  existed  in  this  state 
for  more  than  a  century,  no  case  of  this  sort  has  ever  before 
arisen  thereunder,  so  far  as  we  are  aware;  and  we  are  there- 
fore called  upon  to  decide  the  question  raised  without  the  aid 
of  former  adjudications,  so  far  as  our  own  state  is  concerned. 
For  although  this  statute  was  before  the  court  in  Southwick 
V.  Probate  Court  of  Middletown,  18  K.  I.  402,  yet  it  was  only 
in  connection  with  the  question  of  the  sufficiency  of  the  notice 
to  prove  the  will  in  question,  ^^^  and  hence  the  decision  in 
that  case  has  no  bearing  upon  the  question  as  to  the  constitu- 
tionality of  the  law. 

It  will  be  observed  that  said  statute  does  not  require  the 
probate  court  to  find  that  the  person  whose  estate  is  sought 
to  be  administered  is  dead  before  proceeding  to  exercise  juris- 
diction, but  only  that  he  has  been  absent  from  his  home  with- 
out being  heard  from  directly  or  indirectly  for  the  period  of 
seven  years.  This  fact  being  made  to  appear,  the  court  is 
given  jurisdiction,  after  the  required  notice  is  given,  to  pro- 
ceed aa  if  the  person  were  dead.     The  main  question  which  ia 
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raised,  then,  is  wliether  the  general  assembly  has  power  to  pasa 
an  act  authorizing  the  estate  of  a  living  person  to  be  admin- 
istered upon  as  if  he  were  dead. 

We  think  it  is  very  clear,  both  upon  reason  and  anthority, 
that  it  does  not  have  this  power.  To  administer  upon  a  per- 
son's estate  while  he  is  still  living  is  to  deprive  him  of  prop- 
erty contrary  to  the  law  of  the  land,  or,  as  it  is  ordinarily  said, 
without  due  process  of  law,  and  hence  is  in  violation  of  article 
1,  section  10,  of  the  constitution  of  this  state,  and  also  of 
article  14  of  the  amendments  of  the  constitution  of  the  United 
States. 

What  is  due  process  of  law  within  the  meaning  of  constitu- 
tional provisions  like  these  has  been  many  times  expounded 
by  the  supreme  court  of  the  United  States,  and  also  by  the 
highest  courts  of  the  various  states.  And  the  results  of  these 
interpretations  may  be  briefly  summed  up  by  saying  that  the 
words  "due  process  of  law"  mean  a  course  of  legal  proceedings 
according  to  those  rules  and  principles  which  have  been  estab- 
lished in  our  systems  of  jurisprudence  for  the  protection  and 
enforcement  of  private  rights:  Pennoyer  v.  Neff,  95  U.  S.  714, 
733.  Those  rules  require  th'at  there  shall  be  a  court  of  com- 
petent jurisdiction  to  pass  upon  the  subject  matter  of  the  suit 
or  proceeding,  and  that  there  shall  be  a  trial  or  proceeding  in 
which  the  rights  of  the  parties,  after  notice  and  opportunity  to 
be  heard,  shall  be  duly  adjudicated.  The  words  "due  process 
of  law  in  this  place,"  as  said  in  Lavin  v.  Emigrant  etc.  Bank, 
18  Blatchf.  1,  23,  "cannot  mean  less  than  a  prosecution  or  suit 
instituted  and  conducted  according  ^^^  to  the  prescribed  forms 
and  solemnities  for  ascertaining  guilt,  or  determining  the  title 
of  property.  It  will  be  seen  that  the  same  measure  of  protec- 
tion against  legislative  encroachment  is  extended  to  life,  lib- 
erty, and  property;  and  if  the  latter  can  be  taken  without  a 
forensic  trial  and  judgment,  there  is  no  security  for  the  others. 
If  the  legislature  can  take  the  property  of  A  and  transfer  it 
to  B,  they  can  take  A  himself  and  either  shut  him  up  in  prison 
or  put  him  to  death.  But  none  of  these  things  can  be  done  by 
mere  legislation.     There  must  be  'due  process  of  law.' " 

The  following  terse  exposition  of  this  constitutional  guar- 
anty is  furnished  by  the  supreme  court  of  New  York,  in  the 
case  of  Taylor  v.  Porter,  4  Hill,  140,  145,  40  Am.  Dec.  274. 
Mr.  Justice  Bronson  there  says:  "The  words  'by  the  law  of 
the  land,'  as  here  used,"  i.  e.,  in  the  state  constitution,  "do 
not  mean  a  statute  passed  for  the  purpose  of  working  the  wrong. 
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That  construction  would  render  the  restriction  absolutely  nuga- 
tory and  turn  this  part  of  the  constitution  into  mere  nonsense. 
The  people  would  be  made  to  say  to  the  two  houses,  *You 
shall  be  vested  with  the  legislative  power  of  the  state,  but  no 
one  shall  be  disfrancliised  or  deprived  of  any  of  the  rights  or 
privileges  of  a  citizen  unless  you  pass  a  statute  for  that  pur- 
pose'; in  other  words,  *You  shall  not  do  the  wrong  unless  yon 
choose  to  do  it' ":  See,  also.  United  States  v.  Cruikshank,  92 
U.  S.  542,  554;  Walker  v.  Sauvinet,  92  U.  S.  90;  Doyle,  Peti- 
tioner, 16  B.  I.  537,  27  Am.  St.  Kep.  759;  Cross  v.  Brown, 
Steese  &  Clark's  Index  R.  R.  54,  65;  Cooley's  Constitutional 
Limitations,  6th  ed.,  431;  6  Am.  &  Eng.  Ency.  of  Law,  43 
et  seq.  i 

Tested  by  these  rules  the  statute  aforesaid,  under  which  a 
man's  property  may  be  taken  without  his  knowledge  or  con- 
sent, and  in  a  proceeding  in  which  he  is  not  a  party  and  of 
which  he  has  no  notice,  must  be  held  to  be  clearly  violative 
both  of  his  constitutional  and  also  of  his  common-law  right. 
Indeed,  the  whole  proceeding,  so  far  as  he  is  concerned,  is  res 
inter  alios  acta. 

In  Lavin  v.  Emigrant  etc.  Bank,  18  Blatchf.  1,  which  was  a 
case  where  the  original  letters  of  administration  were  issued 
by  the  court  of  probate  of  Cranston,  in  this  state,  under  the 
statute  in  ^^^  question,  and  where  afterward  ancillary  letters 
of  administration  were  taken  out  in  New  York,  the  court,  after 
holding  that  the  payment  by  the  defendant  bank  to  said  ad- 
ministrator there  was  no  defense  to  the  suit,  said:  "It  is  also 
claimed  that  if  the  New  York  letters  are  void,  the  payment  to 
the  administrator  may  be  justified  under  the  Ehode  Island  let- 
ters, on  the  principle  that  though  a  foreign  administrator  can- 
not sue  here  without  obtaining  ancillary  letters,  yet  a  payment 
to  him  is  a  good  payment  and  discharges  the  debt:  Parsons  v. 
Lyman,  20  K  Y.  103.  But  it  is  clear  that  the  Rhode  Island 
letters  have  no  greater  validity  than  the  New  York  letters. 
The  Rhode  Island  statute  undertakes  to  do  directly  what  the 
New  York  statute  aims  to  accomplish  by  the  more  indirect 
method  of  declaring  a  judicial  decision  conclusive  against  a  per- 
son not  a  party  to  it.  In  Rhode  Island,  the  court  does  not 
go  through  the  form  of  deciding  that  the  person  is  dead,  but, 
conceding  that  he  is  only  absent,  distributes  his  estate  'as  if 
he  were  dead,'  without  the  service  of  any  notice  or  process  upon 
him  whatever.  I  do  not  see  how  any  respectable  argument  can 
be  made  that  this  is  not  depriving  him  of  his  property  with- 
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out  due  process  of  law,  or  how  it  can  be  necesBary  or  reason- 
ably proper  for  the  proper  government  of  the  persons  and  the 
property  within  the  jurisdiction  of  the  state."  This  decision 
is  cited  with  approval  by  the  supreme  court  of  the  United 
States  in  Scott  v.  McNeal,  154  U.  S.  34,  49. 

The  general  question  as  to  whether  any  court  has  or  can 
have  jurisdiction  to  grant  letters  of  administration  on  the  es- 
tate of  a  living  person  has  been  much  discussed,  and  while  the 
authorities  are  not  entirely  harmonious,  yet  the  great  weight 
thereof  is  clearly  against  the  existence  of  any  such  jurisdic- 
tion. The  ground  upon  which  most  of  the  decisions  rest  is 
that,  in  order  to  confer  jurisdiction  upon  a  court  to  grant  let- 
ters of  administration  upon  a  person's  estate,  that  person  must 
be  in  fact  dead;  and  that  if  he  is  not  dead  there  is  no  estate 
to  administer  upon,  and  hence  no  jurisdiction.  Mr.  Freeman, 
in  discussing  this  question  in  his  work  on  Judgments,  says: 
"The  question  occasionally  arises  whether  ^^*-  the  grant  of  let- 
ters testamentary  or  of  administration  on  the  estate  of  a  per- 
son in  fact  living,  but  supposed  to  be  dead,  is  an  act  beyond 
the  jurisdiction  of  the  court,  and,  therefore,  so  utterly  void 
that  no  person  is  protected  in  dealing  with  the  executor  or 
administrator  while  his  letters  remain  unrevoked.  The  weight 
of  authority  is  very  decidedly  to  the  effect  that  the  decease 
of  the  supposed  decedent  is  a  prerequisite  to  the  jurisdiction 
of  the  court,  and  that  he  is  wholly  unaffected  by  the  proceed- 
ings for  the  settlement  of  his  estate."  In  line  with  the  doc- 
trine here  announced,  it  is  said  in  Melia  y.  Simmons,  45  Wis. 
334,  30  Am.  Rep.  746:  "The  proceedings  of  administration, 
settlement,  and  assignment  of  the  estate  of  the  respondent, 
represented  to  hare  been  dead  when  he  was  and  still  is  alive, 

are  absolutely  null  and  void,  for  all  purposes  whatsoever 

The  county  court  of  Dodge  county  or  any  other  court  has  no 
jurisdiction  in  this  particular  case  or  in  such  a  class  of  cases. 
There  is  no  class  of  cases  which  embraces  the  administration 
of  the  estates  of  living  persons  as  if  they  were  dead.  The  pro- 
ceedings are  void  ab  initio  and  throughout.  If  this  case  falls 
within  any  class  of  cases,  it  is  a  class  in  which  no  court  has 
any  right  to  deliberate  or  render  any  judgment,  and  in  which 
every  conceivable  act  is  an  absolute  nullity.  The  only  juris- 
diction the  county  court  has  in  respect  to  the  administration 
of  estates  is  over  the  estates  of  dead  persons.  It  would  eeem 
that  the  bare  statomcnt  of  such  a  proposition  is  enough,  with- 
out citing  authorities."     In  Thomas  v.  People,  107  111.  617, 
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531,  47  Am.  Rep.  458,  the  supreme  court  of  Illinois,  in  an 
able  opinion  by  Mr.  Justice  Mulkey,  takes  the  same  view.  The 
same  doctrine  has  been  either  adjudged  or  recognized  in  Massa- 
chusetts in  Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen,  87; 
Waters  v.  Stickney,  12  Allen,  1,  13,  90  Am.  Dec.  122;  Day  y. 
Floyd,  130  Mass.  488;  in  Pennsylvania,  in  a  series  of  cases  be- 
ginning in  1824:  See  Devlin  v.  Commonwealth,  101  Pa.  St. 
273,  47  Am.  Rep.  710;  in  Texas,  in  Withers  v.  Patterson,  27 
Tex.  491,  499,  86  Am.  Dec.  643;  in  Kentucky,  in  French  v. 
Frazier,  7  J.  J.  Marsh.  425;  in  Tennessee,  in  D'Arusment  v. 
Jones,  4  Lea,  251,  40  Am.  Rep.  12;  in  New  Hampehire,  in 
Morgan  v.  Dodge,  44  N.  H.  255,  82  Am.  Dec.  213;  in  North 
Carolina,  in  State  v.  White,  26  N.  C.  116;  in  Alabama,  in  ^^a 
Duncan  v.  Stewart,  25  Ala.  408,  60  Am.  Dec.  527;  in  Cali- 
fornia, in  Stevenson  v.  Superior  Court,  62  Cal.  60;  in  Missouri, 
in  Johnson  v.  Beazley,  65  Mo.  250,  264,  27  Am.  Rep.  276;  and 
in  many  other  states.  See,  also,  1  Woemer's  American  Law 
of  Administration,  section  208  et  seq.,  where  the  same  view 
is  taken  and  our  statute  commented  on,  and  note  to  Bolton 
V.  Schriever,  135  N.  Y.  65,  18  L.  R.  Ann.  242.  To  this  array 
of  authorities  there  are  to  be  added  the  decisions  of  the  su- 
preme court  of  the  United  States  in  Griffith  v.  Frazier,  8 
Cranch,  9,  and  the  recent  case  of  Scott  v.  McNeal,  154  U.  S. 
34,  in  which  last-named  case  Gray,  J.,  in  an  exhaustive  and 
learned  opinion,  after  discussing  the  entire  subject  and  review- 
ing all  the  cases,  comes  to  the  conclusion  that  administration 
cannot  legally  be  granted  on  the  estate  of  a  living  person,  and 
that  to  deprive  one  of  his  property  in  a  proceeding  of  this  sort 
is  unconstitutional.  The  reasoning  in  that  case  is  so  cogent 
and  the  result  so  authoritative,  especially  as  to  the  constitu- 
tional question  involved  in  the  case  at  bar,  that  further  cita- 
tions would  seem  to  be  unnecessary. 

Opposed  to  all  this  there  is  practically,  bo  far  as  we  are 
aware,  but  the  single  case  of  Roderigas  v.  East  River  Sav. 
Inst.,  63  K  Y.  460,  20  Am.  Rep.  655,  where  the  court,  by  a 
bare  majority,  held  that,  under  the  provision  of  the  statutes  of 
that  state  conferring  upon  surrogates  jurisdiction  over  the  sub- 
ject of  granting  letters  of  administration,  the  inquiry  of  the 
surrogate  as  to  the  death  of  the  person,  upon  whose  estate  ad- 
ministration is  applied  for,  is  judicial  in  its  nature;  and  that 
the  surrogate  has  jurisdiction  to  determine  it  upon  sufficient 
evidence,  and  also  that  letters  issued  by  him  upon  due  proofs 
are  conclusive  evidence  of  the  authority  of  the  administrator 
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to  act  until  the  order  granting  them  is  reversed  on  appeal  or 
the  letters  are  revoked  or  vacated,  so  far  at  least  as  to  pro- 
tect innocent  persons  acting  upon  the  faith  thereof.  The  de- 
cision in  that  case  has  been  much  criticised  (see  articles  in  21 
Albany  Law  Journal,  pp.  G5,  81;  D'Arusment  v.  Jones,  4  Lea, 
251,  40  Am.  Rep.  12;  15  Am.  Law  Reg.  1;  1  Woerner's  Amer- 
ican Law  of  Administration,  sec.  210),  and,  so  far  as  we  are 
aware,  has  never  been  followed  outside  of  said  state  except  in 
the  case  of  Scott  v.  McNeal,  154  U.  S.  34,  in  Washington  Ter- 
ritory, which,  as  we  have  already  seen,  has  since  ^'^^  been  ex- 
pressly overruled  by  the  supreme  court  of  the  United  States, 
although  it  was  cited  with  approval  in  Plume  v.  Howard  Sav. 
Inst.,  46  N.  J.  L.  211,  230.  In  that  case,  however,  it  was  not 
even  surmised  that  the  alleged  decedent  was  not  in  fact  dead. 

We  are  not  unmindful  of  the  rule  that  has  been  laid  down 
in  this  state  and  elsewhere  that  the  court  should  ponder  well 
before  declaring  an  act  of  the  general  assembly  to  be  unconsti- 
tutional, and  that  it  should  resolve  every  doubt  in  favor  of  the 
validity  of  the  act:  State  v.  District  of  Narragausett,  16  R.  I. 
424,  440.  But  if,  having  observed  this  rule,  the  court  comes 
to  the  conclusion  that  the  act  is  violative  of  some  constitu- 
tional right,  its  plain  and  imperative  duty  is  to  declare  it  to 
be  void:  Taylor  v.  Place,  4  R.  I.  324.  The  case  was  originally 
heard  by  the  appellate  division,  which  then  consisted  of  three 
justices.  Owing  to  the  importance  of  the  question,  however, 
and  in  view  of  the  fact  before  referred  to  that  said  statute 
has  long  been  upon  the  statute  book,  it  was  thought  proper  to 
have  the  case  resubmitted  on  briefs  to  the  entire  court,  which 
has  been  done.  And  after  a  full  and  careful  consdderation,  we 
are  all  of  the  opinion  that,  in  bo  far  as  said  statute  authorizes 
the  estate  of  a  living  person  to  be  administered  upon,  it  is  un- 
constitutional and  void. 

We  do  not  wish  to  be  understood  in  what  we  have  said  in 
this  case  as  expressing  any  opinion  upon  the  yalidity  of  the 
statute  which  authorizes  administration  upon  the  estates  of  per- 
sons under  imprisonment  for  crime. 

Demurrer  sustained  and  case  remitted  to  the  common  pleas 
division  for  further  proceedings. 


ADMINISTRATION  GRANTED  UPON  A  LIVING  person's 
estate  la  an  absoliito  nullity:  Springer  v.  Shnvonder,  US  N.  C.  33, 
64  Am.  St  Rep.  708.  Ck)muare  Scott  v.  McNeal,  5  Wash.  309,  34  Am. 
£U    liep.   8G3. 
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ESTATES  OF  DECADENTS.— THE  CONSTITUTIONALITY  OF 
STATUTES  authorizing  tlie  sale  of  tlie  property  of  deceased  per- 
sons is  considered  In  tlie  monographic  notes  to  Baali  v.  Coopei*,  24 
Am.  Dec.  542;  Estate  of  Porter,  129  Cal.  80,  80  Am.  St.  Rep. 

DUE  PROCESS  OF  LAW  MEANS  In  the  due  course  of 
legal  proceedings,  according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights:  Burdiclc  v. 
People,  149  111.  GW,  41  Am.  St.  Rep.  329.  It  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the  case,  in  which  the  citizen 
has  an  opportunity  to  be  heard,  and  to  defend,  enforce,  and  protect 
his  rights:  State  v.  Billings,  55  Minn.  407,  43  Am.  St  Rep.  52i5.  See, 
further,  the  monographic  notes  to  Bardwell  v.  Collins,  20  Am.  St. 
Rep.  554;  Bank  v.  Cooper,  24  Am.  Dec.  537-545. 


STATE  V.  BAKER. 
[20  Rhode  Island,  275.1 

ASSAULT.— FIRING  A  PISTOL  in  the  direction  of  another, 
within  the  dista'uce  in  which  it  may  do  execution,  with  the  inten- 
tion of  frightening  him,  or  with  the  intention  of  wounding  him, 
are  equally  assaults. 

ASSAULTS  ARE  ANY  UNLAWFUL  ATTEMPTS  OR  OF- 
FERS with  force  and  violence  to  do  a  corporal  hurt  to  another, 
whether  from  malice  or  wantonness.  The  ottense  may  also  consist 
In  putting  another  in  fear  of  violence.  Battery  is  not  a  necessary 
element  of  assault. 

ASSAULT  WITH  A  DANGEROUS  WEAPON  Is  committed 
whenever  such  weapon  is  presented  at  the  person  intended  to  be 
assaulted  within  the  distance  at  which  it  may  do  execution.  Malice 
is  implied  from  the  act. 

W.  B.  Tanner,  attorney  general,  and  C.  F.  Stearns,  assistant 
attorney  general,  for  the  plaintiff. 

C.  H.  Page  and  C.  fi.  Page,  Jr.,  for  the  defendant. 

2T»  TILLINGHAST,  J.  The  defendant,  who  has  been 
found  guilty  of  committing  an  assault  with  a  dangerous  weapon 
upon  Jerry  G.  Fournier,  petitions  for  a  new  trial  on  the 
grounds:  1.  That  the  presiding  justice  erred  in  refusing  to  give 
the  following  instruction  to  the  jury,  viz.:  "If  the  jury  believe 
from  the  testimony  that  the  defendant  fired  the  pistol  for  the 
purpose  of  scaring  Mr.  Fournier,  and  for  no  other  purpose,  the 
defendant  was  not  guilty  of  an  assault  with  a  dangerous  weapon, 
as  charged  in  the  indictment,  but  only  guilty  of  a  simple  as- 
eault";  2.  That  the  verdict  was  against  the  evidence  and  the 
weight  thereof;  3.  That  the  verdict  was  against  the  law;  and 
4.  That  the  defendant  hae  discovered  new  evidence  material  to 
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the  issue  in  said  case,  since  the  trial  thereof,  that  he  could  not 
have  discovered  by  the  exercise  of  reasonable  diligence  prior 
thereto. 

The  witnesses  on  the  part  of  the  state  testify,  substantially, 
thfet  on  the  fifteenth  day  of  December,  1896,  at  East  Provi- 
dence, in  this  county,  at  about  18  o'clock  in  the  daytime,  while 
said  Fournier  was  engaged  in  attending  to  some  work  in  his 
}ard,  the  defendant,  who  had  a  grudge  against  him,  came  to 
the  *^®  fence,  drew  a  loaded  revolver  from  his  pocket,  and  de- 
liberately fired  the  same  into  said  yard,  in  the  direction  of  the 
place  where  said  Fournier  was  standing,  which  was  about  sixty 
feet  away,  the  ball  striking  a  tree  in  the  rear  of  him,  but  for- 
tunately doing  no  harm.  Fournier  testifies  that  he  heard  the 
whistle  or  whizz  of  the  ball  as  it  passed  him.  At  the  time  of 
the  shooting  Fournier's  back  was  toward  the  defendant,  so  that 
he  did  not  see  him  or  know  of  his  pres:ence  until  after  the 
shot  was  fired.  There  is  also  evidence  on  the  part  of  the  state 
that  the  defendant  had  had  trouble  with  Fournier,  and  that  he 
had  on  several  occasions  within  a  day  or  two  previous  to  the 
occurrence  in  question  threatened  to  shoot  him,  or  words  to 
that  effect,  and  there  is  also  evidence  that  the  defendant  ad- 
mitted after  the  shooting  that  he  shot  at  the  said  Fournier. 
Franklin  Monroe,  the  sergeant  of  police,  who  arrested  the 
defendant,  testifies  that  in  a  conversation  with  defendant  after 
his  arrest  he  said:  "I  did  shoot  at  him — I  shot  at  him  with 
lead."  To  another  officer  he  stated  that  he  shot  at  Fournier 
to  scare  him,  and  that  the  next  time  he  would  fill  him  full  of 
lead. 

The  defendant  testifies  that  he  fired  the  pistol  in  the  air, 
for  the  purpose  of  scaring  Fournier,  and  not  with  any  inten- 
tion of  assaulting  him;  that  Fournier  had  annoyed  him  con- 
siderably, and  he  thought  he  would  just  fire  off  the  pistol  and 
see  what  he  said. 

The  court,  Douglas,  J.,  charged  the  jury,  amongst  other 
things,  that  "firing  such  a  weapon  intentionally  in  the  direc- 
tion of  another  person  is  assaulting  him;  and,  therefore,  the 
defendant,  if  he  intentionally  did  this  act,  is  guilty  -of  the 
offense  'charged.     Ilis  defense  is  that  he  did  not  intend   to 

wound  the  citizen,  but  only  to  scare  him Firing  a  pistol 

in  the  direction  of  another  with  the  intention  of  frightening 
him,  or  with  the  intention  of  wounding  him,  are  equally  as- 
saults. If  a  wound  ensues,  that  would  give  rise  to  a  civil  ac- 
tion for  assault  and  battery.     The  criminal  law  looks  at  the 
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intent  of  the  act,  and  if  the  intent  is  either  to  bruise,  wound, 
or  frighten,  it  is  the  same,  so  far  as  the  crime  is  concerned. 
There  must  be  an  intent  to  commit  an  assault  or  ^'^'^  else  there 
[can  be  no  assault.  Committing  an  assault  need  not  be  wound- 
ing. It  may  consist  in  frightening  as  well.  Now,  the  defend- 
ant himself  tells  you  that  he  did  not  intend  to  wound,  but  he 
did  intend  to  frighten.  He  tells  you  that  he  fired  the  pistol, 
and  whether  he  fired  it  in  the  direction  of  this  man  or  not 

is  for  you  to  determine  on  all  the  evidence  in  the  case 

He  himself  does  not  deny  that  he  pointed  it  in  the  direction, 
but  says  he  fired  it  in  the  air — ^whatever  that  may  mean.     But 

he  does  say  that  he  intended  to  scare  this  man Have 

you  any  reasonable  doubt  that  the  defendant  fired  this  pistol 
in  the  direction  of  the  man  he  is  charged  with  firing  it  at  either 
to  wound  or  to  scare?    If  the  evidence  convinces  you  of  this, 

then  the  defendant  is  guilty You  have  simply  to  ask 

yourselves  this  question:  Does  the  evidence  convince  yon  that 
the  defendant  fired  the  pistol  at,  or  in  the  direction  of,  the  per- 
son named,  with  the  intention  of  either  wounding  him  or  fright- 
ening him  ?  And  what  the  intention  was,  gentlemen,  you  have 
a  right  to  infer  from  the  act.  If  a  man  fires  a  pistol  in  the 
direction  of  another  person  it  is  a  fair  inference,  unexplained, 
that  the  act  had  some  reference  to  the  person  that  the  pistol 
was  pointed  at,  and  the  natural  motive  is  the  motive  which 
you  have  a  right  to  attribute  to  the  person  who  commits  the 
act."  The  court  also  charged  the  jury,  in  compliance  with  the 
defendant's  request:  "That  the  jury  must  find  from  the  testi- 
mony that  this  defendant  fired  the  pistol  with  the  intention  of 
committing  an  assault  upon  Mr.  Fournier  before  they  can  find 
a  verdict  of  guilty  as  charged  in  the  indictment." 

We  think  the  court  fairly  and  substantially  stated  the  law 
applicable  to  the  case.  An  assault,  as  ordinarily  defined,  is  any 
unlawful  attempt  or  offer,  with  force  or  violence,  to  do  a  cor- 
poral hurt  to  another,  whether  from  malice  or  wantonness. 
The  ofiense  may  consist,  also,  in  putting  another  in  fear  of  vio- 
lence. Thus  it  is  said  by  Mr.  Bishop  that:  "An  assault  is  any 
unlawful  physical  force,  partly  or  fully  put  in  motion,  creating 
a  reasonable  apprehension  of  immediate  physical  injury  to  a 
human  being":  2  Bishop's  Criminal  Law,  sec.  23.  And  see 
State  v.  Gorham,  55  N.  H.  152.  In  Rapalje's  Law  Dictionary, 
^"^^  under  the  word  "assault,"  both  definitions  are  recognized. 
To  constitute  an  assault  with  a  dangerous  weapon  it  is  neces- 
sary that  the  weapon  should  be  presented  at  the  party  intended 
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to  be  assaulted,  within  the  distance  at  which  it  may  do  execu- 
tion: 1  McLain's  Criminal  Law,  sec,  232,  p.  199,  and  cases  cited 
in  note  4.  There  is  evidence  that  that  was  done  in  this  case; 
that  the  defendant  stood  at  the  fence  and  deliberately  fired  a 
pistol  at  or  in  the  direction  of  the  complainant,  who  was  about 
«ixty  feet  away,  the  ball  just  missing  him,  as  before  stated. 
But  the  defendant  says  he  did  not  intend  to  hit  him,  but  only 
to  scare  him.  Assuming  tliis  to  be  true,  as  we  must  do  in  or- 
der to  sustain  the  refusal  to  charge  as  requested,  did  it  con- 
stitute an  assault  with  a  dangerous  weapon  under  the  statute? 
We  think  it  did.  The  act  of  firing  the  pistol  at  the  complain- 
ant, or  in  the  direction  where  he  was  standing,  with  the  intent 
to  frighten  him,  was  not  only  wholly  inexcusable,  but  unlawful 
and  reckless  as  well.  It  was  an  act  which  was  well  calculated 
to  inflict  serious  personal  injury;  and  from  such  an  act  the 
law  implies  malice.  That  it  was  an  assault  the  defendant's 
counsel  did  not  deny;  but  he  contends  it  was  no-t  an  assault 
with  a  dangerous  weapon.  Let  us  see.  There  was  an  assault 
— this  is  admitted.  It  was  made  with  a  loaded  pistol.  A 
loaded  pistol  is  a  dangerous  weapon.  Without  the  use  of  the 
pistol  there  would  have  been  no  assault.  It  logically  as  well 
as  necessarily  follows,  therefore,  that  the  offense  committed  was 
that  of  an  assault  with  a  dangerous  weapon.  The  statute  un- 
der which  the  indictment  was  found  (Rhode  Island  Gen.  Laws, 
cap.  277,  sec.  19),  reads  thus:  "Every  person  who  shall  make  an 
assault  or  battery,  or  both,  with  a  dangerous  weapon,  shall  be 
imprisoned  not  exceeding  two  years."  It  will  thus  be  seen  that 
it  is  not  necessary,  in  order  to  constitute  the  offense,  that  any 
bodily  hurt  should  be  inflicted — that  is,  that  any  battery  should 
follow — ^but  only  that  the  assault  should  be  made  with  a  dan- 
gerous weapon. 

Amongst  the  cases  which  hold  that  it  is  an  assault  to  point 
a  loaded  weapon  at  a  person,  or  to  recklessly  fire  a  pistol  in  the 
direction  of  another,  see  Morgan  v.  State,  33  Ala.  4114;  ^''* 
United  States  v.  Kierman,  3  Cranch  C.  C.  435;  State  v.  Shepard, 
10  Iowa,  130;  Crow  v.  State,  41  Tex.  471,  472;  Header  v. 
Stone,  7  Met.  151. 

We  think  there  is  sufficient  evidence  to  sustain  the  verdict. 
The  other  grounds  upon  which  a  new  trial  was  claimed  not 
having  been  urged  at  the  bar,  there  is  no  occasion  for  us  to  con- 
sider them. 

Petition  for  a  new  trial  denied,  and  case  remitted  to  the  com- 
mon pleas  division  for  sentence. 
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ASSAUI/r,  WHAT  IS  NOT.— The  firing  of  a  revolver  In  close 
proximity  to  a  person,  without  pointing  it  at  him  or  Intending  to 
harm  him,  but  with  an  intention  of  frightening  him,  is  not  an  as- 
sault: Degenhardt  v.  Heller,  93  Wis.  CC2,  57  Am.  St.  Bep.  945; 
neither  is  the  jiointing  at  another  of  an  unloaded  pistol  or  a  pistol 
not  shown  to  have  been  loaded  and  threatening  to  use  it  upon  him: 
Klein  v.  State,  9  Ind.  App.  305,  53  Am,  St,  Rep.  354.  Compare  State 
V.  Herron,  12  Mont  230,  33  Am.  St  Rep.  578. 


FIEST  NATIONAL  BANK  OF  SHREVEPORT  t.  RAN- 
DALL. 
[20  Rhode  Island,  319.] 

CREDITORS'  BILLS  TO  SET  ASIDE  fraudulent  conveyances 
and  bills  to  reach  equitable  assets  rest  upon  distinct  grounds  of 
Jurisdiction,  as  the  former  invokes  the  aid  of  the  court  for  relief 
from  fraud,  and  the  latter  for  the  appropriation  of  assets  which  can- 
not be  reached  by  law.  Both  kinds  of  bills  are,  however,  proceed- 
ings in  equity,  and  subject  to  the  same  general  rules. 

EQUITY  JURISDICTION.— The  office  of  equity  is  to  supple- 
ment, not  to  supplant,  the  law,  and  when  the  remedy  at  law  is  ad- 
equate, equity  will  not  Interfere. 

CREDITORS'  BILLS  TO  REACH  EQUITABLE  ASSETS 
CANNOT  STAND  until  legal  remedies  have  been  exhausted,  and 
the  complainants'  rights  as  creditors  have  been  established  in  the 
Jurisdiction  where  the  equitable  remedy  is  sought. 

FRAUDULENT  CONVEYANCES  —  ATTACK  AT  LAW.— 
If  a  transfer  of  property  is  fraudulent  and  void  as  to  a  creditor, 
the  debtor  retains  his  interest  in  the  property,  as  to  such  creditor, 
notwithstanding  the  conveyance,  and  the  latter  may  afttack  it  in  an 
action  at  law. 

JUDGMENTS  — SISTER  STATE  — CONCLUSIVENESS  OP 
PRESENT  DEBT. — A  judgment  recovered  in  another  state  is  not 
conclusive  of  the  existence  of  a  present  debt,  because  of  the  defenses 
which  may  be  urged  against  it. 

FRAUDULENT  CONVEYANCES  —  PLEADING.  —  Allega- 
tions that  a  'conveyance  is  without  consideration  and  for  the  purpose 
of  hindering  and  delaying  creditors  are  not  conclusive  even  on  de- 
mun-er,  because  such  conveyance  is  not  void  if  the  debtor  has  otlier 
property  sufficient  to  satisfy  his  debts.  The  best  and  most  conclu- 
sive evidence  that  the  debtor  has  no  other  property  is  the  return  of 
an  execution  unsatisfied. 

FRAUDULENT  CONVEYANCES  —  SETTING  ASIDE  — 
After  a  creditor  has  secured  a  lien  by  attachment  upon  property  of 
his  debtor  fraudulently  conveyed,  and  has  recovered  a  judgment 
against  the  grantor,  upon  which  execution  is  to  issue,  a  court  of 
equity  has  independent  and  auxiliary  jurisdiction  to  set  aside  tlie 
conveyance  in  order  to  clear  away  a  cloud  upon  the  title,  so  that  the 
interest  of  the  debtor  may  be  sold  to  better  advantage  for  both  bis 
and  his  creditor's  benefit 

FRAUDULENT  CONVEYAN<JE  —  BILL  TO  SET  ASIDE  — 
PLEiADING.— If  a  grantee  in  voluntary  conveyance  is  a  party  to  a 


868  First  National  Bank  v.  Randall.  [R.  I. 

bill  to  set  It  aside  as  fraudulent  against  creditors,  It  Is  not  necessary 
to  nlloffe  that  he  actually  participated  in,  or  was  privy  to,  the  gran- 
tor's fruuduleut  purpose. 

S.  0.  Edwards,  W.  F.  Angell,  and  S.  Edwards,  ^r  the  plaintiff. 

H.  A.  McKinney,  for  the  defendants. 

820  STINESS,  J.  The  complainant,  having  obtained  a 
judgment  in  Louisiana  against  Charles  J.  Randall,  brings  this 
bill  as  a  creditor  to  set  aside  a  conveyance  of  realty  in  this  state 
made  by  said  Randall,  which  is  alleged  to  be  a  fraudulent  con- 
veyance. 

Tlie  bill  is  demurred  to  upon  the  grounds:  1.  That  there  la 
no  allegation  that  the  complainant  has  judgment  in  this  state; 
2.  That  there  is  no  allegation  that  execution  has  been  issued 
and  remedy  at  law  exhausted;  3.  That  there  is  no  allegation 
that  at  the  time  of  the  conveyance  said  Randall  had  no  other 
estate  subject  to  execution;  4.  That  it  is  not  alleged  that  the 
other  respondents  had  knowledge  of  the  judgment  or  had  a 
fraudulent  intent. 

The  allegations  of  the  bill  applicable  to  these  objections  are 
that  the  judgment  has  not  been  satisfied;  that  the  conveyance 
was  without  consideration  and  for  the  purpose  of  preventing 
the  complainant  from  pursuing  said  property  for  the  purpose 
of  collecting  its  claim;  that  Charles  J.  Randall  is  not  a  res- 
ident of  this  state  and  is  not  to  be  found  herein,  and  that 
he  has  no  property  in  this  state  which  it  can  attach  and  there- 
by secure  service  of  process,  and  that  the  complainant  has  ex- 
hausted all  the  remedies  at  law  within  its  power  against  said 
Randall. 

Creditors'  bills  to  set  aside  fraudulent  conveyances  and  bills 
to  reach  equitable  assets  are  frequently  treated  as  though  they 
were  the  same  thing.  In  some  respects  they  are  alike,  but 
the  grounds  of  jurisdiction  upon  which  they  rest  are  quite  dis- 
tinct, the  former  invoking  the  aid  of  the  court  for  relief  from 
fraud,  and  the  latter  for  the  appropriation  of  assets  which  can- 
not be  reached  at  law.  Both  are  proceedings  in  equity,  and  so 
are  subject  to  the  same  general  rules.  ***  The  ofTice  of  equity 
is  to  supplement  and  not  to  supplant  the  law.  Hence,  when 
the  remedy  at  law  is  adequate,  equity  does  not  need  to  inter- 
pose. 

The  rule,  therefore,  that  a  bill  to  reach  equitable  assets  can- 
not stand  until  legal  remedies  have  been  exhausted,  and  the 
complainant'g  right  as  a  creditor  has  been  established  in  the 
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jurisdiction  where  the  equitable  remedy  is  sought,  is  applied 
to  both  proceedings,  because  it  is  based  upon  the  principles 
that  the  aid  of  equity  should  not  be  invoked  when  there  is  an 
adequate  remedy  at  law,  and  that  the  court  of  law  is  the  prop- 
er forum  to  establish  a  right  of  recovery.  Of  course,  there 
must  be  exceptions  in  cases  where  the  requirements  of  the  rule 
cannot  be  complied  with,  and  one  is  to  be  found  in  Merchants' 
Kat.  Bank  v.  Paine,  13  R.  I.  592.  That  was  the  case  of  a 
foreign  and  absconding  debtor,  who  had  real  and  personal  es- 
tate here  which  had  been  given  to  trustees  for  the  benefit  of 
himself  and  others  by  the  will  of  his  father.  The  complainant 
claims  that  the  decision  supports  this  case.  But  the  radical 
difference  between  the  two  cases  is  that  in  the  former  the 
ftssets  were  purely  equitable,  and  hence  no  service  of  process 
could  be  made  either  upon  the  debtor  himself  or  by  attachment 
of  his  property  in  an  action  at  law.  In  a  case  like  the  present 
one,  where  it  is  alleged  that  the  transfer  of  property  was  fraud- 
ulent and  void  as  to  a  creditor,  it  is  held  that,  as  to  such  credi- 
tor, the  debtor  retains  his  interest  in  the  property,  notwith- 
standing the  conveyance,  and  it  can,  therefore,  be  attached  in 
an  action  at  law:  McKenna  v.  Crowley,  16  R.  I.  364. 

The  fact  that  the  complainant  has  a  judgment  against  the 
debtor  in  another  state  is  not  conclusive  of  the  existence  of 
a  present  debt,  because  there  may  be  defenses  such  as  pay- 
ment, lack  of  proper  service,  setoff,  and  the  like.  Nor  are  the 
allegations  conclusive  that  the  conveyance  was  without  consid- 
eration and  for  the  purpose  of  hindering  and  defrauding  cred- 
itors, even  on  demurrer;  because  such  a  conveyance  is  not  void 
if  the  debtor  has  other  property  sufficient  to  satisfy  his  debts, 
and  from  which  the  complaining  creditor  can  get  his  pay;  and 
we  regard  the  rule  as  settled  in  this  state  that  ^-*  the  best  and 
conclusive  evidence  that  the  debtor  has  no  other  property  is  the 
return  of  an  execution  unsatisfied:  Merchants'  Nat.  Bank  v. 
Paine,  13  E.  I.  593;  Ginn  v.  Brown,  14  R.  I.  524;  Stone  v. 
Westcott,  18  R.  I.  517.  While,  therefore,  the  legal  remedy  is 
op«n,  and  neither  the  debt  nor  the  fraud  in  conveyance  is  con- 
clusively established,  the  grounds  for  jurisdiction  in  equity  do 
not  appear. 

The  strict  application  of  the  rule  above  stated  has  been  so 
far  relaxed  in  McKenna  v.  Crowley,  16  R.  I.  364,  as  to  hold 
that  after  a  creditor  has  secured  a  lien  by  attachment  upon 
property  fraudulently  conveyed,  and  has  recovered  a  judgment 
against  the  grantor,  upon  which  execution  is  to  issue,  the  court 
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in  equity  has  the  independent  and  auxiliary  jurisdiction  to  set 
aside  the  conveyance  in  order  to  clear  away  a  cloud  upon  the 
title,  60  that  the  interest  of  the  debtor  may  be  sold  to'  better 
advantage  for  both  his  and  his  creditor's  benefit.  The  juris- 
diction is  quite  distinct  from  that  of  a  creditor's  bill  to  reach 
equitable  assets,  and  hence  the  court  remarked  that  "it  is  the 
levy  of  the  execution  giving  a  lien,  and  not  its  return  unsatis- 
fic<1,  which  is  the  prerequisite  to  it." 

Tlie  line  of  decisions  in  this  state  which  is  thus  outlined  is 
consistent,  and  is  in  harmony  with  decisions  elsewhere  and  with 
well-established  principles,  as  shown,  by  citations  in  previouB 
opinions,  so  that  it  is  not  necessary  to  review  authorities  again 
in  this  case.  From  these  decisions  it  appears  that  the  com- 
plainant is  not  yet  in  a  position  to  invoke  the  aid  of  a  court  of 
equity,  and  this  disposes  of  the  first  three  grounds  of  demurrer 
to  the  bill. 

As  to  the  fourth  ground  of  demurrer,  that  it  is  not  alleged 
that  the  other  respondents  had  knowledge  of  the  judgment  or 
had  a  fraudulent  intent,  it  is  disposed  of  by  McKenna  v.  Crow- 
ley, 16  R.  I.  364,  where  the  court  said:  *1t  was  not  necessary 
that  the  grantee,  the  conveyance  being  voluntary,  should  actu- 
ally participate  with  the  grantor  in  his  purpose,  or  be  privy 
to  it." 

Demurrer  to  the  bill  sustained. 


CRT^DTTOR'S  BILTv.— A  CREDITOR  MTTST  FIRST  EXHAUST 
his  remedy  at  law  before  filing  a  bill  In  equity:  See  the  monosraphle 
note  to  Massey  v.  Gorton,  90  Am.  Dec.  28.S.  For  modlflcatlong  of 
this  rule,  see  the  monographic  note  to  Ladd  v.  Judson,  66  Am.  St. 
Rep.  274,  275. 

CREDITOR'S  BIU..— FOREIGN  .TTDGMENTS  as  a  basis  for 
cpedltors'  bills  are  considered  In  the  monographic  note  to  Ladd  v. 
Judson,  66  Am.  St.  Rep.  278-280. 

A  FRAUDULENT  TRANSFER  IS  VOID  AGAINST  all  creditors 
of  the  debtor,  and,  as  against  the  fraudulent  transferee,  a  creditor 
may  seize  the  property  as  that  of  the  grantor:  First  Nat.  Bank  v. 
Maxwell,  12.'{  Cal.  3R0,  69  Am,  St  Rep.  64.  Creditor's  suits  to  reach 
property  fraudulently  conveyed  are  discussed  In  the  extended  notes 
to  Ladd  V.  Judson,  66  Am.  St  Rep.  286,  287;  Massey  v.  Gorton,  90 
▲m.  Dec.  293-290b 
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•   STATE  V.  WATSON". 

[20  Rhode  Island,  854.] 

MARHIAOR  AND  DIVORCE  —  VACATING  DIVORCE  — 
ADULTERY.— After  a  decree  of  divorce  has  been  set  a«id€  the  prior 
marriage  is  in  full  force,  and  the  husband,  by  thei-eafter  having  car- 
nal Icnowledge  of  the  body  of  his  second  wife,  commits  adultery. 

JUDGMENTS.— COURTS  HAVE  INHERENT  POWER  TO 
AMEND  OR  SET  ASIDE  their  Judgments  for  cause. 

JUDGMENTS  —  FRAUD  IN  OBTAINING  —  VACATION — 
DIVORCE.— Fraud  of  the  party  in  whose  favor  a  judgment  is  ren- 
dered and  the  innocence  of  the  other  party  thereto  are  sufficient 
grounds  for  vacating  the  judgment  Divorce  decrees  are  subject 
to  this  rule. 

JUDGMENTS  —  DIVORCE  DECREES  —  SETTING  ASIDE 
FOR  FRAUD.— Fraud  of  one  of  the  parties  in  obtaining  a  decree  of 
divorce  is  good  ground  for  setting  it  aside. 

CRIMINAL  PLEADING  REQUIRES  THAT  A  PLEA  to  the 

jurisdiction  shall  precede  the  plea  of  not  guilty.  If  the  special  plea 
is  determined  against  the  defendant,  he  may  then  be  allowed  to 
plead  over. 

CRIMINAL  PI,EADING.— AFTER  PLEA  OP  NOT  GUILTY, 
the  defendant  cannot  file  any  other  plea  without  leave  of  court 

CRIMINAL  PLEADING.— PLEA  OP  AUTREFOIS  CON- 
VICT must  allege  that  the  two  offenses  are  the  same,  and  if  the 
offenses  charged  in  tlie  two  indictments  are  distinct,  though  com- 
mitted concurrently,  they  may  be  separately  prosecuted. 

CRIMINAL  LAW.— MOTIONS  TO  QUASH  INDICTMENTS 
or  other  criminal  process  are  addressed  alone  to  the  discretion  of  the 
trial  court,  and  can  be  granted  only  for  defects  apparent  on  the 
record.    Matters  dehors  the  record  must  be  set  up  by  plea. 

W.  B.  Tanner,  attorney  general,  and  C.  F.  Stearns,  assistant 
attorney  general,  for  the  plaintiff. 

J.  E.  Dennison  and  G.  R.  McKenna,  for  the  defendant. 

»"  TILLINGHAST,  J.  The  defendant,  who  has  been  con- 
victed of  the  crime  of  adultery  with  one  Mary  A.  Watson,  now 
peti'tions  for  a  new  trial  on  numerous  grounds,  the  substance 
of  which,  so  far  as  we  are  able  to  understand  them  from  the 
confused  statement  thereof,  is  that  the  verdict  is  against  the 
evidence  and  that  the  court  erred  in  certain  rulings  which  will 
be  hereinafter  mentioned. 

The  uncontradicted  testimony  offered  by  the  state  shows  that 
the  defendant  lived  with  the  said  Mary  A.  Watson  as  his  wife 
for  nearly  mx  years,  during  two  of  which  he  lived  with  her 
in  Hopkinton  in  this  state,  and  that  he  had  three  children  by 
her.  While  the  defendant  does  not  attempt  to  deny  that  he 
lived  with  said  Mary  as  his  wife,  yet  he  contends  and  sets  up 
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as  a  defense  to  the  indictment  that  such  ^**  cohabitation  was 
not  adulterous  because,  as  he  alleges,  he  had  obtained  a  divorce 
from  his  former  wife,  and  that  he  was  lawfully  married  to  said 
Mary  at  that  time;  and  the  vital  question,  therefore,  is  as  to 
•the  validity  of  said  divorce. 

The  facts  are  those:  In  1870  the  defendant  was  lawfully 
married  to  Melinda  Buddington  in  the  state  of  Connecticut. 
On  the  twenty-first  day  of  May,  1889,  the  superior  court  of 
"Windham  county,  Connecticut,  upon  a  petition  filed  by  him, 
granted  a  decree  divorcing  him  from  his  said  wifa  On  the 
twenty-third  day  of  May,  1889,  two  days  after  the  said  decree 
was  granted,  the  defendant  married  said  Mary  A.  Watson,  in 
Stirling,  Connecticut,  and  subsequently  lived  with  her  as  his 
wife  as  aforesaid.  Shortly  after  said  divorce  was  granted  the 
respondent  therein  filed  a  petition  in  said  superior  court,  asking 
that  said  decree  be  set  aside  and  the  case  re-entered  upon  the 
docliet,  which  motion,  after  notice  and  hearing,  was,  on  the 
eighteenth  day  of  June,  1889,  granted,  the  court  finding  that 
the  respondent  therein  was  prejudiced  by  the  decree;  that  she 
had  a  good,  defense  to  the  action,  and  was  prevented  by  mis- 
take and  accident  from  appearing  to  oppose  the  sama  The 
court  also  found  that  said  respondent  had  employed  counsel  to 
oppose  the  granting  of  the  petition  for  divorce,  and  that  her 
counsel  had  actually  appeared  to  defend  the  suit  but  had  not 
entered  his  appearance  upoji  the  docket,  and  also  that  the  pe- 
titioner knew  that  the  respondent  had  so  appeared. 

In  view  of  these  facts  the  court,  Douglas,  J.,  charged  the 
jury  in  the  case  at  bar  that  said  Melinda  Watson  continued 
to  be  the  wife  of  this  defendant  from  the  time  of  said  first- 
mentioned  marriage  in  1870,  except  at  most  during  the  inter- 
val from  the  21st  of  May,  1889,  to  the  19th  of  June,  1889,  and 
that  what  the  relations  of  the  parties  were  under  the  law  of 
Connecticut  during  the  term  at  which  the  decree  of  divorce  was 
entered  it  was  not  necessary  for  the  jury  to  consider,  as  it  did 
not  affect  the  case. 

The  defendant's  counsel  reques-ted  the  court  to  charge  as  fol- 
lows: "1.  That  a  man  who  in  good  faith  marries  a  woman, 
when  he  was  divorced  from  his  former  wife,  and  the  divorce 
^^®  was  believed  by  both  of  them  (parties  to  the  second  mar- 
riage) to  be  valid  and  conclusive,  he  cannot  be  convicted  of 
adultery  with  her  (second  wife)  if  neither  he  nor  she  were  mar- 
ried persons,  but  single,  at  the  time  of  their  marriage  to  each 
other,  unless  they  had  been  divorced  from  each  other  since 
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their  marriage  and  before  the  alleged  adultery;  2.  After  a  di- 
vorce from  a  former  wife  a  man  does  not,  by  cohabiting  as  man 
and  wife  under  his  second  marriage  or  by  having  carnal  knowl- 
edge of  the  body  of  his  second  wife,  commit  the  crime  of  adul- 
tery. But  the  indictment  should  allege  the  second  marriage, 
and  all  the  other  facts  constituting  bigamous  cohabitation  if 
the  second  marriage  took  place  in  another  state;  and  if  the 
jury  find  these  facts  to  be  true,  there  is  a  variance  between  the 
evidence  and  the  pleadings,  and  verdict  should  be  'not  guilty.'  " 

In  reply  to  these  requests  the  court  said:  "I  understand  the 
first  request  to  apply  in  this  way:  That  if,  during  the  time  that 
the  decree  of  divorce  was  in  force — that  is  to  say,  from  May 
21,  1889,  to  the  ISth  of  June,  1889— that  on  the  23d  of  May, 
when  the  ceremony  of  marriage  was  gone  through,  these  parties 
were  not  living  in  adultery.  I  will  charge  you  for  the  pur- 
poses of  this  case  that  that  is  so.  But  you  see  that  is  not  the 
time  that  this  indictment  charges  them  with  having  committed 
adultery.  The  second  is  that  after  the  divorce  from  the  former 
wife  the  man  does  not,  by  cohabiting  as  man  and  wife  under 
his  second  marriage,  or  by  having  carnal  knowledge  of  the  body 
of  his  second  wife,  commit  the  crime  of  adultery.  That  I  re- 
fuse.*' 

We  do  not  see  that  the  defendant  has  any  ground  to  com- 
plain of  this  instruction.  After  the  decree  of  divorce  was  set 
aside  in  manner  aforesaid,  it  is  clear  that  the  first-mentioned 
marriage  was  in  full  force;  and,  therefore,  the  defendant  was  a 
married  man  and  had  a  wife  living  at  the  time  of  the  commis- 
sion of  the  alleged  crime  of  adultery,  if,  indeed,  such  was  not 
the  case  at  the  date  of  his  second  marriage. 

It  is  evident  from  an  inspection  of  the  record  of  the  divorce 
867  proceedings  that  the  Connecticut  court  was  imposed  upon 
and  deceived  by  the  defendant  in  connection  with  the  grant- 
ing of  said  decree;  in  short,  that  the  decree  was  obtained  by 
fraud.  And  upon  this  fact  being  shown  by  the  respondent  in 
that  case  said  court  promptly  righted  the  wrong  thus  perpe- 
trated and  placed  the  parties  to  the  suit  where  they  were  be- 
fore. 

That,  as  a  general  proposition,  courts  have  power  to  set  aside, 
"vacate,  modify,  or  amend  their  judgments  for  good  cause  no 
one  will  question,  such  power  being  inherent  in  the  court  as 
a  part  of  its  necessary  machinery  for  the  due  administration 
of  justice.  And  whenever  a  judgment  is  obtained  by  the  fraud 
of  the  party  in  whose  favor  it  is  rendered,  and  the  other  party. 
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is  not  implicated  therein,  of  course  this  constitutes  a  good  anid 
sufficient  cause  for  vacating  the  judgment.  Decrees  in  divorce 
suits  are  not  exempted  from  the  operation  of  this  rule,  although 
courts  are  more  reluctant  to  disturb  a  decree  of  divorce,  es- 
pecially after  a  second  marriage  involving  the  interest  of  third 
persons.  A  full  discussion  of  the  general  question  involved 
may  be  found  in  the  cases  cited  in  2  Bishop  on  Marriage,  Di- 
vorce, and  Separation,  sec.  1552,  note  3;  also  1  Black  on  Judg- 
ments, sec,  320. 

In  Bradstreet  v.  l^eptune  Ins.  Co.,  3  Sum.  604,  Story,  J., 
says:  "I  know  of  no  case  where  fraud,  if  established  by  compe- 
tent proofs,  is  not  sufficient  to  overthrow  any  judgment  or  de- 
cree, however  solemn  may  be  its  form  of  promulgation." 

In  Adams  v.  Adams,  51  N.  H.  388,  12  Am.  Eep.  134,  which  is 
a  leading  case  upon  the  subject  under  consideration.  Bellows, 
C.  J.,  says:  "This  doctrine,  in  regard  to  impeaching  judgments 
and  decrees  for  fraud,  has  been  applied  in  numerous  cases  to  de- 
crees in  divorce  suits  and  suits  for  nullity  of  marriage,  and  the 
weight  of  authority  is  greatly  in  favor  of  such  application.  Up- 
on principle,  there  is  no  solid  ground  for  any  distinction  be- 
tween decrees  in  divorce  suits  and  other  judgments;  or,  if  there 
be  any,  it  is  to  be  found  in  the  much  greater  danger  of  fraud 
and  imposition  in  divorce  cases,  as  compared  with  others,  thus 
adding  largely  to  the  necessity  and  importance  of  preserving  the 
power  to  correct  or  vacate  ^^^  decrees  that  have  been  obtained 
by  fraud  and  imposition.  Accordingly,  it  is  laid  down  in 
Bishop  on  Marriage,  Divorce,  and  Separation,  section  699,  that 
if  a  tribunal  has  been  imposed  upon,  and  in  consequence  of  the 
fraud  a  judgment  of  divorce  has  been  wrongfully  rendered,  it 
may  vacate  this  judgment  when,  upon  a  summary  proceeding, 
it  is  made  cognizant  of  the  fraud."  To  the  same  effect  are 
Edson  V.  Edson,  108  Mass.  690,  11  Am.  Rep.  393;  Bomsta  v. 
Johnson,  38  Minn.  230;  Wisdom  v.  Wisdom,  24  Neb.  651,  8 
Am.  St.  Eep.  215. 

It  is  clear,  then,  that  whatever  the  status  of  the  defendant 
was  between  the  time  of  the  granting  of  said  decree  of  divorce 
and  the  annulment  thereof,  yet  the  said  Matilda  Watson  was 
his  lawful  wife  during  the  time  covered  by  the  indictment  in 
this  case. 

The  next  error  alleged  to  have  been  committed  by  the  pre- 
siding justice  is  that  he  overruled  the  defendant's  plea  to  the 
jurisdiction  of  the  court.  The  record  shows  that  on  March  23, 
1896,  the  defendant  was  arraigned  and  pleaded  "not  guilty,** 
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and  that  on  May  19,  1896,  without  having  asked  or  obtained 
permission  to  retract  this  plea,  and  without  permission  to  file 
any  further  plea,  he  filed  a  plea  to  the  jurisdiction,  as  he  styles 
it  (although  in  fact  it  is  a  plea  of  autrefois  convict,  which  is 
a  plea  in  bar),  in  which  he  sets  up  former  jeopardy  and  former 
punishment  for  the  same  or  a  kindred  offense.  On  June  8^ 
181)6,  the  defendant  also  filed  a  motion  to  dismiss  the  indict- 
ment for  want  of  jurisdiction,  on  the  ground  of  former  jeop- 
ardy. On  June  10th  he  filed  what  he  denominates  a  "motion 
to  quash,  in  the  nature  of  a  substantial  demurrer,**  on  the 
ground  that  the  indictment  charges  no  offense  known  to  the 
law,  and  for  various  other  reasons  not  appearing  of  record.  On 
the  same  day  he  made  a  motion  for  leave  to  withdraw  his  plea 
of  "not  guilty,"  which  was  denied  by  the  court,  whereupon  the 
trial  of  the  case  proceeded  and  the  jury  found  the  defendant 
guilty. 

First,  then,  as  to  said  plea  to  the  jurisdiction.  This  plea 
was  filed  too  late.  The  rules  of  criminal  pleading  require  that 
a  plea  to  the  jurisdiction,  like  a  demurrer,  plea  in  abatement, 
^^^  plea  in  bar,  or  any  other  special  plea  whatever,  shall  pre- 
cede the  plea  of  not  guilty.  If  the  special  plea  is  determined 
against  the  defendant,  the  practice  is  to  then  allow  him  to 
plead  over:  State  v.  Edgerton,  12  E.  I.  108.  Moreover,  after 
a  plea  of  not  guilty  the  defendant  cannot  file  any  other  plea 
without  leave  of  court:  Commonwealth  v,  Blake,  12  Allen,  188; 
Commonwealth  v.  Lannan,  13  Allen,  563.  We  have,  however, 
examined  said  plea  to  the  jurisdiction,  but  do  not  find  that  it 
would  have  been  of  any  avail  if  it  had  been  filed  in  season. 
It  sets  out,  or  attempts  to  set  out,  a  former  conviction  of  the 
defendant  for  bigamous  cohabitation  with  the  said  Mary  A. 
Watson,  the  indictment  in  which  case  covers  and  includes  the 
same  time  on  which  the  offense  is  laid  in  the  one  before  us. 
It  also  sets  out  that  the  defendant  was  imprisoned  for  six 
months  and  ten  days  for  said  offense,  and  he  refers  to  the  record 
of  said  case  in  support  of  his  allegation.  As  that  case  was  be- 
fore this  division  on  habeas  corpus,  we  can  properly  take  notice 
of  the  facts  therein,  and  they  are  these:  The  defendant  wa& 
convicted  of  bigamous  cohabitation  with  said  Mary  A.  Watson, 
as  alleged  in  the  plea,  and  was  sentenced  therefor  to  imprison- 
ment for  the  term  of  four  years.  iSome  time  after  he  was  com- 
mitted he  obtained  a  writ  of  habeas  corpus  on  the  ground  that 
the  indictment  stated  no  offense  known  to  the  law,  and  after 
hearing  thereof  this  court  decided  that  the  indictment  waa 
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fatally  defective  and  ordered  the  defendant  discharged  from  im- 
prisonment: See  Watson,  Petitioner,  19  R.  I.  342.  It  will  at 
once  be  seen,  therefore,  that  said  plea  to  the  jurisdiction,  so- 
called,  is  without  any  force  or  validity.  The  indictment  on 
which  he  was  tried,  convicted,  and  sentenced  was  not  only  for 
another  and  distinct  offense  from  that  with  which  he  is  charged 
in  the  indictment  now  before  us,  but  by  reason  of  being  fatally 
defective  in  the  manner  aforesaid  was  a  mere  nullity.  "Where 
there  is  no  jurisdiction,"  as  said  by  Mr.  Wharton  in  his  work 
on  Criminal  Pleading  and  Practice,  ninth  edition,  section  507, 
*'or  where  the  indictment  is  defective  even  in  a  capital  case, 
it  is  agreed  on  all  sides  the  defendant  has  never  been  in 
jeopardy,  and  consequently,  if  judgment  be  arrested,  a  new  in- 
dictment can  ^^*^  be  preferred  and  a  new  trial  instituted  with- 
out violation  of  the  constitutional  limitation.  Even  partial  en- 
durance of  punishment  under  a  defective  indictment  will  be  no 
bar  when  the  proceedings  are  reversed  on  the  defendant's  mo- 
tion; although  it  is  otherwise  when  the  judgment  is  unreversed. 
But  a  judgment  erroneously  arrested  on  a  good  indictment  may 
be  a  bar";  See,  also,  Kohlheimer  v.  State,  39  Miss.  548,  77  Am. 
Dec.  689,  cited  by  counsel  for  defendant.  Moreover,  a  plea 
of  autrefois  convict  must  allege  that  the  two  offenses  are  the 
same;  for  when  the  offenses  charged  in  the  two  indictments  are 
distinct,  though  committed  concurrently,  they  are  separably 
prosecutable.  Thus,  the  fact  that  a  person  has  been  convicted 
of  keeping  a  drinking-house  and  tippling-shop  is  no  bar  to  an 
indictment  for  presuming  to  be  a  common  seller,  although  both 
indictments  cover  the  same  period  of  time  and  are  supported 
by  the  same  acts  of  illegal  sale:  State  v.  Inness,  53  Me.  536. 
Blackstone  says  that  the  pleas  of  former  acquittal  or  former 
conviction  must  be  upon  a  prosecution  for  the  identical  act  and 
crime:  4  Blackstone's  Commentaries,  336.  And  Chief  Justice 
Shaw  says  that,  in  considering  the  identity  of  the  offense,  it 
must  appear  by  the  plea  that  the  offenses  charged  in  both  cases 
are  the  same  in  law  as  well  as  in  fact;  and  that  the  plea  will 
be  vicious  if  the  offense  charged  in  the  two  indictments  be  per- 
fectly distinct  in  point  of  law,  however  nearly  they  may  be 
connected  in  fact:  Commonwealth  v.  Roby,  12  Pick.  496; 
Rice's  Criminal  Evidence,  sec.  385,  and  cases  cited;  Common- 
wealth V.  Putnam,  1  Pick.  136,  140. 

As  to  the  defendant's  motion  to  dismiss,  it  is  sufficient  to 
Bay  that  it  is  based  upon  the  same  ground  as  the  plea  which  we 
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hare  just  passed  upon,  and  hence  requires  no  further  consid- 
eration. 

The  defendant's  "motion  to  quash,  in  the  nature  of  a  sub- 
stantial demurrer,"  was  properly  overruled.  A  motion  to 
quash  an  indictment  or  other  criminal  process  is  addressed  to 
the  discretion  of  the  trial  court,  and,  as  said  by  Ames,  C.  J., 
in  State  v.  McCarty,  4  R.  I.  84,  "is  never  granted  unless  by  this 
short  dealing  the  ends  of  justice  can  be  as  well  attained,  and 
the  rights  and  equities  of  the  parties  as  well  *®*  observed  aa 
by  allowing  the  cause  to  go  on  to  its  termination  in  the  accus- 
tomed mode":  See,  also,  Chitty's  Criminal  Law,  300-303.  We 
have,  however,  examined  the  indictment  in  the  case  at  bar,  and 
find  that  it  is  in  the  ordinary  form,  and  clearly  and  technically 
sets  out  and  charges  the  crime  of  adultery. 

As  to  that  part  of  the  motion  which  sets  up  matters  dehors 
the  record,  we  reply  that,  in  the  first  place,  it  sets  out  no  groimd 
oi  defense,  and,  in  the  second  place,  even  if  it  did,  the  matter 
should  have  been  set  up  by  plea  and  not  by  motion  to  quash, 
as  the  latter  can  be  granted  only  for  defects  apparent  on  the 
record:  Howland  v.  School  Dist.,  15  R.  I.  184.  See,  also.  State 
V.  Drury,  13  R.  I.  540;  State  v.  Maloney,  12  R.  I.  251;  Whar- 
ton's Criminal  Pleading  and  Practice,  sees.  386-388. 

The  only  remaining  motion  to  be  considered  in  this  case  is 
that  in  arrest  of  judgment,  which  is  merely  a  rehash  of  the 
defendant's  pica  to  the  jurisdiction,  so-called,  and  of  his  sub- 
sequent motions  which  we  have  already  considered.  The  mo- 
tion is  coupled  with  an  argument  to  the  effect  that  the  defend- 
ant, if  indictable  at  all,  should  have  been  indicted  for  some 
other  offense  than  that  of  adultery,  and  also  that  one  of  the 
guilty  parties  cannot  be  indicted  v.ithout  the  other.  It  would 
not  seem  to  require  a  very  thorough  knowledge  of  criminal 
pleading  in  order  for  counsel  to  avoid  mistakes  of  this  sort,  as 
well  as  those  hereinbefore  pointed  out.  The  motion  in  arrest 
of  judgment  is  overruled. 

We  have  examined  the  numerous  other  grounds  contained  in 
the  defendant's  petition  for  a  new  trial,  but  do  not  find  that 
they  are  entitled  to  any  serious  consideration. 

Petition  denied  and  case  remitted  to  the  common  pleaB  divi- 
sion for  sentence. 


ADUI^TERT.— A  DIVORCED  MAN  does  not  commit  adultery  by 
marryltiip:  and  cohabiting  with  another  woman,  though  the  divorce 
was  procured  by  his  wife  and  he  has  obtained  no  divorce:  State  v. 
Weatherby,  43  Me.  258,  69  Am.  Dec.  59.  And  a  man  cannot  be  con- 
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vlctPd  of  adultery  who  In  good  faith  marries  a  Tvoman  whose  hus- 
band has  remained  absent  for  more  than  seven  years  without  being 
beard  from  and  is  believed  by  both  parties  to  he  dead,  although  in 
fact  he  is  still  living:  Commonwealth  v.  Thompson,  6  Allen,  501,  83 
Am.  Dec.  653.  Compare  Commouwealth  v.  Thompson,  11  Allen.  23, 
87  Am.  Dec.  685;  aJid  see  State  v.  Outshall,  109  N.  C.  764,  26  Am.  St 
Eep.  599. 

DIVORCE— VACATING  DECREE  OF.— A  decree  of  divorce  ob- 
tained by  a  husband  through  fraud  upon  the  wife  will  be  set  aside: 
Note  to  Brown  v.  Grove,  9  Am.  St.  Rep.  82G;  although  a  marriage  has 
been  contracted  on  its  faith  and  issue  born:  Allen  y.  Maclellan,  12 
Pa.  St.  328,  51  Am.  Dec.  608.  See,  further,  the  monographic  note  to 
Greene  v.  Greene,  61  Am.  Dec.  459-468;  Simpklns  T.  Simpliins,  14 
Mont  386.  43  Am.  St  Rep.  641. 


PARKER  V.  PROVIDENCE  CARRIAGE  COMPANY. 

[20  Rhode  Island,  378.] 

NEW  TRTAI^jnSCONDUCrr  OF  COUNSEL.— A  groundless 
and  wholly  unjustifiable  attack  by  counsel  upon  a  party  to  a  cause 
on  trial  before  a  jury  is  calculated  to  prejudice  their  minds  and 
prevent  them  from  impartially  weighing  the  evidence,  ftnd  is  graand 
for  a  new  triaL 

T,  P.  Owen,  for  the  plaintiff. 

E.  D.  Bassett,  E.  L.  Mitchell,  and  A.  P.  Sumner,  for  the  de- 
fendant. 

»^»  PER  CURIAM.  The  issue  in  this  case  was  whether  De»- 
lauriers  was  a  member  of  the  defendant  firm.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  thereby  finding  that  he  was. 
We  are  inclined  to  think  that  a  preponderance  of  the  etvidence 
is  aguinst  the  finding.  The  record  shows  that  the  plaintiif's  at- 
torney, while  examining  one  of  his  witnesses,  counsel  for  Des- 
lauriers  having  objected  to  a  question  put  to  the  witness,  stated 
in  the  presence  of  the  court  and  jury,  "I  expect  at  some  stage 
of  the  game  to  show,  by  the  testimony  of  witnesses  who  are 
perfectly  disinterested  and  know  about  these  transactions,  that 
it  is  an  old  trick  of  Deslauriers  to  do  such  work,  to  get  up  a 
company,  get  goods  for  twenty  per  cent  of  what  they  are  worth, 
and  then  swipe  the  whole  business,  and  steal  the  books,  etc." 
Such  an  attack  on  a  party  to  the  cause,  which,  so  far  as  the 
case  shows,  was  perfectly  groundless,  was  wholly  unjustifiable 
and  should  have  received,  as  it  did,  the  immediate  censure  of 
the  court.     It  was  calculated  to  prejudice  the  minds  of  the  jury 
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against  Deslauriers,  and  to  prevent  them  from  weighing  the 
evidence  with  that  discrimination  and  impartiality  to  which  he 
was  entitled.  It  may  have  caused  the  finding  against  him.  We 
are  of  the  opinion,  therefore,  that  a  new  trial  should  be 
granted. 

New  trial  granted,  and  ease  remitted  to  the  common  pleas 
division. 


NEW  TRIAL.— LANGUAGE  OP  OOUNSBTi  calculated  to  humil- 
iate and  degrade  the  defendant  in  the  ejes  of  the  jury  and  bj-stand- 
ers  cannot  be  permitted,  and  If  it  Is  not  checked  or  is  persiste<l  in 
after  warning  from  the  coiut.  It  is  ground  for  granting  a  new  trial: 
Monographic  note  to  McDonald  v.  People,  9  Am.  St.  Rep.  566. 
See,  too,  Haupt  v.  State,  108  Ga.  53,  75  Am.  St.  Rep.  19;  Kearney  v. 
State,  101  Ga.  803,  65  Am.  St  Rep.  344. 


MORGEIDGE  v.  PROVIDENCE  TELEPHONE  CO. 

[20  Rhode  Island,  386.] 

MASITER  AND  SERVANT— FELLOW-SERVANTS— HOW 
DETERMINED.— The  character  of  the  act,  and  not  the  rank  of 
the  person  performing  It,  furnishes  the  test  by  which  to  determine 
whether  in  the  performance  thereof  the  person  acting  is  the  reiv 
resentative  of  the  master  or  a  fellow-servant. 

MASTER  AND  SERVANT— FELLOW-SERVANTS— SUFER- 
INTENDENT  AND  WORKMAN.— A  superintendent  of  a  telephone 
company  in  directing  workmen  to  let  go  their  hold  on  a  telephone 
pole  which  they  are  raising  is  a  fellow-servant  with  them,  when  the 
order  might  as  well  have  been  given  by  any  other  employfi  as  by 
such  superintendent.  In  giving  such  order  the  superintendent  does 
not  perform  any  act  on  behalf  of  the  company  which  legally  de- 
volves upon  It  to  perform. 

D.  R.  Ballou  and  C.  S.  Tower,  for  the  plaintiff. 

D.  S.  Baker  and  W.  B.  Vincent,  for  the  defendant. 

8««  TILIJNGHAST,  J.  We  think  the  demurrer  should  be 
sustained.  The  plaintiff,  while  assisting  in  the  moving  of  a 
large  telephone  pole,  was  injured  by  reason  of  the  falling  there- 
of upon  his  body.  The  declaration  shows  that  the  superintend- 
ent in  charge  of  the  work  had  directed  the  plaintiff  and  sev- 
eral other  fellow-servants  of  his  to  raise  the  top  end  of  the 
pole,  in  order  that  a  carriage  on  two  wheels,  called  a  "dinkey,** 
could  be  placed  under  said  pole  for  the  purpose  of  moving  it 
to  the  hole  where  it  was  to  be  erected.    After  the  pole  had 
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been  raised,  said  "dinkey"  was  wheeled  under  the  same,  by  di- 
rection of  the  superintendent,  but  before  it  had  reached  the 
*®'^  place  where  it  was  intended  it  should  receive  said  pole — 
that  is,  before  it  came  in  contact  with  the  pole  so  as  to  support 
the  same — the  superintendent  gave  the  order  to  *1et  go,"  where- 
upon the  plaintiff,  supposing  that  the  "dinkey"  was  so  placed 
as  to  instantly  receive  the  weight  of  said  pole,  he  not  being  in 
a  position  where  he  could  see  the  "dinkey,"  obeyed  the  order, 
and,  by  reason  of  the  fact  that  the  pole  was  some  distance 
above  the  "dinkey"  when  said  order  was  given,  it  fell,  strik- 
ing the  plaintiff  and  seriously  injuring  him.  In  support  of 
the  declaration  it  is  contended  that  the  act  of  the  superintend- 
ent, in  ordering  the  plaintiff  and  his  fellow-servants  to  let  go 
their  hold  on  the  pole,  was  in  law  the  act  of  the  defendant  cor- 
poration and,  being  a  negligent  act,  gives  the  plaintiff  a  right 
of  action.  This  contention  is  not  tenable.  In  directing  the 
plaintiff  and  his  fellow-servants  to  let  go  their  hold  on  the 
pole  the  superintendent  was  not  performing,  on  behalf  of  the 
defendant  corporation,  any  duty  imposed  by  law  upon  it,  that 
is,  it  was  not  an  act  which  legally  devolved  upon  the  defendant 
to  perform.  The  order  to  let  go  might  as  well  have  been  given 
by  any  other  employe  as  by  the  superintendent.  It  was  a 
mere  incident  in  connection  with  the  raising  of  the  pole.  And 
as  it  is  the  character  of  the  act,  and  not  the  rank  of  the  per- 
son performing  it,  which  is  the  test  by  which  to  determine 
whether  in  the  performance  thereof  the  person  acting  is  the 
representative  of  the  master  (Hanna  v.  Granger,  18  R.  I.  507, 
512;  Larich  v.  Moies,  18  11.  I.  513;  Moody  v,  Hamilton  Mfg. 
Co.,  159  Mass.  70,  38  Am.  St  Eep.  39G),  it  is  clear  that  in  the 
giving  of  said  order  the  superintendent  was  acting  as  a  fellow- 
•ervant. 

The  recent  case  of  Donnelly  v.  San  Francisco  Bridge  Co.,  117 
Cal.  417,  is  singularly  pertinent.  There  the  plaintiff  was  in- 
jured while  engaged  in  the  work  of  pile-driving.  A  pile  had 
been  driven  too  deep,  and  the  plaintiff,  with  other  men,  wa» 
sent  by  the  superintendent  to  lay  a  foundation  for  a  jack- 
screw  to  raise  the  pile.  This  required  the  plaintiff  to  work  un- 
der the  pile-driver.  He  was  engaged  in  carrying  and  arranging 
blocks  upon  which  to  place  the  jack.  The  blocks  were  sup- 
plied from  a  place  ten  or  twelve  feet  above,  from  which  height 
****  they  were  thrown  down  to  the  workmen  below,  the  super- 
intendent directing  the  work.  While  the  plaintiff  was  stooping 
down  to  pick  up  a  block  he  was  struck  by  one  thrown  from 
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above.  The  man  above  inquired  before  he  threw  the  block  if" 
all  was  clear  below,  and  was  answered  in  the  affirmative  by  the- 
Buperintendent  and  others,  and  the  block  was  thrown.  The 
superintendent,  when  he  gave  his  answer,  was  standing  within. 
a  few  feet  of  the  plaintiff,  and  there  was  nothing  to  obstruct 
his  view  of  him.  It  appeared  that  the  superintendent  noticed 
the  plaintiff  the  instant  after  he  had  given  the  order,  and  called 
to  the  workman  to  hold,  but  it  was  too  late,  as  the  block  was^ 
already  falHng.  The  court  held  that  the  injury  resulted  from.- 
the  negligent  performance  of  an  act  which  it  was  no  part  of  thft; 
duty  of  the  defendant  to  perform,  and  hence  that  as  to  that  act 
the  superintendent  was  not  the  representative  of  the  master, 
and  reversed  the  judgment  of  the  court  below,  which  was  in. 
favor  of  the  plaintiff. 

We  think  that  it  is  clear,  both  from  our  own  decisions  and" 
from  the  weight  of  authority  generally,  that  the  declaration 
does  not  state  any  cause  of  action. 

Demurrer  sustained,  and  case  remitted  to  the  common  plea» 
division  with  direction  to  enter  judgment  for  the  defendant  for 
costs. 


FTCLLOW-SERVANTS.— WHO  ARE  fellow-servants  Is  discnssed 
In  the  note  to  Flsk  v.  Central  Pac.  R.  R.  Oo.,  1  Am.  St.  Rep.  32,  33; 
Fox  v.  Sandford,  67  Am.  Dec.  588-597;  Lawler  v.  Androscoggin  R. 
R.  CJo.,  16  Am.  Rep.  495-602.  The  character  of  the  act.  In  the  per- 
formance of  which  an  injury  results  to  a  coemployfi,  determine» 
whe-ther  the  offending  servant  is  a  representative  of  the  master;  his 
place  or  grade  of  service  is  immaterial:  See  the  monogi'aphic  note  U^ 
Mast  ▼.  Kern,  75  Am.  St  Rep.  587-589. 


ANGELL  V.  LEWIS. 
[20  Rhode  Island,  391.1 

LAW  OF  ROAD.— The  driver  of  a  team  taking  the  left-hand 
side  of  the  highway  assumes  the  risk  of  consequences  which  may- 
arise  from  his  Inability  to  get  out  of  the  way  of  another  team  ap- 
proaching on  the  right  side  of  the  road,  afad  is  responsible  for  Injury- 
sustained  by  the  latter  while  exercising  ordinary  care. 

LAW  OF  ROAD.-One  who  violates  the  laiw  of  the  road  by 
driving  on  the  left  side  assumes  the  risk  of  such  experiment,  and  is 
required  to  use  greater  care  than  if  he  had  kept  to  the  right,  and  if, 
under  such  circumstances,  a  collision  takes  place,  the  presumpiioa 
is  against  the  person  on  the  left  side  of  the  road,  especially  If  the 
accident  occurs  in  the  dark. 

LAW  OF  ROAD.— The  driver  of  a  team  has  the  right  to 
presume  that  the  driver  of  a  team  coming  in  an  opposite  direction 
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will  observe  the  law  of  the  road  and  keep  to  the  right,  as  he  him- 
self is  doing. 

LAW  OF  ROAD. — If  the  driver  of  a  team  observing  the  law 
of  the  road  discovei's  a  team  approaching  in  an  opposite  direction 
In  time  to  prevent  a  collision,  by  stopping  or  otherwise,  it  is  his  duty 
to  do  so,  although  the  driver  of  the  other  team  is  guilty  of  negligence 
in  violating  the  law  of  the  road. 

A.  J.  Gushing,  for  the  plaintiff. 

S.  A.  Cooke  and  L.  A.  Angell,  for  the  defendant. 

«»^  TILLINGHAST,  J.  The  evidence  shows  that  on  Janu- 
ary 3,  1897,  between  5  and  6  o'clock  P.  M.,  the  plaintiii's  wiie, 
together  with  her  hired  girl,  while  driving  from  her  home  at 
i^ruit  Hill  toward  Centredale,  in  North  Providence,  in  the 
plaintiffs  team,  which  consisted  of  a  horse  and  top-buggy,  met 
with  an  accident  in  the  following  manner:  The  plaintiii's  wife, 
while  driving  along  on  the  right-hand  side  of  the  road,  saw 
two  teams  coming  toward  her  from  the  opposite  direction,  and 
seasonably  turned  out  still  further  toward  the  right  to  allow 
them  to  pass.  As  she  was  passing  them  the  defendant,  who 
was  in  his  team — ^a  two-wheeled  village  cart — immediately  in 
the  rear  of  said  teams  and  coming  in  the  same  direction,  in- 
stead of  keeping  behind  them,  suddenly  turned  out  to  his  left, 
and,  in  attempting  to  pass  said  teams,  ran  into  the  plaintiff's 
team,  and  caused  the  damage  to  recover  which  this  suit  is 
brought.  It  was  dark  and  foggy  at  the  time  of  the  accident, 
and  a  team  could  not  be  seen  at  any  considerable  distance.  The 
defendant  admits  that  there  were  two  teams  ahead  of  him; 
that  he  turned  out  to  his  left  to  go  by  them,  and  that  as  he 
turned  out  he  met  and  collided  with  the  plaintiff's  team,  which 
he  did  not  see  until  he  started  to  go  by  the  others,  when  it  was 
too  late  to  avoid  the  collision.  He  also  admits  that  when  he 
pulled  out  to  pass  the  teams  ahead  of  him  he  was  not  thinking 
that  some  one  might  be  coming  toward  him  on  the  other  side 
of  the  road.  The  road  where  the  accident  happened  was  practi- 
cally level  and  was  thirty-seven  and  one-half  feet  in  width, 
twenty-five  feet  of  which,  at  least,  could  be  safely  used  for  car- 
riages. The  teams  in  front  of  defendant  were  traveling,  ac- 
cording to  the  testimony  of  the  persons  driving  the  same,  at 
the  rate  of  eight  or  nine  miles  per  hour  *®^  when  defendant 
attempted  to  pass  them;  and  the  evidence  is  pretty  clear  that 
defendant  was  driving  at  a  rapid  pace  when  he  attempted  to 
pass  the  other  teams. 
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These  being  the  material  facts  in  the  case,  the  verdict  of  the 
jury,  which  was  for  the  defendant,  was  clearly  against  the  evi- 
dence and  ought  to  be  set  aside. 

General  liaws  of  Khode  Island,  caption  74,  section  1,  pro- 
vides that:  **Ev€ry  person  traveling  with  any  carriage  or  other 
vehicle,  who  shall  meet  any  other  person  so  traveling  on  any 
highway  or  bridge,  shall  seasonably  drive  his  carriage  or  vehi- 
cle to  the  right  of  the  center  of  the  traveled  part  of  the  road, 
80  as  to  enable  such  person  to  pass  with  his  carriage  or  vehicle 
without  interference  or  interruption." 

The  evidence  shows  that  the  plaintiff's  wife  complied  with 
this  requirement  on  meeting  the  two  teams  aforesaid,  and  that 
she  was  in  the  act  of  passing  them  safely,  when  the  defendant 
suddenly  pulled  his  team  to  the  left  and  collided  with  hers. 
In  thus  taking  the  wrong  side  of  the  road,  the  defendant  took 
the  risk  of  the  consequences  which  might  arise  from  his  inabil- 
ity to  get  out  of  the  way  of  another  team  approaching  on  the 
right  side  of  the  road,  and  is  responsible  for  injuries  sustained 
by  the  latter  while  exercising  ordinary  care.  In  other  words, 
one  who  violates  the  "law  of  the  road"  by  driving  on  the  wrong 
side  assumes  the  risk  of  such  an  experiment,  and  is  required  to 
use  greater  care  than  if  he  had  kept  on  the  right  side  of  the 
road;  and,  if  a  collision  takes  place  in  such  circumstances,  the 
presumption  is  against  the  party  who  is  on  the  wrong  side. 
And  this  is  especially  true  where  the  collision  takes  place  in 
the  dark:  Cruden  v.  Fentham,  2  Esp.  685;  Shearman  and  Red- 
field  on  Negligence,  4th  ed.,  sec.  651;  Elliott  on  Roads  and 
Streets,  620,  and  cases  cited  in  notes  5-7;  Chaplin  v.  Hawes,  3 
Car.  &  P.  554.  In  Brooks  v.  Hart,  14  N.  H.  307  (311),  the 
court  says:  "It  is  legal  negligence  in  anyone  to  occupy  the  half 
of  the  way  appropriated  by  law  to  others  having  occasion  to  use 
it  in  traveling  with  teams  and  carriages,  and  he  is  chargeable 
for  any  injury  flowing  exclusively  from  that  cause."  To  the 
same  eifect  are  Wilson  v.  Rockland  Mfg.  Co.,  2  Harr.  (Del.)  67 
(70),  and  ^^  Fales  v.  Dearborn,  1  Pick.  345:  See,  also,  12  Am. 
&  Eng.  Ency.  of  Law,  957-960,  and  cases;  Kennard  v.  Burton, 
25  Me.  39,  43  Am.  Dec.  249.  The  plaintiff's  wife  had  the  right 
to  presume  that  the  driver  of  any  team  coming  in  the  opposite 
direction  would  duly  observe  the  law  of  the  road  as  she  herself 
was  doing:  Wood  v.  Luscomb,  23  Wis.  287  (291);  and  hence  she 
was  not  called  upon  to  exercise  that  degree  of  care  which  de- 
volved upon  the  defendant  when  taking  the  wrong  side  of  the 
road;  Pluckwell   v.  Wilson,  5  Car.  &    P.  375.     Of  course,    if 
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plaintiff's  wife  had  discovered  the  defendant's  team  in  time  to 
have  avoided  the  collision,  by  stopping  or  otherwise,  it  would 
have  been  her  duty  to  do  so,  notwithstanding  the  fact  that  de- 
fendant was  guilty  of  negligence  in  violating  the  law  of  the 
road:  O'^falley  v.  Dorn,  7  Wis.  236,  73  Am.  Dec.  403;  Cooley 
on  Torts,  66,  67.  But  it  is  very  clear  from  the  testimony  that 
she  did  not  see  defendant's  team  until  it  was  too  late  to  avoid 
the  collision,  and  hence  that  she  was  not  in  fault  regarding  the 
accident. 

Petition  for  a  new  trial  granted,  the  same  to  be  had  on  the 
question  of  damages  only. 


LAW  OF  THE  ROAD.— A  person  using  a  highway  has  a  right  to 
nssnmp  th.^t  a  fellow-traveler  will  exercise  ordlitary  care,  and  to 
govern  his  own  conduct  accordingly:  See  the  monographic  note  to 
Rlepe  V.  Eltlng,  48  Am.  St  Kep.  372. 

A  PERSON  DRIVING  ON  THE  WRONG  SIDE  of  the  road  must 
use  more  care  and  keep  a  better  lookout  to  avoid  collision  than 
would  be  required  If  he  were  on  the  proper  part  of  the  road,  and  his 
being  there  Is  prima  facie  evidence  of  negligence:  See  the  mono- 
graphic note  to  Rlepe  v.  Eltlng,  48  Am.  St.  Rep.  374-376. 

LAW  OP  THE  ROAD.— FAITyURE  TO  TURN  TO  THE  RIGHT 
does  not  render  a  traveler  liable  for  a  collision  If  the  one  with  whom 
he  collides  could  have  avoided  it  by  the  exercise  of  ordinary  care: 
See  the  monographic  note  to  Rlepe  v.  Eltlng,  48  Am.  St  Eep.  369-371. 


O'KEEFE  v.  ALLEN. 

[20  Rhode  Island,  414.1 

ASSIGNMENT.— WAGES  TO  BE  EARNED  UNDER  A  SUB- 
SISTING CONTRACT  may  be  assigned  as  against  a  subsequent 
garnishment,  but  the  assignment  becomes  Inoperative  when  the  con- 
trnot  of  employment  on  which  it  rests  ceases.  Such  assignment  is 
not  revived  by  a  subsequent  return  to  the  employment  imder  a  new 
contract 

F.  F.  Farrell,  for  the  plaintiff. 

J.  M.  Qilrain,  for  the  defendant. 

*"  MATTESON,  C.  J.  This  is  assumpsit  on  boolc  accotrnt. 
The  action  was  brought  in  the  district  court  for  the  sixth  judi- 
cial district.  Attachments  by  trustee  process  were  made  of 
the  defendant's  wages  in  the  possession  of  the  Miller  Iron 
Works,  by  which  he  was  employed.  The  answer  of  the  gar- 
nishee disclosed  that  on  June  24,  1895,  the  defendant,  by  his 
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deed  of  that  date,  assigned  to  James  Cunmngham  all  moneys 
which  should  become  due  to  him  from  the  garnishee  for  services 
as  a  molder  between  that  date  and  Junfe  24,  1896;  that  at  the 
date  of  the  assignment  he  was  in  the  employment  of  the  gar- 
nishee and  had  been  so  employed  for  a  number  of  years,  but 
that  he  left  the  garnishee's  employment  in  October,  1895,  and 
entered  their  employment  again  in  the  month  of  December  fol- 
lowing. On  these  facts  the  plaintiff  moved  that  the  garnishee 
be  charged.  The  court  denied  the  motion,  and  the  plaintiff 
excepted. 

We  think  that  the  district  court  erred  in  its  rulings.  It  is 
well  established  that  wages  to  be  earned  under  a  subsisting 
contract  may  be  assigned,  and  that  an  assignment  in  good  faith 
is  valid  against  a  subsequent  garnishment:  Tierney  v.  McGar- 
ity,  14  R.  I.  231.  The  moment,  however,  that  the  defendant 
left  the  employment  of  the  Miller  Iron  Company,  in  October, 
1895,  the  contract  of  employment,  on  which  the  assignment  of 
wages  of  June  24,  1895,  rested,  was  at  an  end.  His  subse- 
quent return  to  the  employment  was  not  by  virtue  of  the  old, 
but  under  a  new,  hiring.  As  to  this  new  contract  the  assign- 
ment at  law,  however  it  might  be  in  equity,  was  the  assignment 
of  a  mere  possibility,  and  therefore,  at  law,  inoperative: 
Tierney  v.  McGarity,  14  E.  I.  232;  Edwards  v.  Peterson,  80 
Me.  367,  6  Am.  St.  Eep.  207.  The  case  which  comes  nearest 
to  sustaining  an  opposite  doctrine  of  any  which  we  have  found 
^10  is  Wallace  v.  Walter  Hay  ward  Chair  Co.,  16  Gray,  209. 
In  this  case  it  was  held  that  a  written  order  for  the  payment 
of  a  certain  sum  out  of  his  wages,  drawn  for  a  sufficient  con- 
sideration by  a  workman  employed  under  a  subsisting  engage- 
ment for  a  certain  time,  upon  his  employer,  and  accepted  by 
the  latter,  and  made  "payable  when  earned,"  applied  to  wages 
earned  under  a  new  engagement  entered  into  by  the  workman 
immediately  on  the  expiration  of  the  first,  for  lower  wages, 
with  the  same  employer.  The  court  admitted  the  rule  stated 
above,  but  seemed  to  think  that  the  fact  that  the  new  arrange- 
ment immediately  followed  the  old,  so  that  the  service  was 
continuous,  was  sufficient  to  prevent  the  operation  of  the  rule. 
It  evidently  regarded  the  new  arrangement  rather  as  a  modifi- 
cation of  the  old,  and  the  old  as  still  subsisting,  than  as  a  new 
and  independent  employment.  The  case  at  bar  is  in  this  respect 
totally  unlike  Wallace  v.  Walter  Hayward  Chair  Co.,  16  Gray, 
209;  for  here  there  was  no  continuity  of  service,  and  the  return 
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to  the  employment  was,  so  far  as  appears,  under  a  new  and  dis- 
tinct hiring. 

The  answer  of  the  garnishee  also  discloses  that,  before  the 
serYice  of  the  writ  of  mesne  process,  the  defendant,  on  June 
24,  1896,  had  executed  a  second  assignment  of  his  wages  to 
Cunningham,  which  was  operative,  under  the  new  hiring  in 
the  preceding  December,  as  against  the  service  by  trustee  pro- 
cess on  that  writ  on  July  3,  1896. 

Exception  sustained,  and  case  remitted  to  the  district  court 
for  the  sixth  judicial  district,  with  direction  to  charge  the 
garnishee  to  the  extent  of  the  moneys  in  its  possession  at  the 
lime  of  the  attachment  on  the  original  writ,  to  wit,  June  20, 
1895. 


In  Dolnn  v.  Hughes,  20  R.  I.  513,  It  appeared  that  a  person  was 
under  employment  without  limitation  as  to  time,  and,  being  Indebted 
to  another,  assigned  his  wages  to  him.  for  the  term  of  one  year,  but 
drew  them  himself  on  an  order  from  the  assignee,  to  whom  the 
wages  were  Immediately  paid  when  drawn,  and  It  was  held  that 
such  transaction  was  valid  and  not  fraudulent  and  void  as  against  a 
subsequent  attachment.  "The  presumption  of  law  is  In  favor  of  the 
validity  of  the  assignment  and  of  the  good  faith  of  the  transactions 
thereunder,  and  they  must  be  proved  to  have  been  fraudulently 
made  before  the  court  can  decide  against  them:  Johnson  v.  Thayer, 
17  Me.  403;  Adams  v.  Robinson,  1  rick.  461;  Drake  on  Attachment, 
pec.  615;  Shlnn  on  Attachment  and  Garnishment,  sec.  114." 

The  court  also  held  that  the  fact  that  the  contract  of  employment 
was  silent  as  to  the  time  of  Its  duration  did  not  affect  the  right  of 
the  employe  to  assign  the  wages  arising  under  It  General  Laws 
of  Rhode  Island,  caption  254,  section  28,  recognize  the  validity  of 
am  assignment  of  future  earnings  when  made  and  recorded  In  ac- 
cordance therewith;  and  this  court  has  repeatedly  held  such  on  as- 
signment to  be  good:  TIerney  v.  McGarlty,  14  R.  I.  231;  Kennedy  v. 
Tlernay.  14  R.  I.  628;  Chace  v.  Duby,  20  R.  I.  463;  whether  the 
hiring  Is  In  fact  by  the  day,  week,  month,  year,  or  otherwise. 

AN  ASSIGNMENT  OP  FUTURE  EARNINGS  Is  valid  as  against 
a  creditor  seeking  to  subject  them  to  trustee  process:  Thayer  v. 
Kelley,  28  Vt  19,  05  Am.  Dec.  220;  Kane  v.  Clough,  36  Mich.  436, 
24  Am.  Rep.  599.  See,  too,  Metcalf  v.  Klncald,  87  Iowa,  443,  43  Am. 
8t.  Rep.  891;  MllUngton  T.  Laurer,  89  Iowa,  822,  48  Am.  St  Bep. 
88S. 
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KELLEY  V.  SCHUYLER. 

[20  Rhode  Island,  432.] 

PROCESS— UNLAWFUL  SERVICE  OF.— An  officer  who 
breaks  and  enters  the  outer  doors  of  a  dwelling-house  for  the  pur- 
pose of  serving  an  ordinary  writ  of  replevin  or  other  civil  procesa 
becomes  a  trespasser,  especially  when  no  question  of  fraud  or  covin 
Is  Involved. 

J.  Osfield,  Jr.,  for  the  plaintifE. 

C.  J.  Famsworth  and  T.  W.  Robinson,  for  the  defendant. 

"***  TIIiLINGHAST,  J.  These  are  actions  of  trespass  quare 
clausum  fregit,  for  breaking  and  entering  the  plaintifiE's  dwell- 
ing-house and  taking  and  carrying  away  certain  articles  of  per- 
sonal property  of  the  plaintiff  therefrom.  The  facts  are  sub- 
stantially these:  One  Josephine  Donnelley  died  at  the  plaintiff's 
house,  leaving  there  certain  articles  of  personal  property.  One 
Thomas  O'Brien  was  appointed  administrator  on  the  estate  of 
said  Josephine,  and  he  afterward  sued  out  of  the  district  court  of 
the  tenth  judicial  district  a  writ  of  replevin  against  the  plain- 
tiff in  the  present  suits  to  obtain  possession  of  said  personal 
property,  the  plaintiff  having  refused  '^^^  to  deliver  the  same. 
The  defendant  George  H.  Schuyler,  who  was  a  constable,  went 
to  plaintiff's  house  to  serve  said  writ,  but  was  refused  admit- 
tance. After  obtaining  advice  from  his  attorney  he  went 
again,  on  the  twelfth  day  of  February,  1897,  and  being  again 
refused  admittance,  he,  with  the  assistance  of  the  defendant 
Donnelley,  broke  and  entered  the  house  by  prying  open  the  out- 
side door,  which  was  locked.  They  also  forced  an  inner  door, 
which  was  fastened,  and  then  proceeded  to  take  and  carry  away, 
by  virtue  of  the  authority  contained  in  the  writ  of  replevin^ 
certain  goods  and  chattels  which  the  defendant  Donnelley 
pointed  out  to  the  officer  as  the  property  of  said  O'Brien,  ad- 
ministrator. The  evidence  is  conflicting  as  to  whether  the  de- 
fendants took  and  carried  away  certain  other  goods  and  chattels 
belonging  to  the  defendant  in  addition  to  those  described  in  the 
writ.  The  replevin  suit  was  pending  in  said  district  court  at 
the  time  of  the  trial  of  these  cases,  and,  so  far  as  appears,  has 
not  yet  been  tried,  so  that  there  has  been  no  judicial  deter- 
mination as  to  the  ownership  of  the  goods  and  chattels  re- 
plevied. At  the  trial  of  the  cases  in  the  common  pleas  division, 
the  plaintiff  recovered  a  verdict  in  each  for  the  sfum  of  one 
hundred  dollars;  and  the  defendants  respectively  have  peti- 
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tioned  for  a  new  trial  on  several  grounds,  two  only  of  which 
are  now  relied  on,  viz.:  1.  That  the  court  erred  in  admitting 
•evidence  as  to  the  value  of  the  goods  taken;  and  2.  That  it  re- 
fused to  charge  the  jury  that  the  olhcea:  charged  with  the  ser^ 
vice  of  said  writ  of  replevin  was  justified  in  breaking  and  en- 
tering the  plaintiff's  house,  after  a  demand  and  refusal  of  ad- 
mittance, for  the  purpose  of  making  service  of  said  writ;  and 
that  said  writ  was  a  full  and  complete  protection  to  the  defend- 
ant. The  court,  on  the  contrary,  charged  the  jury,  in  substance, 
that  the  oHicer  had  no  right  to  break  and  enter  the  plaintiff's 
house  for  the  purpose  of  serving  said  writ,  and  that  both  he 
and  the  defendant  Donnelley  committed  a  trespass  in  so  doing. 
The  defendants  duly  excepted  to  the  rulings.  The  only  ques- 
tion before  us,  therefore,  is  as  to  the  correctness  of  said  rul- 
ings. 

We  think  the  first  ruling  complained  of  was  correct.  The 
-evidence  offered  as  to  the  value  of  the  articles  taken  away  by 
"***  the  defendants,  as  we  understand  it,  was  finally  limited  to 
i:hose  articles  which  the  plaintiff  claimed  belonged  to  him  or 
his  family,  and  which  were  not  included  in  the  replevin  writ. 
As  to  such  articles,  of  course  the  plaintiff  had  the  right  to 
prove  their  value. 

We  think  the  second  ruling  also  was  correct.  For,  while 
there  seems  to  be  some  slight  conflict  in  the  authorities  as  to 
twhether  an  officer  who  has  broken  into  a  dwelling-house  and 
made  an  attachment,  or  taken  property  found  therein  in  pursu- 
ance of  his  precept,  may  not  lawfully  hold  the  same  (although 
the  decided  weight  of  authority  is  to  the  contrary — see  the 
leading  case  of  Ilsley  v.  Nichols,  12  Pick.  270,  22  Am.  Dec. 
425;  People  v.  Hubbard,  24  Wend.  369,  35  Am.  Dec.  628; 
State  v.  Hooker,  17  Vt.  670-673 ;  2  Freeman  on  Executions,  2d 
•ed.,  sec.  255,  and  cases  cited),  yet  it  is  almost  universally  con- 
ceded that  the  officer  who  breaks  and  enters  a  dwelling-house 
ior  the  purpose  of  serving  any  civil  process  therein,  except,  per- 
haps, as  hereinafter  mentioned,  is  a  trespasser;  this  position  be- 
ing based  on  the  ground  that  the  law  will  not  permit  the 
sanctity  of  one's  dwelling-house,  which  from  very  ancient  times 
has  been  regarded  as  his  castle,  to  be  violated  in  this  way.  In 
short,  the  law  provides,  and  wisely  too,  we  think,  that  the 
means  of  obtaining  possession  of  personal  property  in  civil 
process  must  be  in  subordination  to  the  common-law  riijlits  of 
tho  rlf'forulnnt.  "Pu>)1ic  policy,"  says  Campbell,  J.,  in  Rnilcy 
▼.  Wright,  39  Mich.  96,  "requires  above  all  things  that  courts 
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and  officers  executing  their  process  shall  respect  the  lawful 
rights  of  all  persons.  The  practical  permission  which  over- 
i:ealou6  officers  would  receive  to  commit  wrongs  with  substantial 
impunity,  if  their  levies  should  be  held  good  without  regard 
to  the  manner  of  their  enforcement,  would  remove  every  check 
on  lawlessness.  To  hold  that  an  act  is  lawful  which  may  be 
lawfully  resisted  is  absurd.  Such  misconduct  should  neither  be 
justified  nor  winked  at.*' 

Blacksfcone  says  a  sheriff  may  not  break  open  any  outer  doors 
to  execute  either  a  fieri  facias  or  a  capias  ad  satisfaciendum; 
but  he  must  enter  peaceably,  and  may  then,  after  a  request  and 
refusal,  break  open  any  inner  doors  belonging  to  '*^'*  the  de- 
fendant, in  order  to  take  the  goods:  3  Blackstone's  Commen- 
taries, 417.  And  in  Snydacker  v.  Brossfe,  51  111.  357,  99  Am. 
Dec.  551,  the  court  says:  "It  is  believed  that  what  is  said  by 
Blackstone  regarding  said  writs  is  true  of  all  civil  process." 

Cases  to  the  same  general  effect  are  numerous;  but  in  view 
of  the  fact  that  in  Clark  v.  Wilson,  14  R.  I.  11,  this  court  held 
the  same  doctrine,  it  is  unnecessary  to  cite  them.  In  this 
case,  Durfee,  C.  J.,  said:  "It  is  perfectly  well  settled  that  an 
officer  ordinarily  has  no  authority  to  break  an  outer  door  or 
window  of  a  dwelling-house  in  order  to  enter  it  for  the  purpose 
of  executing  a  civil  writ  or  process." 

But  the  defendants'  contention,  as  we  understand  it,  is 
that  in  serving  a  writ  of  replevin,  at  any  rate,  the  officer  has 
the  right,  after  demanding  admittance  and  being  refused,  to 
break  into  a  dwelling-house  in  order  to  execute  his  precept. 
Some  authority  for  this  distinction  is  to  be  found  in  a  few  of 
the  cases  cited  by  defendants'  counsel,  but  it  is  too  vague  and 
unsatisfactory  to  be  controlling.  Thus  in  Keith  v,  Johnson, 
1  Dana,  604,  25  Am.  Dec.  167,  cited  by  defendants,  it  was  held 
that  the  sheriff,  having  an  execution  under  the  statute  of  that, 
state  passed  in  1828,  had  the  right  to  make  a  forcible  entry  into 
the  defendant's  house  to  levy  it  on  a  slave  for  which  it  had 
issued  on  a  judgment  in  detinet.  An  examination  of  the  case, 
however,  shows  that  while  the  court  was  of  the  opinion  that 
such  a  right  existed  at  common  law,  yet  that  the  decision  was 
based  upon  the  statute.  We  do  not,  therefore,  consider  the 
case  of  much  value  as  an  authority  for  the  defendant. 

Kneas  v.  Fitler,  2  Serg.  &  R.  263,  while  it  was  an  action  of 
replevin,  is  not  only  not  an  authority  in  support  of  the  defend- 
ants' position,  but  rather  to  the  contrary,  as  there  it  did  not 
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appear  how  the  defendants  got  into  the  house,  and  the  court 
said  it  could  not  be  presumed  that  they  broke  the  outer  door. 

The  case  of  Link  v.  Harrington,  23  Mo.  App.  439,  is  very 
blindly  reported,  and  it  is  impossible  io  tell  whether  the  officer 
entered  a  dwelling-house  or  not,  but  probably  not,  as  no- 
dwelling-house  is  mentioned;  and  the  natural  inference  is  *** 
that  the  premises  referred  to,  which  the  officer  entered  fof  the 
purpose  of  levying  a  writ  of  attachment  upon  certain  goods 
therein  belonging  to  a  third  party,  of  which  premises  it  is  stated 
that  he  assumed  exclusive  control  for  twenty-four  hours  or  more, 
consisted  of  some  building  other  than  a  dwelling-house. 

In  Wells  on  Eeplevin,  section  287,  also  cited  by  defendants, 
the  author  says:  "Authorities  in  modern  times  upon  this  ques- 
tion are  meager,  but  it  has  been  hedd  that  the  sheriff  had  a  right 
to  enter  the  defendant's  house  to  search  for  goods  described  in  a 
writ  of  replevin'';  and  in  support  of  this  statement  he  refers, 
amongst  others,  to  Semayne's  Case,  5  Coke,  p.  188,  fol.  91  (see 
part  5;  also.  Smith's  Leading  Cases,  213).  That  case  is  not  an 
authority  in  support  of  the  proposition  above  enunciated,  ex- 
cept to  a  limited  extent,  as  will  be  presently  shown,  but  is 
generally  to  the  contrary  and  was  cited  by  Durfee,  C.  J.,  in 
support  of  his  opinion  in  Clark  v.  Wilson,  14  E.  I.  11.  It  was 
held  in  Semayne's  Case,  5  Coke,  188,  that  in  all  cases  where  the 
king  is  party  the  sheriff  may  break  the  house  either  to  arrest 
or  do  other  execution  of  the  king's  process,  if  he  cannot  other- 
wise enter;  and  also  that  where  the  door  is  open  the  sheriff 
may  enter  and  do  execution  at  the  suit  of  a  subject,  and  so  also 
may  the  lord,  and  distrain  for  his  rent  service.  But  it  was  also 
held  that  it  was  not  lawful  for  the  sheriff,  on  request  made  and 
denial,  at  the  suit  of  a  common  person,  to  break  the  defendant's 
house,  to  execute  any  process  at  the  suit  of  a  subject.  The 
limited  extent  to  which  the  case  is  an  authority  for  the  proposi- 
tion above  stated  by  Mr.  Wells  is  in  circumstances  like  the 
following,  viz.:  Where  the  goods  of  A  are  brought  and  conveyed 
into  the  dwelling-house  of  B,  with  his  knowledge  and  consent, 
to  prevent  a  lawful  execution  or  to  escape  the  ordinary  process 
of  law,  this  amounts  to  fraud  and  covin  on  the  part  of  B,  and 
in  such  case  the  sheriff,  after  denial  of  admittance,  on  request 
made,  may  break  the  house.  "For  the  privilege  of  one's  house," 
said  the  judges,  "extends  only  to  him  and  his  family  and  to  his 
own  proper  goods,  or  to  those  which  are  lawfully  and  without 
fraud  and  covin  there":  See  cases  cited  on  page  228  '**''  (183) 
of  Smith's  Leading  Cases,  in  a  note  to  Semayne's  Case,  6  Coke, 
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188.  To  the  same  effect  are  Burdett  v.  Abhott,  14  Eaat,  167^ 
and  De  Graffenreid  v.  Mitchell,  3  McCord,  506,  15  Am.  Dec. 
648. 

The  statute  of  Westminster  I,  chapter  17,  cited  by  defendants, 
even  conceding  it  to  be  in  force  in  this  state,  is  but  an  affirm- 
ance of  the  common-law  doctrine  above  enunciated.  It  declares 
in  effect  that  the  sheriff  may  break  a  house  or  castle  to  make 
replevin,  when  the  goods  of  another  which  he  has  distrained  are 
by  him  conveyed  to  his  house  or  castle  to  prevent  the  owner 
to  have  a  replevin  of  his  goods,  provided  the  sheriff  first  make 
demand  for  the  goods:  See,  also,  8  Bacon's  Abridgment,  sec. 
7,  p.  547. 

The  other  cases  cited  by  Mr.  Wells  in  support  of  the  text, 
dz..  State  v.  Smith,  1  N.  H.  346,  and  the  cases  referred  to  in 
A  note  to  McGee  v.  Given,  4  Blackf.  16,  go  no  farther,  at  the 
most,  than  to  sustain  the  ruling  made  in  Semayne's  Case,  5 
Coke,  188,  and  do  not  hold,  generally,  that  an  officer  may  break 
into  a  dwelling-house  to  serve  a  writ  of  replevin.  Boggs  v, 
Vandyke,  3  Harr.  (Del.)  288,  is  a  case  where  the  sheriff  at- 
tempted to  justify  the  breaking  and  entering  the  plaintiff's 
house  and  taking  his  goods  by  showing  that  he  did  so  in  con- 
nection with  the  service  of  an  execution  against  the  plaintiff. 
The  court  ruled  that  the  officer  had  no  right  to  open  an  outer 
door  and  sustained  the  plaintiff's  action  of  trespass:  See,  also, 
Haggerty  v.  Wilber,  16  Johns.  287,  8  Am.  Dec.  321.  We  have 
examined  the  other  cases  which  are  referred  to  in  a  general  way 
by  the  defendants,  viz.,  those  cited  in  2  American  and  English 
Encyclopedia  of  Law,  second  edition,  853,  note  1,  but  do  not 
find  that  they  are  controlling,  or  that  they  furnish  much  sup- 
port for  the  defendants'  claim  in  the  case  at  bar.  Indeed,  most 
of  the  cases  are  directly  to  the  contrary.  See,  for  instance,^ 
Calvert  v.  Stone,  10  B.  Mon.  152,  decided  by  the  same  court  as 
was  Keith  v.  Johnson,  1  Dana,  604,  25  Am.  Dec.  167,  and 
nearly  twenty  years  afterward.  State  v>  Hooker,  17  Vt.  670, 
and  People  v.  Hubbard,  24  Wend.  369,  35  Am.  Dec.  628. 

A  somewhat  careful  investigation  of  the  authorities  inde- 
pendently of  those  cited  by  counsel  confirms  us  in  the  opinion, 
to  which  we  have  arrived.  Murfree  on  Sheriffs,  section  268, 
lays  ^^  down  the  broad  proposition  that  "an  officer  cannot 
break  the  outer  doors  of  a  house  to  execute  a  fieri  facias  or  any 
other  civil  process,  against  the  owner,  and  if  he  does  so  he  be- 
comes a  trespasser."  Hitchcock  on  New  England  Sheriffs  and 
Constables  takes  the  same  view  and   cites  with   approval   the 


892  Kelley  v.  Schuyler.  [R.  I. 

Rhode  Island  case  of  Clark  v.  Wilson,  14  R.  I.  11:  See,  also, 
Drake  on  Attachment,  sec.  200;  Cobhey  on  Replevin,  sec.  647. 

In  Prett}  man  v.  Dean,  2  Harr.  (Del.)  494,  which  was  an  ordi- 
nary case  of  replevin,  Clayton,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  sheriff  has  a  right  to  enter  a  house 
peaceably,  where  he  finds  the  house  open,  for  the  purpose  of 
executing  a  replevin.  Being  in,  he  has  the  right  to  execute 
his  writ.  If  property  be  concealed,  he  has  the  right  to  break 
open  inner  doors,  and  generally  to  use  such  force  as  is  neces- 
sary to  enable  him  to  obey  the  command  of  his  writ." 

The  late  case  of  State  v.  Beckner,  133  Ind.  371,  32  Am.  St. 
Rep.  257,  is  clearly  in  point.  There  the  officer  was  sued  on  his 
official  bond,  and  the  question  which  arose  was  whether  he  had 
the  right  to  forcibly  enter  the  dwelling-house  of  the  relator  to 
serve  a  writ  of  replevin.  The  court  decided  that  the  writ  was 
but  a  civil  process  and  did  not  authorize  him  to  force  the  outer 
door  of  a  dwelling-house. 

Whether  there  is  any  sufficient  reason  on  principle  for  mak- 
ing the  distinction,  referred  to  in  the  books,  between  an.  ordi- 
nary case  of  replevin  and  a  case  where  the  goods  and  chattels 
sought  to  be  obtained  have  been  distrained  or  are  fraudulently 
concealed  by  the  defendant  in  his  house,  may  be  open  to  doubt: 
See  2  Freeman  on  Executions,  2d  ed.,  sec.  256,  p.  817.  But 
conceding  that  in  such  circumstances  an  officer  would  be  war- 
ranted in  breaking  into  a  dwelling-house  to  make  service  of 
fuch  a  writ,  or  of  a  writ  of  fieri  facias  against  a  stranger  whose 
goods  are  wrongfully  withheld  from  the  officer  in  the  house, 
yet,  as  the  cases  at  bar  do  not  fall  within  either  of  those  classes, 
the  fact  that  the  law  may  be  as  intimated  by  Mr.  Freeman,  and 
also  in  Douglass  v.  State,  6  Yerg.  629,  8  Bacon's  Abridgment, 
547,  Burton  v.  Wilkinson,  18  Vt.  189,  46  Am.  Dec.  145,  and 
other  cases  hereinbefore  cited,  cannot  control  our  decision. 
The  case  out  of  which  the  present  suits  arise  was  a  simple  and 
^^  ordinary  case  of  replevin.  And  we  are  very  clearly  of  the 
opinion  that  the  defendants  committed  a  trespass  when  they 
broke  and  entered  the  plaintiff's  house  to  make  service  of  said 
writ. 

Petition  for  new  trial  denied,  and  cases  remitted  to  the  com- 
mon pleas  division  with  direction  to  enter  judgment  on  the 
verdict. 

PROCESS.-AN  OFFICER  MUST  NOT  BREAK  open  the  doors 
of  a  dwelling-house  to  offoct  the  service  of  civil  process:  See  the 
monographic  note  to  Hawkins  v.  Commonwealth,  61  Am.  Dec.  155- 
167. 
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TUCKEE  V.  CAER. 
[20  Rhode  Island,  477.] 

JUDGMENTS— RBS  JUDICATA— DEFENSE  AVAIT7ABLH 
ON  FIRST  TRIAL.— After  final  Judgment  in  attachment,  a  release 
alleged  to  have  been  given  after  the  attachment  and  before  the 
return  day  of  the  writ  is  not  available  as  a  defense  in  an  action  on 
the  bond  given  to  release  the  property  from  attachment.  Snch  de- 
fense was  within  the  knowledge  of  the  defendant,  and  should  have 
been  pleaded  in  the  suit  on  the  attachment,  and  he  is  concluded  by 
the  Judgment  thei-ein. 

JUDGMENT— RES  JUDICATA  AVAILABLE.— A  Judgment 
is  conclusive  against  all  defenses  which  might  have  been  set  up  be- 
fore it  was  rendered,  and  this  is  true  for  the  purposes  of  every 
subsequent  suit  between  the  same  parties  aind  their  privies,  whether 
founded  upon  the  same  or  a  different  cause  of  action. 

EXECUTIONS.— DEATH  OF  PLAINTIFF  after  Judgment 
suspends  the  right  to  issue  execution  until  the  Judgment  is  revived 
by  scire  facias. 

ATTACHMENT— BOND— RETURN  OF  GOODS.— If  a  bond 
given  to  release  an  attachment  contains  a  provision  that  it  shall 
be  void  if,  at  any  time  after  final  judgment,  the  goods,  upon  re- 
quest therefor,  shall  be  returned  to  the  officer  taking  the  bond, 
the  possession  of  an  execution  upon  such  judgment  is  not  necessary 
to  enable  the  ofiicer  to  demand  a  return  of  the  property. 

S.  W.  K.  Allen,  for  the  plaintiff. 

S.  0.  Edwards,  W.  F.  Angell,  and  S.  Edwards,  for  the  de- 
fendants. 

'*'''  STINESS,  J.  August  8,  1884,  Abby  Lawton  sued  out  a 
writ  against  Albert  H.  Carr,  in  assumpsit  for  rent,  which  '*'^* 
was  served  Aiioast  14, 1884,  by  attachment  both  of  real  and  per- 
sonal propc.  i.y.  The  next  day  the  sheriff  surrendered  the  per- 
sonal property  attached,  upon  a  bond,  under  Public  Laws  of 
Rhode  Island,  caption  207,  section  20.  At  the  November  term, 
1889,  of  the  court  of  common  pleas  in  Washington  county, 
judgment  was  entered  for  the  plaintiff  for  one  thousand  and 
twenty-six  dollars  and  thirty-eight  cents.  Abby  Lawton  died 
November  22,  1888.  Execution  issued  December  7,  1888. 
Edward  Tucker,  deputy  sheriff,  demanded  a  return  of  the  prop- 
erty and  then  brought  suit  on  the  bond,  January  9,  1889;  and 
at  the  September  term  of  this  court  in  Kent  county,  1889,  judg- 
ment was  rendered  thereon  against  all  defendants;  and,  on 
chancerization,  execution  was  ordered  for  five  hundred  and 
forty  dollars  and  fifty  cents.  November  19,  1889,  a  petition 
for  a  new  trial  was  filed,  and  execution  stayed.  This  contin- 
ued until  May  20,  1896,  when  the  petition  was  dismissed  and 
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execution  ordered.  May  26,  1896,  this  motion  for  a  new  trial 
and  for  a  stay  of  execution  was  filed.  It  is  based  upon  the 
groundfl  that  Abby  Lawton  gave  to  Albert  H.  Carr  a  general  re- 
lease under  seal,  August  21,  1881,  between  the  service  of  the 
writ  and  the  return  day,  in  view  of  which  the  plaintiff  ought 
not  to  hold  his  judgment  and  execution:  and  also  that  the  exe- 
cution was  void,  by  reason  of  the  death  of  the  plaintiff,  and  so 
no  valid  demand  for  the  return  of  the  property  could  be  made 
under  it. 

We  cannot  sustain  the  motion  upon  the  first  ground.  The 
original  case  in  which  the  bond  was  given  was  pending  more 
than  three  years  after  the  date  of  the  alleged  release  before 
judgment  was  rendered.  We  are  not  informed  that  the  release 
was  pleaded,  but  we  infer,  from  statements  in  the  brief  of  the 
defendants,  that  it  was  not.  If  it  was  pleaded,  we  are  bound 
to  presume  that  the  court  found  it  to  be  invalid,  for  fraud, 
•want  of  consideration,  or  other  cause;  because  otherwise  the 
court  could  not  have  given  judgment  for  the  plaintiff,  and  the 
judgment  upon  such  plea  would  be  conclusive  of  the  matter. 
If  it  was  not  pleaded,  still  the  judgment  is  concliisive.  It  was 
within  the  knowledge  of  the  defendant;  he  could  have  pleaded 
it;  and  a  judgment  is  conclusive  against  all  defenses  which  might 
have  been  set  up  before  it  was  rendered.  ^'^^  And  this  is  true 
for  the  purposes  of  every  subsequent  suit  between  the  same 
parties  and  their  privies,  whether  founded  upon  the  same  or  a 
different  cause  of  action:  2  Black  on  Judgments,  sec.  754.  In 
Bird  v.  Smith,  34  Me.  63,  56  Am.  Dec.  635,  the  court  says: 
*'The  judgment  is  conclusive  evidence  that  it  was  due  to  its  full 
amount  when  recovered.  And  the  introduction  of  evidence, 
which  existed  before  the  rendition  of  the  judgment,  to  show 
that  it  is  not  all  due,  would  impair  the  force  and  effect  which 
the  law  gives  to  it."  In  Shackleford  v.  Cunningham,  41  Ala. 
203,  the  court  held  that,  on  motion  to  enter  satisfaction,  the 
judgment  of  a  court  of  probate  is  conclusive,  and  that  no  mat- 
ter antecedent  to  the  judgment  and  involved  in  it  can  be 
brought  forward  in  support  of  such  motion.  In  that  case  the 
antecedent  matter  was  that  the  funds  in  the  hands  of  the  de- 
fendant were  in  confederate  notes  of  no  value:  See,  also,  Biddle 
V.  Wilkins,  1  Pet.  686;  Foster  v.  Wood,  6  Johns.  Ch.  87.  The 
case  of  Merrifield  v.  Baker,  11  Allen,  43,  cited  by  the  defend- 
ants, was  a  suit  in  which  a  release  was  expressly  set  ^p  as  a  de- 
fense, and,  therefore,  it  is  not  in  point  upon  this  question. 
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The  defendants  claim  that  the  release  was  lost  and  not  found 
tmtil  recently.  It  does  not  appear  when  it  was  lost,  but  Carres 
agent  and  bondsman  in  the  original  case  says  that  it  was  in  his 
hands  at  the  court  to  which  the  writ  was  returnable,  and  that 
he  delivered  it  to  an  attorney  with  the  request  to  answer  the 
case.  It  could,  therefore,  have  been  pleaded,  and,  if  subse- 
quently lost,  it  could  have  been  proved  by  secondary  evidence. 

Moreover,  as  we  have  said,  the  case  was  pending  for  three 
years  before  judgment,  and,  under  our  law,  a  year  after  judg- 
ment is  allowed  within  which  to  petition  for  a  new  trial;  but 
during  all  this  time,  so  far  as  appears,  the  claim  of  a  release  was 
not  brought  upon  the  record.  About  a  year  after  the  judg- 
ment Abby  Lawton  died,  and  suit  was  brought  upon  the  bond, 
and  at  the  September  term,  1889,  judgment  was  rendered.  A 
petition  for  new  trial  was  then  filed,  in  which  the  claim  of  a 
release  was  made.  The  petition  was  pending  until  April,  1896, 
when  it  was  dismissed,  and  thereupon  ■****  the  present  motion 
was  filed  and  now  the  release  is  produced.  In  view  of  this 
lapse  of  time,  of  the  neglect  to  answer  the  two  suits,  after  two 
judgments  and  after  the  death  of  Abby  Lawton,  who  alone 
could  dispute  the  release,  we  think  that  the  defendants  come 
too  late  to  urge  that  ground,  either  for  a  rehearing  or  for  a 
stay  of  execution.  As  was  said  by  the  court  in  Draper  v. 
Bishop,  4  E.  I.  489,  a  cas'e  of  less  delay  than  this,  it  seems  like 
a  new  mode  of  defending  against  a  claim.  And  if  a  new  trial 
^f  the  suit  on  the  bond  should  be  given,  it  could  avail  the  de- 
fendants nothing,  for  they  could  not  go  behind  the  judgment, 
and,  therefore,  upon  the  release  they  could  have  no  defense. 

But,  in  addition  to  this,  we  may  properly  say  that  we  are  not 
satisfied  that  the  application  is  made  out  upon  its  merits.  Ac- 
•cording  to  the  affidavits,  it  was  a  release  given  without  any  con- 
sideration by  a  woman  feeble  in  health  and  over  .eighty  years  of 
age,  upon  the  claim  that  Carr  owed  her  nothing.  It  also  ap- 
pears that  her  claim  was  for  rent;  that  Carr  had  lived  upon  her 
premises  for  a  number  of  years;  that  he  vacated  the  premises 
afterward  under  threat  of  an  action  in  ejectment;  that  Mrs. 
Lawton  said  to  her  attorney  that  Carr  had  owed  her  for  some 
small  sums  of  money  borrowed  from  her  by  him,  which  he  had 
paid  and  for  which  she  had  given  him  a  receipt,  which  may 
have  been  the  release  in  question.  In  view  of  these  statements, 
and  more  especially  of  Carr's  conduct  as  to  the  release  we  are 
not  satisfied  as  to  its  validity. 
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The  second  ground  of  the  motion  is  that  no  legal  demand 
was  made  for  the  property,  because  the  execution,  which  issued 
after  the  plaintiff's  death,  was  void. 

Undouljtedly,  at  common  law  the  death  of  the  plaintiff, 
after  judgment,  suspends  the  right  to  issue  execution  until  the 
judgment  is  reviewed  by  scire  facias:  1  Freeman  on  Execu- 
tions, 2d  ed.,  see.  35.  The  execution  in  the  original  case  was 
therefore  irregular.  In  Hodges  v.  White,  19  R.  I.  717,  we 
held  that  the  execution  issued  after  the  death  of  a  party  was 
voidable  and  not  void.  But  that  question  is  not  important  on 
the  present  motion.  The  statute  (Pub.  Laws,  cap.  207,  sec.  20) 
"****  does  not  require  that  the  officer  should  have  the  execution 
in  order  to  make  a  demand.  The  language  of  the  condition  is 
that  the  bond  shall  be  null  and  void  if,  at  any  time  after  final 
judgment,  the  goods  shall,  upon  request  therefor,  be  returned 
to  the  officer  taking  such  bond,  or  to  any  officer  who  shall  be 
charged  with  the  service  of  an  execution  levied  upon  the  judg- 
ment rendered  in  such  action.  The  word  ^levied,"  as  used 
above,  does  not  make  sense  of  the  sentence.  It  is  evidently  a 
misprint,  and  in  General  Laws,  caption  253,  section  18,  it  was 
changed  to  "issued'*  upon  the  judgment.  The  condition  of  the 
bond  would,  therefore,  be  satisfied  by  a  return,  on  request,  either 
to  the  officer  who  took  the  bond,  or  to  an  officer  who  should  be 
charged  with  the  service  of  an  execution  issued  on  the  judg- 
ment, unless  such  judgment  shall  have  been  paid. 

We  therefore  decide  that  the  demand  made  by  Tucker  was 
Bufficient  to  maintain  the  action,  and  that  there  is  no  ground 
for  a  new  trial  upon  the  second  point. 

Motion  dismissed. 


BES  JUDICATA.— A  JudfirmoBt  Is  final,  not  only  ns  to  the  sub- 
ject matter,  but  also  as  to  every  other  matter  wliich  the  parties 
mljrht  have  litisated  and  had  decided:  Hentig  v.  Redden.  46  Kan. 
231,  20  Am.  St.  Rep.  91;  Slater  v.  Skirvlng,  51  Neb.  108,  66  Am. 
St.  Kop.  444.  If  a  patty  fails  to  plead  or  prove  a  fact  which  he 
mlcrht  have  pleaded  or  proved,  this  cannot  limit  the  force  of  the 
Judffmt^nt  while  it  reninlna  in  force:  Freeman  v.  McAnJnch,  87  Tex. 
1S2,  47  Am.  St.  Rep.  79. 

AN  EXECUTION  ISSUED  AFTER  THE  DEATH  of  the  person 
In  whose  favor  the  Judgment  was  rendered  is  void:  Stewart  v. 
Nuckols,  15  Ala.  225,  50  Am.  Dec.  127.  See,  also,  Seeley  v.  John- 
son. 01  Kan.  337„78  Am.  St.  Rep.  314.  But  an  execution  does  not 
abate  by  the  death  of  the  plaintiff  after  a  fieri  facias  has  been  levied, 
but  a  venditioni  exponas  may  Issue:  Buckner  v.  Terrill,  Litt.  Sel. 
Gas.  29,  12  Am.  Dec.  209. 

SCIRE  FACIAS  TO  REVIVE  A  JUDGMENT  after  the  death  of 
a  party  thereto  Is  diRcus.sed  in  the  monographic  note  to  Friersom  T. 
Harris,  94  Am.  Dec.  226-228. 
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GARDNER  v.  SWAN  POINT  CEMETERY. 
[20  Rhode  Island.  646.] 

CEMETERIliJS— BURIAL  LOTS.— While  a  burial  lot  Is  re- 
garded as  propertj',  the  title  to  which  ia  most  cases  descends  to  the- 
beirs,  the  tenure  is  generally  unlike  that  of  ordinary  real  estate. 

CEME3TERIES— BURIAL  LOTS.— Though  a  deed  to  a  ceme- 
tery lot  may  run  to  the  grantee,  his  heirs  and  assigns,  he  talie* 
only  an  easement  or  right  of  burial,  rather  than  an  absolute  title, 
and  so  long  as  the  land  is  used  for  burial  purposes  he  cannot  ex- 
ercise the  same  rights  of  ownership  as  in  other  real  estate. 

CEMETERIES-BURIAL  RIGHTS.— Buried  human  bodle* 
must  remain  undisturbed,  and  the  right  and  duty  falls  to  the  next 
of  Isin  to  see  that  such  repose  is  duly  protected  and  preserved. 

CEMETERIES— BURIAL  RIGHTS.— Burial  of  a  human  body 
by  the  consent  of  those  most  interested  is  regarded  in  law  as  a 
final  sepulture,  which  cannot  be  disturbed  against  the  will  of  those 
who  have  the  right  to  object,  generally  the  next  of  kin,  on  account 
of  change  in  feeling  or  circumstances. 

CEMETERIES- BURIAX.  LOTS— BURIAL  RIGHTS.— A  deed 
to  a  cemetery  lot,  merely  reserving  to  the  grantee  the  right  of  burial 
therein,  must  be  construed  to  mean  the  right  of  burial  in  a  part  of 
the  lot  vacant  at  the  time  of  the  execution  of  the  deed,  and  neither 
the  grantor  nor  the  grantee  has  the  right  to  thereafter  dig  up  and 
remove  a  body  already  buried  there  for  the  purpose  of  creatlni^ 
such  vacancy. 

H.  Almy  and  J.  M.  Gilrain,  for  the  plaintiffs. 

E.  D.  Bassett,  E.  L.  Mitchell,  R.  B.  Comstock,  and  R.  Gardner, 

for  the  defendants. 

647  STINESS,  J.  According  to  the  averments  of  the  bill, 
Jonathan  M.  Wheeler,  late  of  Cranston,  gave  by  will  to  the 
respondent,  Laura  Wheeler,  all  the  residue  of  his  estate,  real 
and  personal,  a  part  of  which  was  his  burial  lot  in  Swan  Point 
Cemetery.  His  mother,  Barbara  Wheeler,  a  son  by  his  former 
marriag'e,  Oscar  Wheeler,  his  first  wife,  and  others  were  buried 
in  the  front  part  of  the  lot  and  he  was  also  buried  there,  in  a 
ppace  reserved  for  himself,  and  these  dispositions  were  made  by 
his  express  direction.  A  contest  of  the  will  by  the  complain- 
ant resulted  in  the  withdrawal  of  opposition,  upon  the  execu- 
tion of  a  deed  of  the  burial  lot  by  Laura  Wlieeler  to  the  ceme- 
tery corpora;tion  in  trust  "for  a  place  for  the  interment  for  me, 
the  grantor,  and  for  me  only,  in  addition  to  those  already  buried 
therein,  and  subject  during  my  lifetime  to  my  visiting  and  re- 
maining on  said  grounds  during  all  reasonable  hours.**  After 
this,  at  the  request  of  Laura  Wheeler,  the  corporation  caused 
the  body  of  the  son,  Oscar,  to  be  removed  from  the  place  where 
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it  had  lain  since  1864,  and  the  space  to  be  marked,  *Tlace  re- 
served for  Laura,  wife  of  J.  M.  Wheeler."  The  complainant 
haa  requested  the  corporation  to  return  the  body  to  the  place 
from  which  it  was  removed,  which  request  has  been  refused. 
The  respondents  demur  to  the  bill. 

While  a  burial  lot  is  regarded  as  property,  in  which  title  ®^ 
may  in  most  cases  descend  to  heirs  (Field  v.  Providence,  17  R. 
I.  803),  it  is  evident  that  the  tenure  generally  is  not  like  that 
of  ordinary  real  estate.  We  do  not  know  what  the  charter  pro- 
visions of  the  Swan  Point  Cemetery  may  be  in  regard  to  title 
of  lots,  but  in  the  cases  of  churchyards  and  cemeteries,  it  has 
been  held  that,  though  a  deed  may  run  to  a  grantee,  his  heirs 
and  assigns,  he  takes  only  an  easement  or  right  of  burial,  rather 
than  an  absolute  title;  Richards  v.  Northwest  etc.  Church,  32 
Barb.  42;  Sohier  v.  Trinity  Church,  109  Mass.  1;  Went  v. 
Methodist  etc.  Church,  80  Hun,  266.  So  long  as  the  land  is 
used  for  burial  purposes  he  cannot  exercise  the  same  rights  of 
ownership  as  in  other  real  estate.  Thus,  in  Thompson  v. 
Hickey,  59  How.  Pr.  434,  it  was  held  that  a  burial  lot  could 
not  be  mortgaged,  and  in  Derby  v.  Derby,  4  R.  I.  414,  it  was 
held  that  it  did  not  fall  within  a  power  of  sale  given  by  an 
executor  for  the  payment  of  debts  and  legacies,  but  that  it 
passed  to  the  heir  at  law  of  the  testator.  Following  this  case, 
it  would  not  pass  under  a  residuary  gift,  but  would  descend  to 
the  heirs  as  intestate  property.  In  Sabin  v.  Harkness,  4  N.  H. 
415,  17  Am.  Dec.  437,  citing  ancient  authority,  it  was  held 
that  those  who  erect  gravestones  may  maintain  an  action  for  any 
injury  done  to  them  during  their  time,  but  after  their  decease 
the  action  belongs  to  the  heirs  of  him  to  whose  honor  and  mem- 
ory the  stones  were  erected.  In  Pearce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  Am.  Rep.  667,  the  right  of  the  heir  was 
sustained  as  against  a  widow  who  had  removed  the  body  of  her 
husband  from  the  family  burial  lot.  In  Mitchell  v.  Thome, 
134  N.  Y.  636,  30  Am.  St.  Rep.  699,  it  was  held  that  the  heirs 
of  a  decedent  at  whose  grave  a  monument  has  been  erected  can 
recover  damages  from  one  who  wrongfully  injures  or  removes 
it,  or  by  an  injunction  may  restrain  one  who  without  right 
threatens  to  injure  or  remove  it,  and  this  though  the  title  to 
the  ground,  wherein  the  grave  is,  be  not  in  the  plaintiff,  but  in 
another. 

The  principle  of  all  the  cases  seems  to  be  that  the  buried 
body  shall  remain  undisturbed,  and  that  the  right  and  duty  falls 
vo  liie  next  of  kin  to  see  that  its  repose  is  duly  protected.     This 
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right  "after  burial**  was  referred  to  in  Hackett  v.  •^  Hackett, 
18  R.  I.  155,  49  Am.  St.  Eep.  762,  as  one  to  be  distinguished 
from  right  of  custody  and  disposal  of  the  body  at  the  time  of 
burial,  when  other  considerations  than  kinship  may  often  arise. 
This  same  distinction  was  noted  in  Fox  v.  Gordon,  16  Phila. 
185,  which  has  a  full  and  instructive  opinion  on  this  subject, 
wherein  it  was  held  that  even  a  husband  and  father  had  not  the 
right  to  remove  the  bodies  of  his  wife  and  child  from  the  wife's 
family  lot  in  which  they  had  been  buried  with  his  consent. 
In  Hackett  v.  Hackett,  18  E.  I.  155,  49  Am.  St.  Rep.  762,  this 
court  held  that  the  widow  was  entitled  to  the  custody  and  con- 
trol of  the  body  of  her  husband  after  a  burial  against  her  pro- 
test and  under  threats  and  fear  of  a  disgraceful  scene. 

Thus,  it  appears  that  a  burial  by  the  consent  of  those  most 
nearly  interested  is  regarded  in  law  as  a  final  sepulture,  which 
cannot  be  disturbed  against  the  will  of  those  who  have  the  right 
to  object,  generally  the  next  of  kin,  on  account  of  change  in 
feeling  or  circumstances.  We  do  not  say  that  there  may  not  be 
possible  exceptions  to  this  rule,  since  it  is  more  a  rule  of  ethics 
than  of  law,  but  it  is  safe  to  say  that  in  law  it  is  recognized  as 
the  general  rule. 

In  view  of  what  we  have  said,  it  follows  that  the  respondents 
had  not  the  right,  by  reason  of  title  in  the  lot  or  guardianship 
over  the  body  of  Oscar  Wheeler,  to  remove  his  remains;  but  we 
think  there  is  another  ground  which  is  sufficient  to  estop  the 
respondents  from  claiming  such  authority. 

The  complainant  withdrew  her  appeal  from  the  probate  of 
the  will  upon  the  consideration  of  the  execution  of  the  trust 
deed  of  the  burial  lot  to  the  corporation.  Evidently  she  had  a 
strong  feeling  in  regard  to  this  lot,  which  adjoins  her  own,  as 
she  was  willing  to  withdraw  her  appeal  upon  the  assurance  that 
it  should  not  be  disturbed,  except  by  the  burial  of  Mrs.  Wheeler 
therein,  and  her  right  to  visit  it.  When  Mrs.  Wheeler  reserved 
these  rights  and  nothing  more,  and  put  the  title,  if  she  had  any, 
in  the  corporation  in  trust  only  for  the  exercise  of  those  specific 
rights,  it  is  clear  that  she  no  longer  had,  if  she  ever  had,  the 
right  to  remove  a  body  which  had  been  buried  there.  Of 
course,  it  may  be  said  that  it  is  ^'^^  proper  that  she  should  be 
buried  by  the  side  of  her  husband,  and  she  might  have  said  so 
in  her  deed.  Perhaps  if  she  had  said  so  the  will  contest  would 
not  have  been  settled.  But  she  did  not  say  it  and  the  deed  does 
not  imply  it.  In  reserving  the  right  to  be  buried  in  the  lot, 
and  nothing  more,  it  could  only  mean  in  a  vacant  pari  of  the 
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lot,  and  this  inference  is  strengthened  by  the  words  "in  addition 
to  thoee  already  buried  therein."  It  would  not  give  anybody 
to  understand  that  she  was  first  to  remove  a  body  already 
buried  there. 

We  are  therefore  of  opinion  that  neither  Mrs.  Wheeler  nor  the 
corporation  had  authority  to  remove  the  body  of  Oscar  Wheeler. 
In  view  of  a  suggestion  in  the  bill  that  there  may  be  a  satis- 
factory arrangement  by  a  proposed  change,  we  simply  say  now 
that  the  bill  states  a  case  and  the  demurrer  is  overruled. 


CE!\rETETlTEf!!.— THE  PURCHASE  OP  A  LOT  In  a  cemetery  for 
burial  purposes  does  not  take  any  title  to  the  soil:  Klncald's  Ap- 
peal, GO  Pa.  ^t.  411,  5  Am.  Bep.  377. 

BURIAL  RIGHTS  are  discussed  In  the  monographic  notes  to 
Keyc  s  V.  Konkel,  76  Am.  St.  Rep.  424-430;  Wynkoop  v.  Wynkoop,  82 
Am.  Dec.  50U-51S. 


METCALF  V.  TIMES  PUBLISHING  COMPANY. 
[20  Rhode  Island.  674.] 

LIBEL— PRIVILEGED  COMMUNICATIONS-COURT  PRO- 
CEEDINGS.— A  full  and  fair  report  of  proceedings  In  oi)en  court 
upon  a  matter  standing  for  final  decision,  even  though  the  Inquiry 
may  be  preliminary  and  ex  parte.  Is  privileged.  This  rule,  how- 
ever, gives  no  license  to  publish  libelous  matter  simply  because  It 
Is  found  In  the  flies  of  a  court. 

LIBEI^PUBLICATION  OF  CHARGES  FILED  IN  COURT. 
One  person  may  make  charges  against  another  for  adjudication  and 
as  to  him  they  are  privileged,  but  this  does  not  confer  upon  others 
the  right  to  publish  and  spread  them  before  they  come  up  for  ad- 
judication, and  such  publication  may  be  libel. 

LIBEl^-PRIVILEGED  COMMUNICATION— COURT  PRO- 
CEEDING, WHAT  IS.— An  application  made  In  chambers  before 
a  single  judge  upon  a  motion  for  an  ex  parte  injunction  before  and 
until  a  hearing  Is  a  proceeding  In  court,  a  fair  and  full  report  of 
which  may  be  published  as  privileged  matter. 

LIBEI^PUBLICATION  OF  PLEADINGS  OR  COURT  PRO- 
CEEDINGS.—Whether  judicial  proceedings  be  in  a  court  of  record 
or  not,  finished  or  unfinished,  ex  parte  or  otherwise,  no  Individual 
and  no  newspaper  has  the  right  to  publish  mere  arbitrary  selections 
from  the  proceerlinps  or  the  pleadings  in  the  case,  consisting  of 
those  portions  which  Impute  crime  or  moral  turpitude  to,  or  cast 
ridicule  or  odium  upon,  the  person  to  whom  they  refer.  Such 
garbled  repoi-t  of  the  pleadings  or  the  proceedings  Is  not  privileged, 
and  its  publication  is  a  libel. 

H.  J.  Carroll  and  W.  H.  Greene,  for  the  plaintiff. 

J.  Osfield,  Jr.,  S.  A.  Cooke,  and  L.  A.  Angell,  for  the  de- 
fondant. 
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^^  STINESS,  J.  The  plaintiff  sues  to  recover  damages  for 
a  libel  alleged  to  have  been  printed  in  the  'Evening  Times/* 
a  newspaper  in  Pawtucket,  published  by  the  defendants.  The 
declaration  sets  out  that  upon  the  filing  of  a  bill  in  equity  by 
Annie  Campbell  against  the  plaintiff  and  other  associates  in 
business,  charging  them  with  having  conspired  to  defraud  her 
deceased  husband,  Duncan  H.  Campbell,  of  certain  letters 
patent  of  this  and  foreign  countries,  and,  upon  the  order  by  a 
justice  for  citation  and  an  ex  parte  preliminary  injunction  imtil 
hearing,  the  defendants  published  the  charges  of  fraud,  to  the 
damage  of  the  plaintiff. 

The  defendants  plead  specially  that  the  said  "Evening 
Times"  was  a  public  newspaper;  that  they  published  said  mat- 
ters because  they  believed  them  to  contain  information  which  it 
was  important  for  the  public  to  know;  that  said  matters  were  a 
part  of  the  public  records  of  this  court,  upon  which  there  had 
been  judicial  action,  which,  denying  all  malicious  intent,  it 
was  lawful  for  them  to  do.     The  plaintiff  demurs  to  the  plea. 

The  question  of  privileged  publications  is  one  that  has  been 
much  considered,  and  certain  lines  may  now  be  said  to  be  well 
established. 

In  The  King  t.  Wright,  8  Term  Eep.  293,  in  1799,  which 
was  an  application  for  a  criminal  information  for  libel  growing 
out  of  the  Home  v.  Tooke  case,  it  was  held  that  a  report  of  the 
house  of  commons  could  be  published,  even  though  it  reflected 
on  the  character  of  an  individual.  Hoare  t.  Silverlock,  9 
Com.  B.  20,  waa  to  the  effect  thait  a  full  and  impartial  report 
of  a  trial  in  a  court  of  justice  could  be  publislted.  Some  stress 
was  laid  upon  the  distinction  between  a  full  trial  and  an  ex  parte 
proceeding,  which,  however,  was  not  necessary  to  the  decision 
of  this  case.  Davison  v.  Duncan,  7  El.  &  B,  229,  held  that  a 
fair  report  of  defamatory  matter  uttered  in  a  public  meeting  was 
not  privileged.  McGregor  v.  Thwaites  (1824),  3  Barn.  &  C.  24, 
10  Eug.  C.  L.  6,  held  that  proceedings  before  a  magistrate,  not 
judicial  but  advisory,  were  not  privileged,  and  Duncan  v. 
Thwaites,  3  Barn.  «''«  &  C.  556,  10  Eng.  C.  L.  179,  extended 
the  rule  to  proceedings  which  took  place  in  the  course  of  pre- 
liminary inquiry  before  a  magistrate.  Lewis  v.  Levy,  El.  B.  & 
E.  535,  questioned  the  decision  in  Duncan  v.  Thwaites,  7  El. 
&  B.  229,  and  although  the  case  was  understood  to  hold  that 
the  privilege  of  a  fair  report  extended  to  proceedings  taking 
place  publicly  before  a  magistrate  on  the  preliminary  investiga- 
tion of  a  criminal  charge,  terminating  in  the  discharge  of  the 


902  Metcalf  v.  Times  Publishing  Co.  [R.  L 

prisomer,  yet  the  court  did  not  expressly  decide  that  question. 
Regina  y.  Gray,  10  Cox  C.  C.  184,  carried  the  rule  to  this  ex- 
tent, but  the  court  was  not  unanimous  in  the  decision. 

In  Usil  V.  Halee  (1878),  47  L.  J.  323,  Lord  Coleridge,  C.  J., 
fully  adopted  the  apparent  rule  of  Lewis  v.  Levy,  El.  B,  &  K 
535,  and  Lopes,  J.,  concurring,  said:  "There  are  authorities 
uhich,  until  they  are  carefully  examined,  would  seem  to  support 
the  contention  that  an  ex  parte  proceeding  in  court  is  not  privi- 
leged. So  far  as  I  can  ascertain,  these  are  cases  where  the  pro- 
ceeding was  preliminary,  and  where  there  was  no  final  deter- 
mination at  the  time  of  the  alleged  libelous  report."  In  Wason 
▼.  Walter,  L.  R.  4  Q.  B.  73,  the  dictum  of  Cockbum,  C.  J., 
goes  further,  that  fair  reports  of  all  ex  parte  proceedings  are 
privileged.  Ryalls  v.  Leader,  L.  R.  1  Ex.  296,  held  that  the 
examination  of  a  debtor  in  custody  before  a  registrar  in  bank- 
ruptcy was  a  proceeding  before  a  public  court,  and  hence 
privileged. 

In  Kimber  v.  Press  Assn.  (1893),  1  Q.  B.  65,  the  court  went 
to  the  full  length  of  holding  that  the  publication  of  a  fair  report 
of  proceedings  held  in  open  court,  though  preliminary  and  ex 
parte,  is  privileged.  This  case  is  quite  remarkable  from  several 
facts.  It  was  an  application  to  magistrates,  specially  called  to- 
gether by  the  clerk,  for  a  summons  to  one  charged  with  perjury, 
and  no  evidence  was  given  under  oath.  The  application  was 
granted,  and  one  of  the  principal  questions  argued  was  whether 
it  was  an  open  court.  It  was  also  held  that  the  matter  was  one 
for  final  determination,  because  if  it  was  refused  it  would  be 
final,  and  **''^  if  it  was  granted  there  would  be  a  further  in- 
quiry and  the  matter  might  go  on  to  trial. 

Following  the  outline  of  leading  decisions,  in  which  there  haa 
been  a  gradual  progress,  the  law  of  England  seems  now  to  be 
that  a  full  and  fair  report  of  proceedings  in  an  open  court 
upon  a  matter  standing  for  final  decision,  even  though  the  in- 
quiry may  be  preliminary  and  ex  parte,  is  privileged:  See  opin- 
ion of  Kay,  L.  J.,  in  Kimber  v.  Press  Assn.  (1893),  1  Q.  B. 
65. 

In  this  country  the  law  has  been  declared  in  very  much  the 
same  way.  In  Cincinnati  Gazette  Co.  v.  Timberlake  (1860),  10 
Ohio  St.  648,  78  Am.  Dec.  285,  it  was  held  that  privilege  doea 
not  extend  to  the  publication  of  preliminary  proceedings 
merely,  which  are  of  a  purely  ex  parte  character.  The  opinion^ 
however,  follows  the  earlier  English  cases. 
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Barber  v.  St.  Louis  Dispatch,  3  Mo.  App.  377,  laid  down  this 
rule:  **Where  a  court  or  public  magistrate  is  sitting  publicly, 
a  fair  account  of  the  whole  proceedings,  uncolored  by  defama- 
tory comment  or  insinuation,  is  a  privileged  communication, 
whether  the  proceedings  are  on  a  trial  or  on  a  preliminary  and 
ex  parte  hearing.  But  the  very  terms  of  the  rule  imply  that 
there  must  be  a  hearing  of  some  kind.  In  order  that  the  ex 
parte  nature  of  the  proceeding  may  not  destroy  the  privilege — 
to  prevent  such  a  result — there  must  be  at  least  so  much  of  ft 
public  investigation  as  is  implied  in  a  submission  to  the 
judicial  mind  with  a  view  to  judicial  action."  In  this  case  a 
petition  for  divorce  had  been  filed,  but  it  had  not  been  pre- 
sented to  a  court  at  any  sitting,  with  a  view  to  judicial  action. 

In  Park  v.  Detroit  Free  Press,  72  Mich.  560,  16  Am.  St.  Rep. 
544,  it  was  held  that  the  publication  of  the  pleadings  or  other 
contents  of  the  files  in  a  private  suit  before  hearing  or  ac- 
tion in  open  court  is  not  privileged.  McBee  v.  Fulton,  47  Md. 
403,  28  Am.  Rep.  465,  held  that  an  exainination  before  a 
magistrate,  whether  the  accused  permits  them  to  be  ex  parte  or 
whether  he  makes  defense,  is  privileged,  upon  the  ground  that 
it  is  a  proceeding  before  a  public  court  of  justice. 

In  New  York  a  statute  of  1854,  limiting  actions  for  the  *'^®' 
publication  of  a  fair  and  true  report  of  judicial  proceedings  to 
cases  of  malice,  was  held  to  be  declaratory  of  the  common  law 
in  Ackerman  v.  Jones,  5  Jones  &  S.  42,  and  that  under  the 
statute  an  ex  parte  affidavit  presented  to  a  police  magistrate 
to  obtain  a  search  warrant  was  privileged. 

Cowley  V.  Pulsifer,  137  Mass.  392,  50  Am.  Rep.  318,  contains 
a  full  review  of  this  subject  by  Mr.  Justice  Holmes.  It  was  an 
action  for  libel  in  publishing  a  petition  for  the  removal  of  an 
attorney  from  the  bar,  which  had  not  been  presented  to  the 
court.  The  question,  therefore,  was  quite  different  from  the 
one  before  us,  but  the  court  assumes  the  rule  admitted  by  the 
plaintiff  in  that  case,  that  the  privilege  attaches  to  fair  reports 
of  judicial  proceedings  even  if  preliminary  and  ex  parte. 

The  rule,  as  thus  stated,  seems  now  to  be  settled  as  the  law, 
both  in  England  and  in  this  country,  and  it  makes  a  clear  line 
of  distinction  between  publications  which  are  lawful  and  those 
which  are  not. 

It  gives  no  license  to  publish  libelous  matter  simply  because 
it  is  found  in  the  files  of  a  court.  As  a  publisher  of  news  and 
items  of  public  importance  the  press  should  have  the  freest 
scope;  but  as  a  scandal-monger,  it  should  be  held  to  the  most 
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rigid  limitation.  If  a  man  haa  not  the  right  to  go  around  to 
tell  of  charges  made  by  one  against  another,  much  less  should 
«  newspaper  have  the  right  to  spread  it  broadcast  and  in  en- 
•during  form.  It  is  necessary  to  the  ends  of  justice  that  a  party 
should  be  allowed  to  make  his  charges  against  another  for 
adjudication,  even  though  they  may  be  of  a  libelous  character, 
and  as  such  they  are  privileged,  the  injured  party  having  a  rem- 
edy for  malicious  prosecution  when  they  are  made  maliciously 
or  without  probable  cause.  But  the  right  of  a  party  to  make 
charges  gives  no  right  to  others  to  spread  them.  When  the 
charges  come  up  for  adjudication,  however,  although  their  pub- 
lication may  be  as  harmful  and  distressing  to  the  person  ac- 
cused as  if  they  had  been  published  before  their  consideration 
by  a  court,  a  different  rule  applies.  Individual  feelings  are 
no  longer  considered,  for  the  reason,  as  stated  by  Judge  Holmes: 
'''It  is  desirable  that  the  trial  of  causes  should  take  place  under 
-the  ®^*  public  eye,  not  because  the  controversies  of  one  citizen 
with  another  are  of  public  concern,  but  because  it  is  of  the 
highesft  moment  that  those  who  administer  justice  should  al- 
ways act  under  the  sense  of  public  responsibility,  and  that  every 
citizen  should  be  able  to  satisfy  himself  with  his  own  eyes  as 
to  the  mode  in  which  a  public  duty  is  performed.'* 

Accepting  and  applying  the  rule  as  we  understand  it  to  be, 
two  questions  arise:  1.  Does  the  plea  set  forth  a  proceeding 
beiore  a  court?  and  2.  Does  it  aver  it  to  be  a  full  and  fair 
report? 

As  to  the  first  question,  it  sets  out  an  application  in  cham- 
bers, upon  a  motion  for  an  ex  parte  injunction  before  and 
tmtil  a  hearing.  Ordinarily,  the  only  consideration  which  is, 
or  can  be,  given  to  it  is  whether  the  bill  states  an  exigency 
upon  its  face  sufficient  to  warrant  an  order  to  hold  property 
in  statu  quo  until  a  hearing  can  be  had.  This  is  indeed  a  ju- 
dicial matter,  but  of  the  most  insignificant  sort  and  very  near 
to  the  border  line.  It  is  a  matter  submitted  to  a  judge,  and 
he  acts  upon  it.  It  is  within  the  rule  and  the  cases  which  we 
lave  referred  to,  notably  that  of  Kimber  v.  Press  Assn.  (1893), 
1  Q.  B.  65.  If  this  was  not  judicial  action,  it  would  be  diffi- 
cult to  say  what  would  be,  short  of  a  full  trial  of  the  case. 
Although  the  motion  was  in  chambers,  still,  under  our  practice, 
as  all  such  motions  and  interlocutor}'  orders  are  made  in  cham- 
bers, technically  we  cannot  say  that  it  was  not  in  court.  The 
statutes  provide  for  such  motions  to  be  made  to  the  court,  and 
the  provisions  about  the  court  "in  chambers"  are  simply  to  dis- 
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tinguish  such  proceedings  from  those  of  the  appellate  division 
sitting  in  Bank.  We  therefore  decide  that  the  plea  sets  out  a 
sufficient  statement  of  a  proceeding  in  court. 

As  to  the  second  question,  to  bring  the  plea  within  the  rule 
of  full  and  fair  report,  the  plea  is  bad  upon  its  face.  It  avers 
that  what  is  published  was  only  a  part  of  the  bill,  and  this 
part,  so  far  as  shown,  was  only  the  four  paragraphs  charging 
fraud.  It  does  not  aver  that  the  defendants  gave  a  full  and 
fair  report,  even  in  substance,  of  the  allegations  and  facts  set 
out  in  the  bill.  The  plea  rests  upon  the  fact  *****  that,  as  the 
bill  had  been  before  a  judge  in  a  judicial  proceeding,  it  was 
a  justification  in  publishing  a  part  of  it.  That  is  not  enough. 
If  a  garbled  report  of  a  trial,  which  may  result  in  a  vindica- 
tion of  one  accused,  is  not  privileged,  much  less  should  unfair 
extracts  from  pleadings  be  privileged.  This  doctrine  is  strongly 
set  forth  in  caustic  words  by  Endlich,  J.,  in  Commonwealth  v. 
Costello,  1  Pa.  Dist.  Rep.  745-752:  "I  prefer  to  rely  upon  the 
proposition,  which  seems  to  me  incontestable,  that,  whether  the 
proceeding  be  in  a  court  of  record  or  not,  finished  or  unfinished, 
ex  parte  or  otherwise,  no  individual  and  no  newspaper  has  the 
right  to  publish  mere  arbitrary  selections  consisting  of  those 
portions  which  impute  crime  or  moral  turpitude  to,  or  cast 
ridicule  or  odium  upon,  the  party  to  whom  they  refer,  and  com- 
mending themselves  only  by  what  is  sometimes  called  spicinesa, 
but  is  more  properly  denominated  filth,  or  by  reason  of  the  fact 
that  they  tickle  the  morbid  appetite  of  perverted  human  na- 
ture, which  delights  in  the  spectacle  of  another's  disgrace.'* 

Upon  this  ground,  therefore,  the  demurrer  to  the  plea  i« 
sustained,  and  the  case  will  be  remitted  to  the  common  pleas 
division  for  further  proceedings. 


LIBEL.— A  PUBLICATION  OF  JUDICIAL  PROCEEDINGS  l8 
not  privileged  imless  fair  and  Impartial:  See  the  monographic  note 
to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  364. 

LIBEL.— THE  PARTIES  TO  AN  ACTION  are  privileged  from 
suit  for  accusations  made  In  their  pleadings:  Park  v.  Detroit  Free 
Press  Co.,  72  Mich.  560,  16  Am.  St.  Rep.  544;  Ball  v.  Rawles,  93 
Cal.  222,  27  Am.  St.  Rep.  174;  G«rdemal  v.  McWilliaras,  43  La. 
Ann.  454,  26  Am.  St.  Rep.  195.  But  see  Sherwood  v.  Powell,  61  Minn. 
479.  52  Am.  St.  Rep.  614.  However,  the  public  has  no  right  to  any 
Information  on  private  suits  until  they  come  up  for  public  hearing 
or  action  in  open  court,  and  when  any  publication  is  made  involving 
such  matters,  they  possess  no  privilege:  Park  v.  Detroit  Free  Press 
Co.,  72  Mich.  560,  16  Am.  St.  Rep.  544;  monographic  note  to  McAl- 
lister V.  Detroit  Free  Press  Co.,  16  Am.  St.  Rep.  361-366. 
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[104  Tennessee.  66.] 

TELEPHONE  COMPANIES— NEQLIGENCD-AUTHORITT 
OF  EMPLOYES.— If  a  telephone  company  knowingly  permits  its 
employes  over  its  own  lines  to  make  arrangements  contrary  to 
Instructions  with  customers,  In  ascertaining  from  such  employes 
the  cost  of  delivery  of  a  message  beyond  the  terminus  of  the  line, 
and  there  collecting  from  the  castomer  compensation  for  the  entire 
work,  then  the  fact  that  under  its  arrangement  with  its  employes 
and  distant  operators  they  are  to  receive  the  pay  for  the  delivery 
beyond  the  terminus  can  make  no  difference,  so  far  as  the  cu»- 
tomer  is  concerned,  and  the  negligence  of  such  operator,  if  proven* 
is  the  negligence  of  the  company. 

TELEPHONE  COMPANIES— AUTHORITY  OF  AGENT.— 
No  Instructions  of  a  telephone  company  to  its  operators,  however 
formal  and  peremptory,  can  prejudice  the  rights  of  a  customer,  if 
it  knowingly  permits  such  agents  to  conduct  its  affairs  upon  a  plan 
In  direct  conflict  with  such  instructions.  The  course  of  business 
actually  pursued  by  the  company's  agents  with  its  knowledge  is  the 
proper  and  legal  criterion  of  its  responsibility  to  its  customers. 

TELEPHONE  COMPANIES— DUTY  TO  DELIVER  MBS- 
SAGES.— If  a  telephone  company  or  its  operator  receives  a  message 
for  delivery  beyond  its  terminus,  the  duty  to  deliver  promptly  !• 
absolute,  and  the  operator  has  no  right  to  speculate  as  to  the  proba- 
ble effect  of  promptness  or  delay  in  delivering  the  message. 

TELEPHONE  COMPANIES— DELAY  IN  DELIVERING 
MESSAGE- -DAMAGES.— In  order  for  a  father  to  recover  for  being 
deprived  of  seeing  his  daughter  before  her  death,  caused  by  the 
negligent  delay  of  a  telephone  company  in  delivering  a  message 
received  for  transmission,  he  must  prove  that  he  both  could  and 
would  have  arrived  and  been  with  his  daughter  at  the  time  of  her 
d^th  If  the  message  had  been  delivered  promptly. 

Hill  McAllister  and  Vertrees  &  Vertrees,  for  the  appellant. 

Douglas  Wilke  and  Firman  Smith,  for  the  respondent. 
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»*  CALDWELL,  J.  The  Cumberland  Telephone  Company 
appeals  in  error  from  a  judgment  for  five  hundred  dollars  re- 
covered against  it  by  J.  T.  Brown  for  negligent  delay  in  the 
delivery  of  a  message. 

Brown  was  a  resident  of  the  city  of  Nashville,  but  was  tem- 
porarily at  Hickman,  a  small  village  about  fifty-eight  miles 
from  Nashville,  and  two  miles  beyond  Qordonsville.  The  tele- 
phone company  had  an  office  at  Nashville  and  one  at  Qordons- 
ville, but  none  at  Hickman. 

Li  the  afternoon  of  September  16,  1897,  Brown's  son  went 
into  the  office  at  Nashville  and  stated  to  the  operator  there 
that  he  had  an  important  message  for  his  father  at  Hickman. 
The  operator  called  the  company's  agent  at  Qordonsville,  and 
put  the  son  in  communication  with  him.  The  son,  availing 
himself  of  the  instrument'  *®  and  connection  thus  afforded, 
communicated  his  message  to  the  Qordonsville  agent,  who 
agreed  to  deliver  ii  at  Hickman;  and  thereupon,  according  to 
the  usual  custom,  the  Nashville  agent  demanded  and  received 
sixty-five  cents  in  payment  of  total  charges,  being  twenty-five 
cents  for  the  transmission  of  the  message  to  Qordonsville  and 
forty  cents  for  its  delivery  at  Hickman.  The  message,  as  writ- 
ten by  the  agent  at  Qordonsville,  was  as  follows: 

"Nashville,  Tennessee,  9-16-97. 
**Mr.  J.  Thomas  Brown,  Hickman,  Tennessee. 

"Come  home  immediately.  Your  daughter  is  dangerously 
ill.  (Signed)    TOM  BROWN." 

Though  received  at  Qordonsville  at  5:15  P.  M.  of  that  day, 
and  so  marked  on  its  face,  the  message  was  not  delivered  until 
about  8  or  8:30  A.  M.  the  next  day,  which  was  near  ilfteen 
hours  after  the  agent  got  it,  and  some  five  hours  after  the 
sendee's  daughter's  death,  of  which  he  learned  thirty  minutes 
later  through  another  message  transmitted  over  the  same  line, 
and  likewise  delivered  at  Hickman. 

The  company  virtually  concedes  the  foregoing  facts,  but, 
nevertheless,  denies  its  liability  in  this  case  upon  the  ground 
that  it  had  instructed  its  operators  not  tx)  receive  messages 
from  anyone  to  be  by  any  agent  of  the  company  delivered  to  the 
sendee,  and  that  the  undertaking  of  the  Qordonsville  ***  oper- 
ator to  deliver  this  message  at  Hickman  was,  therefore,  without 
authority,  and  not  binding  on  his  principal. 
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It  waa  in  relation  to  tliis  phase  of  the  case  that  the  trial 
judge  gave  the  charge  against  which  the  first  assignment  of 
error  in  this  court  is  directed.  That  charge  is  in  this  language, 
namely:  "In  the  opinion  of  the  court  this  instruction  to  em- 
ployes is  of  little  consequence,  under  the  conceded  facts  of  this 
case.  If  the  company  knowingly  permitted  its  employes,  over 
its  own  wires,  to  make  such  arrangements  with  customers,  as- 
certained from  such  employes  the  cost  of  delivery  beyond  the 
terminus  of  the  line,  and  there  collected  from  the  customer 
com|:>ensation  for  the  entire  work,  then  the  fact  that  under  ita 
arrangement  with  its  distant  operators  they  were  to  receive  the 
pay  for  the  delivery  beyond  the  terminus  could  make  no  dif- 
ference so  far  as  the  customer  was  concerned;  and  the  neg- 
ligence of  such  opemtor,  if  proven,  would  be  the  negligenoe  of 
the  company  itself." 

We  are  not  able  to  perceive  any  error  in  this  charge,  but,  on 
the  contrary,  we  regard  it  as  entirely  sound. 

No  instruction  of  the  company  to  its  operators,  however  formal 
and  peremptory,  could  prejudice  the  rights  of  a  customer  if 
it  knowingly  permitted  those  agents  to  conduct  its  affairs  upon 
a  plan  in  direct  conflict  with  that  instruction.  The  *®  course 
of  business  actually  pursued  by  the  company's  agents  with  its 
knowledge  is  the  proper  and  legal  criterion  of  its  responsibility 
to  its  customers.  As  to  the  public  its  legal  relation  is  that  in- 
dicated by  its  recognized  course  of  business,  so  long  as  the 
latter  does  not  contravene  some  role  of  positive  law  or  sound 
public  policy. 

The  habitual  breach  and  disregard  of  the  instruction  by  the 
operators  of  the  company,  with  its  knowledge,  amounts  to  a 
practical  abrogation  of  the  instruction  (Railroad  Co.  v.  Reagan, 
96  Tenn.  129,  140),  and  makes  the  status  of  the  company  that 
which  its  real  course  of  business  imports. 

This  is  equally  true,  though  the  company  was  not  bound  in 
the  first  instance  to  receive  and  deliver  messages  at  all,  but 
only  to  furnish  suitable  instrumentalities  for  verbal  communica- 
tion between  separated  members  of  the  public;  for  it  had  the 
legal  power  to  assume  the  additional  duty,  and  could  do  so  as 
well  in  the  manner  indicated  as  by  the  promulgation  of  formal 
notice  of  such  purpose. 

Nor  is  it  of  any  legal  consequence  in  the  present  case  that 
the  Nashville  operator  may  have  testified  that  he  told  the  sender 
of  this  message  that  the  company  would  not  undertake  to  de- 
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liver  it,  since  he  concedes  that  he  furnished  the  connection  with 
the  express  understanding  that  the  Gordonsville  operator  was 
to  be  requested  to  deliver  it,  and  with  the  assurance  that  he 
would  do  °*  whatever  he  agreed  to  do  about  it,  and  after  the 
arrangement  was  consummated,  collected  the  charges  for  de- 
livery as  well  as  for  tolls,  and  turned  the  same  into  the  treasury 
of  the  company. 

The  formal  statement  that  the  company  would  not  undertake 
to  deliver  the  message,  if  made,  must  go  for  nothing  in  the 
face  of  the  undisputed  facts  which  show  that  it  did  in  reality, 
and  according  to  its  custom,  undertake  and  agree  by  its  Gordons- 
ville agent  to  do  it. 

Had  the  message  been  delivered  promptly,  Brown  would  have 
had  an  election  between  coming  to  Nashville  by  such  private 
conveyance  as  he  might  have.been  able  to  secure,  or  by  the  next 
westbound  train^  which  was  scheduled  to  pass  Hickman  at 
about  10  o'clock  the  next  morning. 

The  Gordonsville  agent  testified  that  he  supposed  the  train 
would  be  elected,  and  that  for  that  reason  he  was  not  bo  prompt 
in  delivering  the  message  as  he  would  otherwise  have  been. 

In  the  course  of  his  charge  as  to  the  measure  of  diligence  to 
be  exercised  in  delivering  the  message,  the  trial  judge  cor- 
rectly said:  "In  this  connection  I  will  further  instruct  you, 
gentlemen,  that  the  operator  would  have  no  right  to  speculate 
upon  the  question  as  to  what  conveyance  Mr.  Brown  would  take 
on  his  way  home,  or  to  determine  the  time  of  delivery  of  the 
message  by  the  fact  that  the  next  railroad  train  did  not  pass 
imtil  the  next  day." 

®*  Undoubtedly,  it  would  have  been  for  Brown  alone  to  de- 
cide which  of  the  two  modes  of  conveyance  he  would  adopt,  and 
that  being  his  exclusive  right,  it  must  obviously  have  been  the 
duty  of  the  messenger  to  exercise  such  reasonable  diligence  as 
would  have  left  him  to  make  that  decision  for  himself  at  the 
earliest  practicable  time. 

In  another  part  of  the  charge  the  court  said  to  the  jury:  "In 
order  for  the  plaintiff  to  recover,  he  must  show  by  a  preponder- 
ance of  the  evidence:  1.  That  defendant's  agent  did  not  exer- 
cise reasonable  diligence  in  delivering  the  message;  and  2.  That 
had  it  been  delivered  without  unreasonable  delay,  the  plaintiff, 
after  receiving  it,  could  by  reasonable  diligence  have  reached 
his  home  before  his  daughter's  death.'* 
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The  latter  proposition  w  too  narrow,  in  that  it  did  not  in- 
clude the  additional  requirement  that  the  jury  should  find  that 
the  plaintiff  would  have  reached  his  home  before  the  death  of 
his  daughter.  That  he  could  have  done  so  is  not  sufficient.  To 
fix  liability  on  the  company,  it  must  appear  both  that  the 
means  of  making  the  journey  in  so  short  a  time  could  have  been 
found,  and  that  they  would  have  been  made  available. 

The  practicability  of  such  a  fact  does  not  necessarily  imply 
that  it  would  have  been  undertaken  and  accomplished.  It 
may  be  that  he  could  have  performed  the  exploit,  and  yet  would 
not  have  ®*  done  so;  and  it  matters  not  in  this  case  that  he 
could  unless  he  would,  since  it  is  for  the  deprivation  of  seeing 
his  daughter  before  she  died  that  he  suea. 

To  cure  this  omission  in  the  general  charge,  the  defendant's 
counsel  submitted  a  special  instruction,  as  follows:  "Before  you 
can  find  for  the  plaintiff  you  must  believe  from  the  evidence 
that  he  both  could  and  would  have  driven  the  distance  from 
Hickman  to  Nashville  that  night,  and  that  he  would  have  ar- 
rived in  Nashville  before  his  daughter  died.** 

The  court  refused  this  instruction,  and  thereby  repeated  and 
emphasized  the  error  in  the  general  charge. 

Since  a  new  trial  must  be  gnunted  on  account  of  this  error 
in  the  charge  and  ruling  of  the  court,  it  is  not  necessary  to  say 
more  of  the  assignment  against  the  judgment  for  alleged  ex- 
cessiveness  than  that  five  hundred  dollars  is  regarded  as  a  very 
full  recovery. 

Reverse  and  remand. 


THE  liAW  OF  THE  TELEPHONE  Is  the  subject  of  the  mono- 
graphic note  to  Central  Union  Tel.  Oo.  v.  Falley,  10  Am.  St  Rep. 
128-136.  Dauiaffes  for  failure  to  send  or  deliver  telegrams  are 
discussed  In  the  monographic  notes  to  Western  Union  Tel.  Co.  v. 
■Cooper.  10  Am.  St.  Rep.  778-700;  Western  Union  TeL  Ca  v.  Luck, 
m  Am.  St  Bep.  873-87& 
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WAEFIELD  V.  RAILROAD. 

[104  Tennessee,  74.] 

CARRIERS— RIGHT  TO  EXPEL  PASSENGER— NONPAY- 
MENT  OF  FARE.— Failure  of  a  passenger  to  pay  the  fare  of  a  child 
under  his  care  and  control  authorizes  the  expulsion  of  both,  al- 
though both  are  minors. 

WITNESSES— EVIDENCE  TO  SUPPORT  CHARACTER.— If 
a  witness  is  assailed  on  cross-examination  by  questions  calculated 
to  impeach  his  veracity  and  question  his  truthfulness,  he  may  intro- 
duce evidence  to  sustain  his  general  character. 

TRIAL.— BURDEN  OF  PROOF  is  on  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  all  material  facts  necessary  to 
sustain  and  establish  his  caseu 

G.  W.  Sypert  and  J.  B.  Daniel,  for  the  appellants. 
Smith  &  Maddin,  for  the  appellee. 

■^^  WILKES,  J.  These  actions  were  for  unlawfully  ejecting 
the  plaintiffs  from  the  cars  of  defendant  road.  They  were 
tried  together  in  the  court  below  and  in  this  court,  and  there 
was  verdict  and  judgment  in  each  case  in  the  trial  court  for 
the  railroad,  and  the  plaintiffs  have  appealed  and  assigned  er- 
rors. The  facts,  so  far  as  necessary  to  be  stated,  are  that  plain- 
tiff Willie  is  a  negro  girl  some  fifteen  to  seventeen  years  of 
age,  and  plaintiff  Mary  is  also  a  negro  girl  about  seven  years 
of  age. 

They  started  from  Nashville  together  to  go  to  St.  Bethle- 
hem, by  way  of  Guthrie.  The  girls  were  accompanied  to  the 
station  by  the  mother  of  the  plaintiff,  Mary,  who,  it  appears, 
bought  a  '^®  ticket  to  St.  Bethlehem  for  the  older  girl,  and  gave 
to  her  some  money  to  pay  the  fare  of  the  younger  one,  who  had 
no  ticket.  When  they  attempted  to  get  on  the  cars  at  Linck's 
Station,  in  Nashville,  the  conductor  asked  for  their  tickets. 
Mary's  mother  stated  to  him  that  the  younger  girl  had  no  ticket, 
but  had  money  to  pay  her  fare,  and  the  older  girl  stated  that 
she  had  the  money  to  pay  the  fare  of  the  younger  one.  Upon 
their  statements  they  were  allowed  to  enter  the  cars.  Soon 
after  the  car  left  the  station  the  conductor  asked  for  the  fare 
of  the  younger  girl.  The  elder  one  gave  him  all  the  money  she 
had,  and  upon  counting  it  the  conductor  found  that  there  were 
only  thirty-seven  cents.  He  told  her  that  half  fare  to  Guthrie 
was  seventy-five  cents,  and  she  must  either  pay  that  or  both  must 
get  off  at  East  Nashville.  They  were  not  ejected  otherwise 
thfiji  bj  this  statement  of  the  conductor,  but  in  obedience  to 


912  Warfield  v.  Railroad.  [Tenn. 

it  both  left  the  car  at  the  East  N^ashville  shops,  a  point  within 
the  city  limits  near  a  street-car  line  and  a  number  af  residences. 
They  went  to  the  house  of  a  negro  near  by,  and  he  carried  them 
back  to  the  home  of  the  Harrington  girl,  which  they  reached 
by  11  o'clock  in  the  morning.  Three  days  later,  having  in  the 
meantime  bought  a  ticket  for  the  younger  one,  both  girls  went 
over  the  road  to  their  destination,  under  the  same  conductor  as 
had  the  train  in  charge  on  the  first  occasion. 

''^  The  older  girl  was  the  aunt  of  the  younger,  and  the  latter 
was  going  to  visit  this  aunt,  who  lived  at  St.  Bethlehem. 
The  older  girl  had  some  money  to  pay  the  fare  of  the  younger 
and  did  all  the  talking  to  the  conductor.  The  younger  had  no 
money  or  ticket  and  said  nothing  to  the  conductor.  The  older 
girl  offered  both  her  ticket  and  the  money  she  had  for  the 
younger  girl  to  the  conductor,  who  declined  to  receive  either. 
He  was  not  present  when  they  left  the  car,  being  engaged  at 
another  point  on  the  train.  There  is  some  conflict  of  testi- 
mony as  to  the  amount  of  money  the  older  girl  offered  for  the 
passage  of  the  younger  one,  but  the  weight  of  the  evidence  is 
that  she  only  had  half  enough  to  carry  her  to  Guthrie,  which 
was  the  end  of  the  conductor's  run.  The  jury,  having  passed 
upon  the  facts,  it  is  evident  that  they  found  that  the  younger 
girl  was  in  the  custody  of  the  older,  and  that  the  latter  had  only 
half  enough  money  to  pay  her  fare  to  Guthrie. 

Several  errors  are  assigned,  but  the  real  question  of  con- 
troversy in  the  case  is  whether  the  conductor  had  a  right  to  put 
both  girls  off  the  train,  because  the  younger  one  failed  to  pay 
her  fare  and  it  was  not  paid  for  her.  The  court  charged  the 
jury  that  they  must  determine  whether  the  younger  child  was  in 
charge  and  control  of  the  older,  and  if  so,  and  she  failed  to 
pay  her  fare,  both  might  be  ejected,  and  that  the  jury  ''^  must 
determine  how  the  facts  were.  It  is  said  that  the  court  should 
ntore  specifically  have  defined  what  was  meant  by  charge  and 
control,  in  view  of  the  facts  of  the  case.  We  think  the  charge 
quite  clear,  and  it  could  hardly  have  been  aided  by  further 
statements,  but  if  so,  then  additional  instructions  should  have 
been  asked  upon  the  point:  Cumberland  Tel.  etc.  Co.  v.  Poston, 
94  Tenn.  696.  As  to  the  proposition  of  law  involved,  we  are 
of  the  opinion  that  the  trial  judge  was  correct. 

In  Ray  on  Negligence  of  Passenger  Carriers,  page  187,  it  is 
said:  "The  failure  to  pay  the  fare  of  a  child  under  the  care  of 
A  passenger  will  authorize  the    expulsion  of  the    passenger": 
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Citing  Philadelphia  etc.  E.  E.  Co.  v.  Hoeflich,  62  Md.  300,  50 
Am.  Eep.  223;  Gibson  v.  East  Tennessee  etc.  E.  E.  Co.,  30 
Fed.  Eep.  904. 

Hutchinson  on  Carriers,  section  567c,  says:  "A  person  travel- 
ing with  a  child  in  his  custody  is  liable  for  the  payment  of  the 
child's  fare,  and  he  may  be  ejected  with  the  child  when  he 
refuses  to  pay  the  fare  of  the  latter":  Citing  Pittsburgh  etc.  Ey. 
Co.  V.  Dewin,  86  111.  296.  The  reason  of  the  rule  is  apparent. 
The  road  is  not  required  to  carry  the  child  unless  its  fare  is 
paid,  but  it  would  be  contrary  to  sound  policy  to  expel  the  child 
and  leave  it  alone. 

If  the  passenger  brings  it  aboard  or  has  it  in  his  custody,  he 
becomes  responsible  for  its  fare,  '^®  and  the  law  implies  a  con- 
tract that  he  will  pay  it,  and  look  after  and  protect  the  child. 

It  is  said  it  was  error  to  allow  evidence  to  sustain  the  general 
character  of  the  witness,  Corbett,  the  conductor  on  the  train. 
This  witness  wbjb  assailed  in  a  severe  and  searching  cross-ex- 
amination by  questions  which,  in  their  substance  and  manner 
of  asking,  were  calculated  to  impeach  his  veracity  and  question 
his  truthfulness.  Under  such  circumstances  it  was  proper  to 
allow  evidence  to  sustain  his  character:  Eichmond  y.  Richmond, 
10  Yerg.  343-315. 

The  insistence  of  the  counsel  for  plaintiffs  that  the  older  girl 
could  not  be  ejected  for  failing  to  pay  the  younger  one's  fare 
unless  she  had  expressly  bound  herself  to  become  responsible 
therefor  is  not  well  taken.  If  the  older  one  has  the  younger 
one  in  her  charge  and  control,  she  is  by  law  responsible  for  its 
fare,  or  liable  to  be  ejected  with  the  younger  one  for  failure  to 
pay  the  same,  and  it  does  not  change  the  rule  if  both,  parties 
axe  minors. 

It  is  said  that  it  was  error  to  charge  that  the  burden  of  proof 
was  upon  the  plaintiffs  to  establish  by  a  preponderance  of  the 
evidence  every  allegation  contained  in  this  cause.  We  concede 
that  this  language  is  too  broad,  but  are  of  the  opinion  that  the 
jury  construed  it  to  mean  that  the  plaintiffs  must  make  out 
by  proof  every  allegation  necessary  to  establish  their  case. 

^"  The  defendant  afterward  asked  the  court  to  charge  that 
the  burden  of  proof  was  on  the  plaintiffs  to  establish  by  a  pre^ 
ponderance  of  evidence  all  material  facts  necessary  to  sustain 
their  case,  and  among  them  is  the  question  whether  or  not 
Willie  Warfield  tendered  sufficient  money  to  pay  the  little  girl's 
fare  to  Guthrie,  and  this  was  given. 

Am.  gt.  Rep..  Vol.  LXXVIII— 58 
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We  think  that,  taking  these  charges  together,  the  jury  could 
not  have  been  misled,  and  that  the  latter  lays  down  a  correct 
rule  of  law.  Upon  the  whole  record  we  have  not  been  able  to 
find  any  reversible  error,  and  the  judgment  of  the  court  be- 
low is  aflfinned  with  costs. 


CARRIERS. -THE  EXPULSION  OP  PASSENGERS  from  rail- 
way trains  for  refusal  to  pay  their  fares  is  discussed  In  the  niono- 
giapbic  notes  to  Chicago  etc.  R.  R.  Co.  v.  Paries,  68  Am.  Dec.  570- 
573;  Commonwealth  v.  Power,  -il  Am.  Dec.  476-478.  If  a  mother, 
Avith  a  stopover  ticket,  boards  a  train  with  her  child  and  refuses 
to  pay  his  fare,  both  may  be  ejected  at  the  next  station;  Lake  Shore 
etc.  II.  R.  Co.  V.  Orndorfif,  55  Ohio  St.  589,  60  Am.  St.  Rep.  716. 

WITNESS— VERACITY.— EVIDENCE  TO  SHOW  the  reputation 
of  a  witness  for  truth  and  veracity  is  admissible:  State  v.  Burpee, 
65  Vt  1,  36  Am.  St  Rep.  775. 


BROWN"  V.  ODILL. 
[104  Tennessee,  250.] 

MARRIAGE  AND  DIVORCE— MARRIAGE  CONTRACT- 
BREACH  OF.— A  contract  to  marry  upon  the  death  of  the  divorced 
wife  of  one  of  the  parties  Is  not  "void  for  Indefinlteness  and  uncer- 
tainty." 

MARRIAGE  AND  DIVORCE— MARRIAGE  CONTRACT.— 
A  contract  between  two  persons  to  marry  upon  the  death  of  the 
divorced  wife  of  the  man  is  neither  void  as  being  "in  illegal  restraint 
of  maiTiage,"  nor  as  being  "against  public  policy." 

MARRIAGE  AND  DIVORCE^BREACH  OP  PROMISE.— A 
promise  of  marriage,  whenever  to  be  consummated,  cannot  validly 
subsist  after  one  of  the  parties  has  intermarried  with  a  third  person. 

MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE.— 
A  promise  of  a  man  to  marry  a  certain  woman  on  the  death  of  his 
divorced  wife  is  effectually  broken,  so  as  to  give  an  immediate 
cause  of  action  by  his  conceded  marriage  to  a  third  woman  while 
his  divorced  wife  still  survives. 

MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE- 
MEASURE  OF  DAMAGES.— Plaintiff  is  entitled  to  recover  for  a 
breach  of  promise  of  mairiage  such  an  amount  as  will  compeusate 
her  for  the  Injury  received.  The  elements  of  such  damages  are  her 
disappointment  of  reasonable  expectations  of  social,  domestic,  and 
matorial  advantages  to  be  derived  from  the  promised  marriage,  the 
injury  to  her  prospects  In  life,  the  wounds  to  her  affections,  and 
her  mental  anguish  and  mortification  resulting  from  the  wrongful 
breach  of  the  contract. 

EVIDE1NCB.-OPINIONS  OR  CONCLUSIONS  drawn  from 
the  statements  of  third  persons,  and  not  being  those  of  an  expert 
upon  a  proper  subject  for  expert  testimony,  are  inadmissible  as 
original  evidence  for  either  party,  and  cannot  be  maide  the  basis 
for  Impeaching  a  witness:  but  the  answer  in  respect  thereto,  if 
permitted,  is  conclusive  upon  the  party  calling  for  it 
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MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE- 
DAMAGES. — If  the  verdict  for  damages  for  a  breach  of  a  prom- 
ise to  marry  is  not  so  great  as  to  indicate  prejudice,  passion,  caprice, 
or  corruption  on  the  part  of  the  jui"y,  it  cannot  be  set  aside  for 
excessiveness. 

W.  S.  Fleming  and  Figuers  &  Padgett,  for  the  appellant 

E.  H,  Hatcher  and  W.  E.  Greenlaw,  for  the  appellee. 

^s**  CALDWELL,  J.  William  Hugh  Brown  prosecutes  this 
appeal  in  error  from  a  judgment  for  two  thousand  eight  hun- 
dred doUars,  obtained  against  him  by  Miss  Sarah  Alberta  Odill 
for  the  alleged  breach  of  a  contract  of  marriage. 

The  plaintiff  averred  in  her  declaration  that  on  January  3, 
1894,  she  and  the  d^endant  entered  into  a  contract  to  marry 
each  other  on  the  eighteenth  day  of  the  same  month  and  year ; 
that  before  the  latter  day  axrvfed,  at  the  solicitation  of  the  de- 
fendant, who  had  a  divorced  wife  still  Living,  and  on  account  of 
religious  scruples  on  his  part  ^^^  they  postponed  the  marriage 
until  that  divorced  wife,  whom  he  represented  to  be  in  very 
bad  health  and  not  long  to  live,  should  die;  that  during  the 
continuation  of  their  agreement  to  marry  upon  the  death  of  his 
divorced  wife,  and  while  she  still  survived,  the  defendant,  on 
December  19,  1897,  married  another  woman  and  avowed  that 
he  would  never  marry  the  plaintiff. 

The  defendant  assigned  three  grounds  of  demurrer:  1.  That 
the  contract  averred  "is  void  for  indefmiteness  and  uncertainty"; 
2.  That  it  is  void  because  "in  restraint  of  marriage";  and  3. 
That  it  is  void  because  "against  public  policy." 

The  circuit  judge  overruled  the  demurrer  in  toto,  and  his  ac- 
tion in  so  doing  is  assigned  as  error. 

This  court  deems  no  objection  raised  by  the  demurrer  tenable 
in  any  particular.  In  the  first  place  the  contract  as  averred  is 
entirely  definite,  and  absolutely  certain  in  every  element  and 
part,  except  as  to  the  time  of  consummation,  and  that  is  reason- 
ably definite  and  certain  since  it  is  made  to  depend  upon  an 
event  which  in  the  course  of  nature  must  inevitably  occur.  It 
is  true  that  one  or  both  of  the  contracting  parties  might  die  in 
advance  of  that  event,  but  the  same  would  be  true  if  the  mar- 
riage had  been  set  for  the  first  day  of  the  next  month,  or  of  the 
next  year;  and  in  neither  case  would  that  possibility  render  the 
contract  "void  for  indefiniteness  and  uncertainty." 

***  In  the  next  place  the  contract  is  in  favor  of  marriage 
rather  than  in  restraint  of  it.    It  boimd  the  plaintiff  and  the 
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defendant  mutually  to  marry  each  other.  In  that  respect  it  was 
positive  and  absolute.  Of  course,  its  terms  were  intended  to  re- 
strain her  from  marriage  with  any  other  man,  and  him  from 
marriage  with  any  other  woman;  but  that  is  not  restraint  of 
marriage  in  the  legal  sense,  otherwise  there  could  be  no  lawful 
marriage  contract  between  any  man  and  woman,  because  it 
would  restrain  each  of  them  from  marrying  some  one  else.  Nor 
is  it  material  in  this  aspect  of  the  contract  that  it  did  not 
designate  a  particular  or  specific  day  for  the  performance  of  the 
marriage  ceremony. 

The  third  assignment  of  demurrer,  though  not  specifying  any 
reason  for  the  assertion  therein  that  the  contract  is  "against 
public  policy,"  was  no  doubt  intended  to  advance  the  proposi- 
tion that  it  was  subject  to  that  objection,  because  its  ultimate 
consummation  was  by  its  terms  made  to  depend  upon  and  to 
follow  the  death  of  the  defendant's  divorced  wife,  and  in  that 
way  to  hold  out  an  inducement  to  the  destruction  of  her  life. 

At  first  view  there  is  seeming  force  in  the  proposition;  yet  the 
court,  after  mature  consideration,  does  not  regard  it  as  sound  in 
law.  There  was  in  reality  no  legal  impediment  in  the  way  of 
the  marriage,  and  both  parties  were  cognizant  of  that  fact. 
Only  "religious  scruples"  prevented  ^*^^  an  immediate  or  early 
consummation,  and  it  can  hardly  be  conceived  that  persona 
actuated  by  so  high  a  motive  could  be  tempted  to  end  the  post- 
ponement by  committing  murder.  The  agreed  delay,  self-im- 
posed and  self-terminable  at  any  moment,  as  it  was,  cannot 
properly  be  said  to  imply  illegality  of  purpose  or  to  afford  an 
inducement  to  crime. 

A  promise  of  marriage,  to  be  fulfilled  on  the  death  of  the  de- 
fendant's father,  was  recognized  as  a  valid  contract  by  Lord 
Chief  Baron  Kelly  in  the  case  of  Frost  v.  Knight,  L.  R.  5  Ex. 
322,  and  later  by  Lord  Chief  Justice  Cockburn  in  the  8ame  case, 
reported  in  L.  R.  7  Ex.  111. 

A  note  in  4  American  and  English  Encyclopedia  of  Law, 
second  edition,  page  889,  refers  to  a  case  of  same  style  as  re- 
ported in  L.  J.  41  Ex.  78,  and  holding  such  a  contract  to  be 
good. 

The  very  much  earlier  case  of  Woodhouse  v.  Shepley,  2  Atk. 
535,  cited  for  the  present  defendant,  is  not  in  point  here.  There 
the  woman,  Hannah  Woodhouse,  and  the  man,  Ralph  Shepley, 
had  become  engaged  to  marry  without  the  knowled^je  and  over 
the  opposition  of  her  father,  and  executed  each  to  the  other  a 
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bond  in  the  penalty  of  six  hundred  dollars,  and  with  condition 
that  each  should  marry  the  other  within  thirteen  months  after 
the  death  of  her  father.  When  thirteen  months  after  the  death 
of  the  father  had  expired,  the  woman  ^'^  filed  her  original  bill 
io  be  relieved  against  her  bond,  and  the  man  brought  his  cross- 
bill to  enforce  the  penalty.  In  disposing  of  the  case  Lord 
Chancellor  Hard wi eke  said:  "I  am,  therefore,  of  opinion  that 
on  the  original  bill  the  plaintiff  ought  to  be  relieved;  and  I 
say  the  same  in  this  case  as  Lord  Cooper  did  in  Floyer  v.  Law- 
ington,  1  P.  Wms.  268,  that  though  none  of  these  circumstances 
singly  might  be  sufficient  to  overturn  this  bond,  yet  all  together 
they  are  so;  but  the  chief  of  these,  and  which  has  great  weight 
with  me,  is  the  encouragement  this  might  give  to  disobedience 
and  the  fraud  on  parents":  Woodhouse  v.  Shepley,  3  Atk.  540. 
That  was  not  a  suit  upon  the  marriage  contract  itself,  as  was 
the  case  of  Frost  v.  Knight,  L.  K.  5  Ex.  322,  nor  was  the 
supposed  inducement  to  take  the  intervening  life  even  sug- 
gested by  Lord  Hardwicke  as  one  of  the  several  circumstances 
upon  which,  as  a  whole,  the  judgment  was  rested. 

After  his  demurrer  had  been  overruled,  the  defendant  filed 
pleas,  in  which  he  averred  that  the  second  agreement  between, 
the  plaintiff  and  himself  was  a  cancellation  of  their  engagement, 
and  not  simply  a  postponement  of  the  time  for  their  marriage, ' 
as  averred  in  the  declaration. 

The  fact  of  the  original  marriage  contract  between  these  pa> 
ties  was  conceded  in  the  proof,  as  were  the  defendant's  marriage 
to  Dora  Bunch,  his  present  wife,  and  the  continuing  life  of  his 
divorced  wife;  and  the  principal  controversy  before  ^^'^  the  jury 
was  whether  that  contract  had  been  actually  canceled,  as  the 
defendant  averred  and  testified,  or  only  its  fulfillment  post- 
poned, as  the  plaintiff  averred  and  testified.  There  was  no 
proof  to  sustain  the  averment  of  the  declaration  that  the  de- 
fendant had  formally  declared  his  purpose  never  to  marry  the 
plaintiff,  nor  that  he  had  done  or  said  anything  that  could  be 
construed  as  a  breach  of  the  alleged  contract  to  marry  her  upon 
the  death  of  his  divorced  wife,  unless  his  intermarriage  with  his 
present  wife  should  be  considered  such  a  breach. 

In  a  request  for  special  instruction,  as  well  as  in  his  motion 
in  arrest  of  judgment,  the  defendant  advanced  the  proposition 
that  the  contract,  if  found  to  be  that  he  had  agreed  to  marry 
the  plaintiff  after  the  death  of  his  divorced  wife,  was  not 
breached  by  his  marriage  to  Nora  Bunch,  and  his  present  con- 
jugal relations  with  her  during  the  lifetime  of  that  divorced 
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wife  and  while  she  still  survives;  and  the  court's  refusal  to  give 
that  instruction  and  grant  that  motion  is  made  the  ground  of 
the  next  assignment  of  error. 

The  substance  of  the  contention  made  for  the  defendant  on 
•this  assignment  is,  that  the  time  for  the  fulfillment  of  his  al- 
leged promise  to  marry  the  plaintiff  has  not  yet  arrived,  because 
his  divorced  wife  is  still  living,  and  that  it  cannot  be  foreseen, 
and  should  not  be  adjudged  in  advance  of  her  death,  that  he  will 
not,  when  that  event  ''^'^  shall  occur,  have  been  released  by 
death  or  otherwise  from  his  alliance  with  his  present  wife,  and 
then  be  ready  to  fulfill  both  the  letter  and  spirit  of  the  alleged 
contract  with  the  plaintiff  by  intermarriage  with  her. 

To  say  the  least  of  it,  the  contention  possesses  the  merit  not 
only  of  novelty  but  of  apparent  plausibility  as  well.  It  is  clear 
and  incontrovertible  that  the  time  for  the  performance  of  the 
contract  averred  has  not  yet  come,  and  it  is  possible  that  the 
defendant  will  be  ready  and  able  to  perform  it  lawfully  and  ac- 
cording to  its  terms  when  that  time  does  come. 

It  has  been  held  that  a  testamentary  provision  for  a  son,  to 
be  'born  to  either  of  two  designated  girls  through,  her  future 
marriage  into  either  of  two  designated  families,  is  not  defeated, 
nor  the  gift  over  perfected  by  their  marriage  into  other  families, 
because  it  is  possible,  nevertheless,  that  one  of  them  may  yet 
marry  into  one  of  the  designated  families  and  have  a  son  as 
the  fruit  of  that  marriage:  Eandall  v.  Payne,  1  B.  C.  G.  55, 
cited  in  2  Jarman  on  Wills,  Kandolph  and  Talcott's  ed.,  511, 
512. 

But  the  possibility  of  the  defendant's  readiness  and  ability 
to  marry  the  plaintift',  as  she  avers  he  agreed  to  do,  upon  the 
death  of  his  divorced  wife  is  not  a  sufficient  answer  in  law  to 
the  averment  that  he  breached  that  contract  by  marrying  an- 
other person.  His  contract  to  marry  the  ***  plaintiff,  as  she 
averred  and  as  the  jury  found,  contemplated  that  he  should 
marry  no  one  else  before  her,  and  his  marriage  with  another, 
though  in  advance  of  the  time  he  was  to  marry  the  plaintiff, 
was  in  law  a  plain  breach  of  that  contract.  It  was  in  legal  con- 
templation an  unqualified  renunciation  of  his  contract  with 
plaintiff,  and  absolutely  terminated  their  engagement.  He  can- 
not occupy  the  relation  of  lawful  husband  to  his  present  wife 
end  at  the  same  time  defend  this  suit  upon  the  ground  that  hi» 
previous  promise  to  marry  the  plaintiff  remains  unbreached. 

A  promise  of  marriage,  whenever  to  be  consummated,  cannot 
Ttlidly  subsist  after  one  of  the  parties  has  intermarried  with  a 
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third  person.  The  two  things  are  utterly  inconsistent  and  an- 
tagonistic, and  the  courts  will  indulge  no  presumption  in  favor 
of  a  divorce  or  against  the  life  of  the  preferred  person  for  the 
purpose  of  discovering  a  possibility  that  the  unfaithful  one  may 
yet  be  ready  and  able  to  marry  the  other  person  also  when  the 
deferred  time  shall  arrive. 

The  defendant,  in  the  same  request  for  special  instruction, 
properly  conceded  that  a  positive  declaration  on  his  part  that  he 
would  never  marry  the  plaintiff,  if  made,  would  have  breached 
the  contract  averred  by  her,  and  afforded  her  a  right  of  action 
thereunder,  notwithstanding  the  fact  that  the  time  for  fulfill- 
ment has  not  come;  and  yet  such  a  declaration  could  not  be  a 
more  effective  **"*  and  conclusive  renunciation  of  his  promise 
than  was  his  intermarriage  with  another  person.  Indeed,  the 
possibility  of  readiness  and  ability  to  perform  the  contract  at 
the  appointed  time  (if  that  possibility  were  considered  of  any 
legal  consequence,  as  it  is  not)  is  much  greater  in  the  former 
than  in  the  latter  condition;  for  it  is  more  reasonable  by  far  to 
suppose  that  a  person,  who  has  simply  declared  a  purpose  not 
to  keep  his  promise  of  marriage  to  one  woman,  will  relent  and 
still  offer  to  keep  it,  than  it  is  to  suppose  that  after  marrying 
another  he  will  by  her  death  or  divorce  be  released  from  the 
relation  with  her,  and  thereafter  fulfill  his  promise  with  the 
former  at  the  time  previously  designated. 

In  the  English  case  of  Frost  v.  Knight,  L.  R.  5  Ex.  322,  al- 
ready cited,  it  appeared  that  the  parties  contracted  to  marry 
each  other  upon  the  death  of  the  man's  father,  and  that  before 
that  event  occurred  the  man  declared  that  he  would  never  marry 
the  woman.  Thereupon  she  sued  him,  while  his  father  re- 
mained in  life,  averring  that  declaration  as  a  breach  of  the  con- 
tract. 

She  obtained  a  judgment  in  the  lower  court,  but  it  was  ar- 
rested in  the  court  of  exchequer  by  the  opinion  of  Lord  Chief 
Baron  Kelly,  upon  the  ground  that  the  defendant's  father  had 
not  died,  and  that  the  defendant  might  still  marry  the  plain- 
tiff upon  the  death  of  his  father,  notwithstanding  ^^*^  he  had 
declared  that  he  would  never  marry  her:  Frost  v.  Knight,  L. 
E.  5  Ex.  322,  336. 

The  latter  holding  was  reversed  on  writ  of  error,  and  the 
original  judgment  restored  and  affirmed  by  the  opinion  of 
Lord  Chief  Justice  Cockbum,  upon  the  ground  that  the  de- 
fendant's declaration  was  an  absolute  breach  of  his  contract,  and 
gave  the  plaintiff  an  immediate  right  of  action  for  damages: 
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Frost  V.  Knight,  L.  R.  7  Ex.  111.  For  a  stronger  reason  would 
the  marriage  of  the  defendant  to  another  person  before  the 
death  of  his  father  have  been  a  renunciation  and  breach  of  his 
promise  to  the  plaintiff,  and  afforded  her  an  immediate  right  of 
action  for  appropriate  damages. 

It  results,  therefore,  that  the  trial  judge  ruled  rightly  in  re- 
fusing to  instruct  the  jury  that  the  marriage  of  the  defendant 
to  his  present  wife  in  the  lifetime  of  his  divorced  wife  could  not 
be  a  breach  of  his  alleged  promise  to  marry  the  plaintiff  when 
his  divorced  wife  should  die,  and  in  refusing  to  arrest  the  judg- 
ment upon  the  ground  that  the  divorced  wife  is  still  living. 

The  charge  delivered  correctly  announced  the  proposition 
that  the  promise  of  the  defendant  to  marry  the  plaintiff  on  the 
death  of  his  divorced  wife,  if  made  as  averred  by  the  plaintiff, 
was  effectually  broken  by  his  conceded  marriage  to  another 
woman,  though  that  divorced  wife  still  survived. 

The  assignments  against  the  court's  declination  ***  to  grant 
requests  for  special  instruction  relative  to  the  burden  of  proof 
and  the  measure  of  damages  are  sufficiently  answered  by  the 
statement  that  the  general  charge  delivered  was  accurate  and 
amply  full  on  those  subjects.  When  the  two  parts  of  the  charge 
bearing  upon  the  former  subject  are  considered  together,  as 
the  universal  rule  of  practice  requires  they  should  be,  it  is  un- 
mistakably clear  that  the  jury  was  therein  told  that  the  burden 
was  upon  the  plaintiff  to  show  by  a  preponderance  of  the  evi- 
dence that  the  time  for  the  marriage  between  her  and  the  de- 
fendant was  postponed  by  mutual  consent  until  after  the  death 
of  his  divorced  wife;  and  such  was  the  effect  of  the  special  in- 
struction requested  on  that  subject.  The  charge  as  to  the 
measure  of  damages  enumerated  only  the  proper  elements  of 
compensatory  damages  in  such  a  case,  and  directed  that  if  the 
jury  should  find  for  the  plaintiff,  it  should  "assess  her  damages 
at  such  an  amount  as  will  compensate  her  for  the  injuries  re- 
ceived." 

This  part  of  the  charge  was  self-restrictive,  and  it  plainly 
limited  the  consideration  of  the  jury  to  the  elements  of  compen- 
satory damages,  and  precluded  the  inclusion  of  exemplary  dam- 
ages; hence,  it  would  have  been  superfluous  to  have  charged 
additionally,  as  requested,  that  the  "plaintiff  would  be  entitled 
to  only  compensatory  and  not  exemplary  damages.'* 

When  the  engagement  between  these  parties  was  ***  first 
made,  and  the  time  for  the  consummation  fixed  at  a  future  day 
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in  the  same  montli,  the  plaintiff's  parents  were  called  into  the 
parlor  and  the  matter  laid  before  them  for  their  approval,  which 
they  gave.  Neither  of  them  was  present,  however,  when  the 
plan  waa  changed  and  the  second  agreement  entered  into,  the 
mother  being  in  another  room  of  the  house,  and  the  father 
having  just  gone  to  service  at  the  church,  of  which  all  of  them 
were  exemplary  members. 

After  the  plaintiff  had  testified  before  the  jury,  her  father 
was  examined  as  a  witness  in  her  behalf.  In  his  testimony  in 
chief  he  stated  the  facts  just  recited  and  some  others,  the  most 
material  of  the  latter  being  that  the  defendant  told  him,  about 
three  weeks  after  the  change  of  plan,  that  the  marriage  had 
been  postponed  by  mutual  agreement  between  himself  and  the 
plaintiff.  On  cross-examination  he  was  asked  if  he  did  not 
know  that  the  engagement  was  broken  off  by  mutual  consent, 
and  he  replied  that  he  did  not,  but  that  he  learned  from  his 
"family,"  from  the  defendant,  and  "indirectly"  from  the  plain- 
tiff that  the  marriage  had  been  postponed. 

He  was  further  asked  if  he  did  not,  a  few  days  after  the  al- 
leged postponement,  visit  their  pastor,  and  then  tell  him  that 
the  engagement  had  been  broken  off. 

Upon  the  plaintiff's  insistence  that  the  question  was  immar 
terial  and  incompetent,  and  that  the  defendant  *^^  would  be 
bound  by  the  answer,  and  could  not  be  allowed  to  contradict  it, 
the  court  refused  to  permit  the  witness  to  answer  in  the  pres- 
ence of  the  jury.  He  did  answer  in  the  absence  of  the  jury, 
however,  that  he  did  not  tell  the  pastor  that  the  marriage  "had 
been  broken  off,"  but  did  tell  him  "that  the  case  had  been  con- 
tinued." In  the  further  progress  of  the  trial  the  defendant 
put  the  pastor  on  the  stand,  and  offered  his  testimony  to  the 
effect  that  the  plaintiff's  father  did  tell  him  complainingly,  at 
the  time  and  place  mentioned,  that  he,  the  pastor,  had  '^Droken. 
up  the  marriage";  but  the  offer  was  refused  on  the  objection  of 
the  plaintiff. 

The  defendant  insists  that  the  question  put  to  the  plaintiff's 
father  was  competent  as  laying  proper  ground  for  impeachment, 
and  that  his  answer  and  its  contradiction  by  the  pastor  should 
have  been  allowed  to  go  to  the  jury;  and  the  court's  ruling  to 
the  contrary  is  assigned  as  error. 

The  ruling  was  obviously  correct.  The  plaintiff's  father  had 
testified  that  he  had  never  at  any  time  heard  her  say  whether 
the  marriage  had  been  broken  off  or  only  postponed,  but  that 


922  Brown  v.  Odili*.  [Tenn. 

he  had  learned  from  her  "indirectly,"  and  from  the  other  mem- 
bere  of  his  "family,"  that  it  had  been  postponed.  He  had  no 
other  source  of  information  on  the  subject,  and  knew  nothing 
about  it  at  the  time  of  the  interview  with  the  pastor  except  what 
he  had  so  learned  by  hearsay,  his  *®*  conversation  with  the 
defendant,  in  which  the  latter  was  said  to  have  stated  that 
a  postponement  was  made,  not  having  occurred  for  a  week  or 
two  after  that  interview. 

It  is  manifest,  therefore,  that  whatever  the  plaintiff's  father 
may  have  said  to  the  pastor  at  the  time  and  on  the  subject  men- 
tioned in  the  question,  could  at  most  have  been  only  the  ex- 
pression of  his  opinion  or  conclusion  from  what  he  had  heard 
third  parties  say;  that  such  an  opinion  or  conclusion  not  being 
that  of  an  expert  upon  a  proper  subject  for  expert  testimony, 
was  collateral  to  the  real  issue,  and  inadmissible  as  original 
evidence  for  either  party;  and  that,  being  so,  it  could  not  prop- 
erly be  made  the  basis  for  impeaching  the  witness,  but  his 
answer  in  respect  thereto,  if  permitted,  would  have  been  con- 
clu&ive  upon  the  defendant  who  called  for  it:  Saunders  v.  City 
etc.  K.  R.  Co.,  99  Tenn.  131,  and  citations. 

For  the  same  and  kindred  reasons  other  like  rulings  as  to  the 
testimony  of  the  same  and  other  witnesses,  including  the  plain- 
tiff's mother,  afe  likewise  approved,  and  the  assignments  against 
them  held  not  to  be  good. 

The  assignment  that  "there  is  no  credible  proof  to  sustain 
the  verdict"  is  bad  in  form,  because  it  is  the  exclusive  province 
of  the  jury  to  pass  upon  the  credibility  of  witnesses;  and  it  is 
not  sustainable  in  fact  with  the  word  "credible"  disregarded, 
"**  because  there  is  not  only  some  evidence  to  support  the 
verdict,  as  required  by  the  rule,  but  there  is  much  evidence  in 
its  favor,  the  plaintiff  having  testified  positively  and  consist- 
ently to  the  postponement  of  the  marriage  as  averred  in  the 
declaration,  and  to  several  subsequent  facts  indicating  a  con- 
tinuance of  the  engagement,  and  other  witnesses  having  cor- 
roborated her  testimony  in  regard  to  those  subsequent  facts. 

The  final  objection  is  that  the  verdict,  being  for  two  thou- 
sand eight  hundred  dollars,  is  excessive. 

There  is  no  circumstance  of  aggravation  in  the  case.  Both 
parties  were  of  excellent  character  and  standing  when  they  be- 
came engaged,  and  they  are  still  so. 

At  that  time  the  defendant  told  the  plaintiff  that  his  estate 
waa  worth  ten  thousand  dollars,  and  it  was  so  reported  in  the 
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neighborhood,  bnt  he  now  says  that  he  was  mistaken  in  his  esti- 
mate, and  that  in  fact  he  was  then,  and  is  now,  worth  much  less 
than  that.  She  seems  to  have  no  estate  of  her  own,  and  her 
father  is  in  very  humble  circumstances. 

Among  the  principal  elements  of  damage  rightly  to  be  con- 
sidered by  the  jury  in  making  up  the  amount  of  the  verdict, 
after  that  point  had  been  reached,  were  the  disappointment  of 
the  plaintiff's  reasonable  expectations  of  social,  domestic,  and 
material  advantage  to  be  derived  from  the  promised  marriage, 
the  injury  to  her  prospects  in  life,  the  ****  wounds  to  her  affec- 
tions, her  mental  anguish  and  mortification,  resulting  from  the 
defendant's  wrongful  breach  of  the  contract.  When  all  of 
these  are  taken  into  account,  this  court  cannot  say  that  the 
amount  of  the  verdict  is  too  great.  Certainly,  it  is  not  so  large 
as  to  indicate  prejudice,  passion,  caprice,  or  corruption  on  the 
part  gf  the  jury,  and  not  being  of  that  magnitude,  it  cannot 
be  set  aside  for  excessiveness:  Goodal  v.  Thurman,  1  Head,  216; 
Tennessee  etc.  E.  E.  Oo.  v.  Eoddy,  85  Tenn.  400;  Jenkins  v. 
Hankins,  98  Tenn.  545. 

Let  the  judgment  be  affirmed. 


BREACH  OP  PROMISE  TO  MARRY.— A  promise  of  marriage  by 
a  divorced  man  prohibited  by  the  decree  of  divorce  from  remarry- 
ing in  the  lifetime  of  the  divorced  wife  Is  void,  and  no  action  will 
lie  thereon:  See  the  monographic  note  to  Burnham  v.  Comwell,  63 
Am.  Dec.  53G.  Defenses  in  actions  for  breach  of  promise  are  treated 
In  the  monographic  note  to  Shackleford  v.  Hamilton,  40  Am.  St. 
Rep.  172-176. 

BREACH  OP  PROMISF/— ELEMENTS  OF  DAMAGES.— In  es- 
timating the  plaintiff's  damages  in  an  action  for  breach  of  promise 
to  marry,  the  jury  are  not  to  be  confined  to  mere  pecuniary  or 
worldly  considerations,  but  it  is  their  duty  to  take  into  consideration 
the  injury  to  the  plaintiff's  feelings,  affections,  and  wounded  prlde» 
and  the  pain  and  mortification  resulting  from  the  breach  of  the  ooi^ 
tract:  See  the  monographic  note  to  Burnham  v.  Comwell,  63  Am. 
Dec.  545;  Daggett  v.  Wallace,  75  Tex.  352,  16  Am.  St  Rep.  908. 

BREA<7H  OF  PROMISE-EXCESSIVE  DAMAGES.— A  verdict 
In  an  action  for  breach  of  promise  to  mai-ry  will  not  be  set  aside 
on  the  ground  that  the  damages  are  excessive,  unless  they  are  so 
excessive  as  to  make  a  case  of  Indubitable  wrong  so  clear  and  strik- 
ing as  to  indicate  prejudice,  undue  sympathy,  or  corruption:  See 
the  monographic  note  to  Burnham  v.  Comwell,  63  Am.  Dec.  546; 
Daggett  V.  Wallace,  75  Tex.  352,  16  Am.  St.  Rep.  908. 
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GARDNER  v.  GARDNER. 
[104  Tennessee,  410.] 

MARRIAGE  AND  DIVORCE.— Cruelty,  as  cause  for  divorce 
Is  not  confined  to  acts  of  personal  violence,  but  Includes  such  treat- 
ment as  endajigers  health  and  renders  cohabitation  Intolerable. 

^lARRIAGE  AND  DIVORCE— CRUELTY— EXCESSIVE  INi- 
TERCOURSE.— A  gross  abuse  by  the  husband  of  his  marital  rights, 
such  as  to  compel  his  wife,  a  woman  of  delicate  health,  by  threats, 
to  submit  to  incessant  and  abnormal  sexual  intercourse,  to  the 
serious  impairment  of  her  health.  Is  such  cruelty  as  is  ground  for 
divorce. 

MARRIAGE  AND  DIVORCE— ORUBI/TY— PARTIES  AS 
WITNESSEIS. — Husbatod  and  wife  are  competent  witnesses  in  di- 
vorce proceedings,  and  may  testify  in  respect  to  any  acts  of  cruelty 
offered  the  one  by  the  other. 

MARRIAGE  AND  DIVORCE— CRUELTY.— In  an  action  for 
divorce  founded  on  cruelty  as  the  cause  therefor,  admissions  or  con- 
versations by  a  husband  relating  to  the  treatment  of  his  wi^e  are 
admissible  in  evidence  against  him. 

T.  K.  Reynolds,  for  the  appellant. 

***  McALISTER,  J.  This  is  a  bill  for  divorce  preferred  in 
the  chancery  court  of  Weakley  county  in  which  Susan  Gardner 
seeks  a  dissolution  of  the  bonds  of  matrimony  upon  the  ground 
of  cruel  and  inhuman  treatment  on  the  part  of  her  husband. 
The  specifications  of  the  bill  are  that  the  defendant  i&  a  man  of 
inordinate  lust,  and  by  threats  haa  compelled  complainant  to 
submit  to  abnormal  sexual  intercourse.  Complainant  alleges 
that  she  is  a  delicate  woman^  and  this  fact  was  known  to  de- 
fendant at  the  time  of  their  marriage,  and  that  her  health  has 
been  seriously  impaired  by  said  cruel  and  inhuman  treatment. 
That  complainant  finally  refused  to  submit  to  such  excessive 
indulgence,  whereupon  the  defendant  threatened  her  life,  and 
thereby  forced  her  to  withdraw  from  his  dominion  and  control. 
The  chancellor  on  the  hearing  refused  to  permit  complainant  to 
testify  to  the  treatment  of  her  husband  in  forcing  her  to  sub- 
mit to  such  immoderate  sexual  intercourse,  upon  the  ground 
that  such  an  inquiry  would  be  against  public  policy.  The  court 
also  refused  to  permit  another  witness  to  prove  conversations 
had  with  the  defendant  husband  on  the  subject.  Complainant 
excepted  to  the  ruling  of  the  chancellor,  and  presented  the  ob- 
jection by  bill  of  exceptions  showing  ***  that  this  proof  would 
have  been  made  if  the  witness  had  been  permitted  to  testify. 
The  chancellor  upon  final  hearing  dismissed  the  bill.  Com- 
plainant appealed. 
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The  first  assignment  of  error  is  that  the  court  erred  in  refut- 
ing to  permit  complainant  to  testify  in  respect  of  the  course  of 
treatment  inflicted  upon  her  by  the  defendant. 

This  assignment  is  well  taken.  It  is  now  well  settled  by  thi» 
court  that  cruel  and  inhuman  treatment  within  the  meaning  of 
the  statute  is  not  confined  to  acts  of  personal  violence,  but  in- 
cludes such  treatment  as  endangers  the  wife's  health  and  ren- 
ders cohabitation  intolerable. 

In  5  American  and  English  Encyclopedia  of  Law,  old  edition, 
page  799,  it  is  said:  "Cruelty  as  a  cause  of  divorce  is  the  willful, 
persistent  causing  of  unnecessary  suffering,  whether  in  realiza- 
tion or  apprehension,  whether  of  body  or  mind,  in  such  a  way 
as  to  render  cohabitation  dangerous  and  unendurabla" 

On  page  794,  same  work,  it  is  said,  viz.:  "But  excessive  inter- 
course may  be  cruelty,  or  intercourse  where  the  wife's  health  ia 
delicate."  In  English  v.  English,  27  N.  J.  Eq.  71,  a  decree  of 
divorce  from  bed  and  board  was  made  on  the  ground  of  extreme 
cruelty,  consisting  mainly  in  gross  abuse  by  the  husband  of  his 
marital  rights:  McMahen  v.  McMahen,  186  Pa.  St.  485.  "A 
divorce  will  be  granted  to  a  wife  under  parliamentary  acts, 
where  the  common  laws  of  nature  *^^  and  decency  have  been 
outraged  by  the  husband  in  compelling  his  wife  to  submit  to  in- 
cessant and  abnormal  sexual  intercourse  which  has  prostrated 
her  nervous  system,  and,  if  persisted  in,  will  endanger  her  life": 
Marks  v.  Marks,  62  Minn.  212. 

The  chancellor  was  in  error  in  refusing  to  permit  the  wife 
to  testify  on  this  subject.  The  practice  is  now  well  settled  by 
this  court  that  husband  and  wife  are  competent  witnesses  in 
divorce  proceedings,  and  may  testify  in  respect  of  any  acts  of 
cruelty  offered  the  one  by  the  other:  Malone  v.  Malone,  Knox- 
Tille,  September  Term,  1898. 

The  chancellor  was  also  in  error  in  excluding  the  testimony 
of  Eliza  Hodges  in  reference  to  the  conversation  she  had  with 
defendant  respecting  his  treatment  of  complainant. 

It  results  that  the  decree  is  reversed  and  the  cause  remanded. 


DIVORCE.— TO  CONSTITUTE  CRUELTY  a«  a  ground  for  di- 
vorce, actual  violence  Is  not  necessary:  See  the  monographic  note  to 
Reinhard  v.  Relnhard,  65  Am.  St  Rep.  75. 

DIVORCE.— EXCESSIVE  SEXUAL  INTERCOURSE  demanded 
and  persisted  in  by  a  husband  may  amount  to  cruelty  entitling  the 
wife  to  a  divorce:  See  the  monographic  note  to  Reinhard  v.  Relnhard. 
85  Am.  St.  Rep.  79. 

WITNEXSSES.— ON  HUSBAND  AND  WIFE  AS  WITNESSES,  see 
the  notes  to  Hitchcock  v.  Moore,  14  Am.  St.  Rep.  481;  State  v.  Boyd, 
27  Am.  Dec.  377-381. 
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RAILROAD  V.  WYATT. 
[104  Tennessee,  432.] 

RAILROADS— EVIDENCE  OF  REPAIR  OP  DBFECTTIVD 
PREMISES.— In  an  action  against  a  railroad  company  to  recover 
for  Injury  caused  by  a  defect  in  a  depot  platform,  evidence  that 
the  platform  was  repaired  and  the  defect  removed  after  the  accident 
happened  is  not  admissible  on  the  part  of  the  plaintiff. 

APPELL.ATB  PRACTICE.— ADMISSION  OP  INCOMPE- 
TENT EVIDENCE  resulting  in  no  injustice,  Injury,  or  preju- 
dice is  not  reversible  error. 

RAILROADS— DEPEOTIVB  PREMISES— EVIDBNCE.-In 
an  action  against  a  railroad  company  to  recover  for  injury  caused 
by  a  defect  in  a  depot  platform,  under  a  declaration  fully  alleging 
the  defective  condition  of  the  premises,  proof  of  patent  defects  in 
a  platform  in  the  neighborhood  of  the  one  causing  the  Injury  and 
existing  for  a  considerable  time  before  the  accident  is  admissible 
to  show  that  the  railroad  company  had  notice  of  the  defective  con- 
dition of  its  platform. 

J.  P.  Rhodes  and  W.  I.  McFarland,  for  the  appellant. 

E.  Smith  and  Harwood  &  Tyree,  for  the  appellee. 

^^^  BEARD,  J.  The  defendant  in  error,  while  unloading 
<x)tton  from  his  wagon  to  the  platform  of  the  plaintiff  in  error, 
placed  one  foot  on  the  projecting  end  of  a  plank  which  formed 
a  part  of  the  platform.  The  preesnre  of  the  foot  loosened  the 
nail  which  had  been  driven  to  hold  the  inside  end  to  the  sleeper 
on  which  it  rested,  when  it  flew  up  and  precipitated  him  to  the 
ground,  ijiflicting  upon  him  injuries,  to  recover  damages  for 
which  this  suit  was  brought.  The  litigation  resulted  in  a  ver- 
dict for  seven  hundred  and  fifty  dollars  against  the  railroad,  on 
which  judgment  was  rendered  by  the  court  below.  From  this 
an  appeal  in  the  nature  of  a  writ  of  error  has  been  prosecuted. 

In  the  progress  of  the  cause  the  plaintiff  below,  over  the  ob- 
jection of  the  railroad  company,  was  permitted  to  show,  by  the 
testimony  of  two  witnesses,  that  subsequent  to  the  accident  the 
company  made  extensive  repairs  to  this  platform.  This  action 
of  the  trial  judge  is  assigned  for  error.  In  this  there  was  error. 
While  there  has  been  some  difference  of  opinion  on  this  ques- 
tion, it  is  now  settled  upon  what  we  deem  sound  reason,  and 
certainly  by  the  overwhelming  weight  of  judicial  opinion,  that 
such  testimony  is  incompetent  ***  because  the  making  of  such 
repairs  as  would  serve  to  secure  the  owner  against  claims  for 
damages  for  future  casualties  is  not  to  be  construed  into  an  ad- 
mission of  antecedent  negligence,  and  evidence  thereof  is  cal- 
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culated  to  divert  the  jury  from  the  real  issue  and  create  preju- 
dice against  the  defendant.  To  permit  such  testimony  to  be 
given  would  be,,  in  effect,  to  place  the  oAvner  in  the  embarrassing 
attitude  of  being  compelled  to  choose  between  the  risk  of  an- 
other accident  by  maintaining  the  status  quo,  or  by  repairing 
and  making  evidence  against  himself  which  would  act  prejudi- 
cially to  his  defense  in  the  minds  of  the  jury.  This  should  not 
be  tolerated:  Columbia  etc.  R,  R.  Co.  v.  Hawthorne,  144  U.  S. 
202;  Colorado  Electric  Co.  v.  Lubbers,  11  Colo.  505,  7  Am.  St. 
Eep.  255;  Nalley  v.  Hartford  Carpet  Co.,  51  Conn.  524,  50  Am. 
Eep.  47;  Terre  Haute  etc.  E.  R.  Co.  v.  Clem,  123  Ind.  15,  18 
Am.  St.  Rep.  303;  Shinner  v.  Proprietors  etc.,  154  Mass.  168,  26 
Am.  St.  Rep.  226;  Morse  v.  Minneapolis  etc.  Ry.  Co.,  30  Minn; 
465;  Corcoran  v.  Peekskill,  108  N.  Y.  151;  Missouri  Pac.  Ry. 
Co.  V.  Hennessey,  75  Tex.  155;  Hodges  v.  Percival,  132  111.  53. 
To  the  same  effect  are  one  or  two  cases  heretofore  determined 
by  this  court. 

mit  while  the  action  of  the  trial  judge  in  this  regard  was  er- 
roneous, yet  it  does  not  constitute  *^^  a  reversible  error.  It 
would  have  been  otherwise,  if  the  evidence  on  the  question  of 
the  unsoundness  of  the  platform  when  the  accident  occurred 
had  been  debatable;  for  then  this  incompetent  testimony  might 
have  turned  the  scale  against  the  railroad  company.  But  there 
was  no  room  for  debate  on  this  point.  The  evidence  was  all 
one  way  as  to  it.  The  testimony  of  the  witnesses  of  the  plain- 
tiff below  that  this  plank,  the  tilting  of  which  caused  the  acci- 
dent, rested  upon  a  sleeper  so  rotten  that  it  would  not  hold  the 
nail,  was  uncontradicted.  Such  being  the  state  of  the  record, 
it  is  evident  no  injustice  resulted  from  the  admission  of  this 
incompetent  testimony. 

2.  It  is  insisted  that  there  was  error  in  permitting  evidence  to 
go  to  the  jury  as  to  the  unsound  condition  of  this  platform 
elsewhere  than  at  the  point  where  the  accident  occurred.  This 
testimony  was  confined  to  patent  defects  that  were  in  its  im- 
mediate neighborhood,  and  which  had  existed  for  a  considerable 
period  of  time  prior  to  the  accident.  The  declaration  did  not 
limit  the  complaint  of  the  plaintiff  below  to  the  condition  of 
thfe  particular  plank  the  defective  condition  of  which  occasioned 
the  injury,  but  averred  "that  said  platform,  long  prior  to  plain- 
tiff's said  injury  and  fall,  had  been  out  of  repair;  the  sleepers 
and  sills  had  rotted,  and  many  of  the  platform  planks  had  de- 
cayed in  places,  causing  holes  in  the  same,  as  was  well  known 
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to  the  defendant  '*^®  long  before  tlie  injury,"  etc.  XJader  this 
declaration  this  testimony  waa  competent,  as  tending  to  show 
that  the  defendants  were  put  on  notice  and  yet  had  failed  to 
exercise  proper  diligence  in  seeing  to  it  that  its  platform  (in- 
cluding the  plank  occasioning  the  injury)  to  which  it  invited 
the  shipping  public  was  in  a  safe  condition:  Vicksburg  etc.  R. 
R,  Co.  V.  Putnam,  118  U.  S.  545;  4  Elliott  on  Railroads,  sec. 
1641. 

The  other  errors  assigned  are  disposed  of  orally. 

The  judgment  of  the  circuit  court  is  afl&rmed. 


NEGLIGENCE.— EVIDENCE  OF  REPAIRS  made  after  an  Injury 
has  been  sustained  Is  incompetent  to  show  antecedent  negligence 
on  the  part  of  a  railroad  compatay:  Terre  Haute  etc.  R.  R.  (Do.  r. 
Clem,  123  Ind.  15,  18  Am,  St  Rep.  303.  See,  further,  the  mono- 
graphic notes  to  St.  Louis  etc.  Ry.  Oo.  v.  Weaver,  57  Am.  Rep. 
183-187;  Terre  Haute  etc.  B.  R.  Oo.  v.  Qem,  18  Am.  St  Aep.  307- 
8ia 


TORILLA  V.  ALEXANDER. 
[104  Tennessee,  453.] 

JUDGMENTS— JUSTIC?E  OF  PEACE.— A  justice's  Jndgrmeot 
for  a  definite  sum  and  costs  is  valid,  and,  though  the  words  "sub- 
ject to  all  credits,  if  any,"  are  added  thereto,  they  may  be  rejected 
as  surplusage. 

JUDGMENTS.— JUSTICE  OF  PEACE  has  the  same  right  and 
power  to  correct  his  judgments  as  courts  of  record  have. 

Sloan  &  Greer,  for  the  appellant. 

Carter  &  England,  for  the  appellee. 

***  WILKES,  J.  This  is  a  suit  upon  a  note,  commenced 
before  a  justice  of  the  peace.  On  the  fourth  day  of  April, 
1898,  there  was  a  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  one  hundred  and  thirty-one  dollars  and 
sixty-one  cents  and  costs.  The  judgment  was  regularly  entered 
upon  the  docket,  but  the  justice  made  the  following  indorse- 
ment on  the  warrant: 

"Judgment  for  the  plaintiff  against  the  defendant  for  one 
hundred  and  thirty-six  dollars  and  sixty-one  cents,  subject  to 
ftll  credits,  if  any,  and  cost  of  suit  and  interest  at  the  rate  of 
tax  per  cent,  for  which  execution  may  issue. 

**ThiB  the  fourth  day  of  April,  1898. 

«T.  L.  LAlfGLEY,  J.  P." 
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In  November  thereafter  the  plaintiff  gave  notice  that  he 
would  move  the  justice  to  correct  the  indorsement  on  the  war- 
rant, and  in  pursuance  of  this  notice  the  justice  made  the  fol- 
lowing additional  entry: 

"In  this  case  the  plaintiff  moved  the  court  to  correct  the 
judgment  heretofore  rendered  on  the  fourth  day  of  April,  1898, 
so  as  to  conform  to  the  judgment  entered  on  the  docket,  and  it 
appearing  that  notice  has  been  given  as  required  by  law,  said 
[notice?]  motion  is  sustained;  and  it  appearing  that  in  writ- 
ing the  judgment  on  the  warrant  in  said  case  on  the  fourth  day 
of  April,  1898,  that  said  judgment  is  not  a  finality,  and  for 
sufficient  cause  I  set  aside  said  judgment  and  give  judgment  in 
favor  of  plaintiff  and  against  *^*  defendant  for  one  hundred 
and  thirty-one  dollars  and  sixty-one  cents  and  interest  and  cost 
of  suit,  this  being  same  as  entered  on  my  docket  on  the  fourth 
day  of  April,  1898,  on  the  day  of  rendition  of  former  judgments 

"This  the  twenty-sixth  day  of  November,  1898. 

«T.  L.  LANGLEY,  J.  F/^ 

From  this  action  of  the  justice  of  the  peace  the  defendant  ap- 
pealed to  the  circuit  court,  and  in  that  court  moved  to  quash 
the  proceedings  of  the  justice  as  void.  The  court  sustained  the 
motion  and  quashed  the  proceedings,  and  the  plaintiff  appealed 
and  assigned  as  error  this  action  of  the  trial  judge  in  the  court 
below. 

We  are  of  opinion  there  is  error  in  the  action  of  the  circuit 
judge. 

The  judgment  of  the  justice  was  valid.  The  words  in  the  in- 
dorsement upon  the  warrant,  "subject  to  all  credits,  if  any,** 
were  mere  surplusage,  and  did  not  prevent  the  judgment  from 
being  certain  and  final,  and  they  might  have  been  so  treated 
by  the  justice  of  the  peace. 

But  the  plaintiff  had  the  right  to  have  this  entry  corrected 
BO  as  to  conform  to  the  actual  facts  and  show  a  judgment  defi- 
nite and  final.  A  justice  of  the  peace  has  the  same  right  and 
power  to  correct  his  judgments  as  couri;s  of  record  have,  upon 
five  days'  notice  being  given :  Shannon's  Code,  sec.  4600. 

The  evident  oibject  and  purpose  of  the  justice  **"*  was  to 
expunge  from  his  entry  upon  the  warrant  the  words  "subject  to 
all  credits,  if  any,"  so  as  to  leave  the  entry  in  the  shape  of  an 
nnconditional  judgment,  and  the  trial  judge  should  have  so 
treated  it. 

Am.  St  Rep.,  VoL  LXXVin-» 
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In  the  case  of  Womack  v.  Walling,  1  Baxt.  425,  the  court 
held  that  a  justice  could  amend  his  judgment  by  striking  out 
the  words  "to  be  discharged  in  Tennessee  and  Kentucky  bank 
notes,"  which  followed  after  the  judgment.  In  Fanning  v.  Fly, 
2  Cold.  489,  it  is  held  in  substance  that  under  section  4598  of 
Shannon's  compilation,  if  a  judgment  entry  contain  every  re- 
quisite to  make  it  valid  and  in  form  sufficient  to  make  it  an- 
swer the  writ  and  declaration,  objectionable  words  that  add 
nothing  to  the  force  of  the  judgment,  and  when  excluded  alto- 
gether in  no  degree  diminish  its  operation  or  effect,  may  be  re- 
jected by  the  court  trying  the  cause  after  verdict  and  judgment 
or  in  the  revising  court  on  appeal. 

In  the  same  way  words  added  to  a  judgment  which  are  con- 
trary to  it  and  can  have  no  effect  but  to  nullify  it  if  given  any 
•force  may  be  rejected  as  surplusage,  in  order  that  the  judgment 
may  have  force  and  effect  as  intended.  Too  much  formality 
should  not  be  required  of  justices'  entries  and  judgments,  but 
every  reasonable  intendment  in  favor  of  their  validity  and  suffi- 
ciency should  be  indulged. 

'*^''  We  are  of  opinion  the  trial  judge  in  the  court  below  should 
have  treated  the  entry  of  the  justice  upon  his  warrant  as  cor- 
rected so  as  to  show  an  unconditional  judgment  for  a  definite 
and  certain  amount,  and  should  have  dismissed  the  defendant's 
appeal  and  ordered  a  procedendo  to  the  justice  to  proceed  upon 
the  judgment  as  corrected.  And  this  court,  proceeding  to  ren- 
der the  judgment  which  the  court  below  should  have  rendered, 
reverses  the  action  of  the  trial  judge,  and  procedendo  will  is- 
sue to  the  justice  of  the  peace  to  issue  execution  for  the  amount 
of  the  judgment  rendered  by  him,  to  wit,  one  hundred  and 
thirty-one  dollars  and  sixty-one  cents  and  interest  from  the 
fourth  day  of  April,  1898,  and  the  costs  of  the  original  judg- 
ment, and  for  such  further  action  as  may  be  required  to  realize 
said  judgment.  The  costs  of  this  court  and  the  circuit  court 
will  be  paid  by  the  defendant,  W,  S.  Alexander,  for  which  exe- 
cution will  issue  from  this  court. 

It  is  said  that  the  record  does  not  show  that  all  the  evidence 
is  embraced  in  it.  This  is  not  a  case  for  the  application  of  this 
rule.  The  cause  was  not  tried  upon  proof,  but  upon  motion 
based  upon  the  papers  and  entries  before  the  justice  of  the 
peace,  which  were  produced  and  relied  on  by  the  defendant  as 
the  basis  of  his  motion. 
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JUSTICE'S  JUDGMENT— FORM  OF.-The  record  of  a  justice 
of  the  peace  should  not  be  scrutinized  with  severity,  and  the  judg- 
ment of  a  justice's  court  is  not  expected  to  be  in  perfect  form. 
Matters  of  form,  in  such  judgment,  are  to  be  overlooked:  See  the 
note  to  Davis  v.  Tramp,  64  Am.  St.  Rep.  853;  State  v.  Myers,  70 
Minn.  179,  68  Am.  St.  Kep.  521. 


CROY  ▼.  OBION  COUNTY. 

[104  Tennessee,  525.] 

INTERSTATE  COMMERCE— AGENCY.— If  a  person,  after 
obtaining  orders  for  goods  from  resident  customers,  submits  such 
orders  in  his  own  name  to  a  nonresident  manufacturer,  and  ob- 
tains the  goods  which  are  charged  to  him  Individually,  shipped  to 
him  directly  in  a  single  package,  which  is  broken,  by  him,  and  the 
goods  delivered  to  the  several  customers  and  the  price  collected  by 
him,  the  transaction  is  not  one  of  interstate  commerce  exempt  from 
a  state  license  or  privilege  tax,  and  he  sells  the  goods  as  ovvuer, 
and  not  as  an  agent. 

J.  M.  Ownby,  for  the  appellant. 

G.  W.  Pickle,  attorney  general,  and  C.  N.  Lannom,  for  the 
appellee. 

®2®  CALDWELL,  J.  This  is  an  action  of  replevin,  brought 
by  Frank  0.  Croy  against  W.  W.  Epperson,  a  constable  of  Obion 
county,  to  recover  the  possession  of  certain  floor-sweeping 
broom  brushes,  which  the  latter  had  seized  as  the  property  of 
the  former  under  a  distress  warrant  issued  for  the  collection  of 
a  tax  for  the  privilege  of  selling  articles  of  that  kind  in  that 
county. 

The  circuit  judge  tried  the  case  without  a  jury  and  rendered 
judgment  in  favor  of  the  defendant,  and  from  that  judgment 
the  plaintiff  prosecutes  an  appeal  in  error. 

The  plaintiff  rests  his  claim  to  relief  upon  the  contention 
that  he  M'as  engaged  exclusively  in  interstate  commerce,  and, 
consequently,  that  he  was  protected  by  the  commerce  clause  of 
the  federal  constitution  from  state  taxation  upon  his  business. 

Only  one  witness  was  examined  on  the  trial,  and  that  was  the 
plaintiff,  who  testified  in  his  own  behalf.  He  admitted  that  he 
had  sold  numerous  articles  like  those  involved  in  this  case  to 
different  citizens  of  Obion  county,  Tennessee,  and  that  he  had 
paid  no  tax  for  the  privilege  of  so  doing.  He  said  that  he  made 
the  sales  by  sample  and  as  agent  of  a  firm  that  manufactured 


932  Croy  v.  Obion  County.  [Tenn. 

**^  the  brushes  at  Sedalia,  Missouri;  that  he  went  from  house 
to  house  and  took  "orders,"  which  "were  just  memoranda  of 
names  and  addresses  of  parties  who  agreed  to  buy  the  brushes" ; 
that  at  his  convenience  he,  in  his  own  name,  and  without  giv- 
ing the  name  of  any  customer,  sent  an  order  for  "forty-six 
brushes  and  handles'*  to  one  of  his  principal's  distributing 
agents  at  Paducah,  Kentucky;  that  his  order  was  there  filled, 
and  all  of  the  articles  sliipped  to  him,  in  his  own  name,  a£  an 
individual  at  Union  City,  in  a  single  box;  that  he  opened  the 
box,  took  out  the  brushes,  and  delivered  them  one  by  one,  in- 
discriminately, at  the  houses  of  those  who  had  agreed  to  buy, 
all  the  brushes  being  alike  and  no  one  of  them  having  been  or- 
dered or  shipped  for  any  particular  purchaser. 

The  testimony  thus  delivered  fails  to  disclose  transactions  in 
interstate  commerce  in  the  legal  sense.  The  statement  that  the 
plaintiff  was  acting  as  the  agent  of  a  nonresident  principal,  as 
in  Hurford  v.  State,  91  Tenn.  669,  and  State  v.  Scott,  98  Tenn. 
254,  is  discredited,  and  the  plaintiff  shown  to  have  been  engaged 
in  interstate  commerce  in  his  own  behalf,  as  in  Kimmell  t. 
State,  104  Tenn.  184,  by  his  narration  of  the  manner  in  which 
he  ordered,  received,  sold,  and  delivered  the  brushes.  He  did 
not  communicate  the  names  of  his  customers  to  his  alleged 
principal,  nor  take  any  order  from  them  to  that  principal,  but 
only  took  ^^®  memoranda  of  their  addresses  for  his  own  use; 
he  ordered  nothing  in  the  name  of  any  customer,  but  everything 
in  his  own  individual  name,  and  in  that  name  alone  the  ship- 
ment was  made;  he  ordered  no  particular  article  for  any  par- 
ticular customer,  but  all  of  them,  as  a  whole,  for  himself,  and 
with  a  view  to  an  indiscriminate  delivery  to  his  customers,  one 
by  one,  as  he  might  go  to  their  houses.  All  these  are  character- 
istics of  a  business  done  for  one's  self,  rather  than  of  a  business 
conducted  by  an  agent  for  a  principal. 

Furthermore,  if  the  plaintiff  had,  in  fact  and  in  good  faith, 
made  all  of  these  transactions  and  done  all  of  these  things  as 
agent  of  a  nonresident  principal,  he  would  nevertheless  have 
been  without  the  protection  of  the  commerce  clause  of  the  fed- 
eral constitution  and  subject  to  taxation  by  the  state,  because 
the  sales  were  not  of  original  packages,  but  of  distinct  parts  of 
an  original  package  after  it  had  been  broken,  and  they,  by  force 
of  law,  had  become  parts  of  the  general  property  within  the 
state:  Kimmell  v.  State,  104  Tenn.  184;  Austin  v.  State,  101 
Tenn.  563,  70  Am.  St.  Eep.  703. 
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For  the  two  reasons  stated  the  judgment  of  the  circuit  court 
is  affirmed.  No  opinion  is  expressed  as  to  the  right  of  the 
plaintiff  to  test  his  liability  for  this  tax  by  an  action  of  replevin. 


In  the  case  of  Klmmell  y.  State,  104  Tenn.  184,  referrpd  to  In 
the  principal  case,  it  appeared  that  a  i>er8on  purporting  to  act  as 
agent  for  a  nonresident  principal  sold  goods  by  sample  to  resident 
customers,  forv/arded  his  orders  to  the  main  house  or  firm  in  an- 
other state,  though  there  was  a  branch  house  within  the  state,  had 
the  goods  consigned,  billed,  and  charged  to  him,  individually,  with- 
out disclosing  who  were  the  purchasei's,  and  upon  the  receipt  of 
the  goods  in  a  single  paclcage  broke  it  open  and  delivered  the  goods 
to  the  differont  customers  or  purchasers,  collecting  the  price  there- 
for, and  It  was  held  that  the  transaction  did  not  constitute  inter- 
state commerce,  exempting  the  agent  from  the  payment  of  a  state 
license  or  privilege  tax,  and  that  he  sold  the  goods,  not  as  an  agent, 
but  as  the  owner. 

INTERSTATE  COMMERCE.— The  sale  of  goods  which  are  In  an- 
other state  at  the  time  of  sale,  for  the  purpose  of  introducing  them 
into  the  state  where  the  sale  is  made,  is  interstate  commerce:  State 
v.  Bmert,  103  Mo.  241,  23  Am.  St  Rep.  874;  Bloomington  v.  Bour- 
land,  137  111.  534,  31  Am.  St.  Rep.  382.  Interstate  commerce  Is  the 
subject  of  the  monographic  note  to  People  v.  Wemple,  27  Am.  St. 
Rep.  547-56& 


BAILROAD  T.  CABINET  COMPANY. 
[104  Tennessee,  568.] 

CARRIERS— NEGLIGENT  DELAY— MEASURE  OP  DAM- 
AGES.—A  carrier  requested  to  ship  promptly,  and  notified  that  the 
goods  are  designed  to  fill  a  "penalty  contract,"  Is  liable  for  such 
special  damages  to  the  shipper  as  arise  from  negligent  delay  In  the 
transportation  and  delivery  of  the  goods. 

CARRIERS— NEGLIGENT  DELAY— MEASURE  OP  DAM- 
AGES.—If  property  is  shipped  to  market  for  general  sale  to  such 
purchasers  as  may  be  obtained,  and  the  carrier  unreasonably  and 
negligently  delays  the  transportation,  the  measure  of  damages  Is 
the  depreciation  in  the  salable  quality  and  market  value  of  the 
property  at  the  place  of  destination  between  the  time  when  it  should 
have  arrived  and  when  It  did  In  fact  arrive. 

CARRIERS— NEGLIGENT  DELAY-MEASURE  OP  DAM- 
AGES.—If  property  is  sold  at  an  advantageous  price  before  ship- 
ment, on  condition  that  it  be  delivered  by  a  certain  time,  and  the 
carrier,  with  knowledge  of  that  fact,  undertakes  the  transportation, 
and,  through  negligence,  fails  to  make  the  delivery  in  time,  and 
the  conditional  purchaser  declines  to  receive  the  property  on  ac- 
count of  the  delay,  the  liability  of  the  carrier  is  measured  by  the 
difference  between  the  market  value  of  the  property  when  it  ar- 
rived at  its  destination  atod  the  price  at  which  it  was  condiUonaUy 
eold  before  shipment. 

CARRIERS-NEGLIGENT  DELAY-MEASURE  OP  DAM- 
AGEJS.- If  the  Intended  use  and  application  of  the  goods  to  be  car- 
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rled  are  expressly  brought  to  the  can'ier's  notice  at  the  time  they 
are  received,  or  could  be  reasonably  inferred  from  known  circum- 
stances, so  that  the  special  use  or  application  may  be  fairly  consid- 
ered to  be  within  the  contemplation  of  both  parties,  the  consignor 
Is  entitled  to  recover  the  damages  naturally  resulting  from  his  be- 
ing unable  to  use  or  apply  the  goods  owing  to  the  negligent  delay 
of  the  carrier  In  transporting  and  delivering  them. 

CONTRACTS-PENALTY— LIQUIDATED  DAMAGES.-If  a 
contract  is  for  a  matter  of  uncertain  value,  and  a  reasonable  sum 
is  lixed  by  the  parties  as  the  amount  to  be  paid  on  a  breach,  that 
BUin,  though  called  a  penalty  in  the  Instrument,  is  recoverable  as 
Ilqu.dated  damage  If  the  obligation  is  not  In  fact  performed.  If, 
however,  the  sum  named  Is  not  reasonable.  It  must  be  treated  as 
a  penalty  and  Its  enforcement  refused. 

CARRIERS— NEGLIGENT  DELAY— DAMAGES  —  INTER- 
EST.—A  judgment  for  damages  against  a  carrier  for  negligent  de- 
lay in  the  shipment  of  goods  does  not  bear  interest  as  matter  of  law. 

C.  C.  Bond,  for  the  appellant. 

Hays  &  Biggs,  for  the  appellee. 

*•**  CALDWELL,  J.  This  is  an  action  of  damages  by  a 
shipper  against  a  common  carrier. 

On  the  26th  of  February,  1898,  the  Southern  Seating 
and  Cabinet  Company,  of  Jackson,  Tennessee,  entered  into  a 
contract  with  W.  A.  R.  Goodwin,  rector,  to  manufacture  and  put 
up  certain  pews  in  St.  John's  Episcopal  Church,  at  Petersburg, 
Virginia,  for  the  sum  of  five  hundred  and  twenty-four  dollars. 
The  contract  contained  a  ^'^^  provision  that  the  company  "shall 
forfeit  ten  dollars  per  day  for  every  day  it  fails  to  have  pews 
in  place  after  May  6, 1898,"  but  that  provision  was  subsequently 
80  changed  as  to  waive  the  forfeiture  if  the  pews  should  arrive 
at  Petersburg  by  the  third  day  of  that  month. 

The  pews  were  manufactured  and  by  the  contracting  com- 
pany delivered  to  the  Illinois  Central  Railroad  Company,  at 
Jackson,  Tennessee,  on  the  20th  of  April,  1898,  for  shipment  to 
the  purchaser  at  Petersburg,  Virginia. 

The  representative  of  the  manufacturing  and  selling  com- 
pany at  the  time  of  delivering  the  pews  for  transportation  said 
to  the  railway  agent:  "I  wish  you  would  forward  this  car  aa 
qtdok  as  you  can;  this  is  a  penalty  contract.**  The  railway 
agent  expressed  assent  to  the  request,  and  promptly  executed  a 
bill  of  lading,  properly  stating  the  name  of  the  consignee  and 
the  destination  of  the  pews.  Nevertheless,  the  car  remained  in 
Jackson  two  days  after  the  issuanoe  of  the  bill  of  lading,  and, 
when  it  left,  the  waybill,  through  some  inexcusable  mistake  of 
the  railway  agent,  called  for  Parkersburg,  West  Virginia,  as  the 
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destination  of  the  pews.  The  car  reached  the  latter  point  on 
the  27th  of  April,  and  there  remained  until  the  13th  of  ilay, 
when,  by  direction  of  the  defaulting  carrier,  it  was  started  to 
Petersuurg,  Virginia,  its  true  destination,  where  it  arrived  °''*- 
on  the  21st  of  May — twenty-four  days  later  than  it  would  prob- 
ably have  arrived  but  for  the  misdirection  in  the  waybill,  and 
eighteen  days  after  the  contract  limit  for  arrival  of  the  pews 
had  expired. 

The  purchaser  accepted  the  pews,  but  in  doing  so  required  a 
deduction  of  one  hundred  and  eighty  dollars  from  the  contract 
price,  and  paid  only  the  balance  of  three  hundred  and  forty- 
four  dollars.  He  says  he  deducted  that  sum,  not  upon  the  mere 
ground  that  he  had  the  right  to  do  so  under  the  forfeiture 
clause  of  the  contract,  but  because  he  considered  it  "just  com- 
pensation" for  the  inconvenience  ajid  expense  resulting  from 
the  delay,  and  for  the  damage  done  to  the  pews  in  the  transpor- 
tation, and  that  he  would  not  have  received  the  pews  in  their 
damaged  condition  and  after  he  had  suffered  the  inconvenience 
and  expense  of  the  delay  without  that  deduction  from  the  con- 
tract price. 

In  December,  1898,  the  Southern  Seating  and  Cabinet  Com- 
pany commenced  this  action  against  the  Illinois  Central  Rail- 
road Company  before  a  justice  of  the  peace,  whose  warrant 
stated  the  nature  and  ground  of  suit  as  follows:  "For  damages 
caused  by  the  delay  in  shipping  and  delivering  certain  goods 
consigned  by  the  plaintiff  to  W.  A.  R.  Goodwin,  Petersburg, 
Virginia,  April  20.  1898,  on  account  of  which  delay  the  said 
goods  were  damaged  and  the  plaintiff  damaged- in  the  sum  ^"^ 
of  one  hundred  and  eighty  dollars,  forfeited  by  it  under  its  con- 
tract for  the  delivery  of  said  goods,  of  which  the  defendant  had 
notice.** 

The  justice  of  ttie  peace  pronounced  judgment  in  favor  of 
the  plaintiff,  and  the  defendant  appealed  to  the  circuit  court, 
where  verdict  and  judgment  were  rendered  for  the  plaintiff  for 
one  hundred  and  eighty  dollars,  with  interest.  From  the  latter 
judgment  the  railway  company  has  appealed  in  error  to  this 
court,  and  here  assigned  several  objections  to  the  proceedings 
below,  on  account  of  which  a  reversal  and  new  trial  are  sought. 

In  the  course  of  his  charge  the  trial  judge  instructed  the  jury 
as  follows:  "If  the  goods  were  shipped  and  it  was  the  fault  of 
the  railroad  company  in  making  a  misdirection  or  misshipment 
that  caused  the  delay  after  the  third  day  of  May,  1898,  and  if 


936  Railroad  v.  Cabinet  Co.  [Teiin. 

the  plaintiff  in  this  case,  through  its  agents  and  representatives, 
notified  Mr.  Beavis  or  Colonel  Dinkins,  or  both  of  them,  and 
they  were  representatives  of  the  railroad  company  in -receiving 
and  shipping  the  goods,  that  it  was  a  forfeit  contract,  that  it 
was  a  penalty  contract,  and  they  received  it  with  the  knowledge 
that  there  vras  a  penalty  attached  to  the  contract,  then  it  would 
have  been  the  duty  of  the  railroad  company  to  have  shipped  the 
goods,  and  if  it  accepted  them  that  way,  and  was  guilty  of  neg- 
ligence in  not  getting  them  to  Petersburg  *''*  in  the  time 
stated  in  the  contract,  and  it  had  ample  time  to  have  done  so, 
then  it  would  be  liable  for  the  damages  the  plaintiff  has  sus- 
tained because  of  the  penalty  contained  in  the  contract.  Now, 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  rail- 
road employes  did  receive  the  goods  for  the  purpose  of  shipping 
them,  had  notice  of  the  penalty,  and  it  was  a  penalty  contract; 
if  it  did  have  notice  of  the  penalty  contract,  and  the  goods  were 
accepted  by  it  to  be  shipped,  and  dt  was  the  fault  of  the  railroad 
company  that  they  were  not  delivered  by  that  date,  to  wit,  the 
third  day  of  May,  1898,  the  railroad  company  would  be  respon- 
sible for  the  penalty  of  the  contract  for  the  time  the  goods  were 
not  delivered,  if  the  delay  waa  caused  by  the  fault  of  the  rail- 
road company." 

The  first  assignment  of  error,  is  directed  against  that  instruc- 
tion, the  point  of  the  objection  being  that  it  makes  the  loss  sus- 
tained by  the  plaintiff  under  the  penalty  clause  of  its  contract 
with  Goodwin,  and  not  the  actual  injury  and  depreciation  of 
the  pews  by  the  delay,  the  measure  of  the  defendant's  liability. 

Compensation's  the  primary  principle  underlying  the  law  of 
damages;  and  where  one  of  two  contracting  parties  breaches  his 
obligation,  he  is  ordinarily  liable  to  the  other  party,  according 
to  the  nature  and  purpose  of  the  contract,  for  all  ^"^^  loss  suf- 
fered by  him  as  the  natural  consequence  of  tj;ie  breach. 

In  the  case  of  Hadley  v.  Baxendale,  9  Ex.  341,  where  a  car- 
rier was  sued  in  damages  for  negligent  delay  in  the  transporta- 
tion of  a  mill  shaft,  the  court,  referring  to  the  rule  for  the  ad- 
measurement of  damages,  said:  "Where  two  parties  have  made 
a  contract,  which  one  of  them  has  broken,  the  damages  which 
the  other  party  ought  to  receive  in  respect  to  such  breach  should 
be  either  such  as  may  fairly  and  reasonably  be  considered  as 
arising  naturally  (i.  e.,  according  to  the  usual  course  of  things) 
from  such  breach  of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  contemplation  of  both  parties  at 
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the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  communicated  by  the  plain- 
tiff to  the  defendant,  and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract  under 
the  special  circumstances  so  known  and  communicated.  But, 
on  the  other  hand,  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  ^'"^^ 
the  amount  of  injury  which  would  arise  generally,  and  in  the 
great  multitude  of  cases  not  by  any  special  circumstances  from 
such  a  breach  of  contract.'* 

This  rule  has  been  adopted  in  cases  too  numerous  to  mention 
at  this  time.  It  was  quoted  approvingly  by  this  court  in  Mc- 
Donald V.  Unaka  Timber  Co.,  88  Tenn.  43. 

Where  property  is  shipped  to  market  for  general  sale  to  such 
purchasers  as  may  be  obtained,  and  the  carrier  unreasonably  and 
negligently  delays  the  transportation,  the  measure  of  damages 
for  that  default  is  the  depreciation  in  salable  quality  and  market 
value  of  the  property  at  the  place  of  destination  between  the 
time  when  it  should  have  arrived  and  when  it  did  in  fact  arr 
rive:  East  Tennessee  etc.  E.  E.  Co.  v.  Hale,  85  Tenn.  69; 
Hutchinson  on  Carriers,  sec.  771;  3  Wood's  Eailway  Law,  1607; 
but  if  the  property  is  sold  at  an  advantageous  price  before  ship- 
ment, on  condition  that  it  be  delivered  within  a  certain  time, 
and  the  carrier,  with  knowledge  of  that  fact,  undertakes  the 
transportation,  and,  through  negligence,  fails  to  make  the  de- 
livery in  time,  and  the  conditional  purchaser  declines  to  receive 
the  property  on  account  of  the  delay,  the  liability  of  the  carrier 
is  measured  by  the  difference  between  the  market  value  of  the 
property  when  it  arrived  at  the  place  of  destination  and  the 
price  at  which  ^''^  it  was  conditionally  sold  before  shipment: 
Doming  v.  Grand  Trunk  Ey.  Co.,  48  N.  H.  455,  2  Am.  Eep. 
267;  Hutchinson  on  Carriers,  sec.  772. 

The  difference  between  the  modes  of  measuring  the  carrier's 
liability  in  the  two  cases  is  due  to  the  dift'erence  between  its 
obligations  and  the  consequences  of  their  breach.  In  the 
former  case,  the  obligation  is  general  and  the  loss  and  liability 
are  general,  while  in  the  latter  case  the  obligation  is  special  and 
the  loss  and  liability  are  special. 
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Referring  to  the  carrier's  responsibility  for  breach  of  a  spe- 
cial contract  by  delay,  a  distinguished  author  has  said:  "But 
if  the  intended  use  and  application  of  the  goods  to  be  carried 
was  expressly  brought  to  the  notice  of  the  company's  servants 
at  the  time  they  received  them,  or  could  be  reasonably  inferred 
from  the  circumstances  known  to  them,  so  that  the  special  use 
or  application  might  be  fairly  considered  to  be  within  the  con- 
templation of  both  the  parties  to  the  contract,  the  consignor  is 
entitled  to  recover  the  damages  naturally  resulting  from  his  so 
being  unable  to  use  or  apply  the  goods,  since  both  parties  may 
be  said  to  have  made  this  the  basis  of  the  contract":  3  Wood's 
Railway  Law,  1607. 

The  contract  breached  by  the  defendant  now  ^''''  before  the 
court  was  undoubtedly  a  special  one.  The  pews  in  question 
were  manufactured  after  a  peculiar  design,  for  a  particular 
church,  under  a  particular  contract,  of  which  the  defendant  was 
distinctly  notified  at  the  time  it  accepted  them  for  carriage. 
The  contract  of  carriage  being  special,  the  liability  for  its  non- 
observance  was  likewise  special,  and  the  plaintiff  was  entitled 
to  recover  all  damages  naturally  resulting  from  the  breach, 
whatever  the  amount  may  have  been. 

The  trial  judge  in  that  portion  of  the  charge  heretofore 
quoted,  instructed  the  jury  in  substance  that  the  proper  meas- 
ure of  the  plaintiff's  recovery,  if  any  should  be  allowed,  would 
be  the  penally  of  its  contract  with  the  consignee  for  the  period 
the  pews  were  delayed  beyond  the  time  therein  stipulated  as  the 
required  date  of  delivery,  which  the  record  shows  amounted  to 
one  hundred  and  eighty  dollars,  the  sum  actually  deducted  by 
the  consignee  from  the  purchase  price  of  the  pewe.  That  was 
certainly  the  amount  of  the  plaintiff's  real  loss;  and  in  view 
of  the  notice  given  at  the  time  of  the  shipment,  it  may  fairly 
and  reasonably  be  assumed  to  be  the  exact  extent  of  the  injury 
which  the  plaintiff  and  the  defendant  contemplated  as  the 
natural  result  of  so  long  a  delay  in  the  delivery  of  the  pews, 
and,  therefore,  the  true  measure  of  damages  recoverable  for  the 
breach. 

In  opposition  to  this  view  it  might  be  said,  ^''^  with  force 
and  plausibility,  that  what  is  denominated  the  penalty  clause  of 
the  plaintiff's  contract  of  sale  was  against  public  policy,  and 
therefore  not  enforceable,  and  that  for  that  reason  the  carrier, 
though  fully  informed  of  that  feature  of  the  contract,  would 
not  be  legally  responsible  for  the  deduction  made  and  pcrmillcd 
thereunder;  but  that  suggestion,  if.  made,  could  not  prevail  in 
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the  end;  for  while  contractual  penalties,  as  such,  are  now  rarely 
enforceable  either  in  law  or  equity,  provisions  like  that  in  thi» 
contract,  whatever  called  by  the  parties,  when  deemed  reason- 
able, as  this  one  must  be,  are  by  the  courts  treated  and  enforced 
as  stipulations  for  liquidated  damages. 

If  the  contract  is  for  a  matter  of  uncertain  value,  and  a  rea- 
sonable sum  is  fixed  by  the  parties  as  the  amount  to  be  paid 
on  breach,  that  sum,  though  actually  called  a  penalty  in  the 
instrument,  is  recoverable  as  liquidated  damage  if  the  obliga- 
tion be  not  in  fact  performed:  Clark  on  Contracts,  600,  601; 
1  Pomeroy's  Equity  Jurisprudence,  sec.  410;  Tennessee  Mfg. 
Co.  v.  James,  91  Tenn.  154,  30  Am.  St.  Rep.  865;  Kemble  v. 
Farren,  6  Bing.  147;  Jacquith  v.  Hudson,  5  Mich.  123;  10  L. 
R.  Ann.  826  et  seq.,  note;  3  Parsons  on  Contracts,  156,  157. 

It  is  not  uncommon  in  building  contracts,  to  which  class  this 
one  belongs,  for  the  contractor,  to  bind  himself  to  pay  a  stipu- 
lated daily  or  weekly  ^''^  sum  for  delay  beyond  the  time  ap- 
pointed for  completion,  and  such  sum,  when  reasonable — that 
is,  not  excessive- — is  generally,  if  not  universally,  held  to  be 
recoverable  as  liquidated  damages,  if  there  be  a  breach:  Clark 
on  Contracts,  600,  note;  Williams  v.  Vance,  30  Am.  Rep.  31, 
32,  35,'  notel 

The  enforcement  of  such  a  rule  against  the  carrier,  with  full 
notice,  cannot  operate  as  a  hardship  upon  him,  because  the  sum 
stipulated  by  consignor  and  consignee  must  be  reasonable  to  be 
enforceable  between  them,  and  for  the  same  reason  it  must  be 
60  before  it  can  be  made  the  measure  of  responsibility  on  the 
part  of  the  carrier.  If  it  be  unreasonable  or  excessive,  the 
stipulation,  however  named,  is  a  penalty,  and  only  actual  dam- 
ages, to  be  ascertained  in  the  ordinary  way,  can  be  recovered. 

"According  to  the  better  opinion,  the  parties,  even  if  they  in- 
tended to  fix  upon  the  amount  stipulated  as  liquidated  damages, 
will,  nevertheless,  be  limited  to  the  recovery  of  actual  damages, 
if  the  amount  stipulated  for  is  so  greatly  in  excess  of  the  actual 
damages  that  it  is,  in  effect,  a  penalty":  Clark  on  Contracts, 
601;  2  Story's  Equity  Jurisprudence,  sec.  1318;  Baird  v. 
Tolliver,  6  Humph.  187,  44  Am.  Dec.  298;  3  Parsons  oja.  Con- 
tracts, 157,  161;  Wood's  Mayne  on  Damages,  203,  note. 

The  Illinois  Central  Railroad  Company,  as  initial  carrier, 
issued  a  through  bill  of  lading  for  the  ^^  pews,  and  routed 
them  over  its  own  line  to  Louisville,  Kentucky,  and  thence  over 
that  of  the  Chesapeake,  Ohio  and  Southwestern  Railroad  Com- 
pany, as  ultimate  carrier,  to  Petersburg,  Virginia.     In  the  bill 
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of  lading  it  limited  liability  for  loss  or  damage  to  that  line  on 
which  it  should  occur;  but  that  limitation,  though  valid  in  law 
(Bird  V.  Railroad  Co.,  99  Tenn.  719,  63  Am.  St.  Rep.  856),  is 
of  no  avail  in  this  case,  because  the  injury  complained  of  un- 
questionably resulted  from  the  negligent  misdirection  in  the 
waybill,  made  out  by  the  initial' carrier  before  the  goods  were 
started  upon  their  journey.  The  ultimate  carrier  delivered  the 
goods  at  the  destination  for  which  they  were  billed  in  ample 
time  to  meet  the  terms  of  the  contract  between  the  consignor 
and  consignee,  but  that  was  not  the  true  destination,  and  hence 
not  a  compliance  with  the  shipping  contract.  It  may  be,  as 
suggested  in  argument  and  as  implied  from  special  instructions 
requested  by  the  initial  carrier  end  refused  by  the  trial  judge, 
that  the  ultimate  carrier  received  notice  of  the  misdirection  in 
time  to  have  sent  the  goods  from  Parkersburg,  West  Virginia, 
to  Petersburg,  Virginia,  sooner  than  it  did,  and  thereby  to 
have  prevented  some  of  the  loss  to  the  consignor;  yet  if  that 
were  established  as  a  fact,  it  would  at  most  only  fix  joint  lia- 
bility upon  the  ultimate  carrier,  and  would  not  lessen,  the  lia- 
bility of  the  initial  carrier  for  the  consequences  of  its  negli- 
gence. ***  No  limitation  can  have  the  effect  of  relieving  a 
carrier  from  responsibility  for  its  own  negligence:  Bird  v.  Rail- 
road Co.,  99  Tenn.  719,  63  Am.  St.  Rep.  856,  and  citations. 

The  court  below  peremptorily  instructed  the  jury  to  allow 
interest  on  whatever  amount  the  plaintiff  should  be  found  en- 
titled to  recover  as  damages,  and  the  jury  accordingly  included 
in  its  verdict  fourteen  dollars  and  thirty-one  cents  as  interest. 
This  instruction  was  erroneous.  The  plaintiff's  demand  was 
not  within  either  the  letter  or  the  spirit  of  the  statute  (Shan- 
non's Code,  sec.  3494)  enumerating  the  debts  that  bear  intea:«8t 
as  a  matter  of  law.  Indeed,  it  was  not  for  a  debt  at  all,  but 
only  for  damages.  None  of  the  other  assignments  of  error 
are  well  taken. 

Plaintiff  may  remit  the  fourteen  dollars  and  thirty-one  cents 
and  have  an  affirmance  as  to  the  balance  of  the  judgment; 
otherwise  a  reversal  will  be  entered. 


I 


DAMAGES -MEASURE  OF,  FOR  DELAY  IN  DELIVERY -If 
goods  are  Intended  for  sale  In  the  market  at  their  destination,  and 
the  carrier  Is  guilty  of  negligent  delay  In  their  transportation,  the 
proper  measure  of  damages  for  the  delay,  In  the  absence  of  special 
circumstances,  Is  the  difference  between  the  market  value  of  the 
goods  when  delivered  and  the  market  value  at  the  time  they  should 
nave  been  delivered:  See  the  monographic  note  to  Norris  v.  Savan- 
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nah  etc.  Ry.  Co.,  11  Am.  St.  Rep.  300;  Hudson  v.  Northern  Pac.  Ry. 
Co.,  92  Iowa,  231,  54  Am.  St.  Rep.  550.  But  In  case  the  owner  has 
made  an  advantageous  sale  of  the  goods,  If  delivered  within  a  Speci- 
fied time,  and  the  can-ier,  linowing  this,  attempts  to  deliver  them 
within  that  time,  but  negligently  falls  to  do  so,  whereby  the  ship- 
per loses  the  sale,  the  measure  of  the  carrier's  liability  is  the  dif- 
ference betAveen  the  contract  price  and  the  market  value  of  the 
goods  when  delivered:  See  the  monographic  note  to  Norris  v.  Savan- 
nah etc.  Ry.  Co.,  11  Am.  St  Rep.  366. 

PENALTY  OR  I/IQUIDATBD  DAMAGES.— If  damages  are  un- 
certain and  insusceptible  of  ready  ascertainment,  and  the  sum  fixed 
upon  as  damages  is  not  unreasonable,  it  will  be  treated  als  liqui- 
dated damages;  but  if  the  damages  are  certain  and  susceptible  of 
ready  awscertainment,  or  if  the  sum  fixed  upon  is  out  of  all  pro- 
portion to  the  probable  damages,  it  will  be  treated  as  a  penalty: 
See  the  monographic  note  to  Williams  v.  Vance,  30  Am,  Rep.  28.  In 
determining  the  question,  the  name  by  which  the  sum  fixed  is  called 
by  the  parties  is  of  slight  weight:  Kunltel  v.  Wherry,  189  Pa,  St. 
198,  69  Am.  St.  Rep.  802.  See.  further,  the  monograiphlc  note  to 
Graham  v.  Bickham,  1  Am.  Dec  331-3^ 


STATE  T.  SCHLITZ  BREWING  COMPANY. 
[104  Tennessee,  715.] 

CONSTITUTIONAL  LAW— TITLES  OF  STATUTES.— The 
title  of  a  statute  may  be  either  narrow  and  restricted  or  broad  and 
general,  as  the  members  of  the  legislature  may  prefer,  and  whether 
it  be  in  the  one  form  or  the  other  in  a  given  instance,  all  legisla- 
tion that  is  germane  to  the  subject  expressed  In  the  title  is  within 
the  title  and  permissible  under  it.  If  the  title  adopted  be  narrow 
and  restricted,  carving  out  for  treatment  only  a  part  of  a  genoral 
subject,  the  legislation  imder  it  must  be  confined  within  the  same 
limits,  but  if  it  be  broad  and  general,  the  legislation  under  it  may 
have  a  like  scooe. 

CONSTITI^TIONAL  LAW— TITLES  OP  STATUTES.- Tt  Is 
never  essential  that  the  title  of  a  statute  shall  recite  the  subdivi- 
sions, provisos,  and  exceptions  appearing  in  its  body,  and  the  fact 
that  they  do  appear  without  previous  mention  in  no  way  affof^ts 
the  constitutionality  of  tho  statute,  so  long  as  they  are  germane  to 
the  subject  expressed  in  the  title. 

CONSTITUTIONAL  LAW— TITLE  OP  STATUTE-TRUST 
LEGISLATION.— The  exclusion  of  agricultural  products  and  live- 
stock in  the  hands  of  a  produce"  or  raiser  from  the  operation  of  a 
statute  whose  title  embraces  ail  trusts  and  combinations  without 
exception,  does  not  render  the  statute  unconstitutional  as  embrac- 
ing In  its  body  a  subject  not  expressed  In  its  title. 

CONSTITUTIONAL  LAW— TRUST  LEGISLATION— CLASS 
LEGISLATION.— If  the  title  of  a  statute  embraces  all  trusts  and 
combinations,  a  provision  in  the  statute  excluding  agricultural  prod- 
ucts and  livestock  in  the  hands  of  the  pro<lucer  from  Its  operaitJoa 
does  not  render  the  statute  void  .ns  vicious  cI.tss  legislation.  Such 
class ili cation  is  not  arbitrary  and  capricious,  but  natural  and  rea- 
sonable. 
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CX>NSTITUTIONAT.  LAW.— A  STATUTE  AUTHORTZINO 
THE  "COURT"  to  Impose  a  fine  and  Imprisonment  for  its  violation  is 
not  unconstitutional  as  undertaking  to  confer  power  upon  the  "judge" 
of  the  court  not  possessed  by  him  under  the  constitution.  In  such 
case  the  word  "court"  refers  to  the  court  and  jury,  and  not  to  the 
"judga" 

CONSTITUTIONAL  LAW  —RESTRICTION  ON  RIGHT  TO 
CONTRACT.— ANTI-TRUST  STATUTES  are  not  unconstitutional 
simply  because  they  restrict  and  regulate  the  right  to  contract. 
The  right  of  contract  is  a  part  of  both  the  right  of  property  and 
the  right  of  liberty,  but  It  is  subject  to  legislative  resti-ictiou  and 
control. 

CONSTITUTIONAL  LAW— STATUTES— CONSTRUCTION. 
Statutes  regularly  passed,  when  attacked  as  unconstitutional,  are 
t'H titled  to  the  benefit  of  every  reasonable  doubt,  and,  if  susceptible 
of  two  meanings,  that  one  must  be  adopted,  though  the  less  plausible, 
which  reconciles  It  to  the  constitution,  rather  than  another  which 
makes  it  conliict  therewith. 

CONSTITUTIONAL  LAW- -STATUTES^TITLE.— A  constitu- 
tional requirement  that  a  statute  shall  have  but  one  subject,  which 
must  be  expressed  in  its  title,  is  mandatory,  and  the  legislation,  to 
be  valid,  must  always  come  within  the  title,  whether  it  be  nai-row 
and  restricted  or  broad  and  general. 

CONSTITUTIONAL  LAW— POLICY  OP  LEGISLATION.— 
The  wisdom,  policy,  and  expediency  of  a  statute  is  purely  a  ques- 
tion of  legislative  discretion  not  reviewable  by  the  courts. 

CONSTITUTIONAL  LAW— STATUTBS-^ITLE.— The  title 
of  a  statute  with  the  regulation  of  commerce  or  trade  as  Its  ex- 
pressed subject  is  broad  enough  to  include  dealings  in  both  imported 
•and  domestic  commodities. 

CONSTITUTIONAL  LAW— STATUTES— LAW  OF  LAND. 
To  entitle  a  statute  to  recognition  as  the  law  of  the  land  on  the 
particular  subject  treated  therein,  it  must  have  been  passed  with 
<lue  form  and  ceremony,  and  it  must  embrace  equally  all  persons 
then,  or  who  may  thereafter  be,  in  like  condition,  and,  if  class  legis- 
lation. It  must.  In  addition,  be  natural  and  reasonable  in  its  classi- 
fication, and  It  must  conform  to  all  other  requirements  of  the  con- 
stitution. 

EQUITY  JURISDICTION  TO  ENFORCE  STATUTE.- A 
•court  of  chancery  has  jurisdiction  to  enforce  by  injunction  or  other- 
wise, against  foreign  or  domestic  corporations,  or  their  agents,  the 
forfeitures  provided  by  a  valid  anti-trust  statute.  Such  proceeding 
Is  due  process  of  law  without  any  previous  judgment  or  conviction 
In  a  court  of  law. 

COR  POR.\TIONS.— FOREIGN  CORPORATIONS  HAVE  NO 
ABSOLUTE  RIGHT  to  recognition  In  the  state.  They  may  be  ad- 
mitted on  such  terms  and  conditions  as  the  state  may  impose,  or 
they  may  be  excluded  altogether. 

G.  W.  Pickle,  attorney  general,  and  W.  W.  Goodwin,  for  the 
appellant. 

L.  and  E.  Lehman,  for  the  appellee. 

^2«  CALDWELL,  J.  The  bill  in  this  canse  waa  brought  in 
the  name  of  the  state  of  Tennessee,  on  the  relation  of  W.  B. 
Aetor,  against  the  Schlitz  Brewing  Company,  a  foreign  cor- 
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poration  with  its  situs  in  Milwaukee,  "Wisconsin,  and  Sigmund 
Eoescher,  its  agent  in  Tennessee. 

The  complainant  alleged  as  matter  of  fact,  in  substance,  that 
the  defendants,  as  principal  and  agent,  had  entered  into,  and 
for  years  had  enforced,  and  were  still  enforcing,  an  arrange- 
ment, ''^^  contract,  agreement,  trust,  or  combination  witl;  the 
Tennessee  Brewing  Company,  a  domestic  corporation,  with  its 
situs  and  principal  place  of  business  at  Memphis,  Tennessee, 
and  with  other  brewers,  for  the  purpose  and  wilh  the  tendency 
and  effect  of  lessening  competition  in  the  importation  and  sale 
of  beer,  and  of  dominating  and  controlling  the  price  there- 
of in  this  state,  and  charged  as  matter  of  law,  in  substance, 
that  the  Schlitz  Brewing  Company  thereby  violated  the  provi- 
sions of  section  1  of  chapter  94  of  the  Acts  of  1897,  and,  as  de- 
clared in  section  2  of  liiat  act,  forfeited  the  right  to  do  busi- 
ness in  this  state;  and  prayed  that  the  Schlitz  Brewing  Com- 
pany be  forever  restrained  by  injunction  from  transacting  busi- 
ness in  this  state. 

The  defendants  demurred  to  the  bill  on  numerous  grounds, 
some  assailing  the  act  referred  to  as  unconstitutional  in  several 
particulars,  some  denying  the  jurisdiction  of  the  chancery 
court,  and  others  disputing  the  sufficiency  of  the  facts  alleged. 
The  chancellor  sustained  one  assignment  of  demurrer  as  to 
the  unconstitutionality  of  the  act,  one  as  to  the  want  of  juris- 
diction of  the  court,  but  overruled  all  the  others.  Both  the 
complainant  and  the  defendants  have  appealed,  and  their  as- 
signments of  error,  when  combined,  present  all  the  questions 
raised  by  the  demurrer  except  those  relating  to  the  sufHciency 
of  the  facts  alleged  in  the  bill. 

''^^  The  act  whose  provisions  are  invoked  by  the  complainant, 
and  whose  constitutionality  is  called  in  question  by  the  defend- 
ants, is  familiarly  known  as  the  anti-trust  statute  of  18i)7.  Its 
terms,  title,  and  body  are  as  follows: 

**An  act  to  declare  unlawful  and  void  all  arrangements  and  con- 
tracts, agreements,  trusts,  or  combinations  made  with  a 
view  to  lessen,  or  which  tend  to  lessen,  free  competition  in 
the  importation  or  sale  of  articles  imported  into  this  state; 
or  in  the  manufacture  or  sale  of  articles  of  domestic  growth 
or  of  domestic  raw  material;  to  declare  unlawful  and  void 
all  arrangements,  contracts,  agreements,  trusts,  or  combina- 
tions between  persons  or  corporations,  designed,  or  which 
tend,  to  advance,  reduce,  or  control  the  price  of  such  prod- 
uct or  articles  to  producer  or  consumer  of  any  such  prod- 
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net  or  articles;  to  provide  for  forfeiture  of  the  charter  and 
franchise  of  any  corporation,  organized  under  the  laws  of 
this  state,  violating  any  of  the  provisions  of  this  act;  to 
prohibit  every  foreign  corporation,  violating  any  of  the 
provisions  of  this  act,  from  doing  business  in  this  state; 
to  require  the  attorney  general  of  this  state  to  institute 
legal  proceedings  against  any  such  corporations  violating 
the  provisions  of  this  act,  and  to  enforce  the  penalties  pre- 
scribed; to  prescribe  penalties  for  any  violation  of  this 
act;  to  authorize  any  person  or  corporation,  damaged  by 
any  such  trust,  agreement^  or  combination,  to  sue  for  the 
recovery  of  such  damages,  and  for  other  purposes. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the 
state  of  Tennessee,  and  it  is  hereby  enacted  by  the  authority 
of  the  same,  tliat  from  and  after  the  passage  of  this  act  all 
arrangements,  contracts,  agreements,  trusts,  or  combinations 
between  persons  or  corporations,  made  with  the  view  to  lessen, 
or  which  tend  to  lessen,  full  and  free  competition  in  the  im- 
portation or  sale  of  articles  imported  into  this  state,  or  in  the 
manufacture  or  sale  of  articles  of  domestic  ''^**  growth  or  of 
domestic  raw  material,  and  all  arrangements,  contracts,  agree- 
ments, trusts,  or  combinations  between  persons  or  corporations 
designed,  or  which  tend,  to  advance,  reduce  or  control  the  price 
or  cost  to  the  producer  or  to  the  consumer  of  any  such  product 
or  article,  are  hereby  declared  to  be  against  public  policy,  un- 
lawful and  void, 

"Sec.  2.  Be  it  further  enacted,  that  any  corporation  char- 
tered under  the  laws  of  this  state  which  shall  violate  any  of  the 
provisions  of  this  act  shall  thereby  forfeit  its  charter  and  its 
franchise,  and  its  corporate  existence  shall  thereupon  cease  tind 
determine.  Every  foreign  corporation  which  shall  violate  any 
of  the  provisions  of  this  act  is  hereby  denied  the  right  to  do, 
and  is  prohibited  .from  doing,  business  in  this  state.  It  is  here- 
by made  the  duty  of  the  attorney  general  of  this  state  to  en- 
force the  provisions  by  due  process  of  law. 

"Sec.  3.  Be  it  further  enacted,  that  any  violation  of  the  pro- 
visions of  this  act  shall  be  deemed,  and  is  hereby  declared  to  be, 
destructive  of  full  and  free  competition  and  a  conspiracy  against 
trade,  and  any  person  or  persons  who  may  engage  in  any  such 
conspiracy,  or  who  shall  as  principal,  manager,  director,  or 
agent,  or  in  any  other  capacity,  knowingly  carry  out  any  of  the 
stipulations,  purposes,  prices,  rates,  or  orders  made  in  further- 
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ance  of  such  conspiracy,  shall,  upon  ^**  conviction,  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dollars  or  more 
than  five  thousand  dollars,  and  by  imprisonment  in  the  peni- 
tentiary not  less  than  one  year,  nor  more  than  ten  years;  or  in 
the  judgment  of  the  court  by  either  such  fine  or  imprisonment. 

"Sec.  4.  Be  it  further  enacted,  that  the  provisions  of  thi& 
act  shall  not  apply  to  agricultural  products  or  livestock  while 
in  the  possession  of  the  producer  or  raiser. 

"Sec.  5.  Be  it  further  enacted,  that  any  person  or  persons,  or 
corporation,  that  may  be  injured  or  damaged  by  any  such  ar- 
rangement, contract,  agreement,  trust,  or  combination  described 
in  section  1  of  this  act,  may  sue  for  and  recover  in  any  court 
of  competent  jurisdiction  in  this  state,  of  any  person  or  per- 
sons, or  corporation,  operating  such  trust  or  combination,  the 
full  consideration  or  sum  paid  by  him  or  them  for  any  goods, 
wares,  merchandise,  or  articles  the  sale  of  which  is  controlled 
by  such  combination  or  trust. 

"Sec.  6.  Be  it  further  enacted,  that  it  shall  be  the  duty 
of  the  judge  of  the  circuit  and  criminal  courts  of  this  state 
specially  to  instruct  grand  juries  as  to  the  provisions  of  this 
act. 

"Sec.  7.  Be  it  further  enacted,  that  all  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  this  act  be,  and  the  same  are 
hereby,  repealed. 

"Sec.  8.  Be  it  further  enacted,  that  this  act  ''^^  take  effect 
from  and  after  its  passage,  the  public  welfare  requiring  it. 

"Passed  April  5,  1897. 

"MORGAN  C.  FITZPATRICK, 
"Speaker  of  the  House  of  Representatives. 
"JOHN"  THOMPSON, 

"Speaker  of  the  Senate. 

''Approved  April  30,  1897. 

"ROBERT  L.  TAYLOR, 

"Governor." 

The  fourth  assignment  of  demurrer,  which  is  one  of  the  two 
sustained  below,  is  that  the  act  just  quoted  is  unconstitutional 
and  void  for  the  reason  that  the  caption  thereof  recites  it  to 
be  an  act  to  declare  unlawful  and  void  all  arrangements,  con- 
tracts, agreements,  trusts,  or  combinations  such  as  is  averred 
the  Schlitz  Brewing  Company  and  Sigmund  Roescher,  its  agent, 
entered  into  with  the  Tennessee  Brewing  Company,  and  the 
fourth  section  of  said  act  provides  that  the  provisions  thereof 
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fihall  not  apply  to  agricultural  products  or  livestock  while  in 
the  hands  of  the  producer  or  raiser,  which  makes  it  obvious  that 
under  the  title  of  one  subject  forbidding  all  trusts,  agreements, 
contracts,  or  combinations  aforesaid,  an  exception  or  'limita- 
tion is  made  in  said  fourth  section,  not  in  accord  with  or  in 
pursuance  of  the  title  of  said  act,  and  that  therefore  said  act 
•embraces  in  the  fourth  section  a  subject  not  contemplated  ''^^ 
in,  but  in  direct  antagonism  to,  the  specific  terms  of  the  said 
•title. 

The  particular  provision  of  the  constitution  here  referred  to 
by  the  demurrants  is  article  2,  section  17,  clause  2,  which  de- 
clares that  "no  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed  in  the  title"; 
«,nd  the  proposition  they  present  in  this  assignment  of  demurrer 
is,  that  the  fourth  section  of  the  present  act  violates  that  provi- 
sion by  introducing  a  subject  not  embraced  in  the  title,  and 
that  the  whole  act  is,  therefore,  unconstitutional  and  void. 

The  proposition  is  unquestionably  a  sound  one,  if  it  be  true 
aa  a  fact  that  section  4  of  the  act  introduces  a  subject  not  em- 
braced in  the  title;  for  that  requirement  of  the  organic  law  is 
mandatory  both  as  to  the  singleness  of  the  subject  of  the  bill 
and  as  to  the  expression  of  that  subject  in  the  title,  and  if  a 
given  bill  embraces  two  subjects,  or  but  one  subject — and  it  is 
not  expressed  in  the  title,  the  attempted  legislation  is  invalid 
in  toto:  Cannon  v.  Mathes,  8  Heisk.  504;  State  v.  ^IcCann,  4 
Lea,  1;  Murphey  v.  State,  9  Lea,  379;  Eaglo  v.  State,  S%  Tenn. 
275;  Cole  Mfg.  Co.  y.  FaUs,  90  Tenn.  482;  State  v.  Yardley,  95 
Tenn.  546. 

The  title  to  this  act  is  unnecessarily  full  and  extended,  in 
that  it  needlessly  undertakes  to  epitomize  and  recite  in  con- 
siderable detail  the  legislation  ''^'^  to  follow:  Black's  Consti- 
tutional Law,  sec.  107;  State  v.  Brown,  103  Tenn.  450;  State 
V.  Yardley,  95  Tenn.  546. 

The  essence  of  the  subject  expressed  is  the  prohibition  and 
punishment  of  those  transactions  which  are  calculated  to  lessen 
competition  in  trade,  or  to  influence  the  price  of  either  imported 
or  domestic  articles;  and  it  requires  only  a  casual  reading  of  sec- 
tions 1,  2,  3,  and  5  of  the  act  to  discover  that  each  of  them  deals 
with  some  part  of  that  subject,  the  former  two  employing 
practically  the  same  language  used  in  the  title. 

The  fourth  section  obviously  relates  to  the  same  subject,  and 
to  that  alone.  It  mentions  no  new  or  different  subject,  directly 
or  indirectly,  and  adds  nothing  to  the  scope  of  the  other  sec- 
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tions,  but,  on  the  contrary,  limits  their  application  m%expres8 
terms.  The  fourth  section  is  purely  restrictive  and  exclusion- 
ary. It  is  in  the  nature  of  an  exception,  and  its  only  office 
is  to  except  or  exclude  from  the  operation  of  the  act  a  small 
portion  of  the  domain  otherwise  included,  and  thereby  bring 
the  legislation  within  somewhat  narrower  limits.  The  legis- 
lation included  in  the  other  sections  is  undoubtedly  within  the 
subject  expressed  in  the  title;  hence,  this  section,  which  only 
excepts  or  excludes  certain  transactions  from  the  prohibition 
and  penalties  of  that  legislation,  necessarily  relates  to  that  sub- 
ject, and  to  it  alone. 

It  is  a  contradiction  in  terms  and  in  logic  to  '"**  say  that 
the  transactions  excepted  by  the  fourth  section  are  not  em- 
braced in  the  subject  expressed  in  the  title,  and  that  excepting 
them  is  the  introduction  of  a  new  subject — ^that  the  exclusion 
of  a  part  of  one  thing  is  the  inclusion  of  something  else.  That 
"which  excepts  does  not  enlarge,  and  that  which  is  excluded  can- 
not be  additional. 

The  title  of  a  legislative  bill  may  be  either  narrow  and  re- 
stricted or  broad  and  general,  as  the  members  of  the  general 
assembly  may  prefer,  and,  whether  it  be  in  the  one  form  or  the 
other  in  a  given  instance,  all  legislation  that  is  germane  to  the 
subject  as  expressed  in  the  title  is  within  the  title  and  permis- 
sible under  it;  but  of  course  much  that  might  be  gennane  under 
the  latter  class  of  titles  could  not  be  so  under  the  former. 

If  the  title  adopted  be  narrow  and  restricted,  carving  out 
for  treatment  only  a  part  of  a  general  subject,  the  legislation 
under  it  must  be  confined  within  the  same  limits  (State  v. 
Bradt,  103  Tenn.  584;  Hyman  v.  State,  87  Tenn.  109,  113; 
Cooley's  Constitutional  Limitations,  5th  ed.,  179);  if  it  be 
broad  and  general,  the  legislation  under  it  may  have  a  like 
scope. 

In  every  instance  the  enactment  must  come  within  the  title, 
but  in  no  case  is  it  required  to  cover  the  whole  domain  within 
the  title.  The  constitution  forbids  that  an  enactment  shall  go 
beyond  the  limits  of  its  title,  but  there  is  no  '^^'*  requirement 
that  it  shall  completely  fill  it.  Our  statute  books  afford  nu- 
merous instances  of  somewhat  meager  enactments  under  ample 
titles,  and  there  are  perhaps  but  few  of  those  with  broad  and 
general  titles  that  would  not  admit  of  some  additional  provi- 
sion. 

It  is  of  no  legal  consequence  that  the  present  title  does  not 
mention  the  exception,  because  it  is  never  essential  that  the 
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title  of  a  bill  recite  the  subdivisions,  provisos,  and  exceptions 
appearing  in  its  body,  and  the  fact  that  they  do  appear  without 
previous  mention  in  no  way  affects  the  constitutionality  of  the 
act,  so  long  as  they  are  germane  to  the  subject  expressed  in 
the  title:  State  v.  Bi-own,  103  Tenn.  450;  Cannon  v.  Mathes,  8 
Heisk.  519;  Eailroad  Cos.  v.  Crider,  91  Tenn.  494;  State  v. 
Yardley,  95  Tenn.  546. 

Indeed,  everj'  title  admits  of  exceptions  in  the  body  of  the 
act,  unless  it  be  so  framed  as  to  "specifically  and  positively" 
forbid  tliem,  as  was  held  to  be  true  of  the  title  of  the  act  con- 
sidered in  Bank  v.  Divine  Grocery  Co.,  97  Tenn.  603. 

The  title  of  the  act  now  under  consideration  is  not  of  the 
latter  class.  It  does  not  "specifically  and  positively,**  or  in 
any  other  manner,  forbid  the  exception;  hence,  the  exception, 
being  germane  to  the  subject  expressed,  is  admissible  under  the 
title  employed. 

Nor  does  it  matter  that  the  exception  appears  '^***  in  a  sec- 
tion by  itself.  The  act  must  be  construed  as  a  whole,  and  when 
that  is  done  it  has  precisely  the  same  meaning  that  it  would 
have  if  the  exception  had  been  appropriately  incorporated  in 
the  other  sections.  If  the  meaning  be  clear,  the  relative  posi- 
tion of  the  exception  in  the  enactment  is  unimportant. 

Demurrants  say  that  the  exception  is  out  of  accord  with,  in 
antagonism  to,  and  not  within  the  contemplation  of  the  title; 
but  that  is  a  mistake,  since,  as  already  stated,  the  title,  though 
not  reciting  the  exception,  legally  includes  and  authorizes  it. 

It  follows  from  what  has  been  said  that  section  4  of  this  act 
does  not  introduce  a  subject  not  expressed  in  the  title,  and 
that  the  learned  chancellor  was  in  error  in  sustaining  the  fourth 
ground  of  demurrer. 

The  seventh  and  the  twelfth  assignments  of  demurrer  also 
challenge  the  constituitionality  of  the  act  on  account  of  the 
fourth  section.  The  seventh  is  that  the  act  "in  making  the  ex- 
ception contained  in  the  fourth  ejection  thereof  is  in  violation  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  in  denying  to  jwrsons  made  amenable  to  the  provisions 
thereof,  within  the  jurisdiction  of  Tennessee,  the  equal  protec- 
tion of  the  laws";  and  the  twelfth  is  that  the  act  is  "void  because 
it  does  not  apply  to  all  persons,  there  being  excepted  from  its 
operation  agricultural  "^'^^  products  and  livestock  while  in  the 
possession  of  the  producer  or  raiser,  and  said  act  is  therefore 
partial  and  class  legislation,  and  is  not  the  law  of  the  land." 
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These  two  assignments,  though  involving  parts  of  two  differ- 
ent fundamental  laws  (the  former  United.  States  constitution, 
amendment  14,  section  1,  and  the  latter  Tennessee  constitu- 
tion, article  1,  section  8,  and  article  11,  section  8),  really  raise 
but  one  question  and  may  well  be  considered  as  a  single  objec- 
tion. 

That  question  is  whether  or  not  the  exception  found  in  the 
fourth  section  is  of  such  a  character  as  to  make  the  act  invalid 
class  legislation. 

There  can  be  no  doubt,  in  view  of  the  exception,  that  the 
prohibition  and  penalties  of  the  act  apply  to  some  citizens  and 
classes  of  citizens  and  not  to  others,  and  consequently  that  the 
enactment  may  be  appropriately  and  truly  characterized  as  class 
legislation.  Hence,  if  the  mere  fact  of  being  class  legislation 
is  sufficient  to  invalidate  the  act,  its  invalidity  should  be  con- 
fessed and  the  inquiry  stopped  at  the  threshold.  But  the 
act  cannot  be  adjudged,  invalid  on  that  ground  alone. 

Class  legislation  is  of  two  kinds,  namely,  that  in  which  the 
classification  is  natural  and  reasonable,  and  that  in  which  the 
classification  is  arbitrary  and  capricious. 

Enactments  of  the  former  kind  are  uniformly  '^^^  recognized 
by  the  supreme  court  of  the  United  States  and  by  this  court 
as  constitutional  and  valid,  while  those  of  the  latter  kind  are  by 
the  same  courts,  and  with  equal  uniformity,  condemned  as  un- 
constitutional and  invalid:  Petit  v.  Minnesota,  177  U.  S.  164; 
Tullis  V.  Lake  Erie  etc.  K.  K.  Co.,  175  U.  S.  348;  Orient  Ins. 
Co.  V.  Daggs,  172  U.  S.  557;  Magoun  v.  Illinois  Trust  etc.  Bank, 
170  U.  S.  283;  Gulf  etc.  By.  Co.  v.  Ellis,  165  U.  S.  150;  Lowe 
V.  Kansas,  163  U.  S.  81;"  Harbison  v.  Knoxville  Iron  Co.,  103 
Tenn.  423,  76  Am.  St.  Rep.  682;  State  v.  Frost,  103  Tenn.  686; 
Breyer  v.  State,  102  Tenn.  103;  Railroad  Co.  v.  Harris,  99 
Tenn.  686;  Sutton  v.  State,  96  Tenn.  696,  710;  Henley  v.  State, 
98  Tenn.  667;  Stratton  v.  Morris,  89  Tenn.  500;  Railroad  Cos. 
V.  Crider,  91  Tenn.  490;  State  v.  Alston,  94  Tenn.  674. 

In  the  case  of  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S. 
294,  the  court  said  that  "the  state  may  distinguish,  select,  and 
classify  objects  of  legislation,  and  necessarily  the  power  must 
have  a  wide  range  of  discretion."  After  quoting  these  words 
with  approval  in  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  562,  the 
court  remarked:  "And  this  because  of  the  function  of  legisla- 
tion and  the  purposes  to  which  it  is  addressed.  Classification 
for  such  purposes  is  not  invalid  because  not  depending  on  scien- 
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tific  or  maxked  differences  in  things  or  persons,  or  in  "^^  their 
relations.  It  suffices  if  it  is  practical,  and  is  not  reviewable  un- 
less palpably  arbitrary." 

To  which  of  the  two  kinds  of  class  legislation,  then,  does 
the  present  act  belong?  Is  the  classification  it  makes  natural 
and  reasonable,  or  is  it  arbitrary  and  capricious? 

The  act  condemns  (in  section  1)  and  punishes  (in  sections  2, 
3,  and  5)  "all  arrangements,  contracts,  agreements,  trusts,  or 
combinations  between  persons  or  corporations  made  with  a  view 
to  lessen  or  which  tend  to  lessen  full  and  free  competition  in 
the  importation  or  sale  of  articles  imported  into  this  state,  or 
in  the  manufacture  or  sale  of  articles  of  domestic  growth  or  of 
domestic  raw  material,  and  all  arrangements,  contracts,  agree- 
ments, trusts,  or  combinations  between  persons  or  corporations 
designed  or  which  tend  to  advance,  reduce,  or  control  the  price 
or  cost  to  the  producer  or  to  the  consumer  of  any  such  product 
or  article,"  except  (section  4)  such  as  may  be  entered  into  by 
the  owners  in  reference  to  "agricultural  products  or  livestock 
while  in  the  poesession  of  the  producer  or  raiser,"  Differently 
expressed,  the  act  leaves  farmers  and  stock-raisers  free  to  make 
such  transactions  as  they  may  choose,  and  as  are  otherwise  al- 
lowable (for  the  common  law  allows  no  one  to  make  transac- 
tions in  restraint  of  trade:  Bailey  v.  Master  Plumbers,  103 
Tenn.  99),  in  relation  to  their  farm  products  and  livestock 
while  yet  in  their  possession;  but  '^**  visits  the  prescribed  pun- 
ishment on  them,  and  on  all  other  persons  for  all  other  transac- 
tions that  are  calculated  to  impair  free  competition  in  trade 
and  to  influence  the  price  of  imported  or  domestic  articles.     ' 

Farmers  and  stock-raisers  constitute  the  excepted  class,  and 
they  are  excepted  from  the  penalties  of  the  act  only  in  respect 
of  those  transactions  which  relate  to  farm  products  or  live- 
stock while  yet  in  the  possession  of  the  producer  or  raiser. 
Even  they  are  not  excepted  when  they  enter  into  other  linea 
of  business,  or  when  they  have  transactions  in  relation  to  agri- 
cultural products  or  livestock  which  have  passed  out  of  the 
possession  of  the  original  owner. 

This  classification  is  not  arbitrary  and  capricious,  but  natural 
and  reasonable.  From  an  early  period  in  the  history  and 
growth  of  English  jurisprudence  the  common  law  has  de- 
nounced as  contrary  to  public  policy,  void,  and  nonenforceable 
all  contracts,  agreements,  arrangements,  and  combinations,  of 
whatever  name  and  form,  that  tend  to  impair  competition  in 
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trade  and  influence  prices  to  the  detriment  of  tlie.publicr 
Bailey  v.  Master  Plumbers,  103  Tenn.  99.  The  general  as- 
sembly, deeming  that  rule  of  the  common  law  inadequate  in  this- 
advanced  and  enterprising  age,  supplemented  and  enlarged  it, 
first  by  the  act  of  1889,  chapter  250,  then  by  the  act  of  1891, 
chapter  218,  and  finally  by  the  act  now  in  question.  "^'^  The- 
additional  restraints  by  that  body  considered  necessary  for  the- 
public  good  are  by  this  act  laid  upon  those  dealings  that  are- 
naturally  and  necessarily  calculated  to  entail  the  greater  public 
injury,  and  others  are  left  under  the  restraints  of  the  common, 
law  and  of  such  parts  (if  any)  of  previous  acts  as  were  not  im- 
pliedly repealed.  Obviously,  those  transactions  that  are  ex- 
cepted from  the  penalties  of  this  act  rarely,  if  ever,  result  in. 
evil  to  the  public,  while  those  upon  which  the  penalties  are  im- 
posed are  believed  to  have  that  effect  generally.  Allowing  that 
all  persons,  natural  and  artificial,  are  alike  ambitious  of  finan- 
cial gain  and  equally  willing  to  acquire  it  through  the  mean* 
reprehended  so  distinctly  in  this  act,  it  is  nevertheless  true  that 
farmers  and  stock-raisers  in  this  state,  when  acting  within  their 
limited  sphere  of  immunity  from  those  penalties,  have  at  most 
but  few  opportunities  and  slight  facilities  for  impairing  com- 
petition and  controlling  prices,  while  those  of  many  of  the  other 
pursuits  have  such  opportunities  and  facilities  almost  without 
limit.  This  difference  alone,  to  say  nothing  of  others  that  may 
have  been  in  the  minds  of  legislators,  is  amply  sufficient  to 
justify  the  classification  made  and  place  it  beyond  judicial  re- 
view. 

It  might  be  truly  said,  in  opposition  to  the  distinction  just 
drawn,  that  agricultural  products  and  livestock  furnish  the 
basis  for  some  of  '^^  the  most  hurtful  and  oppressive  trusts,, 
combines,  and  comers  known  to  the  history  of  trade;  and  yet  it 
is  certain  that  none  of  these  have  ever  been,  or. can  ever  be, 
projected  and  carried  out  by  farmers  or  stock-raisers  when  deal- 
ing alone  with  their  products  or  livestock  while  yet  in  the  pos- 
session of  the  producer  or  raiser.  It  is  wholly  impracticable,. 
not  to  say  impossible,  for  them  as  individuals,  and  while  each 
one  retains  the  possession  of  his  farm  products  or  livestock, 
to  conduct  dealings  in  relation  thereto  that  will  or  can  seriously 
impair  competition  and  injuriously  affect  prices;  and  if  they, 
the  better  to  accomplish  that  end,  by  mutual  consent  place  their 
commodities  under  the  control  of  the  common  agency,  and 
Bubject  them  to  agreed  rules  and  schedules,  they  tliereby  sur- 
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render  the  possession  contemplated  by  the  act,  and  are  no 
longer  of  the  excepted  class,  but  of  the  other  one,  and  subject 
to  all  the  penalties  laid  upon  it. 

The  difference  between  the  two  classes  can  be  well  and  fairly 
emphasized,  though  not  fully  illustrated,  by  contrasting  the 
position  and  influence  of  farmers  in  the  disposition  of  their 
wheat,  corn,  hops,  sugar-cane,  and  cotton  seed,  with  those  of 
the  milling  trust,  the  whisky  trust,  the  beer  trust,  the  sugar 
triist,  and  the  Standard  Oil  Company  in  their  dealings  in  re- 
lation to  the  same  commodities  respectively. 

The  classification  made  in  the  different  acts  "^^"^  sustained 
separately  in  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S. 
283,  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  657,  Tullis  v.  Lake 
Erie  etc.  R.  E.  Co.,  175  U.  S.  348,  Petit  v.  Minnesota,  177  U. 
S.  164,  State  v.  Alston,  94  Tenn.  674,  Eailroad  Cos.  v.  Crider, 
91  Tenn.  490,  Henley  v.  State,  98  Tenn.  667,  Railroad  Co.  v. 
Harris,  99  Tenn.  686,  Breyer  v.  State,  102  Tenn.  103,  State 
V.  i'rost,  103  Tenn.  686,  and  in  numerous  other  cases  that  might 
be  cited,  are  no  more  natural  and  reasonable,  and  no  less  ar- 
bitrary and  capricious,  than  is  that  made  in  the  act  now  under 
consideration;  hence,  each  of  those  cases  is  a  precedent  for  the 
conclusion  just  announced  herein. 

Defendants  place  much  reliance  on  the  case  of  Union  Sewer 
Pipe  Co.  V.  Connelly,  99  Fed.  Rep.  354,  wherein  Kohlsaat,  dis- 
trict judge,  held  that  the  presence  of  an  exception  like  that 
found  in  our  act,  in  the  Illinois  anti-trust  statute  of  1893,  ren- 
dered it  obnoxious  to  both  federal  and  state  constitutions.  But, 
with  deference,  we  decline  to  follow  that  decision,  unsupported 
by  discussion  or  the  citation  of  authorities  as  it  is,  over  our 
own  conviction  and  in  the  face  of  the  numerous  oases  men- 
tioned in  this  opinion. 

The  seventh  and  twelfth  grounds  of  demurrer  were  rightly 
overruled  by  the  chancellor. 

The  fifth  assignment  of  demurrer  is  as  follows: 

"Said  act,  in  the  third  section  thereof,  provides  ''^^  that  upon 
any  violation  thereof  the  violator,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  by  imprisonment  in  the 
penitentiary  not  less  than  one  year  nor  more  than  ten  years, 
or,  in  the  discretion  of  the  court,  by  either  such  fine  or  im- 
prisonment, which  is  violative  of  section  14,  article  6,  of  the 
constitution  of  Tennessee,  in  authorizing  the  court  to  lay  a  fine 
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exceeding  fifty  dollars  not  assessed  by  a  jury,  the  fine  being 
discretionary,  and  also  allowing  the  imposition  of  such  fine 
and  imprisonment  by  the  court  in  the  alternative/* 

This  assignment  calls  for  a  construction  of  the  word  "court,** 
appearing  in  the  concluding  clause  of  the  impeached  section, 
and  for  an  application  of  that  part  of  the  organic  law  which 
declares  that  "no  fine  shall  be  laid  on  any  citizen  of  this  state 
that  shall  exceed  fifty  dollars,  unless  it  shall  be  assessed  by  a 
jury  of  his  peers,  who  shall  assess  the  fine  at  the  time  they  find 
the  fact,  if  they  think  the  fine  should  be  more  than  fifty  dol- 
lars": Const.,  art.  6,  sec.  14. 

Demurranl3  assume  that  the  word  "court,"  as  employed  in 
that  part  of  the  act,  means  the  presiding  judge  as  contradistin- 
guished from  the  jury  trying  the  case;  and  upon  that  theory 
they  say  the  constitutional  prohibition  referred  to  is  violated 
by  the  attempt  to  confer  upon  him,  as  judge,  the  right  to  assess 
a  fine,  in  his  discretion,  '^^^  at  any  sum  not  less  than  one  hun- 
dred dollars  nor  more  than  five  thousand  dollars. 

If  that  assumption  be  correct,  there  can  be  no  doubt  that 
the  conclusion  contended  for  is  entirely  sound.  The  terms 
of  the  inhibition  are  too  plain  and  positive  to  admit  of  any 
other  interpretation:  McGhee  v.  State,  2  Lea,  625;  Morton  y. 
State,  91  Tenn.  443. 

The  judge,  as  such,  can  impose  a  fine  for  more  than  fifty 
dollars  only  when  the  legislature  has  definitely  fixed  a  larger 
and  specific  fine  for  the  particular  offense,  and  then  he  de- 
termines the  amount  of  the  fine  from  the  face  of  the  statute, 
and  not  as  a  matter  of  judicial  discretion:  France  v.  State,  6 
Baxt.  479. 

The  term  "court,**  however,  was  evidently  not  intended  as 
a  designation  of  the  presiding  judge  in  his  distinctive  functions, 
but  rather  as  a  collective  word,  indicating  the  tribunal  before 
which  the  conviction  should  be  had,  and  including  both  judge 
and  jury.  The  same  word,  standing  in  like  connection,  was  so 
construed  in  the  case  of  Railroad  Cos.  v.  Crider,  91  Tenn.  490. 

Moreover,  if  the  true  intent  of  the  legislature  were  doubtful, 
and  the  act  at  this  point  were  susceptible  of  both  constructions, 
and  that  presented  by  the  defendants  were  conceded  to  be  the 
more  plausible,  still  the  court,  out  of  deference  to  a  co-ordinate 
branch  of  the  government,  would  resolve  the  doubt  in  favor  of 
the  constitutionality  '''*"  of  the  act  and  adopt  that  construction 
that  would  permit  it  to  stand. 
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Acta  passed  with  due  form  and  ceremony,  as  this  one  was, 
when  tried  for  unconstitutionality,  as  this  one  is,  are  entitled 
to  the  benefit  of  every  reasonable  doubt:  Cole  Mfg.  Co.  v.  Falls, 
90  Tenn.  46G;  Railroad  Cos.  v.  Crider,  91  Tenn.  491;  State  v. 
Yardley,  95  Tenn.  548;  Austin  v.  State,  101  Tenn.  564,  70 
Am.  St.  Rep.  703;  Railroad  Co.  v.  Harris,  99  Tenn.  68G;  Henley 
V.  State,  98  Tenn.  666. 

The  sixth  assignment  of  demurrer  is  that  the  act  "is  uncon- 
stitutional and  void  for  the  further  reason  that  the  fifth  section 
thereof  provides  that  any  person  or  persons  who  may  be  in- 
jured or  damaged  by  any  such  arrangement,  agreement,  con- 
tract, trust,  or  combination,  as  described  in  section  1  thereof 
may  sue  for  and  recover  damages  from  any  person  or  persons 
engaged  in  operating  such  trust,  contract,  or  combination,  the 
full  consideration  or  sum  paid  by  him  or  them  for  any  goods, 
wares,  merchandise,  or  articles,  the  sale  of  which  is  controlled 
by  such  combination  or  trust,  which  is  a  subject  not  embraced 
in  the  title  of  said  act,  and  gives  a  remedy  against  a  corporation 
in  favor  of  a  private  citizen  to  an  extent  that  might  swallow  up 
the  assets  of  the  corporation  to  the  great  injury,  loss,  and 
detriment  of  its  innocent  stockholders  and  creditors." 

It  is  readily  observed  that  the  latter  part  of  this  assignment, 
in  which  demurrants  express  themselves  '^'**  so  strongly  in  re- 
gard to  the  supposed  effect  of  the  remedy  complained  of,  in- 
volves only  a  question  of  legislative  policy,  which  the  courts 
have  no  power  to  review  if  in  fact  hurtful,  and  which  can  have 
no  weight  in  the  consideration  of  the  constitutional  question 
presented  in  the  former  part:  Sutton  v.  State,  96  Tenn.  696; 
Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  159;  Henley 
▼.  State,  98  Tenn.  665;  Railroad  Co.  v.  Wells,  104  Tenn.  706. 

Omitting,  then,  that  animadversion  as  irrelevant  and  imma- 
terial, the  real  objection  presented  in  this  assignment  is  that 
the  remedy  prescribed  in  section  5  of  the  act  is  not  embraced 
in  the  subject  expressed  in  the  title. 

In  the  argument  at  the  bar  the  objection  is  made  more  specific 
when  it  is  said  that  the  title  limits  the  remedy  to  actual  dam- 
ages, and  hence  that  the  provision  in  the  body  of  the  act  that 
the  damaged  person  may  recover  the  full  consideration  paid  for 
the  goods  whose  sale  is  controlled  by  the  trust  or  combination 
goes  beyond  the  subject  expressed  in  the  title. 

As  before  ruled  in  this  opinion,  that  provision  of  the  con- 
stitution (clause  2,  section  17,  article  2)  here  for  the  second 
time  invoked  against  this  act  is  mandatory,  and  legislation,  to 
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be  valid,  must  always  come  within  the  title,  whether  it  he  nar- 
row and  restricted  or  broad  and  general. 

The  subject  of  this  act,  as  already  stated,  is  '^'^  the  prohibi- 
tion and  punishment  of  those  transactions  which  are  calculated 
to  lessen  competition  in  trade,  or  to  influence  the  price  of 
either  imported  or  domestic  articles.  This  subject,  if  expressed 
in  the  title  in  these  words,  would  unquestionably  embrace  the 
provision  found  in  section  5  of  the  act,  for  the  word  "punish- 
ment" would  include  civil  relief  to  the  injured  person  against 
the  wrongdoer.  But  the  title  is  more  elaborate;  and  it  is  in 
its  excess  of  elaboration  that  demurrants  find  the  supposed 
limitation  in  the  matter  of  civil  remedy  to  the  person  dam- 
aged by  some  prohibited  transaction  of  others.  On  this  point, 
and  in  its  conclusion,  the  title  reoites  that  one  object  of  the 
act  is  "to  authorize  any  person  or  corporation,  damaged  by 
any  such  trust,  agreement,  or  combination,  to  sue  for  the  re- 
covery of  such  damages,  and  for  other  purposes." 

This  language  may  be  plausibly  said  to  contemplate  a  pro- 
vision for  the  recovery  of  actual  damages,  but  it  is  not  so  re- 
strictive as  to  preclude  the  insertion  of  a  provision  for  a  dif- 
ferent measure  of  recovery.  With  that  recitation,  or  without 
it,  section  5  is  confessedly  germane  to  the  general  purpose  of 
the  act,  and  being  so  it  cannot  consistently  be  said  to  bring  in 
a  different  subject,  or  to  be  excluded  from  that  of  which  it  ia 
a  part,  in  the  absence  of  the  plainest  words  of  exclusion. 

Besides,  it  cannot  be  affirmed  with  any  degree  '^^^  of  cer- 
tainty that  the  measure  of  recovery  prescribed  in  the  act  is  not 
in  fact  within  the  bounds  of  actual  damages,  for  it  is  a  mat- 
ter of  common  knowledge  that  men  who  in  their  business  be- 
come the  injured  victims  of  trusts  or  combinations  often  suffer 
not  only  a  depreciation  in  the  salable  value  of  their  commoditiea 
then  on  hand,  but  also  a  complete  destruction  of  their  businesa 
for  the  future ;  and  the  aggregate  losses  so  sustained  in  many  in- 
stances greatly  exceed  the  prices  they  originally  paid  for  the 
commodities  in  question. 

Furthermore,  if  treated  as  a  penal  provision,  as  demurrants 
are  disposed  to  call  it,  section  5  is  clearly  within  both  letter  and 
spirit  of  the  other  title  recitation,  "to  prescribe  penalties  for 
any  violation  of  tliis  act." 

The  tenth  assignment  of  demurrer  is  that  the  act  "is  void 
heoause  it  contains  two  subjects,  one  relating  to  arrangements,, 
contracts,  agreements,  trusts,  or  combinations,  made  with  a 
view  to  lessen,  or  which  tend  to  lessen,  the  imporiation  or  sale 
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of  articles  imported  into  this  state,  which  is  an  interference 
with  interstate  commerce,  which  is  under  the  sole  control  and 
regulation  of  the  Congress  of  the  United  States;  and  the  other 
relating  to  the  manufacture  or  sale  of  the  articles  of  domestic 
growth." 

Here,  for  the  third  time,  this  act  is  impeached  as  in  violation 
of  the  second  clause  of  ''^^  the  seventeenth  section  of  the  sec- 
ond article  of  the  constitution  of  the  state;  but,  differing  from 
the  former  two  impeachments,  which  asserted  that  certain  sec- 
tions, respectively,  dealt  with  subjects  not  embraced  in  the 
title,  this  one  invokes  the  preceding  part  of  the  clause,  and  as- 
serts that  the  act  is  void  because  containing  two  subjects. 

It  is  worthy  of  repetition  at  this  point  that  both  parts  of  the 
clause  in  question  ("no  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  expressed  in  the 
title")  are  mandatory,  and  that  an  act  containing  two  subjects 
expressed  in  the  title,  as  well  as  one  containing  a  single  sub- 
ject not  expressed  in  the  title,  is  absolutely  null  and  void. 

Nothing  is  more  obvious  than  that  this  act  in  its  title  and  in 
its  body  includes  dealings  in  reference  to  both  imported  ar- 
ticles and  domestic  articles.  Yet  it  by  no  means  follows  from 
that  fact  that  two  subjects  are  embraced.  On  the  contrary,  it 
is  equally  manifeat  to  the  court  that  the  contemplated  dealings 
as  to  the  one  class  of  articles  and  those  as  to  the  other  class  of 
articles  form  only  different  parts  of  a  single  subject.  The  thing 
condemned  and  punished  by  the  act  is  injury  to  trade.  The 
thing  intended  to  be  protected  is  trade;  and  trade  undeniably 
includes  dealings  in  both  imported  and  domestic  commodities. 

It  is  well  said  that  domestic  commerce  and  interstaite  com- 
merce are  different  things;  still  both  '^'**  are  comprehended  in 
the  single  word  "commerce";  and  a  title  with  the  regulation  of 
commerce  as  its  expressed  subject  would,  beyond  doubt,  be 
broad  enough  to  include  provisions  as  to  both  domestic  com- 
merce and  interstate  commerce. 

This  last  observation,  however,  is  not  to  be  understood  as 
even  an  intimation  that  the  state  legislature  may  pass  an  act 
regulating  interstate  commerce,  or  that  the  present  one  is,  as 
demurrants  nssert,  an  interference  therewith,  for  in  reality  the 
court  holds  the  opposite  view  on  each  of  the  propositions. 

The  eleventh  assignment  of  demurrer  is  that  the  act  "is  void 
because  in  forbidding  combinations,  trusts,  agreements,  con- 
tractsy  or  arrangements,  it  contravenes  the  provisions  of  the 
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constitution  of  Tennessee  by  restricting  the  disposition  and 
acquisition  of  private  property  by  citizens  of  this  state." 

This  assignment,  though  rather  vague  and  not  made  more 
specific  in  argument,  is  understood  as  challenging  the  act  on 
account  of  alleged  conflict  with  that  part  of  section  8  of  article 
1  of  the  constitution,  which  declares  that  "no  man  shall  be 
....  deprived  of  his  life,  liberty,  or  property  but  by  ...  . 
the  law  of  the  land." 

Definitely  formulated,  the  proposition  seems  to  be  that  the 
oonstitutional  provision  just  quoted  gives  to  all  citizens  of  the 
state  the  unrestricted  right  of  acquiring  and  disposing  of  prop- 
erty, and  ''^  that  this  act  is  void  because  it  contravenes  that 
right  by  forbidding  certain  contracts,  etc.,  through  which  prop- 
erty may  be  acquired  and  disposed  of.  So  stated,  the  proposi- 
tion is  altogether  unsound  in  its  most  important  element. 

The  right  of  contract  is  confessedly  an  inherent  part  of  both 
the  right  of  "liberty"  and  the  right  of  "property,"  and  depriva- 
tion of  it  is,  therefore,  equally  forbidden  by  that  provision; 
but  none  of  them  are  unrestricted  rights.  All  are  subject  to 
the  law's  control,  and  may  be  abridged,  or  even  destroyed,  with- 
in constitutional  bounds.  None  of  them  can  be  impaired  or 
taken  away  except  by  "the  law  of  the  land";  yet  all  of  them  may 
be  curtailed  or  entirely  withdrawn  by  that  means.  The  dec- 
laration against  deprivation  otherwise  than  by  "'the  law  of  the 
land"  necessarily  implies  that  deprivation  may  be  rightly  ac- 
complished and  amply  justified  by  that  law:  Harbison  v.  Kuox- 
ville  Iron  Co.,  103  Tenn.  422,  431,  76  Am.  St.  Rep.  682,  and 
citations;  Dayton  Coal  etc.  Co.  v.  Barton,  103  Tenn.  605.  (At- 
tention is  called  to  a  typographical  mistake  appearing  near  the 
top  of  page  430  of  103  Tennessee,  in  the  report  of  the  opinion 
in  the  case  of  Harbison  v.  Knoxville  Iron  Co.  just  cited.  The 
word  "property,"  occurring  partly  in  line  6  and  partly  in  line 
7  from  the  top  of  that  page,  was  the  beginning  of  a  paragraph 
in  the  opinion  as  written,  and  the  authorities  set  out  before  it 
in  the  same  sentence  as  reported  were  cited  in  "^^"^  the  opinion 
to  support  the  proposition  immediately  preceding.) 

The  real  question,  then,  under  this  assignment  is,  whether  or 
not  the  present  act  is  "the  law  of  the  land."  If  an  affirmative 
answer  be  given,  the  act  is  valid,  however  great  the  deprivation 
of  the  right  of  contract  wrought  by  it,  and  if  a  negative  an- 
swer be  given,  the  act  is  invalid,  however  small  that  deprivation. 

To  entitle  an  act  to  recognition  as  "the  law  of  the  land"  on 
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the  particular  subject  of  which  it  treats,  three  things  are  in- 
dispensable, namely;  1.  It  must  have  been  passed  with  due  form 
and  ceremony;  2.  It  must  embrace  equally  all  persons  who  are 
now  or  may  hereafter  be  in  like  condition,  and,  if  class  legisla- 
tion, it  must  in  addition  be  natural  and  reasonable  in  its  classi- 
fication; 3.  It  must  conform  to  all  other  requirements  of  the 
-constitution:  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  423, 
437,  76  Am.  St.  Rep.  682,  and  citations. 

All  of  those  prerequisites  are  present  in  this  aet.  It  is  there- 
fore eji titled  to  recognition  as  "the  law  of  the  land,"  and  be- 
ing so  the  deprivation  complained  of  is  in  conformity  to  rather 
than  in  conflict  with  the  constitution. 

In  further  refutation  to  the  mistaken  assumption  that  every 
citizen  has  an  unrestricted  right  to  acquire  ajid  dispose  of  prop- 
erty by  such  contract  as  he  may  choose  to  make,  we  quote  from 
'***  the  supreme  court  of  the  United  States  as  follows:  "It 
would  be  idle  and  trite  to  say  that  no  right  is  absolute.  Sic 
Titere  tuo  ut  alienum  non  laedaa  is  of  universal  and  pervading 
obligation.  It  is  a  condition  upon  which  all  property  is  held. 
Its  application  to  particular  conditions  must  necessarily  be 
witliiu  the  reasonable  discretion  of  the  legislative  power": 
Orient  Iron  Ins.  Co.  v.  Daggs,  172  U.  S.  566. 

The  first  assignment  of  demurrer,  which  is  the  other  one  of 
the  two  sustained  by  the  chancellor,  is  in  the  following  words: 
*'The  alleged  cause  of  action  set  up  in  said  bill  is  not  cognizable 
in  any  court  of  chancery  in  Tennessee,  and  this  court  has  no 
jurisdiction  of  any  of  the  matters  set  up  in  the  bill,  and  the  ex- 
clusive jurisdiction  to  hear  and  determine  the  same  is  vested 
in  a  court  of  laAv — that  is,  in  the  circuit  court  of  Shelby  county, 
Tennessee,  or  some  other  circuit  court  of  Tennessee.** 

As  has  been  seen,  section  3  of  the  act  prescribes  criminal 
punishment,  and  section  5  prescribes,  additionally,  a  pecuniary 
civil  liability  for  all  violations  of  any  of  its  provisions.  Section 
2  lays  still  another  penalty  on  all  corporations  doing  the  pro- 
hibit ed  things.  It  declares  that  any  domestic  corporation 
"which  shall  violate  any  of  the  provisions  of  this  act  shall  there- 
by forfeit  its  charter  and  franchise,  and  its  oorporaite  existence 
'''*^  shall  thereupon  cease  and  determine,**  and  that  "every 
foreign  corporation  which  sliall  violate  any  of  the  provisions  of 
this  act,  is  hereby  denied  the  right  to  do  so,  and  is  prohibited 
from  doing  business  in  this  state." 

It  is  this  penalty  laid  on  the  offending  class  of  foreign  oorpo- 
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rations  that  the  complainant  in  this  cause  seeks  to  enforce 
against  the  Schlitz  Brewing  Company,  a  foreign  corporation. 

.Demurrants  say  that  the  action  does  not  lie  in  the  chancery 
court,  and  the  chancellor  so  ruled.  That  ruling  is  incorrect, 
for  two  good  and  sufficient  reasons.  In  the  first  place,  the 
statutory  declaration  that  the  offending  foreign  corporation  "is 
prohibited  from  doing  business  in  this  state"  carries  the  im- 
plication that  this  penalty  may  be  enforced  by  prohibitory  in- 
junction, which  is  a  process  peculiar  to  a  court  of  equity;  and 
in  the  second  place,  chapter  97  af  the  acts  of  1877  (Shannon's 
Code,  sec.  6109)  gives  the  chancery  court  concurrent  jurisdic- 
tion with  the  circuit  court  in  all  civil  causes  of  action,  except 
those  for  injuries  to  the  person,  to  property  or  character,  in- 
volving unliquidated  damages,  and  in  so  doing  it  expressly 
makes  this  cause  of  action,  which  is  not  of  the  excepted  class, 
cognizable  in  the  chancery  court. 

Section  2  concludes  with  the  sentence:  "It  is  hereby  made 
the  duty  of  the  attorney  general  of  ''^**  this  state  to  enforce  the 
[these?]  provisions  by  due  process  of  law.'* 

As  here  employed  the  phrase  "by  due  process  of  law'*  is  the 
equivalent  of  the  other  phrase,  "in  any  court  of  competent  ju- 
risdiction," appearing  in  other  statutes,  and  it  does  not  other- 
wise indicate  any  particular  ti'ibunal.  Its  meaning  here  is 
wholly  different  from  the  meaning  of  the  same  phrase  as  used 
in  the  federal  constitution  and  in  several  of  the  state  constitu- 
tions, where  it  has  the  same  significance  as  have  the  words  "by 
the  law  of  the  land,"  appearing  in  the  Tennessee  constitution 
and  in  Magna  Charta. 

The  present  bill  is  a  proceeding  by  due  process  of  law  with- 
in the  meaning  of  this  statute. 

The  third  assignment  of  demurrer,  which  also  goes  to  the 
jurisdiction  of  the  court,  is  that  "the  said  bill  is  preferred  un- 
der the  provisions  of  the  said  act  of  the  general  assembly  of 
Tennessee  of  1897  to  enjoin  the  Schlitz  Brewing  Company,  as 
a  foreign  corporation,  from  doing  business  in  the  state  of  Ten- 
nessee, upon  allegations  that  it  has  violated  the  provisions  of 
said  act,  without  alleging  or  attempting  to  show  that  any  pro- 
ceeding has  been  instituted  at  law  which  resulted  in  the  convic- 
tion of  the  said  corporation  in  that  behalf,  and  without  such  an- 
tecedent proceedings  a  court  of  chancery  has  no  jurisdiction  to 
enjoin  said  corporation  from  engaging  in  or  doing  business  in 
the  state  of  Tennessee." 

'■'^1  It  is  in  no  sense  essential  to  the  complainant's  right  to 
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maintain  this  action  that  there  should  have  been  an  antecedent 
conviction  in  a  court  of  law.  The  penalty  whose  enforcement 
is  here  sought  is  apart  from  and  independent  of  a  criminal  con- 
viction. It  is  prescrilyed  in  a  different  section  of  the  act,  is 
expressed  in  unconditional  terms,  and  is  entirely  without  de- 
pendent connection  with  either  the  criminal  responsibility  or 
the  pecuniary  liability  prescribed  separately  in  the  other  two 
scot  ions  respectively.  Any  court  having  jurisdiction  to  en- 
force any  penalty  or  remedy  provided  for  in  the  act  was  ob- 
viously intended  to  have,  and  manifestly  has,  jurisdiction  also 
to  first  adjudge  the  fact  of  violation  on  which  the  enforcement 
must  ultimately  find  its  support  and  justification. 

The  second  assignment  of  demurrer  disputes  the  court's  ju- 
risdiction as  to  the  agent  of  the  main  defendant.  It  is  as 
follows:  "The  said  bill  is  preferred  against  the  Schlitz  Brewing 
Company  as  a  foreign  corporation,  under  the  provisions  of 
chapter  94  of  the  acts  of  the  general  assembly  of  Tennessee  of 
1897,  to  enjoin  the  said  Schlitz  Brewing  Company  from  do- 
ing business  in  the  state  of  Tennessee  for  alleged  violation  of 
the  said  act,  and  Sigmund  Eoescher,  as  its  agent)  is  made  a 
defendant,  and  under  said  act  this  court  is  without  jurisdiction 
to  render  a  decree  against  the  said  lioescher." 

Since  the  third  section  of  the  act  is  the  only  ''^^  one  that 
provides  a  personal  remedy  against  an  agent,  the  same  being 
a  criminal  prosecution,  and  this  action  is  brought  under  sec- 
tion 2,  it  is  clear  that  the  court  has  no  jurisdiction  to  render 
A  decree  against  this  agent  in  his  own  right.  Indeed,  no  per- 
sonal decree  is  sought  or  could  be  rendered  against  him  in  the 
first  instance. 

Nevertheless,  as  corporations  can  do  their  legitimate  busi- 
ness by  agents  only,  and  can  be  restrained  from  doing  that 
which  is  prohibited  alone  through  coercion  of  their  representa- 
tives, it  is  altogether  proper,  if  not  necessary  in  this  cause,  tliat 
the  resident  agent  of  the  nonresident  codefendant  be  a  party 
before  the  court;  otherwise  there  might  be  difficulty  and  em- 
barrassment in  enforcing  the  relief  prayed  for  if  granted. 

In  connection  with  the  observation  that  no  personal  decree 
can  be  rendered  against  this  agent  in  the  first  instance,  it 
should  be  added  that  if  an  injunction  against  him  in  his  rep- 
resentative capacity  should  be  violated,  his  relation  to  the  cause 
would  then  and  thereby  become  personal  for  the  purposes  of 
contempt  proceedings. 
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In  conclusion,  it  may  be  added  that  the  legislature  wa» 
clearly  within  the  scope  of  its  constitutional  power  when  it 
prescribed  the  penalty  sought  to  be  enforced  in  this  proceed- 
ing. The  principal  defendant,  being  a  foreign  corporation,, 
has  no  absolute  right  to  recognition  in  this  state.  It  may  be 
admitted  on  such  terms  and  conditions  as  the  '"'**  legislature, 
in  its  discretion,  may  see  fit  to  impose,  or  it  may  by  the  same 
body  be  excluded  altogether:  Paul  v.  Virginia,  8  Wall.  168. 

Its  right  here  to  engage  in  business,  not  of  a  federal  nature, 
"depends  solely  upon  the  will"  of  the  state:  Hooper  v.  Cali- 
fornia, 155  U.  S.  648.  Cases  to  the  same  effect  are  too  numer- 
ous to  mention,  but  see  particularly  State  v.  Phoenix  Ins.  Co., 
92  Tenn.  420;  Dugger  v.  Insurance  Co.,  95  Tenn.  246;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  566;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28. 

In  the  last  case  a  provision  of  the  Texas  anti-trust  statute, 
identical  in  its  penalty  with  that  which  this  complainant  seeks 
to  enforce,  waa  elaborately  considered  and  upheld  as  valid  and 
enforceable. 

It  results  from  all  that  has  been  said  in  this  opinion  that 
the  present  act  is  constitutional  in  all  particulars,  and  that  the 
court  has  ample  jurisdiction  to  hear  and  determine  the  ques- 
tions presented  in  complainant's  bill. 

This  court  recognized  and  applied  the  act  in  Bailey  v.  Mas- 
ter Plumbers,  103  Tenn.  100,  but  its  constitutionality  was  not 
in  that  case  considered  or  questioned. 

Eeverse  as  to  assignments  of  demurrer  sustained  by  the  chan^ 
cellor,  affirm  as  to  those  overruled,  and  remand  for  further  pro- 
ceedings. 


STATUTES— TITLE  TO.— A  constltntfonal  provision  that  a  bill 
shall  contain  but  one  subject,  which  shall  be  expressed  In  Its  title. 
Is  mandatory:  State  v.  Tibbets,  52  Neb.  22S.  66  Am.  St  Rep.  492. 
But  see  the  monographic  note  to  Bobol  v.  People,  64  Am.  St  Rep. 
72.  Under  such  provisions,  however,  the  title  to  a  bill  may  be  gen- 
eral, and  need  not  specify  every  clause  In  the  proposed  statuti':  It 
Is  sufficient  if  thev  are  all  referable  to  the  subject  expressed:  State 
V.  Tibbets,  52  Neb.  228,  66  Am.  St  Rep.  492.  The  title  may  be  as 
broad  and  comprehen.slve,  or  as  narrow  aind  restricted,  as  the  legis- 
lature may  choose.  In  the  latter  case,  matter  excluded  by  the  re- 
strictive words  cannot  be  Inserted  in  the  body  of  the  statute:  See 
the  monographic  note  to  Bobel  v.  People,  64  Am.  St  Rep.  77,  78. 

SPECIAI^  AND  HOSTILE  LEGISLATION  directed  toward  cor- 
porations is  discussed  in  the  monographic  note  to  St  Louis  etc.  Ry. 
Co.  V.  Paul,  62  Am.  St  Rep.  165-182. 

GENERAL  AND  SPECIAL  LAWS  are  discussed  In  the  mono- 
graphic note  to  State  v.  Ellet,  21  Am.  St  Rep.  780-7S9. 
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ANTI-TRUST  T^AWS.-THE  BASIS  of  anti-trust  Btatutes  Is 
discussed  In  the  monographic  note  to  Harding  y.  American  Glucose 
Go..  74  Am.  St  Rep.   272. 

THE  RIGHT  TO  CONTRACT  IS  BOTH  a  liberty  and  property 
right:  Bracevllle  Coal  Co.  v.  People,  147  111.  66,  37  Am.  St.  Rep.  206; 
and  any  attempt  unreasonably  to  abridge  It  Is  opposed  to  the  con- 
stitution: Ritchie  V.  People,  155  111.  98,  46  Am.  St  Rep.  315.  How- 
ever, the  legislature  can  control  to  some  extent  the  right  to  conti'act 
In  reference  to  property  clothed  with  a  public  Interest:  Leep  v.  St 
Louis  etc.  Ry.  Co.,  58  Ark.  407,  41  Am.  St  Rep.  109. 

STATUTES— CONSTITUTIONALITY  OF.— All  Intendments  are 
In  favor  of  the  constitutionality  of  a  statute  passed  with  requisite  ^ 
form  and  ceremony:  Austin  v.  State,  101  Tenn.  563,  70  Am.  St.  Rep. 
703.  Every  statute  must  be  sustained,  unless  Its  conflict  with  the 
constitution  Is  beyond  reasonable  doubt:  State  ▼.  Oamp  Sing,  18 
Hont  128,  56  Am.  St  Bep.  56L 
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ADMINISTRATORS,  acts  of,  before  letters  of  administration  are 
issued,  172. 
relation  of  title  of,  172. 

BANKING,  receiving  deposits  in  Insolvent  bank  may  be  made  crim- 
inal, 259. 
BANKS,  directors,  presumption  that  they  know  condition  of,  600. 
false  statement  of  condition  of,  directors'  liability  for,  600. 

CARRIERS,  damages  for  delay  in  delivering  property  intended  for 
sale,  940. 

of  livestock,  presumption   of   negligence  on   the  part  of,  when 
arises,  600. 
CONSTITUTIONAL  LAW,  corporations,  special  statutes  respect- 
ing, 34. 

due  process  of  law,  exercise  of  the  police  power  does  not  de- 
prive citizens  of,  239. 

due  process  of  law,  indictment,  prosecution  by,  Is  not  essential 
to,  239. 

employes,  statutes  prohibiting  paying  otherwise  than  In  money, 
33,  84. 

legislature,  limitations  upon  the  power  of,  to  declare  what  acts 
shall  be  punished  as  criminal,  238. 

legislature,  power  of,  238. 

miners  of  coal,  statutes  prohibiting  screening  before  weighing. 
33. 

police  power  and  the  limitations  upon  Its  exercise,  236-238. 
CORPORATIONS,  special  statutes  respecting,  constitutionality  of, 
84. 

■tockholders,  inspection  of  books  and  papers  by,  mode  of  en- 
forcing right  of,  711. 

Btockholders,  inspection  of  books  and  papers  by,  right  of,  Is  ab- 
solute, 712. 

Btockholders,  liability  of,  after  transferring  their  stock,  738. 
CRIME,  acts  which  the  statutes  may  not  declare  criminal,  270. 

adulterated  foods  and  drugs,  selling  of,  261,  2ffZ. 

animals,  cruelty  to,  240. 

animals,  permitting  to  run  at  large,  240. 

arms,  right  to  keep  or  bear,  extent  to  which  exercise  of,  may 
be  made  criminal,  263. 

(9«8) 
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CRIME),  banking:  laws  punishing  frauds  in,  240. 

banking,  receiving  dei>o8it8  knowing  the  bank  to  be  IdboIy^i^ 
249. 

bastardy,  269. 

bicj'cles,  nse  of.  on  public  roads,  269. 

births,  failure  to  report,  259. 

buildings,  erection  or  reconstruction  of  wooden,  246. 

buildings,  tenements,  failure  to  furnish  with  water,  246. 

burial  or  removal  of  the  dead,  241. 

carriers,  failure  of,  to  turn  over  to  public  warehouse  company 
all  property  not  called  for  cannot  be  made  criminal,  241. 

camp-meetings,  prohibiting  the  maintenance  of  business  places 
near,  269. 

cheats  and  impositions,  241. 

cigarettes,  selling  of,  251. 

coal  mining,  acts  in  regard  to  which  may  be  declared  criminal, 
242. 

concealed    weapons,  carrying  of,  263. 

conspiracies  to  Injure  trade  and  commerce,  243. 

convict-made  goods,  dealings  In,  253,  260. 

cotton  In  the  seed,  removal  of,  264. 

criminal  or  evil  intent  is  not  an  essential  element  of,  288l 

dairy  products,  adulteration  of,  243. 

deception  In  manufactured  articles,  252. 

deflnition  of,  236. 

desei-ting  wife  after  marrying  her,  to  escape  prosecution  for 
seduction,  2G9. 

drains,  obstructing  public,  269. 

employment,  limitations  upon  power  to  declare  acts  of  employ- 
ers criminal,  243,  244. 

employment,  Btatutcs  undertaking  to  control  dealings  between 
employers  and  employes,  244. 

employment,  violation  by  employ^  of  contract  of,  243. 

failure  of  husband  to  provide  for  his  wife  and  children,  245. 

failure  to  perform  acts  Impossible  to  a  person  cannot  be  made 
criminal,  270. 

females,  employment  of,  244. 

fish  and  game  laws,  violation  of,  245,  246. 

fish,  laws  prohibiting  sale  of  during  the  close  season,  though 
for  purposes  of  propagation,  247. 

fish,  laws  regulating  taking  of,  violations  of  may  be  made  crim- 
inal, 246. 

food,  regulations  to  prevent  the  sale  of  adulterated,  261,  262. 

frauds,  punishment  of  and  preventive  remedies,  241,  242. 

fraudulent  banking,  249. 

free  speech,  extent  to  which  exercise  of  the  right  9t  may  b« 
declared  criminal,  249,  250. , 

game,  laws  prohibiting  the  taking  or  traffic  in,  247. 
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OBIME,  game,  lawa  prohibiting  the  transportation    of    from     the 
state,  248. 

fuilty  knowledge  or  intent  is  not  an  essential  element  of»  239. 

hawking  and  peddling,  250. 

honest  mistake  does  not  excuse,  239. 

hotels,  frauds  upon,  242. 

hours  of  labor,  statutes  making  it  criminal  to  work  or  emploj 
others  to  work  outside  of,  245. 

house  raising  may  be  declared  criminal,  250, 

impossible  acts,  failure  to  perform  cannot  be  made  criminal,  270. 

Indictment,  prosecution  for,  need  not  be  by,  239. 

innocence  of  intention  does  not  entitle  one  to  an  acquittal,  240. 

insurance,  disobedience  of  state  regulations  of,  250,  251. 

interstate  commerce,  extent  to  which  acta  in  may  and  may  not 
be  declared  criminal,  251,  252. 

Intoxicating  liquors,  power  of  the  states  to  prohibit  the  sale,  254, 
255. 

Intoxicating  liquors,  selling  of,  253,  254. 

labor,  violation  of  statute  regulating  hours  of,  245. 

liberty'  of  the  press,  extent  to  which  acts  of  may  be  made  crim- 
inal, 260. 

limitations  upon  the  power  of  the  legislature  to  declare  what 
is,  288. 

lotteries,  acts  in  aid  of,  256. 

mails  of  the  United  States,   nses  of  which    may  be  declared 
criminal,  268. 

marriage,  failure  to  return  Ilcesfie  or  certificate  of  solemnizatloii, 
269. 

miscegenation,  256. 

mortgaged  property,  selling  of,  269. 

municipal  ordinances,  acts  which  cannot  be  maxle  criminal  bj, 
272-274. 

municipal  ordinances,  extent  to  which  crimes  may  be  declared 
by,   271-273. 

municipal  corporations,  power  of  the  legislature  to  delegate  to 
the  power  to  declare  what  acts  are  criminal,  271,  273. 

natural  gas,  wasting  of,  256. 

nuisances,  iwwer  of  legislature  to  declare  what  are  and  to  pun- 
ish, 256,  257. 

oleomargarine,  importation  and  sale  of,  261,  257,  268L 

opium,  selling  or  giving  away,  25& 

options,  dealings  in,  259. 

persuading  seamen  to  desert,  259. 

physicians  practicing  without  a  license,  25A 

plumbers  practicing  without  a  license,  259. 

possession  of  game  during  the  close  season  may  be  made  crim- 
inal. 248. 

possession  of  Intoxicating  liquors,  whether  may  be  made  crim- 
inal, 256. 
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OBIMBt  poesesslon  of  lottery  tickets.  256. 

possession  of  nets  and  seines  or  of  fish  out  of  season,  246. 

possession  of  plates  for  counterfeiting  notes,  260. 

possession  of  prohibited  drugs,  259. 

power  of  legislature  to  declare  what  is  through  the  exercise  of 
the  police  power,  236-239. 

prison-made  goods,  dealings  in,  258,  260. 

prizes  and  premiums,  giving  of  by  merchants,  whether  may  be 
made  criminal,  207. 

profanity,  261. 

prostitution,  261. 

puuisbmeut  of  children  by  parents,  240. 

quarantine  regulations,  violations  of.  262. 

railway  tickets,  brokerage  or  scalping,  266. 

railways,  statutes  punishing  the  mutilation  or  concealmoit  of 
stock  killed  by,  262. 

railways,  statutes  punishing  unreasonable  charges  and  discrim- 
inations by,  262. 

refusal  to  cash  one's  own  checks  or  script,  262 

remo^  al  of  cotton  in  the  seed,  264. 

sawdust,  depositing  in  lakes  and  other  waters,  269. 

seamen,  persuading  to  desert,  259. 

•elliug  commodities  not  of  a  specified  weight,  241. 

selling  liquors  to  minors.  Ignorance  of  age  is  not  a  defense  to  a 
prosecution  for,  239,  240. 

suicide,  264. 

Sunday,  interstate  trains,  prohibiting  running  of  npon,  266L 

Sunday  laws,  applying  to  designated  vocations  only,  205. 

Sunday  laws,  constitutionality  of,  264. 

Sunday  laws,  punishing  violation  of,  264,  265, 

trademarks,  violation  of  statutes  for  the  protection  of,  268. 

Texas  cattle,  statute  prohibiting  from  running  at  large,  269. 

Taccination,  failure  to  submit  to,  242. 

wasting  one's  property,  256. 

weapons,  concealed,  carrying  of,  263,  264. 

DAMAGES,  for  negligent  delay  In  delivering  property  intended  tor 

sale,  940. 
PAYS,  computation,  fractions  of,  when  should  and  whm  should 

not  be  Included  in  making,  381-383. 
DEFINITION  of  acts  done  colore  ofllcli,  421. 

of  acts  done  virtute  officii,  420. 

of  crime  and  of  criminal,  235.  236L 

of  months,  284,  285. 

•f  official  and  unofficial  acts.  42L 

of  office,  75. 

©f  penalty,   239. 

•f  police  power,  230. 
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DEFINITION  of  reliction,  279. 

of  "until,"  386. 

of  years,  384. 
DOWER,  alimony,  award  of  bars  claim  for,  704, 

divorce,  when  bars  claim  for,  704. 

ESTATES  OF  DEODDENTS,  funeral  expenses,  what  deemed  to  bo, 

183. 
EXECUTORS,  actions,  contest  by  before  the  probate  of  tbe  will, 

172. 
agents,  authority  of  to  employ,  203,  204. 
arbitration,  power  of  to  submit  claims  to,  186. 
authority  of  to  carry  on  the  decedent's  business,  1961 
authority  of  to  collect  debts,  190,  191. 
authority  of  to  compromise  claims,  187,  188w 
authority  of  to  employ  agents,  203. 
authority  of  to  enforce  contracts  for  the  sale  of  real  property, 

178. 
authority  of   to  foreclose  mortgages  In  favor  of  the  decedent, 

177,  178. 
authority  of  to  Improve  real  property,  176. 
authority  of  to  Indorse  promissory  notes,  192. 
authority  of   to  nialce  investments,  197. 
authority  of  to  malce  loans,  199. 
authority  of  to  malte  new  contracts,  201. 
autliority  of  to  mortgage  or  pledge  personal  property,  184. 
authority  of  to  pay  debt  due  themselves,  186. 
authority  of   to  pay  debts  secured  by  mortgages  on  real  prop- 
erty, 177. 
authority  of  to  pay  funeral  expenses,  183. 
authority  of  to  pay  legacies,  205. 
authority  of    to  perform  contracts  for   the    purchase  of    reai 

property,  178. 
authority  of   to  perform  executory  contracts  of  the  decedent, 

200. 
authority  of   to  preserve  and  protect  personal  property,  182. 
authority  of  to  sell  chattel  interests  in  real  property,  178. 
authority  of    to  sell  personal  property,  179,  180. 
authority  of  to  sell  real  property,  176. 
authority  of  to  submit  claims  to  arbitration,  187. 
authority  of  to  waive  the  statute  of  limitations,  188,  189. 
body  of  decedent,  right  to  the  possession  and  control  of,  184. 
children  of  decedent  have  no  authority  over,  173* 
collection  of  debts  by,  190,  191. 
compromising  of  claims  by,  188. 
contests  of  the  will,  acts  of  pending,  173. 
contests  of  the  will,  right  of  to  defend  against,  173. 
contracts  of,  cases  holding  that  they  may  bind  the  estate,  202. 
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EXECUTORS,  contracts  of,  do  not  bind  the  estate,  201,  202. 
contracts  of  the  decetlent,  authority  of  to  perform,  200. 
contracts  of  the  decedent  which  the  executors  need  not  perform, 

200,  201. 
debts,  authority  of  to  pay,  185. 
debts,  authority  of  to  prefer  one  to  another,  185. 
family  of  the  decedent,  crediting  for  advances  made  for  the 

support  of,  173,  174. 
family  of  the  decedent,  have  no  authority  to  support,  173. 
fraudulent  transfers  by  the  decedent,  right  of  to  question,  177. 
funeral  expenses,  authority  of  to  pay,  183. 
Investments,  authority  of  to  make,  197. 
legacies,  authority  of  to  pay,  205. 
legacies  paid  by  mistake,  right  of  recovery  for,  206. 
liability  of,  for  carrying  on  decedent's  business,  19fl. 
liability  of,  for  moneys  deposited  In  bank,  198. 
liability  of,  for  not  selling  doubtful  securities,  199. 
liability  of,  for  paying  legacies  before  debts,  185,  205,  206. 
liability  of,  on  a  personal  warranty  or  title  to  personal  property 

sold,  194. 
liability  of,  upon  the  submission  of  a  claim  to  arbitration,  187. 
payment  of  debts,  whether  may  receive  anything  but  money  as, 

191. 
personal  estate,  legal  title  to  vests  In,  179. 
personal  property  remaining  after  the  payment  of  debts,  right 

of  at  the  common  law,  181,  182. 
personal  property,  right  to  possession  of,  179,  180. 
personal  property,  suits  by  to  recover  possession,  180. 
power  of,  before  the  admission  of  the  will  to  probate,  172. 
power  of.  Is  derived  from  the  will,  171. 
power  of,  over  personalty,  171. 
power  of,  pending  contests  of  the  will,  173. 
power  of,  to  avoid  fraudulent  transfers  by  the  decedent,  177. 
preferences  between  different  debts  of  the  decedent,  right  of  to 
make,  185. 

purchase  by,  at  their  own  sales,  195. 

purchase  by,  of  the  real  property  of  the  decedent,  177. 

real  property,  actions  for  injuries  to,  181. 

real  property,  have  no  power  over,  175. 

real  proi)erty,  leases  of  cannot  be  granted  by,  175,  176L 

real  property,  rents  of,  right  to,  175. 

real  property,  sale  of  by  is  not  authorized,  175w 

real  property,  taxes  on,  when  should  pay,  178. 

•ale  of  personal  property  by,  102. 

•ale  of  personal  property  by,  to  pay  their  own  debts,  198, 

•ale  of  personal  property  may  be  public  or  private,  194. 

•ale  of  personal  property,  warranty  implied  In,  193w 

specific  performance,  power  of  to  enforce,  178. 
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BXEOUTORS,  statute  of  limitations,  new  promise  by  to  take  cas* 
out  of,  189. 
statute  of  limitations,  waiver  of  by,  188. 
stoclcs,  investments  in  by,  199. 
trover  by  before  probate  of  the  will,  172. 

POODS,  adulteration  of,  statutes  punishing,  261,  262. 

FORFEITURES,  computation  of  time  should  be  made  so  as  not  to 
favor,  372,  375. 

FRAUDULENT  TRANSFERS,  administrators  or  executors,  author- 
ity of  to  attack,  177. 
Intent  to  defraud  is  essential  to,  824. 

GAME  LAWS,  constitutionality  of  statutes  prohibiting  the  traffic 

In  or  taking  of  game,  247. 
GARNISHMENT,  property  beyond  the  state  is  not  subject  to,  751. 

HOLIDAYS,  computation   of   time,  when  should   be  excluded  and 

when  included,  380. 
HUSBAND  AND  WIFE,  gift  from  her  to  him,  when  not  inferable 

from  deposit  of  her  money  to  their  joint  account,  42. 

INTERSTATE  COMMERCE,  extent  to  which  acts  in  may  and  may 

not  be  declared  criminal,  251,  252. 
sale  of  goods  by  agent    of    nonresident    principal,  when  not 

deemed  to  be,  933. 
INTOXICATING  LIQUORS,  constitutionality  of  laws  prohibiting 

the  Importation  and  sale  of,  253-2o5. 

JUDGMENT,  assignee  is  chargeable  with  notice  of  facts  appearing 
by  the  record,  55. 

assignment  of,  caveat  emptor  is  the  rule  of,  51. 

assignment  of,  did  not  entitle  the  assignee  to  sue  or  to  main- 
tain any  proceeding  in  his  own  name  at  the  common  law,  47. 

assignment  of,  did  not  pass  the  legal  title  at  the  common  law, 
47. 

assignment  of,  effect  of  In  equity,  47. 

assignment  of,  effect  of  under  American  statutes,  47,  48. 

assignment  of,  entitles  the  assignee  to  all  the  rights,  remedies, 
and  securities  of  the  assignor,  49. 

assignment  of,  entitles  the  assignee  to  use  the  assignor's  name, 
47. 

assignment  of,  equities  to  which  subject,  52,  53,  55. 

assignment  of,  in  bad  faith,  51,  52. 

assignment  of,  is  subject  to  existing  equities  between  the  orig- 
inal parties,  52. 

assignment  of  judgment  for  purchase  price  of  land  carries  the 
vendor's  lien,  48. 

assignment  of  judgment  in  replevin  passes  the  right  to  recover 
upon  the  bond,  50. 
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JUDGMENT,  assignment  of,  leaves  no  attachable  interest  In  the 
assignor,  50,  61. 

assignment  of,  liens  passing  by,  49. 

assignment  of,  part  of  a  judgment,  66. 

assignment  of,  passes  the  debt  or  other  cause  of  action  on  which 
the  Judgment  Is  founded,  49,  50. 

assignment  of,  reversal  or  vacating  of  Judgment  after,  55. 

assignment  of,  rigbts  passing  by,  49. 

assignment  of,  setoff,  right  of,  when  exists  notwithstanding,  53, 
54. 

ftssignment  of,  subsequent  assignee,    though    without    notice, 
takes  no  title,  51. 

assignment    of,  supplementary    proceedings,  right    to    pursue 
passes  by,  50. 

osslgument  of,  terminates  assignor's  right  to  control  the  pro- 
ceedings under,  50. 

assignment  of,  to  a  person  primarily  bound  to  pay  It,  51. 

assignment  of,  undertaking  on  appeal,  right  to  recover  upon, 
whether  passes  by,  50. 

assignment  of,  vacating  of  Judgment  after,  61. 

assignment  of,  valid  where  made  Is  valid  in  all  other  states,  48. 

assignment  of,  warranty  Implied  from,  48,  49. 

assignment  of,  whether  is  subject  to  rights  of  setoff,  63,  64. 

assignment  of,  without  recourse,  48,  49. 

assignor  of,  liability  of  to  his  assignee,  48. 
JURY  TRIAL,  withdrawing  a  juror,  effect  of  In  criminal  cases,  782. 

withdrawing  a  juror,  effect  of  in  the  United  States,  781. 

withdrawing  a  juror,  grounds  for  permitting,  782,  783. 

withdrawing  a  juror,  results  accomplished  by,  781. 

withdrawing  a  Juror  does  not  entitle  either  party  to  any  judg- 
ment, 781. 

withdrawing  a  Juror,  termination  of  litigation  was  implied  by 
in  England,  781. 

MARRIAGE,  breach  of  promise,  damages,  excessive,  when  verdict 

will  be  set  aside  because  of,  923. 
breach  of  promise,  elements    of   damages  to  be  considered  in 

suits  for,  923. 
MARSHALS  of  the  United  States,  liability  of  sureties  of,  423,  424. 
MOrJTHS,  computation  of,  how  to  be  made,  384,  385. 

MUNICIPAI^  OORPORATIONS,  crimes,  power  of  to  declare  acts 
to  be,  271-273. 
police  power  cannot  be  exercised  by  unless  delegated  by  the 
legislature,  271. 

NB>GLIGENCB,  contributory.  In  attempting  to  save  human  life, 
sua. 
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NBOLIOBNCB  of  electric  tight  corporaUons  In   falling  to  Instilate 

tbeir  wires,  446. 
preeumption  of  on  the  part  of  carriers  of  livestock.  680. 
NUISANCES,  power  of  the  legislature  to  declare  what  are  and  to 

punish,  256,  257. 

OFFICIAL  BONDS,  sureties  of  marshals  of  the  United  States,  lia- 
bility of,  423,  424. 

sureties  of  sheriffs  and  constables,  acting  under  void  process, 
423. 

raretles  of  sheriffs  and  constables,  acts  for  which  answerable, 
421. 

sareties  of  sheriffs  and  constables,  liability  of  for  levying  upon 
property  of  one  person  under  a  writ  against  another,  424, 
425. 

sureties  of  sheriffs  and  constables,  liability  of  for  personal  in- 
juries, 421. 

sureties  of  sheriffs  and  constables,  liability  of  for  trespass,  423. 

sureties  of  sheriffs  and  constables,  liability  of  for  unlawfully 
brealdng  open  doors,  423,  424. 

sureties  on  are  answerable  for  acts  done  by  authority  of  office, 
420. 

sureties  on  are  not  answerable  for  extraofflcial  acts,  422. 

sureties  on,  liability  of  for  Illegal  arrest,  421,  422. 

sureties  on,  liability  of  for  torts  committed  under  color  of  office, 
421. 

sureties  on,  tests  of  liability  of,  420, 

sureties  on,  whether  answerable  for  acts  done  under  color  of 
office,  420-422. 
OLEOMARGARINE,  constitutionality  of  statutes  prohibiting   im- 
portation and  sale  of,  251,  257,  258. 
OPTIONS,  statutes  prohibiting  dealings  in,  269. 

PLEADING,  statute  of  frauds,  how  to  be  raised  by,  648-658. 
POLICE  POWER  cannot  excuse  oppressive   or   imjust  legislation, 
237. 
constitutional  rights  cannot  be  abridged  by  the  professed  exer- 
cise of,  23T. 
definition  of,  236. 
is  left  to  the  states,  236. 
laws  enacted  in  the  professed  exercise  of  must  be  police  regn- 

'latlons  in  fact,  237. 
limitations  upon  the  exercise  of,  237,  270. 
necessity  for  the  exercise  of  must  be  determined  by  the  legis- 
lature, 238. 
Of  Congress  in  the  District  of  Columbia,  236. 
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POLICE  POWER,  reasonableness  of  the  exercise  of  Is  a  qnestlon 
for  the  courts,  238. 
■tates  are  not  deprived  of  by  the  power  of  CJon^ress  to  regulate 

commerce,  237. 
subjects  of.  230. 
PUBLIC  OFFICE,  difiference  between  and  an  employment,  7B. 

BEDBMPTION,  computation  of  time  within  which  may  be  made, 
874. 

8BAMEN,  persimding  to  desert,  statutes  punishing,  2S9. 
SHERIFFS,  sureties  of,  liability  of  for  levying  upon  property  of 

one  person  under  a  writ  against  another,  424,  425. 

sureties  of,  liability  of  for  personal  Injuries,  421. 

sureties  of,  liability  of  for  trespass   of,  423. 

sureties  of,  liability  of  when  acting  under  void  process,  428. 

SPE)CIFIC  PERFORMANCE,  executors,  power  of  to  enforce,  17& 

STATUTE  OF  FRAUI>S,  demurrer,  defense  of,  when  may  be  made 

by,  653. 
denial  of  contract,  when  not  a  sufficient  pleading  of,  655,  656. 
evidence,  oral,  must  be  objected  to  at  the  trial,  654. 
general  denial  of  a  contract  Is  a  sufficient  pleading  of,  654. 
general  denial,  when  a  sufficient  plea  of,  651-654. 
modes  of  pleading  on  the  part  of  the  defendant,  651. 
"not  guilty"  is  a  sufficient  pleading  of  in  actions  of  trespass  to 

try  title,  654. 
part  performance  to  take  case  out  of  must  be  specially  pleaded, 

649. 
pleading  of  on  the  part  of  the  defendant,  660. 
pleading,  rules  of  are  not  affected  by,  648. 
pleading,  special  facts  taking  the  case  out  of  must  be  alleged, 

640. 
replication,  general  waives  In  equity,  649-651. 
special  plea  of  Is  essential  when  the  contract  Is  admitted,  657. 
■peclal  plea  of  Is  not  necessary  when  the  complaint  is  by  the 

common  counts,  652. 
special  plea  of  Is  required  In  some  of  the  states,  651. 
special  plea  of,  what  sufficient,  657,  658. 
waiver  of  by  not  objecting  to  oral  evidence  at  the  trial,  654,  655. 
waiver  of  on  the  part  of  the  complainants  by  falling  to  plead, 

649. 
writing,  complainjt  need  not  state  contract  to  be  In,  648! 
writing,  statutes  requiring  the  pleading  of,  648,  649. 
STATUTE  OF  LIMITATIONS,  agent,  when  begins  to  run  In  favor 

of,  123. 
computation  of  time  for  the  purposes  of,  874. 
executors*  waiver  of.  188. 
trustees,  when  begins  to  run  in  favor  of,  123. 
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SUNDAY,  computation  of  time,  when  sliould  be  incladed  and  wheo 
excluded,  377-379. 

SUNDAY  LAWS,  constitutionality  of  statutes  respecting,  284,  265. 
SURETTIES,  contribution,  right  of  one  to  enforce  from  another,  65. 
on  official  bonds,  420-425. 

TIME,  computation  of  calendar  months,  385. 

computation  of  days,  385. 

computation  of,  excluding  the  first  day,  372. 

computation  of,  for  the  filing  of  mechanics'  liens,  874. 

computation  of,  for  the  service  of  notices,  374,  376. 

computation  of,  first    and  last  days,  when  both  should  be  ex* 
eluded,  375. 

computation  of,  fractions  of  a  day  are  considered  In  determin- 
ing priority  of  judgment  and  other  liens,  383. 

computation  of,  fractions  of  a  day  are  considered  In  determining 
priority  of  registration  of  insti-uments,  383. 

computation  of,  fractions  of  a  day,  when  disregarded,  880. 

computation  of,  fractions  of  a  day,  when  recognized,  382,  383. 

computation  of,  fractions  of  a  day,  when  regarded  as  a  whole 
day,  881,  382. 

computation  of,  fractions  of  a  day,  when  should  be  excluded, 
380. 

computation  of,  from  or  after  a  specified  date,  375. 

computation  of,  general  rule  Is  to  exclude  the  first  and  Indud* 
the  last  day,  372. 

computation  of,  holidays,  when  should  be  excluded,  880, 

computation  of,  in  contracts  to  deliver  property  between  speci- 
fied dates,  376. 

computation  of  months,  384,  385. 

computation  of,  no  universal  rule  for,  372. 

computation  of,  solar  time  as  the  standard,  388. 

computation  of,  statutory  rules  excluding  the  first  day  and  in- 
cluding the  last,  372. 

computation  of,  Sundays,  when  should  be  excluded,  877,  878w 

computation  of,  Sundays,  when  should  be  included,  3781 

computation  of,  to  save  forfeitures,  372,  375. 

computation  of,  under  contracts  of  Infants,  374. 

computation  of,  under  leases,  374. 

computation  of,  under  negotiable  Instruments,  874 

computation  of,  under  the  statute  of  limitations,  87i. 

computation  of  weelcs,  384. 

computation  of,  when  an  act  is  to  be  done  within  a  time  speci- 
fied, 386. 

computation  of,  when  a  party  has  until  a  time  specified,  886w 

computation  of,  when  an  act  la  to  be  dontt  from  or  aXtsr  • 
specified  date,  373L 
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TIME,  computation  of,  where  papers  are  to  be  served  or  filed,  878. 
computation  of,  where  redemption  Is  to  be  made^  87i. 
computation  of  years.  884. 

WAGES,  assignment  of  under  existing  contracts  of  employmeni* 

880. 
WARRANTY.  Implied  from  an  assignment  of  a  Judgment,  48,  48. 
WEEKS,  computation  of,  how  to  be  made,  385. 
WILLS,  construction  of  residuary  clauses  In,  783. 

YBABS,  computatloo  of,  how  to  bo  mado^  881 
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ACCORD  AND  SATISFACTION. 
See  Partnei-ship,  2. 

ACCOUNT. 
See  Evidence,  2, 

ACTION. 

1.  ACTION— SURVIVORSHIP- TRUSTEESHIP.— A  r!?rht  of 
action  on  a  promise  for  the  payment  of  money  to  two  joint  prom- 
isees vests  on  the  death  of  one  In  the  survivor,  but  the  right  of 
the  deceased  promisee  Is  not  extinguished  by  his  death,  and  the 
survivor  holds  the  security  and  the  proceeds  as  trustee  to  the  ex- 
tent of  the  Interest  of  the  deceased  promisee  in  the  fund,  and  if  the 
survivor  has  no  Interest  in  the  fund,  he  holds  the  whole  thereof 
for  the  benefit  of  the  estate  of  the  deceased.  (Denigan  v.  San  Fi'an- 
clsco  Sav.  Union,  35.) 

2.  ACTIONS— JOINDER.— Causes  of  action  for  malicious  prose- 
cution, malicious  arrest,  and  false  imprisonment,  all  sounding  In 
tort,  may  be  Joined  In  the  same  action  when  the  plaintiff  and  de- 
fendants In  each  cause  of  action  are  Identical.  (Page  y.  CStlzens* 
Banking  Co..  144.) 

See  Conflict  of  Laws^  2. 

ADJOURNMENT. 
See  Executions.  5. 

ADVERSE  POSSE)SSION. 
See  Mines,  2l 

AGENCY. 

AGENCY— TERMINATION  BY  DEATH.— A  contract  of 
agency  for  a  term  of  years  between  an  insurance  company  and  its 
agent  for  the  payment  of  certain  agreed  commissions  on  premiums 
paid  on  policies  procured  to  be  Issued  by  such  agent,  is  terminated 
by  his  death,  and  his  legal  representative  cannot  recover  for  com- 
missions on  premiums  paid  on  such  policies  after  the  agent's  desith 
and  within  the  period  of  service  contracted  for.  (Mills  v.  Union 
etc  tm.  Co.,  522.) 

See  IntMState  Commerce;  Limitation  of  Actions.  4-7;  Manldpal  Cor- 
porations, 6. 

ALIAS  EXECUTION. 

Bee  Execution,  4. 
(975; 
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ALIENATION  OF  AFFEtmON& 
See  Husband  and  Wife,  4. 

ALIMONY. 
fiee  Marriage  and  Divorca 

AMENDMENT. 
See  Execution,  1;  Judgment,  B. 

ANIMALS* 

1.  DOGS-  TRESPASSING— RIOHT  TO  KILL.-The  fact  that  a 
dog  is  trespassing  does  not  justify  his  wanton  or  malicious  de- 
struction, even  after  his  owner  has  had  notice  to  keep  him  oCF  the 
premises.    (Hodges  v.  Causey,  525.) 

2.  DOGS— RECOVERY  FOR  KILLING— PROOF  OF  VALUE.— 
The  owner  of  a  dog  wrongfully  killed  may  maintain  an  action 
to  recover  therefor,  and  is  not  compelled  to  prove  his  market  value. 
If  the  dog  has  no  market  value,  his  owner  may  prove  and  recover 
his  special  value  to  him  by  showing  the  pedigree,  characteristics, 
and  qualities  of  the  dog,  and  then  proving  by  witnesses  who  know 
these  thiu^^  their  opinion  of  his  value.    (Hodges  y.  Causey,  525.) 

APPEAL. 

1.  APPELLATE  PRACTICE— FATAL  ERROR.- If  It  appears 
to  the  supreme  court  that  the  plaintiff  has  no  cause  of  action  or  the 
defendant  no  defense  which  the  law  can  allow  to  stand,  the  court 
must  act  upon  the  fatal  infirmity  presented  by  the  record  although 
no  objection  was  made  thereto  in  the  lower  court.  (Wilson  v.  Ala- 
bama etc.  R.  R.  Co.,  543.) 

2.  APPELLATE  PRACTICE.— The  Judgment  of  the  trial  court 
sustaining  part  and  overruling  part  of  the  exceptions  to  the  report 
of  a  refei"ee  based  upon  conflicting  evidence,  none  of  which  is  pre- 
served In  the  record.  Is  conclusive  and  cannot  be  reviewed  on  ap- 
peal.    (Utley  V,  Hill,  569.) 

3.  APPELLATE  PRACTICE.— ADMISSION  OF  INCOMPE- 
TENT EVIDENCE  resulting  In  no  injustice,  injury,  or  preju- 
dice is  not  reversible  error.    (Railroad  v.  Wyatt,  920.) 

4.  APPELLATE  PRACTICE— SERVICE  UPON  FICTITIOUS 
DEFENDANTS.— An  appeal  need  not  be  dismissed  for  failure  of  the 
appellant  to  serve  notice  of  appeal  upon  fictitious  defendants,  not 
served  'with  summons,  and  who  made  no  appearance  In  the  court 
below.     (Benson  v.  Bunting,  81.) 

5.  APPET.LATB  PRACTICE.— A  CLAIM  OF  RIGHT,  PRIVI- 
LEGE. OR  niMUXITY  under  the  constitution  of  the  United  States 
must  be  asserted  and  denied  in  the  trial  court,  or  it  cannot  be  con- 
sidered on  appeal.    (State  v.  Schuman,  754.) 

fl.  APPEAL— RULINGS  AS  TO  EVIDENCE,  WITHOUT  EX- 
CEPTIONS—REVIEW.— The  correctness  of  rulings  of  the  trial 
court,  upon  matters  of  evidence,  cannot  be  reviewed  on  appeal 
whore  no  exceptions  to  them  have  been  preserved.  (Ebner  v. 
Mackey,  280.) 

7.  APPEAIj.— AN  EXCEPTION  TO  EVIDENCE  is  Bufflclent 
when  it  appears  in  the  statement  of  the  case  that  objection  was 
made  to  the  evidence  when  it  was  offered,  that  the  ol)jection  was 
overrule<l.  and  that  an  exception  was  then  entered.  «,Jordan  v. 
Greensboro  Fiu-nace  Co.,  644.) 
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8.  APPEAL- INCOMPETENT  QUESTION-IT  IS  HARMLESS 
ERROR  to  permit  an  Incompetent  question  to  be  asked  a  wltnesa, 
where  the  witness  attiswers  that  he  did  not  know,  since  the  answer 
is  more  favorable  to  the  opposite  party  than  if  the  question  had 
been  excluded,  because  it  prevents  any  unfavorable  inference. 
(Hendricks  v.  Western  Union  Tel.  Co.,  658.) 

0.  EVIDENCE— HARMLESS  ERROR.— If  immaterial  facts  are 
stated  on  direct  examination,  cross-examination  in  regard  thereto 
cannot  be  prejudicial,  and  Is  harmless  error.  (Capital  Lumbering 
Co.  V.  Learned,  792.) 

10.  JURISDICTION— APPEAL  FROM  JUSTICE'S  JUDGMENT. 
If  the  superior  court,  upon  appeal  from  a  voJd  Justice's  Judgment, 
has  tried  the  case  and  rendered  judgment  exceeding  In  amount 
the  statutory  limit  in  the  justice's  court,  the  supreme  court  has 
Jurisdiction  of  an  appeal  from  that  Judgment,  and  such  appeal  can- 
not be  dismissed  for  want  of  Jurisdiction.  (De  Jamatt  v.  Marquez, 
90.) 

11.  APPELLATE  PRACTICE— DISMISSAL  OP  APPEAL.— The 
fact  that  the  sureties  In  an  undertaking  upon  appeal  have  failed 
to  justify  is  not  ground  for  dismissing  the  appeal,  nor  Is  the  fact 
that  one  of  the  attorneys  of  appellant  is  a  surety  upon  such  un- 
dertaking ground  for  such  dismissal.    (De  Jarnatt  v.  Marquez,  90.) 

12.  CRIMINAL  LAW— APPELLATE  PRACTICR— A  Judgment 
of  conviction  cannot  be  reversed  in  the  supreme  court,  for  errors 
not  specifically  objected  to  in  the  trial  court    (James  r.  State,  527.) 

See  Instructions;  Judgments,  IS, 

APPRENTICESHIP. 
See  Infants. 

ARREST, 

ARREST  WITHOUT  WARRANT— RIGHT  OF  DETENTION 
—"LIMIT  UPON. — Statutory  authority  to  arrest  a  person  without 
8"  warrant  does  not  authorize  his  detention  in  custody  for  any  longer 
time  than  Is  reasonably  necessary  to  procure  a  legal  warrant  for  his 
detention.    (Leger  v.  Warren,  738.) 

See  False  Imprisonment;  Railroads,  61 

ASSAULT. 

1.  ASSAULT.— FIRING  A  PISTOL  in  the  direction  of  another, 
within  the  distance  In  which  it  may  do  execution,  with  the  Inten- 
tion of  frightening  him,  or  witli  the  Intention  of  woimdlng  him, 
are  equally  assaults.     (State  v.  Baker,  863.) 

2.  ASSAULTS  ARE  ANY  UNLAWFUL  ATTEMPTS  OR  OF- 
FERS with  force  and  violence  to  do  a  corporal  hurt  to  another, 
whether  from  malice  or  wantonness.  The  offense  may  also  consist 
In  putting  another  in  fear  of  violence.  Battery  Is  not  a  necessary 
element  of  assault.     (State  v.  Baker,  863.) 

3.  ASSAULT  WITH  A  DANGEROUS  WEAPON  f«  committed 
whenever  such  weapon  Is  presented  at  the  person  intended  to  be 
assaulted  within  the  distance  at  which  it  may  do  execution.  Malice 
is  implied  from  the  act.    (State  v.  Baker,  863.) 

Am.  St.  Reik.  yol.  L.XXVm-6] 
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assignment. 

ASSIGNMENT— WAGES  TO  BE  EARNED  UNDER  A  SUB- 
SISTING CONTRACT  n\ny  be  assigned  as  against  a  subsequent 
garnishment,  but  the  assis<umont  becomes  inoperative  when  the  con- 
tract of  emplo.vnu'nt  on  vhicU  it  rests  ceases.  Such  assignment  is 
not  revived  by  a  subsequent  return  to  the  employment  under  a  new 
contract.    (O'Keefe  v.  Allen,  884.) 

See  Judgments,  1,  2;  Landlord  and  Tenant,  3,  4. 

ATTACHMENT. 

1.  Al^ACHMENT— MORTGAGE  SALE— SURPLUS.— Where  a^ 
creditor  of  a  mortgagor,  who  has  attached  his  equity  of  redemption, 
wishes  to  protect  any  interest  that  he  may  have  in  the  proceeds  re- 
maining in  the  mortgagee's  hands  upon  a  foreclosure  sale,  he  should 
give  due  notice  to  the  mortgagee,  and  the  mortgagee  Is  not  liable  to 
him  for  the  proceeds  after  a  foreclosure  sale,  where,  without  notice 
of  such  creditor's  claim,  he  pays  the  surplus  to  the  mortgagor. 
(Hardy  v.  Beverly  S«av.  Bank,  479.) 

2.  ATTACHMENT  AGAINST  NATIONAL  BANKS.— No  attach- 
ment can  issue  from  a  state  court  against  a  national  hank,  and 
all  of  the  attachment  laws  of  the  several  states  must  be  read  aa 
if  they  contained  a  proviso  in  express  terms  that  they  were  not 
to  apply  to  suits  against  national  banks.  (Dennis  y.  First  Nat. 
Bank,  70.) 

3.  ATTAOHMBNT— NATIONAL  BANKS— POWERS  OF  CON- 
GRESS.—Cougi'ess  has  power  to  protect  national  banks  and  to 
regulate  their  trade  and  intorcoui'se  with  others  by  granting  them 
special  immunities,  and  protecting  them  against  attachment  and 
other  proceedings  In  state  courts,  by  which  their  efficiency  may 
be  impaired.    (Dennis  v.  First  Nat.  Bank,  79.) 

4.  ATTACHMENT— BOND— RETURN  OF  GOODS.— If  a  bond 
given  to  release  an  attachment  contains  a  provision  that  it  shall 
be  void  if,  at  any  time  after  final  judgment,  the  goods,  upon  re- 
quest therefor,  shall  be  returned  to  the  officer  taking  the  bond, 
the  possession  of  an  execution  upon  such  judgment  Is  not  necessary 
to  enable  the  officer  to  demand  a  return  of  the  property.  (Tucker 
V.  Carr,  893.) 

5.  GARNISHMENT  OF  TRUST  FUNDS.-A  fund  held  In  trust 
for  another,  in  which  the  trustee  has  no  beneficial  interest,  cannot 
be  attached  for  the  debts  of  such  trustee.  (I'almer  v.  Northern  etc. 
Assn.,  503.) 

0.  GARNISHMENT— FUNDS  OP  MUTUAL  BENEFIT  ASSO- 
CI.VnON.— In  an  action  against  a  mutual  benefit  association  to  en- 
force a  judgment  founded  upon  a  claim  for  a  death  benefit  under  a 
certificate  of  membership,  the  plaintiff  cannot  attach  a  fund  of  the 
association  sot  aside  for  the  payment  of  death  benefits,  and  paid 
in  by  members  for  that  express  purpose;  the  plaintiff's  rights  as  a 
beneficial  owner  of  such  fund  can  be  determined  only  by  a  bill  In 
equity.     (I'almer  v.  Northern  etc.  Assn.,  503.) 

7.  ATTACHMENT— GARNISHMENT.— PROPER.TY  OUTSIDE 
OF  THE  STATE  Is  not  the  subject  of  garnLshment.  To  charge  a 
garnishee  for  the  proi)erty  of  the  defendant,  It  is  absolutely  es- 
sential that,  at  the  time  of  the  service  of  process,  he  should  have 
it  in  his  possession  and  within  the  stata  (Buckeye  Pipe  Line  Co. 
V.   Vee,   743.) 

8.  ATq'ACHMRNT—GARNISnM15JNT— POWER  TO  ORDER 
PROPERTY  WITHOUT  TUB  STATE  TO  BE  SUERBNDERED.— 


Index.  979 

A  court  has  no  Jurisdiction,  nnder  the  process  of  attachment  or 
garnishment,  over  property  of  the  defendant  outside  of  the  state, 
and  has  no  power  to  compel  a  garnishee,  having  property  of  the 
defendant  in  his  possession  without  the  state,  to  surrender  it  into 
the  custody  of  the  court.  Hence,  an  order  directinj?  him  to  malce 
such  surrender  is  without  legal  effect.  (Buclteye  Pipe  Line  Co.  v. 
Fee,  743.) 

See  Corporations,  26;  Suretyship. 

ATTORNirrS. 

See  BxecutorB  and  Administrators,  6;  Negotiable  Instruments,  1; 

New  Trial,  2. 

AuorrioN. 

1.  ATJCTIONS— PUFFERS.— If  a  person  having  such  control  of 
an  auction  sale  that  he  can,  of  his  own  volition,  release  a  bidder 
from  all  i-esponsibility  for  his  bid,  employs  a  person  upon  that 
kind  of  an  understanding  to  bid  at  the  sale  without  disclosing  for 
whom  he  is  bidding,  for  the  purpose  of  preventing  the  property 
from  selling  at  a  sacrifice,  or  for  the  purpose  of  making  it  bring 
more  than  its  actiial  value,  the  bidding  under  such  employment 
Is  such  a  fraud  upon  the  real  bidders  that  the  sale  may  be  de- 
clared void  at  their  instance.  The  only  way  for  such  person  to 
prevent  a  sacrifice  of  the  property  sold  is  to  fix  a  minim  inn  price 
of  which  public  notice  Is  given,  or  make  public  the  fact  tliat  he, 
prevent  a  sacrifice  of  the  property  solil  is  to  fix  a  minimum  price 
either  by  himself  or  others,  will  be  a  bidder  at  the  sale.  (McMil- 
lan V.  Harris,  93.;) 

2.  AUOTIONS— PUFFERS.— The  mere  fact  that  a  person  is  In- 
terested In  the  property  to  be  sold  at  auction,  or  tn  the  proceeds 
of  such  sale,  does  not  preclude  him  from  either  bidding  himself 
or  from  procuring  another  to  bid  openly  or  secretly.  In  his  be- 
half, without  regard  to  what  the  agreement  may  be  with  such 
bidder,  if  the  one  employing  such  bidder  has  not  himself  such 
control  of  the  sale  that  he  could  absolutely  release  the  bidder  from 
all  i-esponslbility  growing  out  of  his  having  pai-ticlpated  in  the 
sale  in  that  capacity.     (McMillian  v.  Harris,  93.) 

8.  AUCTIONS— .TUDTCIAL  SALES— PUFFINC— A  person  who 
is  entitled  to  the  proceeds  of  a  judicial  sale  of  land  by  an  executor 
may  engage  a  third  person  to  bid  the  property  up  to  a  specified 
price,  with  an  agreement  that  If  It  Is  sold  to  such  bidder,  the 
person  who  thus  employs  him  will  talce  it  oil  his  hands.  (McMillan 
V.  HaiTis,  93.) 

BAILMENT. 

See  Larceny. 

BANKRUPTCY. 

1.  BANKRUPTCY  PROCEEDINGS-EFFECT  ON  PENDING 
SUIT— SPECIAL  JUDGMENT.— A  court  in  which  a  suit  against  a 
banlcrupt  is  pending  is  not,  after  the  adjudication  of  baukrupuy. 
bound  to  stay  furtner  proceedings  therein,  though  it  may  do  so  if 
justice  so  requires:  the  action  is  not  absolutely  barretl,  and  the 
court  has  power  to  proceed  to  judgment.  Hence,  if  after  verdict 
and  before  judgment,  the  defendants  are  adjudicated  bankrupts  un- 
der the  United  States  bankruptcy  act.  and  thereafter  they  file  a  sug- 
gestion of  that  fact  and  move  that  all  procoodings  be  stayed,  the 
court  has  power  to  deny  such  motion  and  to  direct  the  entry  of  a 
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gpecJal  judgment  to  ennble  the  plnlntlflF  to  proceed  fl|?fl!nst  the  sure- 
ties upon  a  bond  to  dissolve  an  attachment,  given  more  than  four 
months  before  the  bankruptcy.     (Rosenthal  v.  Nove,  512.) 

2.  BANKRUPTCY  COURT  —  EXAMINING  DEFENDANT'S 
LIABILITY  IN,  AFTER  VERDICT.— If,  before  the  commencement 
of  bankruptcy  proceedings,  In  which  the  defendants  are  adjudged 
bankrupts,  the  right  of  a  plaintiff  to  recover  of  the  defendants  a 
definite  amount  of  damages  has  been  fixed  by  the  verdict  of  a  jury, 
such  right  and  liability  cannot  be  re-examined  in  the  bankruptcy 
court.     (Kosentbal  v.  Nove,  512.) 

3.  BANKRUPTCY— PREFERENCES.— A  Judgment  on  a  war- 
rant of  attorney  to  confess  dt,  entered  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy,  is,  regardless  of  the  date  of  the 
warrnnt  of  attorney,  within  the  meajiing  of  a  bankruptcy  statute 
declaring  that  the  holder  cannot  avail  himself  of  a  Hen  obtiined 
by  a  judgment  by  confession  "begun"  against  a  person  within  four 
months  before  the  filing  of  his  petition  in  bankruptcy,  if  the  lien 
was  obtained  while  such  person  was  insolvent  In  such  case  It  is 
not  the  date  of  the  warrant  of  attorney  authorizing  the  entry  of 
Judgment,  but  the  date  on  which  the  judgment  was  actually  entered 
that  fixes  the  time  from  which  the  four  months'  period  begins  to  run. 
(Ferguson  v.  Greth,  812.) 

See  Insolvency;  Insurance,  7, 

BANKS  AND  BANKING. 

1.  BANKS  — ASSIGNMENT  OF  FUND.  — A  "CASHIER'S 
CHECK."  given  to  a  depositor,  to  cover  the  amount  of  a  withdrawal. 
Is  merely  an  acknowledgment  of  an  indebtedness  on  the  part  of  the 
bank  to  the  payee  of  the  order.  The  change  thereby  made  Is  not  in 
the  nature  of  the  debt,  but  in  the  evidence  of  it.  Hence  such  a 
check  is  not  an  assignment  to  the  depositor  of  the  amount  therein 
specified,  as  against  a  receiver  taking  possession  of  the  property  of 
the  bank,  by  order  of  court,  before  the  check  is  presented  to  it  for 
payment.     (Clark  v.  Chicago  Title  etc.  Co.,  294.) 

2.  BANKS  AND  BANKING.— THE  RELATION  OF  DEPOSIT- 
ORS to  a  bank  is  that  of  ordinary  debtor  and  creditor.  It  la  a 
relation  of  contract  and  not  of  trust.     (Utley  v.  Hill,  569.) 

3.  BANKS  AND  BANKING— RELATION  OF  DIRECTORS  TO 
DEPOSITORS.— Ordinarily,  there  Is  no  relation  either  of  contract 
or  trust  between  the  creditor  of  a  bank  and  the  director*  thereof. 
lUtley  V.  Hill,  569.) 

4.  BANKS  AND  BANKINC-INSOLVENCY— LIABILITY  OF 
DIRIX'TOIIS.— The  directors  of  a  bank  who  assent  to  the  reception 
of  deposits  after  they  have  knowledge  that  the  bank  is  Insolvent 
or  in  failing  cijcumstances  are  not  individually  liable  to  depositors 
thf'r(>for,  unless  tlioy  liiul  actual  knowledge  of  such  Insolvency,  and 
the  meie  f.'iiliire  or  noirleft  on  their  part  to  investigate  the  affairs 
of  tlie  bank  does  not  render  them  thus  liable  nor  estop  them  from 
plead ini:  ignorance  of  the  financial  condition  of  the  bank.  (Utley 
V.  Iliii.  ij(J9.) 

5.  BANKS  AND  BANKING-INSOLVENCY— KNOWLEDGE 
OF  LIABILITY  OF  DIRKCTOUS?.— "Aetual  knowledge"  of  the  in- 
solvent condition  of  a  bank,  required  of  its  directors  In  order  to  hold 
them  personally  liable  to  depositors  for  deposits  received  while 
the  liank  is  in  that  condition,  means  a  guilty  knowledge,  and  not 
an  innocent,  liona  fide  Ignorance  arising  from  neglect  on  their  part 
to  Inquire  Into  the  financial  condition  of  the  bank.  (Utley  y.  Hill, 
508.) 
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6.  BANKS  AND*  BANKING— INSOLVENCY— LIABILITY  OF 
DIRECTORS— FALSE  STATEMENT  OF  FINANCIAL  CONDI- 
TION.—The  directors  of  an  Insolvent  bank  are  not  personally  lia- 
ble to  depositors  in  a  common-law  action  of  deceit  for  a  false  state- 
ment of  the  financial  condition  of  the  bank  made  under  a  statutory 
requirement,  when  such  statement  is  honestly  believed  to  be  true, 
and  made  in  good  faith,  based  upon  details  furnished  by  the  cashier 
of  the  bank  whose  reputation  is  good.    (Utley  v.  Hill,  509.) 

See  Attachment,  2,  3;  Husband  and  Wife,  2,  3;  Setoff,  1-3. 

BASTARDY. 

CONSTITUTIONAL  LAW— IMPRISONMENT  FOR  DEBT- 
BASTARDY  PROCEEDINGS.- A  judgment  in  bastardv  proceed- 
ings that  the  father  of  an  illegitimate  child  be  required  to  main- 
tain or  support  It,  and  In  default  thereof  be  committed  to  Jail.  Is 
In  the  nature  of  a  penalty  and  in  no  sense  a  judgment  for  debt 
within  a  constitutionaJ  prohibition  against  Imprisonment  for  debt 
(Ex  parte  Bridgfoith,  532.) 

BENEFIT  SOCIETY. 
8ee  Insurance,  1-Q, 

BICYCLE. 
Bee  Highways,  6-101 

BLASTING. 
See  Master  and  Servant,  8. 

BOARD  OF  HEALTH. 

1.  HEALTH  AND  QUARANTINE.— ORDERS  OP  BOARDS  OP 
HEALTH  must  stand  the  test  of  reasonableness,  and  whether  they 
are  responsible  or  not  is  for  the  court  to  determine.  (Wilson  v.  Ala- 
bama etc.  R.  R.  Co.,  543.) 

2.  HEALTH  AND  QUARANTINE-  ORDERS  OF  BOARDS  OF 
HEALTH,  WHEIN  UNREASONABLE.— An  order  of  a  board  of 
health  prohi))iting  all  persons  from  getting  off  trains  and  boats  at 
any  point  within  the  state,  because  "there  is  yellow  fever  at  several 
places  along  the  coast  In  this  state,  and  several  cases  of  yellow  fever 
and  reported  suspected  cases  at  "various  other  places  throughout  the 
state,"  is  unreasonable  and  void.  (Wilson  v.  Alabama  etc.  R.  R. 
Co.,  543.) 

3.  HEALTH  AND  QUARANTINE'S— ORDERS  OF  BOARDS  OP 
HEALTH— REASONABLENESS.— An  order  of  a  board  of  health 
that  no  person  who  has  been  exposed  to  infection,  or  who  has  come 
from  an  infected  point,  or  who  is  destined  for  an  infected  point, 
shall  be  allowed  to  come  Into  the  state.  Is  reasonable  and  valid; 
but  an  order  that  no  person  whomsoever  shall  be  allowed  to  get  off 
of  a  train  of  cars  or  a  boat  anj  where  within  the  state  Is  unreason- 
able and  void.     (Wilson  v.  Alabama  etc.  R.  R.  Co.,  543.) 

4.  HEALTH  AND  QUARANTINE— LIABILITY  OP  RAIL- 
ROADS.—A  railroad  company  must  take  the  risk  of  the  validity  of 
a  quarantine  order  of  a  board  of  health,  when  it  yields  to  such  order 
alone,  and  when  Its  defense  is  not  that  It  yielded  because  only  of  the 
order,  but  because  also  of  vis  major.  Its  defense  Is  maintained  if  it 
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appears  that  such  vis  major  or  uncontrollable  necessity    was  the 
real  cause  of  Its  action.    (Wilson  v.  Alabama  etc.  R.  R.  Co.,  543.) 

See  Municipal  Corporations,  4;  Officers,  12;  Police  Power,  4,  6. 

BONDS. 
See  Attachment,  4;  Officers,  4-8;  Replevin,  2-S;  Suretyship. 

BREACH  OF  PROMISE. 
See  Marriage  and  Divorce,  4-& 

BURGLARY. 

1.  BURGLARY— LARCENY-AVERMENT  OF  OWNEHSHIP.— 
Under  an  indictment  charging  burglary  with  larceny,  the  aver- 
ment of  ownership  In  the  iwirt  of  the  indictment  charging  the 
larceny  is  surplusage  after  conviction  of  the  burglary,  and  may  be 
rejected.     (James  v.  State,  527.) 

2.  r.UIKU.ARY— PROOF  OF  OWNERSHIP  AND  CORPO- 
RATE EXISTENCE.— Under  an  Indictment  for  burglary,  It  Is  nec- 
essary to  aver  and  prove  the  ownership  of  the  premises  burglarized. 
If  it  is  averred  to  be  the  property  of  a  corporation,  as  a  railway  car» 
the  corporate  existence  must  be  proved.    (James  v.  State,  527.) 

CARRIEBt. 

1.  CARRIERS  OF  LIVESTOCK— NEGLIGENCE— PROOF  BY 
PLA1NT1LT<\— In  an  action  to  recover  for  injuries  to  cattle  resulting 
from  delay  in  transportation,  the  plaintiff's  case  is  fully  made  out 
when  he  has  shown  that  the  catUe  were  received  by  the  carrier, 
and  not  seasonably  and  safely  delivered— that  Is,  not  delivered  at 
all,  or  delivered  In  a  damaged  coudition,  and  after  an  unreasonable 
delay.    (HInkle  v.  Southern  liy.  Co.,  685.) 

2.  CARRIERS  OF  LIVESTOCK— WRITTEN  NOTICE  OP 
CLAIM  FOR  DAMAGES.— A  stipulation  in  a  contra-ct  for  the 
carriage  of  livestock  that  the  sliipper  shall  give  written  notice  of  any 
loss  he  may  suifer  or  Intention  to  demand  compensation  is  not  to 
relieve  the  carrier  from  just  liability,  but  Is  to  give  it  such  notice 
that  it  can  protect  Itself;  hence  where  a  shipper,  upon  receiving 
cattle  in  a  damaged  condition,  signs  a  receipt  under  protest,  this  con- 
stitutes sufficient  notice  to  the  carrier  tliat  the  shipper  intends  to  en- 
force his  rights.    (Hinkle  v.  Southern  Ry.  Co.,  685.) 

3.  CARRIERS— SPECIAL  CONTRACT— BURDEN  OF  PROOF. 
If  a  carrier,  to  escape  any  part  of  its  common-law  liability,  relies 
upon  a  special  contract,  the  burden  rests  upon  It  to  affirmatively 
prove  sucli  contract,  and  to  bring  the  injury  clearly  within  the  terms 
of  its  exenij)tion.     (llinkle  v.  Southern  Ry.  Co.,  685.) 

4.  CONNECTING  CARRIERS  —  LIABILITY  —  BURDEN  OP 
PROOF.— Among  conuecting  lines  of  common  carriers,  that  one  In 
whose  hands  goods  are  found  damaged  Is  presumed  to  have  caused 
the  damage,  and  the  burden  Is  upon  It  to  rebut  the  presumption. 
•  HInkle  v.  Southern  Ry.  Co.,  G85.) 

5.  CARRIERS  — SPECIAL  CONTRACT —  EFFECT.— While  a 
common  carrier  may  limit  its  liability  to  a  certain  extent  by  special 
contract.  It  does  not  thereby  change  its  character  and  become  a 
private  carrier  for  hire.    (Hinkle  v.  Southern  Ry.  Co.,  685.) 

6.  CARRIERS— SPECIAL  CONTRACT— CONSTRUCTION.— A 
special  contract,  limiting  the  liability  of  a  common  carrier,  being  In 
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derogation  of  common  law.  Is  strictly  construed,  and  Is  never  en- 
forced unless  shown  to  be  reasonable.  (Hinkle  v.  Southern  Ey.  Co., 
6S5.) 

See  Damages,  2,  5;  Interest,  4;  Railroada. 

BURIAL  RIGHTS. 
See  C5emetery. 

BURNING  HOUSE. 
See  County,  1,  2;  Municipal  Corporations,  B. 

CHECK. 
See  Banks;  Negotiable  Instruments. 

CEMETERY. 

1.  CEMETERIES— BURIAL  LOTS— While  a  burial  lot  Is  re- 
garded as  property,  the  title  to  which  iu  most  cases  descends  to  the 
heirs,  the  tenure  is  generally  unlilje  that  of  ordinary  real  estate. 
(Gardner  v.  Swan  Point  Cemetery,  897.)  r 

2.  CEMETERIES— BURIAL  LOTS.— Though  a  deed  to  a  ceme- 
tery lot  may  run  to  the  grantee,  his  heirs  and  assigns,  he  takes 
only  an  easement  or  right  of  burial,  rather  than  an  absolute  title, 
and  so  long  as  the  land  is  used  for  burial  purposes  he  cannot  ex- 
ercise the  same  rights  of  owiiersliip  as  In  other  real  estate.  (Gard- 
ner V.  Swan  Point  Cemetery,  897.) 

3.  CEMETERIES— BURIAL  RIGHTS.— Buried  human  bodies 
must  remain  undisturbed,  and  the  right  and  duty  falls  to  the  next 
of  kin  to  see  that  such  repose  is  duly  protected  and  preserved. 
(Gardner  v.  Swan  Point  Cemetery,  897.) 

4.  CEMETERIES— BURIAL  RIGHTS.— Burial  of  a  human  body 
by  the  consent  of  those  most  interested  is  regarded  in  law  as  a 
final  sepulture,  which  cannot  be  disturbed  against  the  will  of  those 
who  have  the  right  to  object,  generaflly  the  next  of  kin,  on  account 
of  change  In  feeling  or  circumstances.  (Gardner  v.  Swan  Point 
Cemetery,  897.) 

5.  CEMETERIES— BURIAL  LOTS-BURIAL  RIGHTS.— A  deed 
to  a  cemetery  lot,  merely  reserving  to  the  grantee  the  right  of  burial 
therein,  must  be  construed  to  mean  the  right  of  burial  in  a  part  of 
the  lot  vacant  at  the  time  of  the  execution  of  the  deed,  and  neither 
the  grantor  nor  the  grantee  has  the  right  to  thereafter  dig  up  and 
remove  a  body  already  buried  there  for  the  pmrose  of  creating 
such  vacancy.    (Gardner  v.  Swan  Point  Cemetery,  897.) 

CONFLICT  OP  LAWS. 

1.  DAMAGES— CONFLICT  OF  LAWS.— A  claim  for  damages 
ex  delicto  arising  from  a  tort  or  trespass  upon  the  person  of  a 
married  woman  while  terqi)orarily  sojourning  in  one  state,  and 
whose  matrimonial  domicile  Is  in  another  state,  cannot  be  con- 
sidered as  community  property  acquired  in  the  former  state;  and 
if  she  has  full  capacity  to  institute  suit  in  her  own  name  and  re- 
cover judgment  for  such  damages  in  tlie  courts  of  the  state  of  her 
domicile,  she  also  has  capacity  to  sue  therefor  in  her  own  name  In 
the  state  where  the  injury  is  received.  (Williams  v.  Pope  Mfg.  CJo., 
890.) 

2.  TRESPASS— TRANSITORY  ACTION.— The  cause  of  action 
on  a  tort  or  trespass  is  transitory  and  follows  the  offending  party. 
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whether  a  corporation  or  a  natural  person,  Into  any  jurisdiction 
wherein  he  may  be  found,  and  the  right  of  action  being  personal 
to  the  complainant,  he  may  bring  it  in  any  court  that  he  may  select. 
(Williams  v.  Pope  Mfg.  Co.,  31)0.) 

See  Attachment,  7,  8:  Corporations,  19-26;  Executor  and  Administra- 
tor, 3;  Interpleader;  Judgment,  4;  Jurisdiction,  1;  Limitation  of 
Actions,  2,  8;  Taxes,  2. 

CONSTABLBL 
See  Officers,  7,  8. 

CONSTITUTION. 

CONSTITUTIONAL  LAW.— DUB  PROCESS  OP  LAW 
means  a  course  of  legal  proceedings  according  to  rules  and  prin- 
ciples under  an  established  system  of  jurisprudence  for  the  protec- 
tion and  euforcement  of  private  rights,  requiring  a  court  of  com- 
petent jurisdiction  to  pass  upon  the  subject  matter  of  the  proceed- 
ings and  a  trial  or  proceeding  in  which  the  rights  of  the  parties, 
after  notice  and  opportunity  to  be  heard,  shall  be  duly  adjudicated. 
iCarr  v.  Brown,  855.) 

CONSTITUTIONAL  LAW. 

See  Bastardy;  Contempt,  3;  Executors  and  Administrators,  2;  Insur- 
ance, It);  Interstate  Commerce,  2-4;  Mobs;  Police  Power;  Rail- 
roads, 8;  Statutes. 

CONTEMPT. 

1.  CONTEMPT.— THE  POWER  to  punish  for  contempts  Is  In- 
herent in  every  court  of  justice.    (Bradley  v.  State,  157.) 

2.  CONTEMPT  —  POWER  OP  COURTS  — LEGISLATIVE 
ABRIDGMENT.— Where  a  court  Is  established  by  the  constitution, 
the  legislature  has  no  right,  without  express  constitutional  au- 
thority, by  defining  what  are  contempts,  to  limit  such  court  to 
treating  as  contempts  such  acts  only  as  are  embraced  in  the  legis- 
lative detiuition.    (Bradley  v.  State,  157.) 

8.  CONTEMPT— POWER  OF  LEGISLATURE.— A  CONSTITU- 
TIONAL PROVISION  which  says  that  "the  power  of  the  courts  to 
punish  for  contempts  shall  be  limited  by  legislative  acts,"  em- 
powers the  legislature  simply  to  fix  the  limit  of  the  punishment 
which  the  courts  could  indict  for  contempts,  and  does  not  authorize 
such  body  to  limit  the  inherent  power  of  courts  to  decide  what  are 
contempts  and  to  punish  for  contempts.  Hence,  an  act  which  seeks 
to  limit  the  jurisdiction  of  a  constitutional  court  to  punish  con- 
tempts to  certain  specified  acts  is  not  binding  on  such  courts.  (Brad- 
ley V.  State,  157.) 

4.  CONTEMPT  — POWER  OP  COURT  —  INDICTABLE  OF- 
FLNSE.— That  a  given  act  is  indictable  under  the  penal  laws  of  a 
state  does  not  deprive  a  court  of  the  ilower  of  punishing  such  act 
as  a  contempt    (Bradley  v.  SUite,  157.) 

CONTRACT. 

1.  CONTRACTS- QUANTUM  MEUUIT.-If  labor  and  materials 
are  furnished  by  request  and  no  price  is  agreed  upon,  the  law  im- 
plies an  agreement  to  pay  the  reassonabie  value  thereof,  but  if  tlie 
parties  have  by  express  agreement  fixed  the  amount  to  be  paid 
upon  the  completion  and  fulfillment  of  the  contract,  they  must  be 
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governed  thereby,  and,  In  a  suit  on  the  contract,  a  court  on  quan- 
tum meruit  cannot  avail.     (Nordylte  etc.  Co.  v.  Kehlor,  600.) 

2.  GONTBACTS— INTENTION— DOUBTFUL  TERMS.— The  cir- 
cumstances under  which  a  contract  is  made  and  the  object  in  view 
must  be  considered  in  giving  meaning  to  its  doubtful  terms.  (Nor- 
dyke  etc.  Co.  v.  Kehlor,  600.) 

3.  OONTRACTS^OPTIONS-JOINT  OR  SEVERAL.— An  option 
for  a  certain  period  to  purchase  a  business  and  its  goodwill,  con- 
taining an  agreement  not  to  engage  in  a  corapetitive  business  within 
certain  limits  of  space  and  time  and  signed  with  the  firm  name, 
and  having  a  renewal  of  the  option  to  purchase  attached  thereto 
and  made  part  thereof,  and  signed  by  all  of  the  members  of  the 
firm  giving  the  original  option,  constitutes  a  joint  and  several  un- 
dertaking not  to  engage  in  a  competitive  business  binding  on  such 
firm  and  each  of  its  members.  (Trenton  Potteries  Go.  v.  Oliphant, 
«2.) 

4.  CONTRACTS- RESTRAINT  OF  TRADE.— A  contract  that 
the  vendor  of  a  business  and  its  goodwill  will  not  engage  in  a  com- 
petitive business,  though  in  restraint  of  trade,  is  not  invalid,  when 
such  restraint  is  not  general  but  partial,  and  no  more  extensive 
than  is  reasonably  required  to  protect  the  purchaser  in  the  use  and 
enjoyment  of  the  business  purchased,  and  not  otherwise  injurious 
to  the  pul:»lic  interest.    (Trenton  Potteries  Co.  v.  Oliphant,  612.) 

5.  CONTRACTS— RESTRAINT  OF  TRADE.— The  test  of  the 
validity  of  contracts  in  restraint  of  trade  is  to  be  found  alone  in 
their  being  reasonably  essential  to  the  protection  of  the  purchaser, 
and  there  are  at  the  present  day  trades  in  which  a  general  restraint 
cannot  be  held  to  be  unreasonable.  (Trenton  Potteries  Co.  v.  Oli- 
phant, 612.) 

6.  CONTRACTS  IN  RESTRAINT  OF  TRADE— AREA  COV- 
ERED.—A  contract  that  the  vendor  of  a  business  and  Its  goodwill 
will  not  engage  in  the  same  business  "within  any  state  of  the 
United  States,"  except  certain  named  states,  "for  the  period  of 
fifty  years,"  includes  any  and  all  states  not  specifically  excepted, 
and  is  enforceable  in  those  of  them  only  in  which  the  business  pur- 
chased has  been  carried  on,  and  within  which  the  restraint  con- 
tracted for  is  reasonably  required  by  the  vendee  for  his  protection 
in  the  use  and  enjoyment  of  such  business.  Such  contract  does  not 
cover  states  in  which  the  business  purchased  has  never  been  caiTied 
on  and  to  which  it  might  be  extended.  In  such  states  the  contract 
is  not  enforceable.    (Trenton  Potteries  Co.  v.  Oliphant,  612.) 

7.  CONTRACTS  IN  RESTRAINT  OF  TRADE— PERIOD  OP 
TIME.— A  contract  that  the  vendor  of  a  business  and  Its  goodwill 
shall  not  engage  in  the  same  business  for  the  period  of  fifty  years, 
which  is  the  period  of  the  corporate  existence  of  the  purchaser.  Is 
not  unreasonable  as  to  the  Umitation  of  time.  (Trenton  Potteries 
Co.  V.  Oliphant,  612.) 

See  Damages,  1;  Infants,  1-3;  Master  and  Servant,  5;  Mistake,  2-5; 
Municipal  Corporations,  1;  Usury. 

CONTRIBUTION. 
See  Partnership,  1,  3;  Suretyship,  4,  5. 

CORPORATIONS. 
1     CORPORATIONS— "PERSON."— If    constitutional    provisions 
guarantee  to  "persons"  the  enjoyment  of  property,  or  afi:ord  to  them 
means  for  its  protection,  or  prohibit  legislaUon  injuriously  affecting 
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!t,  the  benefits  of  snch  provisions  extend  to  corporations,  and  th« 
owirts  may  always  look  beyond  the  name  of  the  artificial  being  to 
the  individuals  \>-hom  it  represents.  (Johnson  v.  Goodyear  Mln. 
Co.,  17.) 

2.  CORPORATIONS  JIAY  T.AWFTILI>Y  DO  ANY  ACTS  within 
the  corporate  powers  conferred  upon  them  by  legislative  grant. 
•Trenton  I'otteries  Co.  v.  Oliphant,  612.) 

3.  CJORrORATIONS— RIGHT  TO  SUE.— A  corporation  formed 
to  manufacture  lumber  and  erect  buildings  may  take  an  assignment 
of  a  judgment  and  sue  thereon.  (Capital  Lumbering  Co.  v.  Learned, 
792.) 

4.  CORPORATIONS  CREATED  FOR  THE  TRANSACTION 
OF  CERTAIN  SPECIFIED  BUSINESS  may  invoke  any  legal  or 
equitable  remedy  available  to  an  Individual  under  similar  circum- 
etances.    (Capital  Lumbei'ing  Co.  v.  I^earned,  792.) 

5.  CORPORATIONS.— A  CJONTRACT?  OF  SUBSCRIPTION,  for 
the  purpose  of  effecting  an  incorporation,  is  binding  and  enforceable 
only  after  the  full  capital  stock  has  been  subscribed.  (McCoy  v. 
World's  Columbian  Exposition,  288.) 

C,  CORPORATIONS  —  FULL  SUBSCRIPTION  —  EVIDENCE 
OF.— THE  RECORDS  of  a  corporation  are  competent  and  sufficient 
evidence  that  the  full  amount  of  capital  stock  has  been  subscribed. 
Hence  a  flual  certificate  of  incorporation,  with  the  proceedings  at- 
tached thereto,  is  prima  facie  proof  of  that  fact  (McCoy  v.  World's 
Columbian  Exposition,  288.) 

7.  CORPORATIONS  — SUIT  ON  SUBSCRIPTION  —  UNAU- 
THORIZED SUBSCRIPTION  BY  OTHER  CORPORATIONS  A& 
A  DEFENSE.— The  fact  that  corporations,  without  authority,  sub- 
scribed for  the  capital  stock  of  another  corporation,  and  against 
which  they  could  make  a  defense,  does  not  enable  an  individual 
subscriber  to  evade  his  own  subscription,  where  he,  during  the 
whole  proceedings  to  effect  the  incorporation,  made  no  objection  to 
any  subscription  by  such  corporations,  or  effort  to  repudiate  his 
own  on  that  account,  and  where  there  is  no  evidence  that  the  con- 
tracts of  subscription  by  the  corporations  wei"e  not  performed,  or 
that  they  had  availed  themselves  of  their  privilege  to  deny  or  repu- 
diate their  obligations.  (McCoy  v.  World's  Columbian  Exposition, 
288.) 

8.  CORPORATIONS— SUIT  ON  SUBSCRIPTION— INCREASE 
OF  STOCK  AS  A  DEFENSE.— It  is  no  defense  In  a  suit  upon  a  sub- 
scription for  capital  stock,  made  in  anticipation  of  the  organization 
of  a  corporation,  that  the  capital  stock  was  increased,  and  that  there 
is  no  proof  that  the  additional  stock  was  subscribed.  (McCoy  v. 
World's  Cohnnl)ian  Exposition,  288.) 

0.  CORPORATIONS— SUIT  ON  SUBSCRIPTION— EVIDENCE 
—JUDICIAL  NOTICE.— A  court  will  take  judicial  notice  of  histor- 
ical facts  of  pul)iic  notoriety,  such  as  the  fact  that  the  World's  Fair 
was  held  in  the  city  of  Chicago.  Hence  in  a  suit  on  a  subscription 
to  the  capital  stock  of  the  "World's  Columbian  Exposition,"  a  cor- 
poration, a  compliance  with  the  condition  that  the  exposition  should 
be  located  in  that  city  need  not  be  proved.  (McCoy  v.  World's 
Columbian  Exposition,  288.) 

10.  CORPORATIONS— INTEREST  ON  SUBSCRIPTIONS  FROM 
CALL  OR  DEMAND.— A  subscription,  in  writing,  to  the  capital 
etock  of  a  corporation,  payable  in  installments,  as  called  for  by  the 
directors,  matures  upon  their  call  or  demand,  and  thereafter  draws 
Interest    (McCoy  v.  World's  Columbian  iJxposition,  288.) 
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11.  OORPORATIONS— INSrEOnON  OP  BOOKS  AND  REC- 
ORDS—SUFFICIENCY OF  PETITION  FOR.— It  is  not  necessary 
for  a  stockholder  in  a  corporation,  who  demands  an  Inspection  of 
its  books  and  records,  to  state  in  liis  petition  what  his  reasons  are 
for  desiring  it,  or  to  show  that  he  is  actuated  by  proper  motives 
and  in  the  pursuit  of  justifialjle  ends.  It  is  sufficient  for  his  pe- 
tition to  show  that  he  is  a  stockholder;  that  he  has  requested  such 
inspection  to  be  -made  at  a  reasonable  time;  and  that  his  request 
has  been  refused.    (Cincinnati  etc.  Co.  v.  Hofifmeister,  707.) 

12.  CORPORATIONS— RIGHT  TO  INSPECT  BOOKS  AND 
RECORDS— INCIDENTS  OF.— The  right  of  a  stockholder  to  take 
copies  of  the  books  and  records  of  a  corporation  is  incidental  to 
his  right  to  inspect  them,  and  such  rights  may  be  exercised  by 
the  stockholder  himself  or  by  his  agent.  Furthermore,  the  right 
of  inspection  is  not  limited  to  one  inspection,  but  may  be  exercised, 
at  any  reasonable  time,  so  long  as  the  relation  of  stockholder  ex- 
ists.   (Cincinnati  etc.  Co.  v.  Hofifmeister,  707.) 

13.  CORPORATIONS— INSOLVENCY— ASSESSMENTS  UPON 
TRANSFERRING  STOCKHOLDERS— HOW  TO  BE  APPLIED 
AMONG  CREDITORS— If  a  solvent  stockholder  of  a  corporation 
transfers  his  shares,  in  good  faith,  to  one  who  is  insolvent  at  the 
time  Avhen  the  stockholders'  liability  is  subjected  to  the  payn'.ent 
of  debts,  a  fund  derived  from  assessments  levied  upon  such  tnins- 
ferring  shareholders  must  be  applied  exclusively  to  the  payment 
of  creditors  whose  claims  existed  at  the  time  of  such  transfer.  It 
cannot  go  into  a  common  fund  to  be  distributed  pro  rata  among 
all  the  creditors  of  the  corporation.  No  part  thereof  should  be 
applied  to  debts  of  the  company  contracted  subsequently  to  the  date 
of  such  transfer.     (Wick  Nat.  Bank  v.  Union  Nat  Bank,  734.) 

14.  CORPORATIONS— INSOLVENCY— ENFORCING  STATU- 
TORY LIABILITY  OF  TRANSFERRING  STOCKHOLDERS- 
PROPER  DISTRIBUTION  AMONG  CREDITORS.— In  a  suit  to 
enforce  the  statutory  liability  of  stockholders  of  an  insolvent  cor- 
poration, the  rule  for  determining  to  whom  the  money  shall  be  paid 
is,  that,  as  to  a  fund  arising  from  assessments  upon  all  who  are 
stockholflers  at  the  time  of  the  decree  enforcing  such  liability,  all 
the  creditors  should  share  pro  rata;  but  as  to  funds  arising  from 
assessments  upon  persons  who  were  stockholders,  but  who  assigned 
their  stock,  in  good  faith,  before  the  insolvency  of  the  corporation, 
such  funds  should  be  applied  to  the  residue,  if  any,  owing  to  cred- 
itors who  were  such  at  the  time  of  the  assignment  of  the  stock. 
(Wick  Nat.  Bank  v.  Union  Nat  Bank,  734.) 

15.  CORPORATIONS— CHANGE  OF  PARTNERSHIPS  INTO 
—EFFECT  OF,  UPON  DEBTS.— If,  for  the  purpose  of  continuing 
a  business,  it  is  changed  from  a  partnership  to  a  corporation,  the 
laitter  taking  all  the  property  of  the  partnership,  by  the  members 
of  the  firm  transferring  their  respective  interests  therein  to  the 
corporation,  and  receiving  a  like  interest  in  the  capital  stock  of 
the  company  in  consideration  of  the.transfer,  and  the  parties  re- 
main the  same,  the  debts  of  the  firm  become  the  debts  of  the 
corporation,  which  is  answerable  therefor,  whether  it  has  expressly 
assumed  them  or  not.  Such  a  transaction  is  not  a  sale  of  property 
by  one  to  another.  The  corporation  cannot  retain  the  property  and 
repudiate  the  liability.     (Andres  v.  Morgan.  712.) 

IC  DEBTOR  ^ND  CREDITOR-^^HANGE  OF  PARTNER.SHIP 
INTO  COlirOUATION-NOVATlON-WIIAT  IS  NOT.-If  the  mem- 
bers of  a  pa'rtnership  contemplate  changing  the  busmess  Into  a 
corporation,  for  the  purpose  of  continuing  it,  without  a  change  of 
parties,  and  a  member  of  the  firm  assumes  one  of  its  debts  to  a 
creditor  in  discharge  of  a  debt  of  his  own  to  the  company,  the 
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transnctlon  does  not  constitute  a  novation  as  to  the  firm  creditor, 
■where  he  had  no  knowledge  of  It  and  never  assented  to  It,  and  does 
not  in  any  way  affect  his  rights  as  a  creditor  of  the  corporation. 
As  between  suoh  member  and  the  corporation.  It  is  the  debt  of 
the  former,  but  as  between  the  firm  creditor  and  the  corporation. 
It  is  the  debt  of  the  latter.    (Andres  v.  Morgan,  712.) 

17.  CORPORATIONS— CHANGE  OF  PARTNERSHIPS  INTO— 
CHANGE  OF  STOCKHOLDERS— RIGHTS  OF  CREDITORS. -The 
rights  of  a  creditor  of  a  partnership,  when  It  becomes  a  corpora- 
tion, cannot  be  altered  by  subsequent  changes  in  the  stockholders. 
The  latter  may  wholly  change  and  the  company  remain  the  same 
a?  to  rights  and  liabilities.    (Andres  v.  Morgan,  712.) 

IS.  EVERY  CORPORATION  HAS  POWER  TO  MAKE  A  NOTE 
to  secure  the  payment  of  its  own  debt.    (Andi'es  v.  Morgan,  712.) 

19.  CORPORATIONS.— FOREIGN  CORPORATIONS  HAVE  NO 
ABSOLUTE  RIGHT  to  recognition  in  the  state.  They  may  be  ad- 
mitted on  such  terms  and  conditions  as  the  sta/te  may  impose,  or 
they  may  be  excluded  altogether.  (State  t.  Schlitz  lirewing  Co., 
941.) 

20.  CORPORATIONS,  FOREIGN— NONCOMPLIANCE  WITH 
STATUTE— RIGHT  TO  SUE.— A  foreign  corporation  which  has 
failed  to  comply  with  a  statute  requiring  it  to  appoint  a  resident  of 
the  state  as  its  attorney,  upon  whom  service  of  process  against  it 
may  be  made,  and  providing  a  penalty  for  noncompliance,  may 
nevertheless  maintain  a  suit  within  the  state  to  recover  a  just  debt 
due  it  from  a  resident  thereof.  (Garratt  Ford  Co.  v.  Vermont  Mfg. 
Co.,  852.) 

21.  CORPORATIONS— FOREIGN— CONFLICT  OF  LAWS.— 
Judgments  of  a  court  of  one  state  cannot  determine  the  validity 
of  a  mortgage  on  land  in  another  state,  nor  ti'ansfer  the  tdtle  to 
land  In  that  state,  and  It  can  make  no  difference  that  one  of  the 
parties  to  such  judgment  is  a  corporation  formed  In  the  former  state, 
and  doing  business  in  the  latter  state.  (Union  Nat  Bank  v.  State 
Nat.  Bank,  560.) 

22.  CORPORATIONS,  FOREHGN- CONFLICT  OF  LAWS— CA- 
PACITY TO  HOIiD  LAND.— The  capacity  of  a  foreign  corporation 
to  acquire  and  hold  land,  as  well  as  the  validity  of  Its  mortgage 
thereon,  must  be  determined  by  the  courts  of  the  state  where  the 
land  is  situated,  and  cannot  be  determined  by  the  courts  of  the  state 
where  such  corporation  is  organized.  (Union  Nat.  Bank  v.  State 
Nat.  Bank,  560.) 

2:^.  CORPORATIONS,  FOREIGN— EXECUTION  OF  MORT- 
GAGE—CORPORATE ACT— CONFLICT  OP  LAWS.— If  the  major- 
ity of  the  directors  of  a.  corporation  hold  a  meeting  In  a  state  other 
than  that  in  which  the  coiT)oration  is  organl2sed,  and  execute  a 
mortgnge  on  land  in  that  state  to  a  bona  fide  creditor  therein,  such 
act  Is  a  corporate  act  and  void,  when  the  charter  of  the  corpora- 
tion provides  that  the  action  of  any  meeting  of  its  directors  held 
beyond  the  limits  of  the  state  shall  be  void  unless  such  meeting 
is  authorized  or  Its  acts  ratified  by  two-thirds  of  the  directors  at 
a  regular  nireting,  the  action  In  executing  such  mortgage  is  neither 
thus  authoii^-ed  nor  ratified.    (Union  Nat.  Bank  v.  State  Nat  Bank, 

24.  CORPOR.'VTIONS.  FOREIGN  —  EXECUTION  OF  VOID 
^KUlTCiAGE— CONFLICT  OF  LAWS.— If  a  mortgage  executed  by 
a  corporation  in  a  state  other  than  that  In  which  It  Is  organized 
Is  void  because  not  executed  In  accordance  with  its  charter,  it  la 
not  legalized  in  the  state  wherein  the  laud  is  situated  by  the  fact 
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that  th€  coi-poratlon  was  organized  to  do  business  In  that  state 
that  It  conveyed  all  of  its  property  therein  to  secure  a  bona  fid* 
creditor  therein,  and  that  the  mortgage  was  thus  made  to  enable 
the  corporation  to  pay  its  debts  and  carry  on  its  business  in  that 
state.     (Union  Nat.  Bank  v.  State  Nat.  Banlj,  560.) 

25.  OORPORATIONS-FORBIGN^CONFLICT  OF  LAWS.— Al- 
though a  state  may  impose  such  terms  and  restrictions  as  it  may 
see  tit  upon  foreign  corporations  doing  business  therein  or  exclude 
them  entirely,  yet  such  corporations  cannot  transact  corporate  busi- 
ness in  such  fetate  in  any  other  manner  than  that  prescribed  by  its 
charter.  Hence,  a  mortgage  executed  by  such  corporation  in  such 
state  in  violation  of  the  charter  under  which  it  was  organized  i» 
void.    (Union  Nat.  Bank  v.  State  Nat  Bank,  560.) 

26.  CORPORATIONS,  FORBIGN-ATTACHMENT-COLLAT- 
EBAL  ATTACK— FRAUD.— The  defense  that  a  foreign  corporation 
defendant  in  an  attachment  suit  has  its  chief  place  of  business 
witliiin  the  state,  and  that  ordinary  legal  process  could  have  been 
served  upon  it  therein,  must,  in  the  absence  of  fraud,  be  pleaded  to 
the  attachment,  and  cannot  be  raised  Ln  a  collateral  proceeding  un- 
less fraud  is  pleaded  and  proved.  (Union  Nat  Bank  v.  State  Nat. 
Bank,  560.) 

See  Baniks,  3-6;  Burglary,  2;  Equity,  2;  Injunction,  2;  Insurance,  19; 
Monopoly,  1,  2;  Receiver;  Statutes,  9-11. 

OOTBNANOY. 

1.  COTENANCY— JOINT  OWNERSHIP.— A  Statutory  provision 
that  a  right  created  In  favor  of  several  persons  Is  presumed  to  be 
joint  and  not  several,  unless  overcome  by  express  words  to  the 
contrary,  has  reference  only  to  the  relation  between  the  parties 
In  whose  favor  the  right  is  created,  and  the  party  against  whom  it 
exists,  and  does  not  determine  the  relation  of  joint  interest  and 
benefit  of  survivorship  as  between  the  owners  of  the  right  in  their 
relations  to  one  another.     (Denigan  v.  San  Francisco  Sav.  Union,  ^7).t 

2.  COTENANCY— TRESPASS— DAMAGES— JOINT  RIGHTS.- 
The  right  of  action  of  cotenants  for  a  trespass  on  their  land  is 
joint  and  whatever  affects  the  right  of  one  to  recover  in  like  milli- 
ner affects  them  all.  The  quantum  of  damages  which  any  one  of 
them  ma(y  recover  is  the  quantum  to  which  each  of  tlie  others  is 
limited.  The  assessment  of  damages  must  be  Joint  and  cannot  be 
severed  by  the  jury.    (Haley  v.  Taylor,  549.) 

See  Trespass,  2. 

COUNTY. 

1.  COUNTIES  —  LIABILITY  FOR  BURNING  H0T7SB.-A 
county  Is  not  liable  to  a  plaintiff  in  tort  for  the  burning  of  his 
house.  In  the  absence  of  statute  imposing  such  liability,  either  ex- 
pressly or  by  necessary  implication.  (Prichard  v.  Board  of  Commis- 
sionei-s,  679.) 

2.  COUNTIES  — DEALING  WITH  SMALIJPOX  —  BURNING 
HOUSE.— Under  statutes  conferring  power  to  make  regulations  to 
prevent  the  spread  of  contagious  and  infectious  diseases,  and  to 
destroy  such  furniture  or  other  articles  which  shall  be  believed  to 
be  tainted  or  infected  with  such  diseases,  neither  a  town  nor  county 
has  authority  to  bum  a  residence  house  to  prevent  the  spread  of 
such  diseases.  A  proper  disinfection  would  be  the  extent  of  their 
Ijowers  in  respect  to  property  thus  tainted  or  Infected.  (Prichard 
V.  Board  of  Commissioners,  679.) 
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3.  C50UNTIES  AS  MUNICIPAL  CORPORATIONS— LIABIL- 
ITY.—Countifs  are  not,  In  a  strict  legal  sense,  municipal  corpora- 
tions, but  are  ratber  instrumentalities  of  governmeat,  witb  cor- 
porate powers  to  exocute  tlteir  purposes,  and  tbey  are  not  liable  in 
damages.  In  the  absence  of  statutory  provisions  giving  a  right  of 
action  against  ibem.    (i'ricbard  v.  Board  of  Commissioners,  U'l'J.) 

4.  LIMITATION  OF  ACTION  AGAINST  CXDUNTY.— A  county 
owning  land  which  it  may  sell  and  convey  without  a  breach  of  duty, 
holds  it  as  an  individual,  and  Its  title  may,  therefore,  be  defeated 
by  possession,  and  payment  of  taxes,  under  color  of  title,  made 
in  good  faith,  for  the  period  prescribed  by  the  statute  of  limitations. 
^Hammond  v.  Shepard,  274.) 

OOVBINANTS. 

1.  RESTRICTIVE  COVENANTS— ENFORCEMENT  OP.-The 
right  of  grantees  from  a  common  grantor  to  enforce,  Inter  sese, 
covenants  entered  into  by  each  with  such  grantor  is  confined  to 
cases  where  there  Is  proof  of  a  general  plan  or  scheme  for  the  Im- 
provement of  property,  and  its  consequent  benefit,  and  there  is  evi- 
dence of  tlie  covenant  in  question  having  been  entered  into  for  the 
benefit  of  other  lands  conveyed  by  the  same  grantor.  Such  cove- 
nants cannot  be  enforced  by  a  plaintiff  against  a  defendant,  between 
whom  there  is  no  privity,  either  of  contract  or  estate.  (Summers  v. 
Beeler,  440.) 

2.  RESTRICTIVE  COVENANTS  AS  TO  BUILDING  LINE- 
ENFORCEMENT  OP,  BY  PURCHASERS  INTER  SESE.— If  some 
lots  of  a  platted  tract  of  land  in  a  city  are  conveyed  by  the  owner 
without  any  restriction  as  to  a  building  line,  while  others  conveyed 
by  the  same  grantor  do  have  such  a  restriction  the  grantees  of  the 
latter  lots  cannot  enforce  such  restriction  inter  sese,  without  show- 
ing that  It  was  part  of  a  general  scheme  for  the  benefit  of  all  the 
purchasers.    (Summers  v.  Beelei',  446.) 

3.  RESTRICTIVE  COVENANTS  AS  TO  BUILDING  LINE- 
ENFORCEMENT  OF,  BY  PURCHASERS  INTER  SESE— BAY- 
AVINDOW— INJUNCTION.— If,  after  certain  lots  of  a  platted  tract 
of  land  In  a  city  are  conveyed  by  the  owner,  some  with  restrictions 
to  be  observed  as  to  a  building  line,  and  others  with  no  such  re- 
strictions, one  lot  is  conveyed  with  such  a  restriction,  but  with  no 
servitude  imposed  by  the  deed  on  an  adjacent  lot,  facing  the  same 
street,  retained  by  the  grantor,  and  such  adjacent  lot  is  afterward 
sold  by  the  same  grantor,  with  a  lilie  restriction,  the  grantee  of  the 
former  lot  cannot  restrain  the  grantee  of  the  latter  lot  from  build- 
ing a  bay-window  beyond  the  building  line,  where  there  was  noth- 
ing in  the  recorded  map,  or  in  the  description  of  the  lots  accompany- 
ing it,  showing  any  restriction,  and  where  such  restrictions  in  the 
deeds  to  prior  purchasers  were  treated  by  them,  both  by  their  own 
violations  thereof  and  their  failure  to  resist  violations  by  other  pur- 
cliasers,  as  not  made  for  the  common  benefit  of  all  the  purchasers. 
(Summers  v.  Beeler,  44(5.) 

See  Deeds,  1. 

CREDITOR'S  BILL. 

1.  CREDITORS'  BII,LS  TO  SET  ASIDE  fraudulent  conveyanrcs 
and  bills  to  reach  e<iultnble  assets  rest  upon  distinct  grounds  of 
jurisdiction,  as  the  former  invokes  the  aid  of  the  court  for  relief 
from  fraud,  and  the  latter  for  tlie  appropriation  of  assets  which  catir 
not  be  reached  by  law.  ISoth  kinds  of  bills  are,  however,  proceedr 
iugs  in  eaulty,  and  subject  to  the  same  general  rules.  (First  Nat. 
Dank  v.  Randall,  867.) 
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2.  CBEiDITORS'  BILLS  TO  REACH  EQUITABLE  ASSETS 
CANNOT  STAND  until  legal  remedies  have  been  exhausted,  atid 
the  complainants'  rights  as  creditors  have  been  established  In  the 
jurisdiction  where  the  equitable  remedy  is  sought  (First  Nat  Banli 
V.  Randall,  8G7.) 

3.  CREDITOR'S  SUIT.— THE  FEES  AND  COMPENSATION 
OF  AN  EXECUTOR  OR  ADMINISTRATOR  cannot  be  reached  by  a 
creditor  during  the  administration  of  the  estate  and  before  they 
have  been  allowed  by  the  probate  court.    (Overturf  v.  Gerlach.  704.) 

See  Fraudulent  Conveyance,  3. 

CRIMINAL  LAW. 
See  Appeal,  12;  Heading,  7-10. 

CROPS. 

1.  GROWING  CROPS  FORM  A  PART  OF*  THE  REIAL  KS- 
TATE  to  which  they  are  attached  and  follow  the  title  tiaerito. 
(Woottxm   Y.  White.  425.) 

2.  CROPS  ON  MORTGAGED  PREMISES— SEVERANCE.-If  a 
crop  is  growing  upon  mortgaged  premises,  the  mortgagor  cannot, 
by  executing  a  bill  of  sale  thereof,  defeat  the  mortgagee's  right  to 
sell  the  crop  on  foreclosure,  or  the  right  of  the  purchaser  at  such 
a  sale  to  claim  the  crop.  A  bill  of  sale  does  not  work  a  severance 
of  the  growing  crop.     (TV'ootton  v.  White,  425.) 

3.  CROPS  ON  MORTGAGED  PREMISES— FORECLOSURE 
BEFORE  SEVERANCE— OWNERSHIP.— If  a  crop  is  growing 
upon  mortgaged  premises,  and  the  mortgagor  gives  a  bill  of  sale 
thereof  to  a  third  person,  but  the  premises  are  sold  under  fore- 
closure proceedings  before  the  crop  is  actually  severed  from  the 
land,  such  crop  passes  to  the  pm-chaser.    (Wootton  v.  White,  425.) 

DAMAGES. 

1.  CONTRACTS— VOID— DAMAGES  FOR  BREACH.— An  nation 
cannot  be  maintained  for  damages  for  the  breach  of  a  void  contract. 
<  Jordan  v.  Gi"eensboro  Furnace  Co.,  044.) 

2.  CARRIERS— NEGLIGENT  DELAY— MEASURE  OF  DAM- 
AGES.—A  carrier  requested  to  ship  promptly,  and  notified  that  the 
goods  are  designed  to  fill  a  "penally  contract"  is  liable  for  such 
special  damages  to  the  shipper  as  arise  from  negligent  delay  in  the 
transportation  and  delivery  of  the  goods.  (Railroad  v.  Cabinet  Co., 
933.) 

3.  CARRIERS— NEGLIGENT  DELAY— MEASURE  OF  DAM- 
AGES.—If  irroperty  is  shipped  to  market  for  general  sale  to  such 
pui'Chasers  as  may  be  obtained,  and  the  carrier  unrejisonably  and 
negligently  delays  the  transportation,  the  measure  of  danv  r^s  is 
the  depreciation  in  the  salable  quality  and  market  value  of  the 
property  at  the  place  of  destination  between  the  time  when  it  should 
have  arrived  and  when  it  did  in  fact  arrive.  (Railroad  v.  Cabinet 
€0.,  933.) 

4.  CARRIERS— NEGLIGE^'T  DELAY-MEASURE  OF  DAM- 
AGES.— If  property  is  sold  at  an  advantageous  price  before  ship- 
ment,  on  condition*  that  it  be  delivered  by  a  certain  time,  and  the 
carrier,  with  knowledge  of  that  fact  undertakes  the  transportation, 
and,  through  negligence,  fails  to  make  the  delivery  in  time,  and 
the  conditional  purchaser  declines  to  receive  the  property  on  ao- 

. count  of  the  delay,  the  liability  of  the  carrier  is  measured  by  the 
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difference  between  the  market  value  of  the  property  when  It  ar- 
rived at  its  destination  atad  the  price  at  which  It  was  conditionally 
Bold  before  sliipmeut     (liailroad  v.  Cabinet  Co.,  933.) 

5.  OAKRIERS— NEGLIGENT  DELAY— MEASURE  OF  DAM- 
AGES.—If  the  intended  use  and  application  of  the  goods  to  be  car- 
ried are  expressly  brought  to  the  carrier's  notice  at  the  time  they 
are  received,  or  could  be  reasonably  inferred  from  known  circum- 
stances, so  that  the  special  use  or  application  may  be  fairly  consid- 
ered to  be  within  the  contemplation  of  both  parties,  the  consignor 
is  entitled  to  recover  the  damages  naturally  resulting  from  his  be- 
ing unable  to  use  or  apply  the  goods  owing  to  the  negligent  delay 
of  the  carrier  in  transporting  and  delivering  them.  (Railroad  v. 
Cabinet  Co.,  033.) 

6.  CONTRACTS— PENALTY— LI QUIDATEID  DAMAGES.— If  a 
contract  is  for  a  matter  of  uncertain  value,  and  a  reasonable  sum 
Is  fixed  by  the  parties  as  the  amount  to  be  paid  on  a  breach,  that 
sum,  though  called  a  penalty  in  the  instrument,  is  recoverable  as 
U  luidated  damage  if  the  obligation  is  not  In  fact  performed.  If, 
however,  the  sum  named  Is  not  reasonable,  it  must  be  treated  as 
a  penalty  and  Its  enforcement  refused.  (Railroad  ▼.  Cabinet  Co., 
933.) 

Bee  Conflict  of  Laws,  1;  Eminent  Domain,  1-9;  Husband  and  Wife, 
6,  7;  Interest,  4. 

DAY. 
See  Time,  1. 

DEADLY  WEIAPON. 
See  Assault;  Homicide. 

DEATH. 
Bee  Agency;  Execution,  2;  Judgment;  t, 

DEBTOR  AND  CREDITOR. 
Bee  Bankruptcy;  Insolvency. 

DEEDS. 

1.  DEEDS— COVENANTS,  WHEN  PERSONAL.— A  corenant  tal 

a  deed  to  a  railroad  company  agreeing  to  build  a  fence  along  the 
railroad,  or  not  to  hold  the  company  liable  "for  any  damage  done 
to  stock  belonging  to  us,"  omitting  the  word  "assigns,"  is  personal 
to  the  grantors,  and  does  not  run  with  the  land  nor  bind  tenants 
or  other  successors  In  Interest     (Brown  v.  Southern  Pac.  Co.,  7G1.» 

2.  CONVEYANCE,  WHETHER  DEED  OR  WILL.— A  written 
Instrument  in  form  of  a  deed  conveying  a  present  Interest  In  land 
to  the  chlhlren  of  the  grantor,  but  attempting  to  postpone  their  en- 
joyment of  the  estate  until  after  his  death,  and  subsequently  treated 
by  the  parties  as  a  deed,  must  be  construed  as  such,  and  not  aa  an 
instrument  testamentary  in  character.     (Love  v.  Blauw,  834.) 

Bee  Covenants,  1-3;  Dower,  2,  8;  Homesteads. 

DEFINITIONS. 

••ABBanlt.**    (State  v.  Baker,  863.) 
'^Cashier's  check."    (Chirk  v.  Chicago  etc.  Ga,  2944 
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"County.**    (Prichard  t.  Board  of  Commissioners.  $79.) 
"Day."    (State  v.  Michel.  364.) 
"Delusion."  (Hemingway's  Estate,  815.) 
"Due  process  of  law."     (Carr  v.  Brown,  855.) 
"Person."    (.Tohnson  v.  Goodyear  Mln.  Co.,  17.) 
"Public  welfare."     (State  v.   Hay,  691.) 
*'Eelictlbn."    (Hammond  v.  Shepard,  235.) 

DELUSION. 
6ee  Insane  Persom. 

DEMURRER. 
See  Pleading,  2-4. 

DESCENT. 

SURVIVORSHIP— CONSTRUCTION  OP  WILL.— If  three 
sisters  execute  wills  by  which  each  devises  all  of  her  real  and  pep- 
Bonal  estate  to  her  two  sisters  or  the  survivor,  and  after  her  death 
certain  legacies  to  certain  named  legatees,  and  subsequently  all 
three  of  the  testatrices  lose  their  lives  In  the  satne  disaster,  with 
no  fact  or  circumstance  appearing  from  which  It  can  be  inferred 
that  either  survived  the  others,  the  question  of  survivorship  Is  unas- 
ceitainable,  and  the  rights  of  succession  to  their  estates  are  to  be 
determined  as  If  death  occurred  to  all  at  the  same  moment  In 
such  case  the  wills  must  stand  as  if  they  contained  only  the  be- 
quests to  the  legatees  named  and  then  surviving,  and  the  residue 
of  the  estate,  real  and  personal,  of  each  testatrix,  If  any,  passes  am 
Intestate  estate  to  her  next  of  kin  and  heirs  at  law.  (Willbor,  Petl« 
tionert  842.) 

See  Wills.  S. 

DEVISE.  •  r 

See  WiUa. 

DIVORCE. 
See  Marriage  and  Dlvorca 

DOGS. 
See  Animals. 

DORMANT  JUDGMENT. 
See  Execution,  3,  4. 

DOWER. 

1.  DOWER  —  PURCHASE  MONEY  MORTGAGE  —  WIFE'S 
FAILURE  TO  JOIN  IN— EFFECT  OF.— Under  the  statute  of  Illi- 
nois a  wife  who  fails  to  Join  in  a  purchase  money  mortgage  is  not  en- 
titled to  dower  as  against  the  mortgagee  or  those  claiming  under 
him,  but  is  entitled  to  dower  as  against  all  other  persona.  (Fred- 
erick V.  Emig,  283.) 

2.  DOWER  —  RELEASE  OR  BAR  — JOINDER  IN  DEED 
FRAUDULENT  AS  TO  CliEDlTOKS.— A  wife's  Joinder  in  her  hus- 
band's deed  tor  the  purpose  of  releasing  her  dower,  which  deed  is 
set  aside  during  his  lifetime  as  a  fraud  upon  his  creditors,  does  not 

Am.  St.  Rep.,  Vol.  LXXVIII— 6i 
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release  or  bar  her  right  to  dower,  but  she  may  assert  It  after  his 
death,  if  not  otherwise  barred.     (I'^edericli  v.  Emig,  283.) 

3.  DOWER— REl.EASE  OR  BAR— CLAIM  OF  FEE,  UNDER 
FRAUDULENT  DEEDS.— A  wife's  claim  to  the  fee  of  land  trans- 
ferred by  her  husband  to  her  through  his  brother.  In  fraud  of  the 
husband's  creditors,  which  deed  was  set  aside  for  that  reason  dur- 
ing the  husband's  lifetime,  does  not  affect  her  right  to  dower,  which 
-%\-a8  at  the  time  of  such  transfer  a  mere  expectancy.  (Predericlc 
▼.   Emig.  283.) 

4.  DOWER— REDEMPTION— RES  JUDICATA.— If  land  has 
been  sold  for  the  bi-nelit  of  creditors,  and  a  controversy  arises  be- 
tween the  purchaser  and  the  owner's  wife,  who  claims  the  fee  as 
assignee  of  a  certificate  of  purchase  on  foreclosure,  the  purchaser's 
contention.  If  it  prevails,  that  the  wife's  transaction  was  merely  a 
redemption,  is,  as  against  him,  res  judicata  in  a  subsequent  pro- 
ceeding by  her  for  dower  in  the  property.     (Frederick  v.  Emig,  283.) 

5.  DOWBR— WHEN  RIGHT  TO,  DOES  NOT  EXTEND  TO  EN- 
TIRE PREMISES.— If  a  husband's  land,  sold  under  a  purchase 
money  mortgage.  In  which  his  wife  did  not  join.  Is  redeemed  by 
her,  but  Is  afterward  sold  for  the  benefit  of  his  creditors,  she  can- 
not  have  dower  in  that  part  of  the  land  representing  the  amount  of 
the  encumbrance,  especially  where  she  has  been  reimbursed  from 
.'I  part  of  the  proceeds  of  the  latter  sale.  She  must  contribute  rata- 
bly to  the  amount  of  the  encumbrance,  which  was  superior  to  her 
dower,  or  have  dower  only  In  the  remainder.  (Frederick  v.  Emiir, 
283.) 

See  Marriage  and  Divorce,  18-23. 

DROVER'S  PASS. 
See  Railroads,  8. 

DUE  PROCESS  OF   LAW. 
Bee  Constitution;  Game  Laws,  8l 

DJECTMENT. 

EJECTMENT— RECOVERY— TITLE.— A  plaintiff  !n  eject- 
ment must  recover  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's.    (Hammond  v.  Shepard,  274.) 

See  Fraudulent  Conveyance,  0. 

ELECTIONS. 
See  Municipal  Corporations,  2,  S. 

ELEX3TRIC  COMPANY. 

ELECTRIC  LIGHT  COMPANIES  —  INSULATION  OP 
WIRES— NEGLIGENCE.— It  is  the  duty  of  an  illuminating  com- 
pany, using  electric  light  wires  charged  with  a  high-tension  current, 
to  see  that  its  wires,  when  strung  where  persons  are  liable  to  come 
In  contact  with  them,  are  propely  placed  with  reference  to  the 
safety  of  such  persons  and  are  properly  Insulated.  Hence,  if  it 
niufl  such  a  wire  into  a  store,  but  leaves  It  defectively  Insulated  at 
points  less  than  one  foot  from  the  front  of  the  building,  and  a  boy 
is  Injured  by  coming  in  contract  therewith  while  cleaning  the  roof 
over  a  projecting  window,  there  is  strong  prima  facie  evidence  of 
negllgonce  on  the  pnrt  of  the  company,  which  should  be  submitted 
to  the  Jury,     (lirowu  v.  Edison  etc.  Co.,  442.) 
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ELEVATORS. 

1.  ELEVATORS  INTENDED  AND  USED  FOR  FREIGHT 
TRANSPORTATION  are  in  themselves  warning  that  they  are  not 
intended  for  the  use  or  safety  of  passengers.     (Henson  v.  Beclt with, 

o47,) 

2.  LANDLORD  AND  TENANT— ELEVATOR  ACCIDENT -If 
the  tenant  of  a  bxiilding  containing  a  freight  elevator  under  his  sole 
control  invites  a  stranger  to  use  it,  he,  and  not  the  landlord,  must 
give  warning  and  look  out  for  the  safety  of  his  guest,  or  respond  in 
damages  for  his  Injury,  if  any  are  recoverable.  (Henson  v.  Beck- 
with,  847.) 

3.  LANDLORD  AND  TENANT— ELEVATOR  AOCIDENT.— If 
the  lessee  of  a  building  containing  a  freight  elevator,  and  fit  for  the 
purposes  for  which  it  Is  leased,  covenants  to  keep  the  interior  in 
repair,  the  lessor  to  have  no  control  over  the  elevator  nor  the  right 
to  make  alterations,  the  latter  is  not  liable  for  an  injury  to  a 
third  person  caused  by  or  about  such  elevator  while  he  is  upon 
the  leased  premises  under  Invitation  of  the  lessee  and  not  of  the 
landlord.    (Henson  y.  Beckwith,  847.) 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN— DAMAGES— VALUE  OF  LAND.— 
"Where  property  Is  taken  under  the  right  of  eminent  domain,  the 
damages  must  be  measured  by  the  injury  to  the  fair  market  value 
of  the  land  at  the  time  of  the  taking.  (Cochrane  v.  Commonwealth, 
491.) 

2.  EMINENT  DOMAIN.— THE  MARKET  VALUE  of  a  piece  of 
property  is  its  value  in  view  of  all  the  purposes  to  which  it  is  nat- 
urally adapted,  whether  actually  used  for  those  purposes  or  not. 
(Cochrane  v.  Commonwealth,  4t)l.) 

3.  EMINENT  DOMAIN— DAMAGE'S— VALUE  OF  UNOCCU- 
PIED LANDS  FOR  SPECIAL  USE.— Where,  under  the  right  of 
eminent  domain,  an  injury  is  done  to  property  which  is  not  com- 
monly bought  and  sold,  the  amount  of  such  injury  may  be  ascer- 
tained by  allowing  testimony  to  be  given  of  the  value  of  the  land 
for  the  special  purpose  for  which  it  is  by  nature  adapted,  though 
It  Is  not  then  used  therefor,  such  testimony  to  be  given  by  persons 
qualified  to  testify  thereto  from  knowledge  derived  from  experience 
in  their  own  business  In  which  they  have  dealt  with  similar  prop- 
erty; but  such  testimony  is  admitted  only  when  without  it  it  Is  im- 
possible to  prove  the  value  of  the  property  in  questioiv  (Cochrane 
V.  Commonwealth,  491.) 

EQUITY. 

1.  EQUITY  JURISDICTION.— The  office  of  equity  is  to  supple- 
ment, not  to  supplant,  the  law,  and  when  the  remedy  at  law  is  ad- 
equate, equity  will  not  interfere.     (First  Nat.  Bank  v.  Randall,  &G7.) 

2.  EQUITY  JURISDICTION  TO  ENFORCE  STATUTE.— A 
court  of  chancery  has  jurisdiction  to  enforce  by  injunction  or  other- 
wise, against  foreign  or  domestic  corporations,  or  their  agents,  the 
forfeitures  provided  by  a  valid  auti-tiust  statute.  Such  proceeding 
Is  due  process  of  law  without  any  previous  judgment  or  couvicUoa 
in  a  court  of  law.    (State  v.  Schlitz  Brewing  Co.,  041.) 

8ee  Mistake,  1. 

ESTATES  OF   DECEDENTS. 
See  Executors  and  Administrators. 


996  Index. 

ESTOPPEIi. 

See  BJxecutors  nnd  AdmlnlslTutors,  7;  Husband  and  Wife,  7;  Inter- 
pleader; Mortgages,  4;  Replevin,  4;  Willfl,  12. 

EVICTION. 
See  Landlord  and  Tenant,  7-9, 

BVIDENOB. 

1.  BVTDENX3E.— ADMISSIONS  OF  LIABILITY  contained  In  an 
offer  of  settlement  brought  about  by  a  demand  therefor  are  not 
Inadmissible  on  the  ground  that  they  were  made  with  a  view  to 
a  compromise,  if  there  Is  nothing  to  show  that  any  effort  has  ever 
been  made  to  compromise.    (Teasley  v.  Bradley,  113.) 

2.  EVIDENCE~CAIX>ULATION  OP  ACCOUNT  MADE  BY 
THIRD  PERSON.— In  an  action  for  an  account  and  settlement,  a 
paper  embracing  a  calculation  of  such  account  made  by  a  third 
person,  and  with  the  making  of  which  the  defendant  had  nothing 
to  do,  is  not  admissible  in  evidence  against  the  latter.  (Teasley  v. 
Itradley,  113.) 

3.  EVIDENCE— OPINIONS.— Evidence  that  an  examination  of 
a  tool,  after  an  accident  and  after  the  tool  was  broken,  shows  that 
It  was  constructed  out  of  defective  material.  Is  inadmissible.  (Kent 
v.  Yazoo  etc  E.  K.  Co..  534.) 

4.  TRIAL.— BURDEN  OF  PROOF  Is  on  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  all  material  facts  necessary  to 
sustain  and  establish  his  case.    (Warfield  y.  Railroad,  911.) 

5.  TRIAI^-BURDEN  OP  PROOF.— Where  a  particular  fact, 
necessary  to  be  proved,  rests  peculiarly  within  the  knowledge  of  a 
party,  upon  him  rests  the  burden  of  proof.  (Hlnkle  v.  Southern  Ry. 
Co.,  685.) 

See  Appeal;  Corporations,  6,  9;  Factors;  Fraud;  Instructions;  Insur- 
ance, 18;  Physicians;  Railroads,  1,  2;  Wills,  9,  10;  Witness. 

EXECUTIONS. 

1.  EXECUnONlS- AMENDMENT  AFTER  RETURN.— An  exe- 
cution authenticated  by  the  seal  of  the  court,  but  lacking  the  signa- 
ture of  the  clerk  who  issues  it,  may  be  amended  after  its  return  by 
order  of  court  upon  such  clerk  to  sign  it,  to  validate  the  proceed- 
ings and  sale  under  it     (Taylor  v.  Buck,  346.) 

2.  EXECUTIONS.- DEATH  OP  PLAINTIFF  after  judgment 
suspends  the  right  to  issue  execution  until  the  judgment  is  revived 
by  scire  facias.    (Tucker  v.  Carr,  85)3.) 

3.  JUDICIAL  SALES— D0R:SIANT  JUDGMENT.— A  sale  of 
land  made  upon  a  special  execution  issued  after  the  death  of  the 
judf,'ment  plaintiff,  without  a  revivor  of  the  judgment.  Is  absolutely 
void.    (Soeley  T.  Johuson,  314.) 

4.  JUDICIAL  SALES— DORMANT  JUDGMENT— ALIAS  EXE- 
CUTION.— Failure  to  revive  a  judgment  after  execution  has  been 
levied  on  the  property  of  the  judgment  debtor,  an  appraisement 
made,  and  the  property  advertised  for  sale  in  his  lifetime  does  not 
render  void  a  sale  made  under  an  alias  execution  issued  after  his 
death.  Such  sale  is  valid,  and  the  alias  execution  performs  the 
office  of  a  writ  of  venditioni  exponas  at  common  law.  (Ruin  v. 
Young,  31S.) 

5.  JUDICIAL  SALES— AD.TOTTRNIVTRNT  OF.-Tf  an  officer 
Strikes  off  real  estate  to  the  highest  bidder  at  the  time  and  place 
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duly  advertised  for  its  sale  under  execution,  and,  after  the  persons 
there  assembled  have  dispersed  and  gone,  the  oflBcer  retuma  to  the 
place  of  sale  because  of  the  purchaser's  failure  to  comply  with  his 
bid  and  the  conditions  of  sale,  and,  shortly  before  the  expiration  of 
the  advertised  hour  of  sale,  publicly  announces  that  the  sale  is 
adjouined  for  two  weeks,  such  adjournment  is  not  legal,  and  the 
sale  held  under  such  notice  is  void.  To  render  such  adjourned  sale 
legal,  notice  thereof  must  be  given  In  the  presence  and  hearing  of 
the  persons  assembled  at  the  time  and  place  first  fixed  for  the  sale. 
(Weatherby  v.  Slape,  627.) 

See  Fraudulent  Conveyances,  9,  10;  Injunctions,  1;  Replevin,  7. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXEICUTORS  AND  ADMINISTRATORS— ADMINISTRA- 
TION ON  ESTATE  OF  LIVING  PERSON.— NO  COURT  UAS,  NOR 
CAN  HAVE,  JURISDICTION  to  grant  letters  of  administration  on 
the  estate  of  a  living  person,  though  he  may  be  supposed  to  be  dead. 
Such  grant  of  letters,  as  well  as  the  administration,  is  absolutely 
null  and  void.    (Carr  v.  Brown,  855.) 

2.  CONSTITUTIONAL  LAW.  —  ADMINISTRATION  UPON 
THE  ESTATE  OF  A  LIVING  PERSON  is  a  deprivation  of  prop- 
erty without  due  process  of  law.  Hence,  a  statute  authorizing  the 
estate  of  a  living  person,  because  of  his  absence  for  a  certain  time 
without  being  heard  from,  to  be  administered  upon  as  If  he  were 
dead  is  unconstitutional  and  void.    (Carr  v.  Brown,  855.) 

3.  EXECUTORS  AND  ADMINISTRATORS.— PAYMENT  BY  A 
FOREIGN  DEBTOR  TO  THE  DOMICILIARY  ADMINISTRATOR 
will  be  a  bar  to  a  suit  brought  by  an  ancillary  administrator  subse- 
quently appointed.     (Frothingham  v.  Shaw,  475.) 

4.  EXECUTORS  AND  ADMINISTRATORS  —  POWER  TO 
BORROW  MONEY  AND  MORTGAGE  LAND.— Under  a  will  giving 
an  executor  power,  should  it  be  necessary,  to  raise  money  in  such 
way  as  seemed  best  to  him  for  the  payment  of  debts,  the  executor 
has  power  to  borrow  money  and  to  secure  the  debt  by  a  deed  or 
mortgage.    (Fletcher  v.  American  Trust  etc.  Co.,  164.) 

5.  EXECUTORS  AND  ADMINISTRATORS  —  BORROWING 
MONEY  IN  EXCESS  OF  DEBTS.— While  an  executor  with  au- 
thority to  borrow  money  for  the  payment  of  debts  has  no  power 
to  borrow  more  than*  the  amount  of  the  debts,  yet  a  lender  has 
the  right  to  presume  that  this  power  was  properly  exercised,  and 
need  not  Inquire  into  the  amount  of  the  debts,  and  if  he  loans 
more  than  the  amount  of  the  debts  and  the  contract  Is  free  from 
fraud  and  collusion,  the  estate  is  boimd.  (Fletcher  v.  American 
Trust  etc.  Co.,  164.) 

6.  EXECUTORS  AND  ADMINISTRATORS  —  BORROWING 
MONEY— ATTORNEYS'  FEES.— An  executor,  having  power  under 
a  win  to  raise  money  for  the  payment  of  debts  in  such  munuer 
as  seems  best  to  him,  has  authority  to  contract  for  the  payment  of 
attorneys'  fees  If  the  note  given  for  the  payment  of  money  bor- 
rowed has  to  be  collected  by  suit  (Fletcher  v.  American  Trust  etc. 
Co.,  164.) 

7.  ESTOPPEL— ESTATEJS  OF  DECEDENTS.— One  who  has 
possession  of  the  estate  of  a  decedent  without  administration,  and 
with  the  acquiescence  of  the  heir  at  law  upon  an  agreement  with 
the  latter  to  manage  and  invest  the  estate  for  him.  is  accountal»le 
directly  to  him,  and  cannot  defeat  a  suit  brought  against  him  by 
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such  heir  by  claiming  that  the  right  of  action  Is  In  the  adminis- 
trator of  the  decedent.    (Teasley  v.  Bradley,  113.) 

See  Creditor's  Bill,  3;  Taxes;  Wills. 

EXI'ERT  EVIDENCE. 
See  Witnesses,  3-5. 

FACTOR. 

PAOTORS— EVIDENCE  OF  NEGLIGENCE.-The  question 
of  r-csllgence,  in  the  disposal  of  goods  received  by  a  factor,  held 
by  him  for  a  year  and  then  consumed  by  Are,  may  be  submitted 
to  jury  upon  evidence  of  their  market  value  at  the  time  that  they 
were  received  by  him.    (Usborne  v.  Stephenson,  778.) 

See  Limitation  of  Actions,  4-7. 

FALSE  IMPRISONMENT. 

1.  FALSE  IMPRISONMENT— ACTION  FOR— ARREST  WITH- 
OUT WARRANT.— If  a  person  is  arrested  without  a  warrant,  and 
Is  detained  in  prison  for  an  unreasonable  peiiod  of  five  days  or 
more,  without  any  writ  or  order  of  any  court,  he  has  a  right  of 
action  for  false  imprisonment  not  only  against  the  oflScers  who 
arrested  him,  but  against  those  who  unlawfully  held  him  in  custody. 
(Leger  v.  Warren,  738.) 

2.  FALSE  IMPRISONMENT— ACTION  FOR— DEFENS'E^  AR- 
REST WITHOUT  WARRANT.- In  an  action  for  false  imprison- 
ment, based  upon  an  arrest  without  warrant,  and  detention  for  an 
unreasonable  period,  without  any  writ  or  order  of  court,  it  is  no 
defense  for  the  arresting  officers  that  they  acted  under  orders  from 
a  superior  officer.  They  become,  under  such  circumstances,  wrong- 
doers from  the  beginning,  and  are  liable  as  such  equally  with  those 
by  whom  the  imprisonment  was  continued.     (Leger  v.  Warren,  738.) 

3.  FALSE  IMPRISONMENT— ARREST  UNDER  WARRANT.— 
An  Imprisonment  resulting  from  an  arrest  under  a  valid  warrant 
is  not  a  false  imprisonment.    (Page  v.  Citizen's  Banking  Co.,  144.) 

4.  PARTNERSHIP.  —  MALICIOUS  ARREST  and  malicious 
prosecution  are  causes  of  action  of  a  kindred  nature.  Hence,  if 
a  partnership  is  liable  to  be  sued  as  such  foe  a  malicious  prosecu- 
tion, it  will  also  be  liable  to  be  sued  in  the  same  manner  under 
similar  circumstances  for  a  malicious  arrest.  (Page  v.  Citizens' 
Banking  Co.,  144.) 

5.  RAILROADS-LIABILITY  FOE  FALSE  ARREST.— A  rail- 
road company  is  not  liable  for  the  false  arrest  of  a  passenger  on 
one  of  its  trains,  where  the  conductor  in  charge  of  the  train  merely 
pointed  out  such  passenger  to  a  sheriff  who  had  come  to  arrest  hiro 
as  a  party  suspected  of  a  capital  offense.  (Owena  t.  Wilmington 
etc.  E.  B.  Co.,  642.) 

FELLOW^-SERVANTa 
Bee  Master  and  Servant. 

FENCES. 
See  Railroads,  8. 

PORECLOSURHL 
See  Mortgages. 
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FOREIGN  CORPORATION. 
See  Corporations,  19-26i. 

FORMER  JEOPARDT. 
See  Pleading,  9. 

FRAUD. 

FRAUD— PROOF  OF.— If  fraud  Is  alleged,  great  latitude  of 
proof  is  allowed,  and  every  fact  or  circumstance  from  which  a  legal 
Inference  of  fraud  may  be  drawn  is  admissible.    Yet  fraud  cannot 
be  presumed,  but  must  be  proved,  clearly  and  distinctly,  by  the- 
party  alleging  It.    (Snayberger  v.  Fahl,  818.) 

See  Infants;  Marriage  and  Divorce,  15,  18. 

FRAUDULENT  CONVEYANCE. 

1.  FRAUDULENT  CONVEYANCES  —  PLEADING.  —  Allega- 
tions that  a  conveyance  is  without  consideration  and  for  the  purpose- 
of  hindering  and  delaying  creditors  are  not  conclusive  even  on  de- 
murrer, because  such  conveyance  is  not  void  if  the  debtor  has  other 
property  sufficient  to  satisfy  his  debts.  The  best  and  most  conclu- 
sive evidence  that  the  debtor  has  no  other  property  is  the  return  of 
an  execution  unsatisfied.    (First  Nat.  Bank  v.  Randall,  807.) 

2.  FRAUDULENT  OONVEYANCBS  —  SETIMNG  ASIDE.  — 
After  a  creditor  has  secured  a  lien  by  attachment  upon  property  or 
his  debtor  fraudulently  conveyed,  and  has  recovered  a  judgment 
against  the  grantor,  upon  which  execution  is  to  issue,  a  court  of 
equity  has  .independent  and  auxiliary  jurisdiction  to  set  aside  the 
conveyance  in  order  to  clear  away  a  cloud  upon  the  title,  so  that  the 
interest  of  the  debtor  may  be  sold  to  better  advantage  for  both  hl» 
and  his  creditor's  benefit.     (First  Nat.  Bank  v.  Randall,  867.) 

3.  FRAUDULENT  CONVEYANCE— BILL  TO  SET  ASIDE- 
PLEADING.— If  a  grantee  in  voluntary  conveyance  is  a  party  to  » 
bill  to  set  it  aside  as  fraudulent  against  creditors,  it  is  not  necessary 
to  allege  that  he  actually  parlicijiated  in,  or  was  privy  to,  the  gran- 
tor's fraudulent  purpose.    (First  Nat.  Bank  v.  Randall,  867.) 

4.  FRAUDULENT  CONVEYANCES  —  ATTACK  AT  LAW.— 
If  a  transfer  of  property  is  fraudulent  and  void  as  to  a  creditor, 
the  debtor  retains  his  Interest  in  the  property,  as  to  such  creditor, 
notwithstanding  the  conveyance,  and  the  latter  may  aittack  it  in  an. 
action  at  law.     (Fii-st  Nat.  Bank  v.  Randall,  867.) 

5.  FRAUDULENT  CONVEYANCES— PREFERENCES.— If  a 
creditor  takes  a  judgment,  or  conveyance,  or  payment  in  any  form, 
to  secure  an  actual  debt,  the  transaction  is  valid  against  other- 
creditors,  although  the  former  knew  that  the  effect  would  be  to* 
postpone  the  others,  and  the  debtor  intended  it  to  have  that  effect. 
The  criterion  is  not  the  effect  but  the  fraudulent  Intent  (Snay- 
berger V.  Fahl,  818.) 

6.  FRAUDULENT  CONVEYANCES— PREFEREXCES.—To  Im- 
peach the  securing  or  payment  of  an  actual  debt  there  must  be  evi- 
dence tending  to  show,  first,  some  other  advantage  or  benefit  to  the 
debtor  beyond  the  discharge  of  his  obligation,  or,  secondly,  some 
other  benefit  to  the  creditor  beyond  n>ere  payment  of  his  debt,  or 
lastly,  some  injury  to  other  creditors  beyond  mere  postponement  of" 
the  debt  preferred.    (Snayberger  v.  Fahl,  818.) 

7.  FRAUDULENT  CONVEYANCES  -  PREFERENCE'S. -THE 
MOTIVE  OF  THE  CREDITOR  preferred  and  not  of  the  debtor 
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determines  the  fraudulent  character  of  a  conveyance  or  transaction 
attacked  on  the  ground  that  It  was  made  with  intent  to  defraud 
other  creditors.    (Snayberger  ▼.  Fnhl,  818.) 

8.  FRAUDULENT  CONVEYANCESr-PREFBRENOES— MORT- 
OAGB. — If  a  moitg.Tge  defectively  executed  Is  given  for  a  valid 
debt,  the  mortgagor  may,  just  before  a  verdict  is  taken  against  him 
by  another  creditor,  absolutely  convey  the  mortgaged  premises  to 
tho  mortgagee,  and  if  the  amount  of  the  mortgage  is  just  about  the 
same  ns  the  value  of  the  property,  and  the  only  intent  of  the  parties 
is  to  secure  payment  of  the  mortgage,  the  conveyance  Is  not  fraudu- 
lent ns  to  other  creditors.    (Snayberger  v.  Fahl,  818.) 

0.  EXECUTIONS  — SALES  — FRAUDULENT  CONVEYANCES 
—E.TE€T.MEXT.— After  levy  upon  real  property  in  possession  of  a 
«lebtor,  ho  cannot,  with  a  view  to  defeat  the  execution  creditor, 
transfer  the  possession,  even  to  the  real  owner,  who  must  pursue 
his  title  by  an  action  in  ejectment  against  the  purchaser  at  the 
sheriff's  sale.    (Felgenspan  v.  Drieslgacker,  799.) 

10.  EXECUTIONS— SALES— FRAUDULENT  CONVEYANCES. 
A  mortgagor  cannot,  by  confession  of  judgment  In  ejectment,  de- 
liver possession  of  a  lot  claimed  to  be  mortgaged  to  the  mortgagee, 
eo  as  to  defeat  the  claim  of  an  execution  creditor  of  such  mort- 
f:agor  who  has  already  levied  an  execution  on  such  lot  (Feigens- 
pan  V.  Drieslgacker,  799.) 

See  Creditor's  Bill,  1;  Dower,  81 

GAME  LAW. 

1.  GAME  LAWS— CONSTRUCTION.— A  statute  making  It  "un- 
lawful to  sell,  offer  for  sale,  or  have  In  possession  for  sale  any 
species  of  trout  at  any  time,"  applies  with  as  much  force  to  trout 
lawfully  caught  in  another  state,  shipped  into  the  state,  and  becom- 
ing a  part  of  the  general  property  thereof,  as  it  does  to  those  caught 
therein.    (State  v.  Schuman,  754.) 

2.  GAME  LAWS— PROHIBITION  ON  SALE  OF  GAME.— A 
«tate  may  prohibit  the  taking  or  sale  of  fish  within  its  borders,  and 
If  fish  are  caught  in  another  state,  brought  into,  mingled  with, 
and  become  a  part  of  the  mass  of  the  property  of  the  state  where 
their  sale  is  prohibited,  the  person  who  imports  them  and  violates 
such  law  must  suffer  the  penalty  prescribed  thereby.  (State  v. 
Schuman,  754.) 

8.  GAME  LAWS-CONSTRUCTION-OONSTITUTIONAL  LAW 
—DUE  PROCESS  OP'  LAW.— A  statute  making  it  "unlawful  to  sell, 
offer  for  sale,  or  have  in  possession  for  sale  any  species  of  trout 
At  any  time,"  applies  to  trout  shipped  into  the  state  and  offered  for 
sale,  and  as  to  a  person  offering  such  fish  for  sale  or  selling  them, 
the  statute  is  not  unconstitutional  as  depriving  him  of  his  propeity 
without  due  process  of  law.    (State  v.  Schuman,  754.) 

GAMING. 
See  Municipal  Corporations,  8;  Lottery;  Police  Power,  S. 

GARNISHMENT. 
See  Attachment,  5-8. 

GIFTS. 
See  Husband  and  Wife,  2,  8. 
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grain  options. 
See  Police  Power,  3;  Statutes,  19. 

GUARDIAN  AND  WARD. 

1.  GUARDIAN  AND  WARD— INOOMPBTBNTS-.TURISDIO^ 
TION  TO  APPOINT  GUARDIAN. -In  case  of  application  for 
guardianship  of  an  Incompetent  person,  he  must  l)e  served  with 
proper  notice  of  the  time  and  place  of  the  he^iring,  In  order  to  give 
the  court  jurisdiction  to  make  the  appointment.  An  order  and 
notice  merely  specifying  the  day  of  hearing  without  naming  the 
hour  or  place  Is  insufflcieut.     (McGee  v.  Hayes,  57.) 

2.  aUARf)IAN  AND  WARD— INCOMPETENTS— NOTICE  OF 
HEARING—WAIVER-PRBSENCE  OP  INCOMPETENT.-Proper 
notice  of  the  time  and  place  of  heaiing  of  an  application  for  the 
appointment  of  a  guardian  for  an  incompetent  person,  necessary 
to  give  the  court  Jurisdiction  to  act,  is  not  waived  by  the  presence 
of  such  incompetent  at  the  Jitaring.     (McGee  v.  Hayes,  57.) 

3.  GUARDIAN  AND  WARD  —  INCOMPETENTS  —  CODLAT- 
ERAI.  ATl'ACK  UPON  JURISDICTION.— If  proceedings  for  the 
npiiointment  of  a  guardian  for  an  incompetent  person  show  upon 
their  face  that  the  court  was  without  jurisdiction  to  make  the 
oi'der  appointing  such  guardian,  it  is  subject  to  collateral  attaclc 
(McGee  V.  Hayes,  57.) 

HEALTH  INSPECTOR. 
See  Officers,  12. 

HIGHWAY. 

1.  LAW  OF  ROAD.— The  driver  of  a  team  taking  the  left-hand 
side  of  the  highway  assumes  the  risk  of  consequences  which  may 
arise  from  his  inability  to  get  out  of  the  way  of  another  team  ap- 
proaching  on  the  right  side  of  the  road,  and  is  responsible  for  Injury 
su.<?tained  by  the  latter  while  exercising  ordinary  care.  (Angell  v. 
Lewis,  881.) 

2.  LAW  OF  ROAD.— One  who  violates  the  law  of  the  road  by 
driving  on  the  left  side  assumes  the  risk  of  such  experiment,  and  is 
required  to  use  greater  care  than  if  he  had  kept  to  the  right,  and  If, 
under  such  circumstances,  a  collision  takes  place,  the  presumption 
Is  against  the  person  on  the  left  side  of  the  road,  especially  if  the 
accident  occurs  in  the  dark.    (Angell  v.  Lewis,  881.) 

3.  LAW  OF  THE  ROAD.— The  driver  of  a  team  has  the  right  to 
presume  that  the  driver  of  a  team  coming  in  an  opposite  direction 
will  observe  the  law  of  the  road  and  keep  to  the  right,  as  he  him- 
self is  doing.     (Angell  v.  Lewis,  881.) 

4.  LAW  OF  ROAD.— If  the  driver  of  a  team  observing  the  law 
of  the  road  discovers  a  team  approaching  in  an  opposite  direction 
in  time  to  prevent  a  collision,  by  stopping  or  otherwise,  it  is  his  duty 
to  do  so,  aflthough  the  driver  of  the  otlier  team  is  guilty  of  negligence 
in  violating  the  law  of  the  road.    (Angell  v.  Lewis,  881.) 

5.  NEGLIGENCE— BICYCLES— LAW  OF  ROAD.— The  rights 
and  duties  of  a  person  on  a  bicycle  and  a  driver  of  a  wagon  on  the 
highways  in  a  city  are  reciprocal;  each  is  required  to  obey  the  law 
of  the  road,  and  conform  to  its  requirements  by  passing  to  the 
right     (Foote  V.  American  Product  Co.,  800.) 

6.  LAW  OF  ROAD.— By  the  law  and  custom  of  the  land.  It  is 
the  duty  of  persons  traveling  in  wagons  or  other  vehicles  meeting 
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each  other  on  the  public  road  to  pans  to  the  right.  (Foote  t.  Ameri- 
can Product  Co.,  80G.) 

7.  LAW  OF  ROAD— BICYCLES.— The  fact  that  a  person  Is 
riding  a  bicycle  does  not  deprive  him  of  the  protection  of  the 
law  of  the  road,  but  requires  the  driver  of  a  wagon  to  accord  him 
tiie  same  privileges  and  rights  In  the  highway  as  though  he  were 
using  a  carriage.    (Foote  v.  American  Product  Co.,  806.) 

S.  NEGLIGENCE— LAW  OF  ROAD-BICYCLES.— If  a  person 
riding  a  bicycle  on  the  right-hand  side  of  the  street,  at  an  ordinary 
rate  of  speed,  and  ringing  his  bell  as  he  approaches  a  crossing.  Is 
there  met  by  a  wagon  driven  at  a  moderate  rate  of  speed  ai"ound 
tlie  corner  in  such  way  as  to  show  an  intention  to  drlvje  along  the 
street  on  the  same  side  as  the  bicyclist,  and  the  latter.  In  attempt- 
ing to  prevent  a  collision  and  to  dismount.  Is  thrown  under  the 
wagon  and  injured,  the  question  of  the  negligence  of  the  parties 
Is  for  the  jury  to  determine  under  proper  Instructions,  and  binding 
Instructions  for  the  defendant  is  error.  (Foote  v.  American  Product 
Co.,  806.) 

9.  NEQ LICENCE— LAW  OF  ROAD— BICYCLES.— If  a  bicyclist, 
observing  the  law  of  the  road,  acts  on  the  assumption  that  the 
driver  of  a  wagon  will  conform  thereto,  and.  without  any  fault  of 
the  former,  he  Is  placed  In  a  dangerous  position  by  the  negligence 
or  carelessness  of  the  driver  of  the  was'on,  he  cannot  be  held  to 
the  same  strict  measure  of  care  as  under  ordinary  circumstances 
In  attempting  to  relieve  himself  from  the  perilous  situation.  (Foote 
T.  American  Product  Co.,  80G.) 

10.  NEGLIGENCE— EVIDENCE— LAW  OF  ROAD— BICYCLES. 
In  an  action  by  a  bicyclist  against  the  owner  of  a  wagon  to  recover 
for  personal  injury  suffered  in  a  collision,  while  the  bdcycllst  was 
conforming  to  the  law  of  the  road,  and  the  driver  of  the  wagon 
was  not,  a  municipal  ordinance  requiring  all  vehicles,  including 
bicycles,  to  keep  to  the  right  is  admissible  in  evidence,  not  as  proof 
of  negligence,  but  to  be  considered  with  other  evidence  In  ascer- 
taining whether  the  defendant  is  guilty  of  negligence.  (Foote  ▼. 
American  Product  Co.,  806.) 

HOMESTEAD. 

HOMEiSTEADS— CON\  EYANCE  OF.— A  deed  execnted  by 
the  head  of  the  family  pending  the  continuance  of  the  homefetead 
estate  and  purporting  to  convey  the  revei-sionary  Interest  In  the 
propeily  therein  embraced  Is  valid  and  effective;  (Huntress  v.  An- 
derson, 105.) 

Bee  Judgment,  13. 

HOMICIDE. 

1.  HOMICIDE— RECKLESS  USE  OF  FIREARMS.— The  mere 
fact  that  a  person  handles  a  gun  in  a  careless  and  reclcless  man- 
ner and  death  results  to  another  therefrom  does  not  necessarily 
make  the  person  handling  the  gun  guilty  of  murder.  To  constitute 
the  killing  murder  It  must  appear  that  there  was  an  intention 
on  the  part  of  the  slayer  to  discharge  the  gun,  and  that  the  cir- 
cumstances were  such  that  an  act  of  that  character  naturally 
tended  to  desti-oy  human  life.    (Austin  v.  State,  134.) 

2.  HOMICIDE— RECKLESS  USE  OF  FIREARMS.— If  a  person 
recklessly  discharges  a  gun  at  another,  and  death  results  there- 
from, or*  If  he  recklessly  discharges  a  gun  Into  a  crowd,  although 
at  no  particular  person,  and  death  results  to  some  one,  such  kill- 
ing is  murder.    (Austin  v.  State,  134.) 
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8.  HOMICIDE— RECKLESS  USB  OF  FIREARMS— If  death 
results  to  one  from  the  discharge  of  a  gun  in  the  hands  of  an- 
other, without  an  intention  to  kill  or  to  discharge  the  gun,  the 
person  In  whose  hands  the  gun  was  held  is  not  guilty  of  murder, 
although  the  gim  may  have  been  handled  in  a  careless  and  negli- 
gent, or  even  reckless,  manner.  In  such  case  the  slayer  is  guilty 
of  involuntary  manslaughter  only,  and  the  particular  grade  of  that 
crime  depends  upon  whether  it  was  lawful  for  the  slayer  to  be  In 
possession  of  a  deadly  weapon  at  the  time  and  place  of  the  kill- 
ing.   (Austin  V.  State,  134.) 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— NECESSARIES— LOAN  TO  WIFE. 
A  husband  is  not  liable  for  money  loaned  to  his  wife  with  which  to^ 
buy  necessaries.     (Marshall  v.  Perkins,  841.) 

2.  HTTSBAND  AND  WIFE.— GIFT  BY  DEPOSIT  IN  BANK.— A 
deposit  of  money,  the  separate  property  of  a  wife,  In  a  bank,  and 
the  taking  of  a  pass-book  showing  an  account  in  her  name  and 
that  of  her  husband,  "payable  to  the  order  of  either  of  them," 
does  not  of  itself  show  any  gift  to  him,  nor  any  joint  interest  in 
the  deposit  with  right  of  survivorship;  and  the  burden  of  proof  is  ■ 
upon  the  husband's  donee  of  such  deposit  to  show  that  It  did  not 
coutinue  to  be  the  separate  property  of  the  wife.  (Denigan  v.  San 
Francisco  Sav.  Union,  35.) 

3.  HUSBAND  AND  WIFE— DEPOSIT  IN  BANK.— JOINT  IN- 
TEREST in  money,  the  separate  property  of  the  wife,  with  right 
of  survivorship  therein,  cannot  be  established  by  showing  a  deposit 
of  such  money  in  bank,  and  the  taking  of  a  pass-book  in  the  names 
of  the  hiisband  and  wife,  "payable  to  either  of  them."  without  any 
express  declaration  between  the  parties  that  the  money  should  be 
held  by  them  in  joint  tenancy.  (Denigan  v.  San  Francisco  Sav. 
Union,  35.) 

4.  HUSBAND  AND  WIFE-HER  RIGHT  OF  ACTION  FOR 
ALIENATION  OF  HIS  AFFECTIONS.— Under  statutes  which 
recognize  the  separate  property  rights  of  a  wife  and  permit 
her  to  sue  without  joining  her  husband,  she  has  a  right  of  action 
against  a  third  party  for  alienating  her  husband's  affections.  (Bet- 
ser  V.  Betser,  30?,.) 

5.  HUSB.\ND  AND  WIFE— PARTIES.— The  statutory  right  of 
action  of  a  wife  for  a  wrong  done  to  her  is  her  separate  property, 
and  her  husband  cannot  control  or  interfere  with  the  conduct  of 
the  suit  or  appeal  from  the  decision  therein.  (Walker  v.  Philadel- 
phia, SOL) 

G.  NEGLIGENCE— EVIDENCE— VALUE  OF  SERVICES  AS 
NURSE.- In  an  action  by  a  husband  to  recover  for  the  loss  of  his 
wife's  services  resulting  fi-om  a  personal  injury  to  her,  evidence  of 
his  daughter  as  to  what  she  was  earning  in  her  employment  given 
up  by  her  in  order  to  nurse  her  mother  after  such  injury  is  inad- 
missible. The  lia'bility  of  the  defendant  in  such  case  is  the  ordinary 
wages  of  such  attendance.     (Walker  v.  Philadelphia,  801.) 

7.  HUSBAND  AND  WIFE-SEPARATE  ACTIONS  FOR  NEG- 
LIGENCE—BSTOPPET^STATUTE  OF  LIMITATIONS.-If  a  wife 
maintains  her  statutory  action  and  recovers  judgment  for  personal 
injury,  and  a  settlement  is  effected  by  whioli  the  defendant  with- 
draws its  motion  for  a  new  trial,  and  as  part  of  the  consideratlMi 
for  prompt  payment  without  further  contest,  the  husband's  right  of 
action  for  the  loss  of  his  wife's  services  resulting  from  such  injury 
is  barred  by  the  issue  of  a  writ  and  its  discontinuance  and  the  set- 


1004  Index. 

tlement  of  the  action  of  record,  the  husband  Is  thereby  ectopped 
from  maintaining  an  action,  even  by  leave  of  court,  especially  after 
his  right  Is  barred  by  limitation.  In  snch  case  the  action  of  the 
court  In  strlivlng  off  such  discontinuance  and  permitting  him  to  sue 
is  improvident  and  erroneous.    (Wallior  i»i  Thiladelphla,  801.) 

See  Dower;  Judgment,  10. 

HYPOTHETICAL  QUESTION. 
Bee  Witness.  6. 

IMPRISONMENT  FOR  DEBT. 
See  Bastardy. 

IMPROVEMENTS. 
Bee  Vendor  and  Purchaser. 

INDEPENDENT  CONTRACTTOB. 
See  Master  and  Servant,  & 

INDICTMENT. 
Bee  Contempt,  4;  Pleading,  10. 

INFANTS. 

1.  INFANTS— TORT  IJABITJTY— FRAUD  INDUCING  CON- 
TRACT.— An  Infant  cannot  be  held  liable  for  fraud  or  conversion, 
where  to  maintain  the  action  the  plaintiff  must  show  that  there 
was  a  contract,  which  was  part  and  parcel  of  the  fraudulent  trans- 
action.   (Slayton  v.  Barry,  510.) 

2.  INFANCY— CONTRACrr  OF  MINORS.— A  minor  may  bind 
himself  by  contract  for  necessaries,  if  reasonable,  or  by  a  contract 
beneficial  to  hlra.    (I'ardey  v.  American  Ship  Windlass  Co.,  844.) 

8.  INFANCY.— CX)NTRAOT  OF  APPRENTICESHIP  entered 
into  by  a  minor,  with  the  consent  of  his  father,  containing  reason- 
able provision  for  his  compensation  and  instruction  in  a  useful  art, 
and  that  a  certain  sum  per  week  shall  be  retained  from  his  wages 
and  paid  to  him  at  the  end  of  the  term,  or  forfeited  If  he  shall 
leave  the  employment  before  the  end  of  tlie  term,  or  be  discharged 
before  that  time  for  cause.  Is  beneficial  to  the  Infant,  and  In  all  re- 
spects binding  on  him,  and  if,  after  reaching  majority,  he  volun- 
tarily leaves  the  employment  before  the  end  of  his  apprenticeship, 
the  wages  retained  under  the  contract  are  forfeited  by  him.  (Par- 
dey  V.  American  Ship  Windlass  Co.,  844.) 

4.  ACTION  BY  MINOR— WHO  MAY  MAINTAIN.— If  the  father 
of  a  minor  child  has  disappeared  and  abandoned  the  matrimonial 
domicile,  the  mother  may  appear  in  court  in  behalf  of  such  minor 
and  assert  the  rights  of  the  latter.  (Williams  y.  Pope  Mfg.  Co.. 
890.) 

INHERITANCE  TAX. 
See  Taxes. 

INJUNCTION. 

1.  INJUNCnON-EXKrUTION  IN  REPLEVIN— Injunction  Is 
the  proper  remedy  to  restrain  the  enforcement  of  an  alternative 
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money  judgment  In  an  action  for  the  recovery  of  personalty  after 
tender  of  the  property.    (Marks  v.  Willis,  752.) 

2.  INJUNCTION— STOCKHOLDER'S  RIGHT  TO  INSPECT 
BOOKS  AND  RECORDS.— The  proper  remedy  to  enforce  the  statu- 
tory Hght  of  a  stockholder  in  a  corporation  to  Inspect  the  book» 
and  records  thereof  is  by  injunction.  (Cinciimati  etc.  Co.  v.  HofC- 
uieister,  707.) 

6ee  Equity,  2;  Officers,  1,  2;  Replevin.  7;  Waters,  2. 

INSANE     PERSONa 

1.  INSANITY.— DELUSION  IS  A  BELIEF  that  something  ex- 
ists which  does  not  exist,  and  which  no  rational  person,  in  the 
absence  of  evidence,  would  believe  to  exist  (Hemingway's  Estate, 
815.) 

2.  INSANE  DELUSION  MAY  EXIST,  although  the  belief  enter- 
tained la  not  a  physical  impossibility.  If,  however,  such  belief  Is 
entertained  against  all  evidence  and  probability,  and  after  argument 
to  the  contrary.  It  afiCords  ground  for  the  inference  that  the  person 
entertaining  it  labors  under  an  insane  delusion.  (Medill  v.  Snyder, 
807.) 

See  Guardian  and  Ward,  1-3;  Wills,  7, 8. 

INSOLVENCY. 

See  Bankruptcy;  Banks,  4-6;  Corporations,  13,  14;  Creditor's  BUI; 
Fraudulent  Conveyances,  5-8. 

INSl^UOTIONS. 

1.  TRIAL— INSTRUCTIONS.— If,  In  an  action  for  an  account 
and  settlement,  the  defendant  pleads  payment,  and  introduces  evi- 
dence In  support  of  such  defense,  the  failure  of  the  court  to  in- 
struct the  jury  thereon  is  error.    (Teasley  v.  Bradley,  113.) 

2.  TRIAT^INSTRUCTIONS  AS  TO  EFFECT  OF  WRITTEN 
INSTRUMENT. — If  a  written  instiument  sufficient  in  form  and 
execution  is  in  evidence,  it  is  the  duty  of  the  court  to  instruct  the 
jury  as  to  its  legal  effect    (Capital  Lumbering  Co.  t.  Learned,  792.) 

3.  TRIAL^INSTRUCrriONS.— If  binding  instructions  are  given 
to  the  jury,  or  where  the  court  refuses  to  take  off  a  compulsory 
nonsuit,  the  reason  for  such  action  should  be  at  least  briefly  stated, 
us  an  aid  to  counsel  as  well  as  to  the  appellate  court,  (Foote  T. 
American  Product  Co.,  806.) 

See  Agency;  Appeal;  Mobs,  8. 

INSURANCE. 

1.  INSURANCTE-BENEFIT  SOCIETIES— VESTED  RIGHTS. 
The  right  of  a-  legally  designated  beneficiary  to  insurance  under  a 
certificate  of  membership  iu  a  benefit  society  becomes  vested  upon 
the  death  of  the  member,  and  no  subsecjuent  action  of  the  society 
can  change,  nor  affect,  such  righti.  (Independent  Foresters  v.  Kel- 
Iber,  785.) 

2.  INSURANCE— BENEFIT  SOCIETIES— VESTED  RIGHTS. 
Under  a  benefit  certificate  issued  by  a  benevolent  association  the 
beneficiary  therein  usually  has  no  vested  interest  until  the  death 
of  the  member,  and  until  then  the  latter  can  change  the  beneficiary 
without  his  consent  by  complying  with  the  by-laws  and  rules  of  the 
organization.    (Independent  Foresters  v,  Keliher,  785.) 
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8.  INSURANCE-BENEFIT  SOCIETIES— CHANGE  OF  BEN- 
EFICIARY.—A  member  of  a  benevolent  Insxiratice  association  can- 
not change  the  beneficiary  named  in  his  certificate  of  membership 
except  in  the  manner  pointed  out  in  the  by-laws  and  rules  of  the 
association,  and  any  material  deviation  therefrom  invalidates  the 
vhange  or  transfer.     (Independent  Foresters  v.  Ivoliher,  ISj.) 

4.  INSURANCE— BENEFIT  SOCIETIt^S— CHANGE  OF  BEN- 
EFICIARY.—If  the  by-laws  of  a  benevolent  insurance  assntiation 
require  a  member  who  wishes  to  change  his  beneficiary  to  file  a 
written  petition  with  his  local  branch  of  the  association,  stating 
<ertain  facts,  and  directing  the  local  secrctai-y  to  send  the  petition 
and  the  certificate  of  meml>ership  to  the  grand  secretai-y,  who  shall 
Issue  a  new  one,  the  failure  of  the  member  to  file  sucli  petition  or 
surrender  his  old  certificate  is  an  omission  of  material  acts,  and  an 
alteration  by  the  local  secretary  of  the  name  of  the  beneficiary  in 
the  original  certificate  is  Ineffectual  to  change  the  beneficiary.  (In- 
dependent Foresters  v.  Keliher,  785.) 

5.  INSURANCE-BENEFIT  SOCIETIES— CHANGE  OP  BENE^ 
FICIARY —WAIVER  OF  BY-LAWS.— The  failure  of  the  grand 
lodere  of  a  benevolent  insurance  order  to  supply  subordinate  lodges 
with  proper  blank  forms  of  petition  for,  or  application  for,  change 
of  beneficiaries,  or  the  failure  of  a  subordinate  lodge  to  meet  on  a 
regular  day  when  a  petition  for  change  of  a  beneficiary  might  have 
been  considered,  Is  not  a  waiver  of  the  by-laws  of  the  organization 
as  to  change  of  beneficiaries,  nor  Is  it  any  excuse  on  the  part  of 
the  insured  member  for  failing  to  8ul)stantially  comply  with  such 
by-laws.     (Independent  Foresters  v.  Keliher,  785.) 

6.  INSURANCE,  LIFE  —  BENEFICIARY  —  OWNERSHIP  OF 
POLICY— POWER  TO  TRANSFER.— A  life  insurance  policy,  and 
the  money  to  become  due  upon  it,  belong,  the  moment  It  is  Issued, 
without  delivery,  to  the  person  named  therein  as  beneficiary;  and 
there  is  no  power  in  the  person  procuring  the  insurance,  by  any 
act  of  his,  by  deed  or  will,  to  transfer  to  any  other  person  the 
interest  of  the  beneficiary  without  the  latter's  consent  The  bene- 
ficiary designated  in  the  policy  Is  the  proper  person  to  receipt  and 
sue  for  the  insurance  money.    (Jaclvson  Bank  v.  Williams,  G'M.) 

7.  INSURANCli>-LIFE— BANKIUJi'TCY.- A  policy  of  insur- 
ance on  the  life  of  a  bankrupt,  payable  to  his  legal  representa- 
tives, and  having  no  cash  surrender  value  and  no  value  for  any 
purpose  except  the  contingency  of  Its  becoming  valuable  at  the 
death  of  the  bankrupt  If  the  premiums  are  kept  paid,  does  not 
vest  in  the  trustee  in  bankruptcy  as  assets  of  the  bankrupt's  estate. 
<Morris  v.  Dodd,  129.) 

«.  VENDOR  AND  PURCHASER— I/OSS  BY  FIRE. -When  a 
binding  agreement  Is  entered  into  to  sell  land,  and  the  Improvements 
thereon  were  destroyed  by  fire  before  the  vendor  was  In  a  condi- 
tion to  convey  and  before  the  vendee  had  gone  Into  possession, 
the  loss  falls  upon  the  vendor  and  not  on  the  purchaser.  (I'hinizy 
V.  Guernsey,  207.) 

9.  INSURANCE  MONEY— WHO  ENTITLED  TO— VENDOR 
AND  PURCHASER— Where,  as^betweeu  a  vendor  and  vendee  of 
real  estate,  the  Improvements  on  which  are  destroyed  by  fire,  the 
loss  falls  upon  the  vendor,  he  is  entitled  to  collect  and  bold  the 
money  due  on  insurance  policies  Issued  on  the  pi'operty.  (I'hiuizy 
V.  Guernsey,  207.) 

10.  INSURANCE,  FIRE— MISSTATEMENT  AS  TO  OWNER- 
f?lIIP. — If  the  owner  of  an  undivided  one-half  Interest  In  a  build- 
ing states  In  bis  written  npplicatinn  for  firo  insurance  that  he  is 
the  sole  and    unconditional  owner  of  the  building,   the   issuance   is 
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Tofd,  altfiough  such  applicant  Is  sincere  In  making  such  misstate- 
ment, as  his  co-owner  had  verbally  promised  to  convey  to  him  upon 
the  payment  of  a  certain  sum.  (Liverpool  etc.  Ins.  Co.  v.  Cochran, 
624.) 

11.  INSURANCE  —  PROOFS  OF  I/)SR  —  FORFFTTUP.F  OF 
POLICY.— Under  an  insurance  policy  which  provides  that  proofs 
of  loss  shall  be  furnished  within  sixty  days,  but  the  furnishing  of 
the  proofs  within  such  time  is  not  made  a  condition  precedent  to 
recovery,  the  failure  so  to  do  will  operate  simply  to  postpone  the 
right  of  the  insured  to  bring  a  suit  until  after  he  has  furnished  the 
proofs  of  lo.t^s  required  by  the  policy.  (Southern  Fire.  Ins.  Co.  v. 
Knight,  216.) 

12.  INSURANCE— PROOFS  OF  LOSS— TIME  OF  FURNISH- 
ING.—"Where  an  insurance  policy  stipulates  that  the  loss  shall  not 
become  payable  until  sixty  days  after  the  proofs  of  loss  have  been 
furnished,  and  requires  also  that  any  suit  on  the  policy  must  be 
commenced  within  twelve  months  after  the  fire,  the  insured  must 
submit  his  proofs  of  loss  in  time  for  sixty  days  to  elapse  between 
the  time  when  they  were  furnished  and  the  expiration  of  the 
twelve  months'  limitation.     (Southern  Fire  Ins.  Co.  v.  Knight,  210.) 

13.  INSURANCE  —  IRON-SALE  CLAUSE.  —  INVOICIvS  OP 
GOODS  PURCHASED,  covering  every  article  embraced  within  a 
stock  of  merchandise  on  a  given  day,  is  not  an  inventory  of  such 
stock  with  the  meaning  of  an  "iron-safe  clause,"  which  requires 
the  insured  to  take  a  complete  itemized  inventory  of  stock  on  hand 
at  least  once  in  each  calendar  year.  (Southern  Fire  Ins.  Co.  v. 
Knight,  21G.) 

14.  INSURANCE-DIFFERENT  CLASSES  OF  PROPERTY- 
ENTIRE  CONTRACT— FORFEITURE.— Where  an  insurance  policy 
is  issued  in  consideration  of  a  gross  premium,  and  provides  that 
the  policy  shall  be  void  in  the  event  of  a  breach  of  a  certain  con- 
dition named  therein,  and  this  condition  is  broken,  no  recovery 
tan  be  had  on  the  policy,  though  separate  classes  of  property  are 
insured,  and  the  stipulation  violated  relates  solely  to  a  matter  con- 
nected with  but  one  of  these  classes.  (Southern  Fire  Ins.  Co.  v. 
Knight,  210,) 

15.  INSURANCE^  PIRE^PROOF  OF  LOSS.— If  a  policy  of  In- 
surance stipulates  that  if  fire  occurs  the  insured  shall  give  im- 
mediate notice  of  any  loss  thereby  in  writing  to  the  company,  and, 
In  sixty  days  after  the  fire,  shall  render  a  sworn  statement  stat- 
ing the  knowledge  and  belief  of  the  insured  as  to  the  time  and 
origin  of  the  fire,  and  that,  in  the  absence  of  compliance  with  such 
stipulations,  no  action  can  be  maintained  nL;;iiiist  tho  insurer,  the 
submission  of  proofs  of  loss  to  the  insurer  within  the  time  pre- 
scribed is  a  condition  precedent  to  the  pnynient  of  the  loss  or  the 
m.'iintenance  of  an  action.     (Cannon  v.  Phoenix  Ins.  Co.,  124.) 

16.  INSURANCE—FRIENDLY  FIRES.— If  fire  is  employed  as 
an  agent,  either  for  the  ordinary  purposes  of  heating  the  insured 
building,  for  the  purposes  of  manufacture,  or  as  an  instrument  of 
art,  tlie  insurer  is  not  liable  for  the  consequences  thereof,  so  long 
as  the  fire  itself  is  confined  within  the  Umits  of  the  agencies  em- 
ployed, as  from  the  effects  of  smoke  or  heat  evolved  thereby,  or 
escaping  therefrom  from  any  cause,  whether  Intentional  or  acci- 
dental.    (Cannon  v.  Phoenix  Ins.  Co.,  124.) 

17  INSURANX^E>-FIRE-SMOKB  AND  WATER-FRIENDLY 
FIRES  —Under  a  policy  of  Insurance  against  all  direct  loss  or  dam- 
age by  fire  the  insurer  is  not  Uable  for  damage  arising  from  smoke 
#nd  soot  escaping  from  a  defecU\e  stovepipe  and  resultiJig  from  a 
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fire  Intentionally  built  In  a  stove  and  kopt  confined  therein,  nor 
for  damage  caused  by  water  used  In  cooling  a  portion  of  the  build- 
ing heated  by  such  stovepipe,  when  the  use  of  such  water  Is  not 
necessary  to  prevent  Ignition.    (Cannon  v.  Phoenix  Ins.  Co.,  124.) 

18.  INSURANCE— FIRR— EVIDENCE— PROOF  OF  LOSS— In 
an  action  on  a  fire  insurance  policy,  parol  evidence  Is  not  admis- 
sible on  the  part  of  plaintiff  to  prove  a  fact  in  support  of  his  claim 
of  loss,  when  no  proof  thereof  has  been  made  and  presented  to 
the  Insurer  prior  to  the  Institution  of  the  suit,  and  it  does  not 
appear  from  the  record  that  such  fact  was  not  discovered  by  plain- 
tiff before  suit  was  brought.    (Cannon  v.  Phoenix  Ins.  Co.,  124.) 

19.  CONSTITUTIONAL  LAW— PROHIBITING  FOREIGN  IN- 
SURANCE.—THE  LEGISLATURE  has  power  to  prohibit  foreign 
insurance  companies,  their  agents  or  brokers,  from  soliciting  busi- 
ness within  a  state,  even  though  the  insurance  contract  makes  the 
solicitors  the  agents  of  the  insured  in  the  transaction.  (Common- 
wealth V.  Nutting,  483.) 

See  Agency. 

INTEREST. 

1.  MUNICIPAL  CORPORATIONS  —  INTEREST  ON  WAR- 
RANTS.— Warrants  for  the  payment  of  money  against  a  municipal 
corporation  presented  to  the  city  treasurer  and  indorsed  by  him  "not 
paid  for  want  of  funds."  as  authorized  by  ordinance,  are  there- 
after Interest  bearing  from  that  date.    (Monteith  v.  Parker,  768.) 

2.  MUNICIPAL  CORPORATIONS  ARE  LIABLE  FOR  INTER- 
EST on  their  debts  the  same  as  individuals.  (Monteith  v.  Parker. 
7C8.)  ' 

3.  MUNICIPAL  CORPORATIONS  —  INTEREST  ON  WAR- 
RANTS.—If  an  interest  bearing  warrant  against  a  city  Is  surren- 
dered and  others  to  an  equal  amount  are  issued  in  lieu  thereof,  and 
dated  and  indorsed  as  the  original,  the  later  issue  cannot  be  re- 
garded as  a  payment,  but  merely  as  an  exchange,  and  they  too  bear 
Interest  the  same  as  the  original.    (Monteith  v.  Parker,  768.) 

4.  CARRIERS  —  NEGLIGENT  DELAY  —  DAMAGES-INTER- 
EST.—A  Judgment  for  damages  against  a  carrier  for  negligent  de- 
lay in  the  shipment  of  goods  does  not  bear  interest  as  matter  of  law. 
iRaikoad  ▼.  Cabinet  Co.,  033.) 

See  Usury. 

INTERPLEADER. 

JURISDICTION  OVER  NONRESIDENT— INTERPLBADEB 
—ESTOPPEIi.— Where  a  nonresident  is  made  a*  defendant  by  » 
proceeding  in  the  nature  of  an  Interpleader,  and  a  judgment  is 
rendered  against  him  upon  a  personal  service  of  process  in  the  state 
>\  luTo  ho  resides,  such  Judgment  Is  void,  and  a  recital  therein  that 
service  had  been  duly  made  and  that  he  should  be  forever  barred 
of  any  claims  in  respect  to  the  subject  matter  of  the  suit  worka  no 
estoppeL    (Hinton  t.  Penn  Mutual  Life  Ins.  Co.,  636.) 

INTERSTATE  COMMERCBl 

1.  INTERSTATE  COMMERCE— AGENCY.-If  a  person,  after 
obtaining  orders  for  goods  from  resident  customers,  submits  such 
orders  in  his  own  name  to  a  nonresident  manufacturer,  and  ob- 
tains the  goods  which  are  charged  to  him  Individually,  shippod  to 
him  directly  in  a  single  package,  which  is  broken  by  him,  and  the 
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goods  delivered  to  the  several  customers  and  the  price  collected  bj 
him,  the  transaction  Is  not  one  of  Interstate  commerce  exempt  from 
a  state  license  or  privilege  tax,  and  he  sells  the  goods  as  owner, 
and  not  as  an  agent.    (Croy  v.  Obion  County,  931.) 

2.  CONSTITUTIONAL  LAW  —  INTERSTATE  COMMERCE  — 
INTERI'iJRENOE  WITH  SEAMEN.— A  statute  making  it  a  crime 
to  persuade  or  attempt  to  persuade  any  seaman  to  leave  any  vessel 
within  the  jurisdiction  of  the  state,  is  a  valid  exercise  of  the 
police  power,  and  not  unconstitutional  as  a  regulation  of  or  inter- 
ference ■with  interstate  or  foreign  commerce.  (BJx  parte  Young, 
772.) 

3.  CONSTITUTIONAL  LAW— INTERSTATE  COMMERCE.-It 
is  only  when  a  statute  of  a  state  conflicts  with  an  act  of  Congress 
regulating  foreign  or  interstate  commerce,  or  conLi'avenes  the  gen- 
eral policy  of  the  government,  that  it  must  yield.  (Ex  parte  Young, 
772.) 

4.  CONSTITUTIONAL  LAW— REGULATION  OF  COM^IERCE. 
A  state  has  power  to  enact  a  statute  regulating  commerce  within 
its  borders  if  the  subject  covered  is  one  over  which  Congi-ess  has 
not  assumed  controL    (Ex  parte  Young,  772.) 

JOINT  LIABILITY. 

1.  TO  MAKE  PERSON®  JOINT  TORT  FEASORS  they  must 
actively  participate  in  the  act  which  causes  the  injury.    (Brown  y. 

Louisburg,  677.) 

2.  RELEASE— EFFECT  OF,  ON  PARTY  SECONDARILY 
LIABLE  FOR  TORT.— A  full  release  and  discharge,  for  a  valuable 
consideration,  of  a  party  primarily  liable  for  a  tort  injury  operates 
as  a  release  of  the  party  secondarily  liable,  especially  where  the 
latter  is  entitled  to  recover  from  the  former  whatever  damages  he 
might  be  compelled  to  pay  to  the  injured  party.  (Brown  v.  Louis- 
burg, 677.) 

See  Torts. 

JUDGMENT. 

1.  JUDGMENT -ASSIGNMENT.— Without  an  assignment  of  the 
undertaking  on  appeal  the  assignee  of  a  judgment  cannot  maintain 
an  action  against  the  sureties  on  the  appeal  bond,  no  matter 
whether  the  assignment  was  made  pending  the  appeal  or  after 
the  judgment  has  become  a  finality.     (Chilstrom  v.  Eppinger,  46.) 

2.  JUDGMENTS  —  ASSIGNMENT.  —  THE  CONTRACT  OF 
SURETIES  upon  an  appeal  bond  is  entirely  distinct  from,  and 
Independent  of,  the  judgment,  and  not  a  necessary  Incident  to  It, 
and  the  rights  under  It  do  not  pass  by  assignment  of  the  jud^rment. 
(Chilstrom  v.  F.ppinger,  46.) 

3.  JUDGMENTS  AGAINST  DEAD  PERSONS-COLLATERAL 
ATTACK.— A  judgment  against  a  deceased  defendant  theretofore 
duly  served  with  process  is  void,  and  both  such  judgment  and  a 
sale  under  execution  in  satisfaction  thereof  may  be  collaterally  at- 
tacked.    (Keger  v.  Vickery,  318.) 

4.  JUDGMENTS  —  SISTEB  STATE  —  CONCLUSIVENESS  OF 
PRESENT  DEBT.— A  judgment  recovered  In  another  state  is  not 
conclusive  of  the  existence  of  a  present  debt,  because  of  the  defenses 
which  may  be  urged  against  it.    (First  Nat  Bank  r.  Randall,  867.) 

5.  JUDGMENTS.— COURTS  HAVE  INHERENT  POWER  TO 
AMEND  OR  SET  ASIDE  their  Judgments  for  cause.  (State  ▼. 
Watson,  871.) 

Am.  St.  Bop.,  Vol.  LXXVIII-M 
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0.  JUDGMENTS-RES  JUDICATA-DEFENSE  AVATLABLB 
ON  FIRST  TRIAL.— After  final  Judgment  in  attachment,  a  release 
alleged  to  have  been  given  after  the  attachment  and  before  the 
return  day  of  the  writ  is  not  avn liable  as  a  defense  in  an  action  on 
the  bond  given  to  release  the  property  from  attachment.  Such  de- 
fense Avas  •within  the  Unowledjje  of  tlie  defendant,  nnd  should  have 
been  pleaded  in  the  suit  on  the  attachment,  and  he  is  concluded  by 
the  judgment  therein.     (Tucker  v.  CaiT,  893.) 

7.  JUDCxMENTS— RES  JUDICATA  AVAILABLE.— A  judgment 
Is  conclusive  against  all  defenses  which  might  have  been  set  up  be- 
fore it  was  rendered,  and  this  is  true  for  the  purposes  of  every 
Bubs<>quent  suit  between  the  same  parties  and  their  privies,  whether 
founded  upon  the  same  or  a  dill'erent  cause  of  action.  (Tuclier  v. 
Carr,  89:i.) 

8.  JUDGMENTS— RES  JUDICATA  —  PARTIES.— A  judgment 
recovered  agaiust  a  municipal  corporation  for  injury  caused  by  a 
defect  or  obstruction  in  the  highway  is  conclusive  evidence  of  its 
necessary  facts  and  conditions,  in  a  subsequent  action  by  the  mu- 
nicipality agaiust  a  third  person,  the  author  of  the  defect  or  nui- 
sance, wlio  is  liable  over  and  who  was  notified  of  the  first  suit. 
(I'awtucket  v.  Bray,  837.) 

9.  JUDGMENTS— RES  JUDICATA— PARTIES.-No  party  Is,  as 
a  general  rule,  bound  in  a  subsequent  suit  by  a  judgment,  unless 
the  adverse  party,  now  seeking  to  secure  the  benefit  of  the  former 
adjudication,  would  have  been  prejudiced  by  it  If  it  had  been  deter- 
mined the  other  way.  In  order  to  come  within  the  rule  as  to  res 
judicata,  the  first  judgment  must  have  been  binding  on  both  par- 
ties to  the  second  action.     (Walker  v.  Philadelphia,  801.) 

10.  JUDGMENTS— RES  JUDICATA- HUSBAND  AND  WIFE.— 
If  a  wife,  in  an  action  to  which  her  husband  is  merely  a  formal  par- 
ty, recovers  judgment  for  pei-sonal  injury  to  herself,  and  her  hus- 
band brings  another  action  to  recover  for  the  loss  of  the  wife's  ser- 
vices resulting  fi-om  the  same  injury,  the  record  of  the  first  suit  is 
not  admissible  in  evidence,  as  conclusive  of  the  defendant's  negli- 
gence. Such  record  is  res  inter  alios  acta,  and  instead  of  being  con- 
clusive of  such  negligence,  is  wholly  inadmissible.  (Walker  v. 
Philadelphia,  801.) 

11.  RES  JUDICATA-RECOVERY  OP  MONEY  PAID  ON 
JUDGMENT.— A  bank,  which  pays  its  money  to  satisfy  a  judgment 
obtained  against  it  by  mistake  as  trustee  of  the  principal  defendant 
in  a  court  of  competent  jurisdiction,  in  a  suit  in  which  the  bank  was 
duly  served  with  process,  and  appeared  and  voluntarily  took  such 
action  as  made  the  judgment  a  necessary  result  of  the  proceedings, 
cannot  recover  such  money,  so  long  as  the  judgment  remains  un- 
reversed.    (People's  Savings  Bank  v.  Heath,  481.) 

12.  RES  JUDICATA- SUBMISSION  ON  AGREED  FACTS.— 
The  fact  that  a  case  is  submitted  on  agreed  facts,  so  that  all  ob- 
jections to  the  form  of  action  are  waived  cannot  authorize  a  court 
to  disregard  the  effect  of  a  former  unreversed  judgment  (People's 
Savings  Bank  v.  Heath,  481.) 

13.  JUDGMENTS— RES  JUDICATA-APPEALABLE  ORDERS. 

An  order  denying  the  right  of  an  insolvent  dL'btor  to  tl>e  proceeds 
of  a  crop  grown  upon  land  claimed  by  him  as  a  homestead,  and 
establishing  the  right  of  the  assignee  In  Insolvency  thereto,  is 
appealable,  and,  after  the  time  for  an  appeal  therefrom  has  elapsed, 
becomes  res  judicata  and  a  bar  to  an  action  by  the  homestead 
claimant  to  recover  the  value  of  the  crop  against  such  assignee  in 
bis  individual  capocity.    (Sunkler  v.  McKenzie,  86.) 
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14.  JUDGMENTf?— HT^g  JUDICATA.— The  determlnatton  of  a 
substantial  matter  of  right  upon  motion  or  summary  proceeding 
upon  which  the  parties  interested  have  a  right  to  be  heard  and 
necessai-ily  decided  by  the  court  as  the  basis  for  the  order  finally 
entered,  is  res  judicata  whenever  the  same  subject  matter  is  sousht 
to  be  litigated  in  an  independent  action  between  the  same  parties 
(Sunliler  v.  McKenzie,  S6.) 

See  Executions,  3,  4;  Justice  of  Peace,  1-3;  Replevin,  & 

JUDICIAL  SALE. 
See  Auction,  8;  Executions,  8-5. 

JURISDICTION. 

1.  JURISDICTION,  EXTRATERRITORIAL,  OF  STATES  OP 
THE  UNION. — Each  state  in  the  Union  is  a  coequal  with  the  others 
in  point  of  authority  and  poAver,  and  one  state,  through  its  coui  ts, 
cannot  extend  its  coercive  power,  nor  provide  for  personal  service 
of  process,  nor  aflect  by  judicial  determination  property  outside 
of  its  own  territory;  any  such  attempt  is  a  usurpation  of  authoiity 
and  void.     (Hinton  v.  Fenn  Mutual  Life  Ins.  Co.,  636.) 

2.  JURISDICTION— SERVICE  OF  SUMMONS— JUDGMENT. 
The  fact  of  service  of  summons,  rather  than  proof  of  its  service, 
gives  the  court  jurisdiction  of  the  person  of  the  defendant,  and, 
if  he  is  in  fact  served  with  summons,  a  return  showing  upou  its 
face  that  it  was  made  by  one. having  authority,  even  though  not 
in  fact  so  made,  confers  upon  the  court  jurisdiction  to  hear  and 
determine  the  case,  and,  until  set  aside  by  some  valid  proceeding, 
a  judgment  by  default  based  thereon  is  valid.  (Banli  of  Oxluaid  v. 
Dodson,  42.) 

3.  JURISDICTION— WAIVER  OF  RIGHT  TO  ASSAIL.-If  de- 
fendant is  in  fact  served  with  summons,  and  does  not  appear  nor 
in  any  way  call  in  question  the  regularity  of  the  service,  talies  no 
steps  to  have  the  judgment  set  aside,  and  permits  his  propei-ty  to 
be  sold  without  objection,  pursuant  to  the  judgment  entered  in 
the  action,  and  pays  a  deficiency  judgment,  he  cannot,  alter  the 
time  for  appeal  has  expired,  attack  such  judgment  by  questioning 
the  regularity  of  the  service  of  the  summons.  (.Banli  of  Uriaud  v. 
Dodson,  42.) 

4.  JURISDICTION— LOSS  OF.— After  a  court  has  entered  Its 
Judgment  upon  a  service  of  summons,  appearing  from  the  record 
to  have  been  regular,  it  has  no  jurisdiction  to  again  try  the  case 
until  that  judgment  is  set  aside;  and  after  the  time  for  an  appeal 
therefrom  has  elapsed  and  the  judgment  has  been  satlsfieil.  its 
Judgment  at  the  second  trial  of  the  case  under  an  alias  summons 
is  void.    (Bank  of  Orland  v.  Dodson,  42.) 

See  Appeal,  10,  11;  Equity,  1,  2. 

JURY. 
See  TriaL 

JUSTICE  OF  PEACE. 

1.  JUSTICE'S  C50URT— JURISDICTION-VOID  JUDGMENT. 
A  justice's  court  is  without  jurisdiction  of  an  action  upon  a  note 
stipulating  for  attorneys'  fees  in  event  of  suit  when  the  amount 
of  the  principal  and  attorneys'  fees  dcuiundod  exceed  the  stutuiory 
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Jurisdictional  amoimt,  nnd  the  jiuljrment  rendered  In  snch  action 
l8  void.    (De  Jamntt  v.  Mnrquez,  90.) 

2.  JUDGMENTS-JUSTICE  OP  PEACE.— A  Justice's  Judgment 
for  a  definite  sum  and  costs  is  valid,  and,  though  the  words  "sub- 
ject to  all  credits.  If  any,"  are  added  thereto,  they  may  be  rejected 
as  surplus.nge.    (Torllla  v.  Alexander,  928.) 

3.  JUDGMENTS.— JUSTICE  OF  PEACE  has  the  same  right  and 
power  to  correct  his  judgments  as  coui-ts  of  record  have.  (Torilla 
T.  Alexander,  928.) 

See  Appeal,  10,  11. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— LEASE,  WHEN  COMPLETE. 
A  verbal  contract  of  lease,  complete  in  itself  independent  of  any 
■writing,  and  unaccompanied  by  an  intention  to  have  it  reduced  to 
writing  as  perfecting  it,  is  an  enforceable  contract.  If  such  verbal 
contract  is  made  and  subsequently  the  parties  agree  that  it  shall 
be  reduced  to  writing  and  signed,  but  this  is  never  done.  It  is  still 
fuforceable  as  a  binding  contract.    (Laroussini  v.  Werlein,  350.) 

2.  L.ANDLORD  AND  TENANT— VERBAL  LEASE  WHEN  IN- 
COMPLETE.—If  a  verbal  contract  of  lease  is  agreed  upon  with  the 
understanding  and  intention  that  It  shall  be  reduced  to  writing  and 
signed,  and  that  the  written  lease  shall  take  the  place  of  the  verbal 
agreement,  then,  until  the  written  lease  is  drawn  and  signed,  the 
contract  is  incomplete,  and  either  party  before  signing  may  retract, 
dec-line  to  go  further  and  refuse  to  consummate  the  agreement. 
(Laroussiiii  v.  Werlein,  3oO.) 

3.  LANDLORD  AND  TENANT— ASSIGNMENT  OP  RIGHT  TO 
RENEW  LEASE.— The  right  of  a  tenant  to  renew  a  lease  is  assign- 
able, and  the  boiiefit  of  such  right  may  be  enforced  by  the  assignee. 
(MoClintock  v.  Joyner,  541.) 

4.  LANDLORD  AND  TENANT— RIGHT  TO  RENEW  LEASE- 
WHEN  ilAY  BE  EXERCISED.— The  right  of  the  tenant  to  renew 
the  lease  not  limited  by  grant  may  be  exercised  at  any  time  during 
the  original  term,  unless  the  tenant  is  called  upon  by  the  landlord 
to  exercise  or  decline  his  privilege  of  renewal  at  an  earlier  period. 
(McCliutock  v.  Joyner,  541.) 

5.  LANDLORD  AND  TENANT— LIABILITY  TO  STR.VNGER. 
A  landlord  out  of  possession  is  liable  to  a  stranger  for  the  defective 
conditions  of  premises  under  lease,  when  they  are  a  nuisance  when 
leased,  or  in  the  nature  of  things  must  become  so  by  their  use,  or 
when  the  premises  are  let  to  be  used  for  purposes  for  which  they 
are  not  fit  or  safe,  and  this  was  known,  or  oujiht  to  have  been 
known  to  the  landlord  at  the  time  of  making  the  lease.  (Henson 
V.  Beckwith.  817.) 

0.  LANDLORD  AND  TENANT— LIABILITY  TO  THIRD  PER- 
SON.—If  promises  at  the  time  wlien  leased  are  not  a  nuisance  nor 
unfit  for  the  purposes  for  which  they  are  leased,  and  Injury  happens 
to  some  guest  of  the  tenant,  through  some  act  of  the  latter,  or  while 
he  has  sole  pos.sos.sion  of  the  premises,  the  landlord  Is  not  liable 
llierefor.     (Uensou  v.  Beckwith,  847.) 

7.  LANDLORD  AND  TENANT-EVICTION  FROM  PART  OP 
PREMISES— APPORTIONMENT  OF  RENT.— If  a  tenant  is  evicted 
from  part  of  the  leased  premises  through  a  sale  under  a  deed  of 
triist  of  which  he  had  knowledge  when  taking  the  lease,  he  Is  not 
entitled  to  occupy  the  remaining  part  of  the  premises  rent  free, 
but  is  liable  for  a  due  proportion  of  the  rent  for  that  part  (Cheairs 
.T.  CoalM,  540.) 
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8.  T^ANDLORD  AND  TENANT— EVICTION  FROM  PART  OP 
PREMISES— APPORTIONMENT  OP  RENT.— If  a  lessee  Is  evicted 
from  part  of  the  premises  by  a  paramount  title,  and  continues  ia 
possession  of  the  other  part,  his  rent  must  be  apportioned,  and  he 
must  pay  a  reasonable  proportion  of  the  rent  for  the  land  held  by 
Lim,  and  cannot  hold  it  rent  free.    (Chealrs  v.  Coats,  54G.) 

9.  LANDLORD  AND  TENANT  —  EVICTION  FROM  PART 
OF  PREMISES— UNLAWFUL  DETAINER— EVIDENCE— In  an 
action  by  a  landlord  in  unlawful  detainer,  against  his  tenant,  evicted 
from  part  of  the  premises,  but  occupying  the  remainder  and  refusing 
to  pay  any  rent  therefor,  evidence  is  admissible  to  show  that  such 
eviction  was  by  paramount  title  of  which  the  tenant  had  notice 
when  taking  the  lease.  Evidence  is  also  admissible  to  show  a  pro 
rata  distribution  of  the  rent  for  that  part  of  the  premises  which  the 
tenant  continues  to  occupy.    (Chealrs  v.  Coats,  546.) 

See  Elevators.  1-3. 

LARCENY. 

1.  LARCJENT  BY  BAILEE.— The  crime  of  larceny  after  a  trust 
can  be  shown  only  by  proof  that  the  bailee  has  made  a  fraudu- 
lent conversion  to  his  own  use  of  the  thing  intrusted  to  him.  If 
there  is  no  proof  of  positive  fraud  or  intentional  wrong  on  the 
part  of  the  accused,  there  can  be  no  conviction.  (Almand  v.  State. 
140.) 

2.  LARCENY  BY  PLEDGOR.— A  pledgee  has  a  special  prop- 
erty In  the  thing  pledged,  and  a  pledgor  who  takes  the  property 
from  the  possession  of  the  pledgee  with  the  fraudulent  intent  and 
felonious  design  of  depriving  the  latter  of  such  possession  and 
of  his  security  may  be  convicted  of  larceny.    (Henry  v.  State,  137.) 

See  Burglary,  I ;  Officer,  3. 

LAW  OP  THE  ROAD. 
See  HlghwaySi 

LEASB. 
Bee  Landlord  and  Tenant. 

LEGACY. 
See  Wills. 

LETTERS. 
Bee  Libel.  1. 

LIBEL. 

1.  LIBBL— WHERE  AND  WHEN  PUBLISHED-LETTER 
SENT  BY  MAIL.- A  libel  contained  in  a  letter  written  and  mailed 
in  one  state  to  an  addressee  in  another  state  is  not  published  until 
such  letter  is  received  and  read.    (McCarlie  v.  Atkii^^on,  540.) 

2.  LIBEL.  CONCEALMENT  OF  CAUSE  OF  ACTION-STAT- 
UTE OF  LIMITATIONS.— The  sending  of  libelous  matter  by  mail 
to  another  state  where  the  letter  Is  opened  and  read  Is  not  a  fraud- 
ulent concealment  of  the  contents  of  the  letter  or  Its  publication, 
or  of  the  cause  of  action  for  the  libel  so  as  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations.  (McCarlie  v.  Atkinson, 
540.) 
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3.  LIBBT^ -PRIVILEGED  COMMUNIOATIONS-COURT  PRO- 
CEEDINGS.—A  full  and  fair  report  of  proceedings  In  open  court 
upon  a  matter  standing  for  final  decision,  even  though  the  inquiry 
maj'  be  preliminary  and  ex  parte.  Is  privileged.  This  rule,  how- 
ever, gives  no  license  to  pul)li8h  libelous  mattw  simply  because  It 
is  found  In  the  files  of  a  coui-t  (Metcalf  v.  Times  Publishing  Co., 
DOO.) 

4.  LIBEIv-PUBLICATION  OF  CHARGES  FILED  IN  COURT. 
One  person  may  make  charges  against  another  for  adjudication  and 
as  to  him  they  are  privileged,  but  this  does  not  confer  upon  others 
the  right  to  publish  and  spread  them  before  they  come  up  for  ad- 
judic  ation,  and  such  publication  may  be  libel.  (MetcAlf  v.  Times 
I'nblishing  Co..  90Q.) 

5.  LIBEL— PRIVILEGED  COMMUNICATION-^OOURT  PRO- 
CEEDING, WHAT  IS.— An  application  made  in  chambers  before 
n  single  judge  upon  a  motion  for  an  ex  parte  injunction  before  and 
until  a  hearing  is  a  proceeding  in  court,  a  fair  and  full  report  of 
Avhicli  may  be  published  as  privileged  matter.  (Metcalf  v.  Times 
Publishing  Co.,  900.) 

«.  LIBEL— PUBLICATION  OF  PLEADINGS  OR  COURT  PRO- 
CEEDINGS.-Whether  judicial  proceedings  be  in  a  court  of  record 
or  not,  finished  or  unfinished,  ex  parte  or  otherwise,  no  individual 
and  no  newspaper  has  the  rigiit  to  publish  mere  arbitrary  selections 
from  the  proceeilings  or  the  pleadings  in  the  case,  consisting  of 
those  portions  which  impute  crime  or  moral  turpitude  to,  or  cast 
ridicule  or  odium  upon,  the  person  to  whom  they  refer.  Such 
garbled  report  of  the  pleadings  or  the  proceedings  Is  not  privileged^ 
and  its  publication  is  a  libel.  (Metcalf  v.  Times  Publishing  Co., 
000.) 

LIMITATION  OF  ACTIONS. 

1.  LIMITATIONS  OF  ACTIONS— ACKNOWLEDGMENT  OF 
DEBT  AND  PROMISE  TO  PAY— WHEN  SUFFICIENT.— Not  only 
a  promise  to  pay  but  the  acljnowledgment  of  a  present  subsisting 
debt  may  be  Implied  from  the  language  used.  Hence,  If  an  obliga- 
tion ban-ed  by  the  statute  of  limitations  is  presented,  accompanied 
by  a  demand  for  payment,  to  the  malicr,  who  says,  "I  cannot  pay 
It  now,  as  I  have  two  mera1)er8  of  my  family  now  to  suppoit," 
there  is  an  implied  admission  of  a  present  subsisting  debt  and 
an  implied  promise  to  pay,  removing  the  bar  of  the  statute.  (Beeler 
V.  Clarlie,  4.39.) 

2.  LIMITATION     OF     ACTIONS-CONFLICTT     OF     LAWS.— 
Limitation  of  actions  does  not  depend  on  the  law  of  the  place  where 
the  contract  was  made  but  on  the  law  of  the  forum.    (Wright  v. 
Mordaunt,  536.) 

3.  LIMITATION  OF  ACTIONS— CONFLICT  OF  LAWS.— 
The  law  of  the  state  where  'an  action  Is  brought  consisting  of  a  six 
year  limitation  bars  a  suit  on  a  note  made  in  another  state  in  which 
the  period  of  limitation  is  ten  years,  although  both  parties  to  the 
note  resided  in  such  other  state  at  the  time  of  its  execution,  and 
the  maimer  did  not  become  a.  resident  of  the  state  where  suit  was 
brought  until  nearly  six  years  after  the  matusity  of  the  note. 
(Wright  V.  Mordaunt,  536.) 

4.  LIMITATION  OF  ACTIONS— FACTTORS  AND  AGENTS  — 
A  factor  In  possession  of  funds  belonging  to  his  principal,  when 
there  is  nothing  in  the  contract  or  the  custom  of  the  place  requir- 
ing that  the  funds  sliould  bo  paid  over  any  particular  time,  can- 
not set  up  title  to  such  funds  without  notice  to  the  principal  that 
be  no  longer  holds  them  for  his  benefit    The  statute  of  lImitatiou» 
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does  not  begin  to  run  In  his  favor  until  such  notice,  or  until  there 
has  been  a  demand  and  refusal  to  pay,  or  an  account  rendered 
uccompanled  by  an  offer  to  settle.    (Teasley  v.  Bradley,  113.) 

5.  LIMITATION  OF  ACTIONS— FACTORS  AND  AGENTS.— If 
one  per.son  receives  money  from  another  from  time  to  time,  to  In- 
vest and  collect  the  principal  or  intorost,  and  reinvest  the  money 
from  time  to  time  for  the  benefit  of  such  other,  and  it  Is  con- 
templated by  the  agreement  between  the  parties  that  the  person 
receiving  the  money  sli^'ll  use  it  for  the  beneJit  of  sndi  otluT.  and 
there  is  no  time  specified  when  the  money  Is  to  be  returned,  such 
person  holds  the  fund  subject  to  the  demand  of  the  other,  and  no 
limitation  runs  against  the  person  owning  the  fund  in  favor  of 
the  person  collecting  it  until  there  has  been  a  demand  and  refusal, 
or  such  a  lapse  of  time  that  the  law  presumes  a  demand  and 
refusal,  or  until  an  account  has  been  rendered,  accompanied  by 
an  offer  to  settle,  or  the  one  in  possession  has  notified  the  owner 
that  he  no  longer  holds  the  fund  as  the  owner's,  but  claims  title 
to  it  himself.    (Teasley  v.  Bradley,  113.) 

6.  LIJiIITATION  OF  ACTIONS.— Trustees  In  technical  trusts 
cannot,  during  the  continuance  of  the  trust,  plead  the  statute  of 
limitations  against  the  claim  of  the  cestui  que  trust.  (Teasley  v. 
Bradley,  113.) 

7.  LIMITATION  OF  ACTIONS -AGENCY.— If  an  agent  Is  ap- 
pointed for  the  sole  purpose  of  collecting  and  paying  over  money, 
the  statute  of  limitations  begins  to  run  in  favor  of  the  agent  from 
the  time  that  the  fact  thnt  the  collection  has  been  made  came  to 
the  knowledge  of  the  principal.     (Teasley  v.  Bradley,  113.) 

8.  LIMIT.iTIONS— LOANS.— Money  loaned  with  no  agreement 
as  to  the  time  of  repayment  Is  due  immediately,  and  the  statute 
of  limitations  begins  to  run  at  once  In  favor  of  the  borrower. 
(Teasley  v.  Bradley,  113.) 

See  County,  4;  Husband  and  Wife,  7;  Libel,  2;  Mines,  2. 

LIVESTOCK. 
See  Carrier,  1,  2. 

LOTTERY. 

1.  LOTTERY— GAMING.— A  lottery  Is  gaming  within  the  pro- 
visions of  a  city  chai-ter  authorizing  the  city  to  prevent  and  sup- 
pi*ess  gaming.     (Ex  parte  Kameta,  775.) 

2.  LOTTERY  —  MUNICIPAL  ORDINANCES  —  BURDEN  OF 
PROOF. — A  municipal  ordinance  mailing  it  a  criminal  offense  for 
any  person  to  have  a  lottery  ticl^et  in  his  possession,  unless  such 
possession  is  shown  to  be  innocent,  or  for  a  lawful  purpose,  is  void, 
as  casting  the  burden  of  proof  upon  the  defendant  to  show  his  in- 
nocence.   (Ex  parte  Kameta,  775.) 

MALICIOUS  PROSECUTION. 

1.  MALICIOUS  PROSECUTION  —  LEGAL  ADVICE  — STAT- 
UTE OF  LIMITATIONS.— An  action  for  malicious  prosecution  can- 
not be  maintained  If  it  appears  that  such  prosecution  was  com- 
menced upon  the  advice  of  the  district  attorney,  sought  In  good 
faith,  and  based  on  a  full  disclosure  of  all  of  the  facts  known  to 
the  prosecutor.  The  fact  that  the  binding  over  was  after  the  prose- 
cution  was  barred  by  limitation  does  not  make  the  prosecutor  liable 
unless  he  persisted  in  such  prosecution  after  he  knew  that  it  was 
barred.    (Wenger  v.  Phillips,  810.) 
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2.  MALTCflOTJS  PROSEJCITTION-USB  OF  CRIMINAL  PRO- 
CESS—PROBABLE OAUSE)-EVIDENCE.— Proof  that  criminal 
process  has  been  made  use  of  as  a  means  to  collect  a  debt  is  not 
conclusive  in  establishing  want  of  probable  cause  and  the  existence 
of  malice  in  an  action  of  malicious  prosecution.  It  is  prima  facie 
only,  and  while  sufficient  to  shift  the  burden  of  proof  to  the  defend- 
ant. It  may  be  rebutted  by  other  proof.    (Wenger  v.  Phillips,  810.) 

3.  MALICIOUS  PROSECUTION— JOINDER  OF  DEFEND- 
ANTS.—Where  a  partnership,  Its  individual  members,  and  a  third 
person  conspire  together  to  injure  a  plaintiff  In  instituting  and 
carrying  on  a  prosecution,  all  may  be  joined  as  defendants  in  an 
action  for  malicious  prosecution.    (Page  v.  Citizens'  Bank.  Co.,  144.) 

4.  PLEADING.— IN  AN  ACTION  FOR  MALICIOUS  PROSE- 
CUTION AGAINST  A  PARTNERSHIP,  THE  COMPLAINT  should 
allege  that  the  prosecution  was  instituted  and  carried  on  In  fur- 
therance of  the  partnership's  Interests,  and  It  Is  therefore  proper 
to  allege  exactly  In  what  way  the  partnership  was  involved  in 
tlio  matter  which  was  the  foundation  of  the  prosecution.  (Page  v. 
Citizens'  Bank.  Co.,  144.) 

5.  MALICIOUS  PROSECUTION.— A  CJRIMINAL  PROSECU- 
TION, to  give  rise  to  an  action  for  malicious  prosecution,  must 
liave  been  Instituted  without  probable  cause,  maliciously  carried 
on,  and  damage  must  have  ensued  therefrom.  (Page  v.  Citizens' 
Bank.  Co.,  144.)  i 

6.  MALICIOUS  PROSECUTION.— A  CRIMINAL  PROSECU- 
TION HAS  BEEN  "CARRIED  ON,"  so  as  to  support  an  action  for 
malicious  prosecution,  where,  under,  the  authority  of  a  search  war- 
rant, the  premises  of  the  person  named  therein  are  searched  and 
goods  seized  which  are  not  described  in  the  affidavit,  and  such  per- 
son is  arrested  and  carried  before  a  magistrate,  and  after  the 
prosecutor  is  allowed  a  reasonable  time  to  secure  evidence  he  falls 
to  do  so,  and  In  open  court  announces  that  he  cannot  make  out 
a  case  against  the  person  arrested,  and  asks  that  an  order  be  en- 
tered discharging  the  accused  from  custody  and  restoring  to  him 
the  property  wrongfully  seized.    (Page  v.  Citizens'  Bank.  Co.,  144.) 

7.  MALICIOUS  PROSECUTION.— A  CRIMINAL  PROSECU- 
TION IS  AT  AN  END  when  the  prosecution  announces  In  open 
court  that  it  has  no  evidence  to  offer  against  the  accused,  and 
procures  an  order  dismissing  the  warrant  and  discharging  the  ac- 
cused from  custody,  and  no  further  action  Is  ever  taken.  (Page  v. 
Citizens'  Bank.  Co.,  144.) 

8.  PARTNERSHIP-LIABILITY  FOR  MALICIOUS  PROSE- 
OUTION.— A  partnership  is  liable  In  an  action  for  malicious  prose- 
cution, united  In  by  all  the  members  for  the  purpose  of  furthering 
the  Interests  of  the  partnership.    (Page  v.  Citizens'  Bank.  Oo.,  144.) 

MARKETS. 
See  Municipal  Corporations,  9-13. 

MARRIAGE  AND  DIVORCE. 

1.  MARRIAGE  AND  DIVORCE— MARRIAGE  CONTRACT- 
BREACH  OF.— A  contract  to  marry  upon  the  death  of  the  divorced 
wife  of  one  of  the  partios  is  not  "void  for  indeflniteuess  and  uncer- 
tainty."    (Brown  V.  Odili,  914.) 

2.  MARRIAGE  AND  DIVORCE— MARRIAGE  CONTRACT.- 
A  contract  between  two  persons  to  marry  upon  the  death  of  the 
divorced  wife  of  the  man  Is  neither  void  as  being  "in  Illegal  restraint 
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of  marriage,"   nor  as  being  "against  public   policy."    (Brown   r. 
Oclill,  914.) 

3.  MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE.— A 
promise  of  marriage,  whenever  to  be  consummated,  cannot  validly 
subsist  after  one  of  the  parties  has  Intermarried  with  a  third  person. 
(Brown  v.  Odill,  914.) 

4.  MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE.— 
A  promise  of  a  man  to  marry  a  certain  woman  on  the  death  of  his 
divorced  wife  is  effectually  broken,  so  as  to  give  an  immediate 
cause  of  action  by  his  conceded  marriage  to  a  third  woman  while 
his  divorced  wife  still  survives.    (Brown  v.  Odill,  914.) 

5.  MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE- 
MEASURE  OF  DAMAGES.— Plaintiff  is  entitled  to  ret'ovcr  for  a 
breach  of  promise  of  marriage  such  an  amount  as  will  compensate 
her  for  the  injury  received.  The  elements  of  such  damages  are  her 
disappointment  of  reasonable  expectations  of  social,  domestic,  and 
material  advantages  to  be  derived  from  the  promised  marriage,  the 
Injury  to  her  prospects  in  life,  the  wounds  to  her  affections,  and 
her  mental  anguish  and  mortification  resulting  from  the  wrongful 
breach  of  the  contract.    (Brown  v.  Odill,  914.) 

6.  MARRIAGE  AND  DIVORCE— BREACH  OF  PROMISE- 
DAMAGES. — If  the  verdict  for  damages  for  a  breach  of  a  prom- 
ise to  marry  is  not  so  great  as  to  indicate  prejudice,  passion,  caprice, 
or  corruption  on  the  part  of  the  jury,  it  cannot  be  set  aside  for 
excessiveness.    (Brown  v.  Odill,  914.) 

7.  MARRIAGE— NULLITY  OF— VENEREAL  DISEASE.— The 
concealed  existence  in  one  of  the  parties  to  a  marriage  of  a  venereal 
disease  Ijnown  as  syphilis,  which  can  be  so  treated  that  it  will  not 
be  communicated  to  the  other.  Is  not  a  sufficient  ground  for  a  decree 
of  nullity  of  marriage.    (Vondal  v.  Vondal,  502.) 

8.  MARRIAGE  AND  DIVOROE-^COMMON-LAW  MARRIAGE. 
If  a  man  and  woman  are  formally  married  while  one  of  them  la 
under  a  disability,  and,  after  the  removal  of  such  disability,  they 
determine  to,  and  do  continue  to,  live  together  In  good  faith  as  hus- 
band and  wife  without  the  performance  of  another  marriage  cer- 
emony, such  cohabitation  constitutes  a  common-law  marriage,  and 
malies  them  legally  husband  and  wife  after  such  disability  is  re- 
moved.   (Schuchart  v.  Schuchart.  342.) 

9.  MARRIAGE  AND  DIVORCE.— Cruelty,  as  cause  for  divorce 
Is  not  confined  to  acts  of  personal  violence,  but  includes  such  treat- 
ment as  endangei*s  health  and  renders  cohabitation  intolerable. 
(Gardner  v.  Gardner,  924.) 

10.  MARRIAGE  AND  DIVORCE— CRUELTY— EXCESSIVE  IN- 
TERCOURSE.— A  gross  abuse  by  the  husband  of  his  marital  rights, 
such  as  to  compel  his  wife,  a  woman  of  delicate  health,  by  threats, 
to  submit  to  incessant  and  abnormal  sexual  intercourse,  to  the 
serious  Impairment  of  her  health,  is  such  cruelty  as  is  ground  for 
divorce.    (Gardner  v.  Gardner,  924.) 

11.  MARRIAGE  AND  DIVORCE— CRUELTY-PARTIES  AS 
WITNESSES. — Husband  and  wife  are  conipotent  witnc^^f^es  in  di- 
vorce proceedings,  and  may  testify  in  respect  to  any  acts  of  cruelty 
offered  the  one  by  the  other.    (Gardner  v.  Gardner,  924.) 

12.  MARRTAGB  AND  DIVORCE— CRUELTY.— In  an  action  for 
divorce  founded  on  cruelty  as  the  cause  therefor,  adniis.sions  or  con- 
versations by  a  husband  relating  to  the  treatment  of  his  wife  are 
admissible  In  evidence  against  him.    (Gardner  v.  Gardner,  924.) 

1.3.  MARRIAGE  AND  DIVORCE  -  VACATING  DIVORCE  — 
ADULTERY.— After  a  decree  of  divorce  has  been  set  aside  the  prior 
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marriage  Is  \n  full  force,  and  the  husband,  by  thereafter  having  car- 
nal knowledge  of  the  body  of  his  second  wife,  commits  adultery. 
(State  V.  Watson,  871.) 

14.  .TIJDGMENTS  — FRAUD  IN  OBTAINING —VACATION — 
DIVORCE.— Fraud  of  the  party  in  whose  favor  a  judgment  is  ren- 
dered and  the  innocence  of  the  other  party  thereto  are  suflicieut 
grounds  for  vacating  the  Judgment.  Divorce  decrees  are  subject 
10  iliis  rule.    (State  v.  Watson,  871.) 

1.5.  .TIJDG?irENTS  —  DIVORCE  DECREES  -  SETTING  ASIDE 
FOR  FRAUD.— Fraud  of  one  of  the  parties  in  obtaining  a  decree  of 
divorce  is  good  ground  for  setting  it  aside.    (State  v.  Watson,  871.) 

16.  MARRIAGE  AND  DIVORCE-DIVORCE  IN  ANOTHER 
STATE— IfOMICILE— FRAUD.— A  decree  of  divorce  obtained  in 
another  state  upon  false  allegations  of  domicile  therein,  is  fraudu- 
lent and  void  in  the  state  where  the  parties  have  their  real  domicile. 
(Streitwolf  v.  Streitwolf,  630.) 

17.  MARRIAGE  AND  DIVOR(^— CRUEL  TREATMENT.— The 
acts  of  a  wife  In  failing  to  stay  at  home  and  take  care  of  her  aick 
husband,  or  in  refusing  to  consent  to  his  hiring  a  nurse  so  to  do, 
and  in  neglecting  to  properly  administer  medicines  to  him,  he  being 
under  the  care  of  a  physician  and  financially  able  to  procure  proper 
food  and  nursing,  do  not  constitute  such  cruel  and  abusive  treat- 
ment as  will  authorize  a  suit  for  divorce,  though  his  health  was 
temporarily  injured  thereby.     (Bonney  v,  Bonney,  473.) 

18.  DOWER— RIGHT  OF  DIVORCED  WIFEJ-STATUTORY 
CONSTRUCTION.— The  statute  of  Ohio,  giving  to  a  divorced  wife  a 
right  of  dower  In  the  real  estate  of  the  husband  not  allowed  her  as 
alimony,  is  enabling  In  Its  character.  It  creates  no  disability,  nor 
does  It  Impose  any  restraint  on  the  power  of  the  divorced  wife  to  re- 
lease her  dower  right,  In  any  lawful  mode,  either  when  the  divorce 
Is  granted  or  at  any  time  thereafter.    (JuUer  v.  Julier,  697.) 

19.  DIVORGEJ-JURIS^DICTION-AGREEMENTS  AS  TO  ALI- 
MONY.— Under  a  prayer  for  general  relief  in  an  action  for  divorce, 
properly  instituted,  it  Is  within  the  jurisdiction  of  the  court  to  settle 
and  adjust  by  its  judgment  the  rights  of  the  parties  with  respect  to 
the  amount  and  nature  of  the  alimony  that  shall  be  awarded  and 
the  terms  and  conditions  of  its  payment;  and  In  doing  so  It  may 
confirm  and  carry  Into  effect,  by  its  decree,  any  just  and  reasonable 
agreement  between  the  parties  concerning  the  same.  (Julier  v. 
JuUer,  007.) 

20.  DIVORCE-ALIMONY  IN  LIEU  OP  DOWER— JURISDIC- 
TION TO  ORDER  RELEASE— DECREE  AS  A  BAR.— Under  the 
statute  of  Ohio  the  right  of  dower  Is  preserved  after  a  divorce 
granted  by  reason  of  the  husband's  aggression,  but  the  parties  to  a 
suit  for  divorce  in  that  state  may  agree  between  themselves  that  the 
wife  shall  have  alimony  In  her  husband's  real  estate  In  lieu  of  dow- 
er, and  that  the  wife  shall  release  her  right  of  dower,  and  the  court 
has  jurisdiction,  upon  granting  the  divorce,  to  order  the  wife  to  exe- 
cute such  release,  but  if  she  fails  to  do  so  by  the  time  appointed  the 
decree  will,  under  the  statute  of  that  state,  operate  as  such  release, 
and  will  bar  her  right  of  dower  as  effectually  as  if  she  had  executed 
and  delivered  the  release.    (Julier  v.  Julier,  697.) 

21.  ESTOPPEL— AGREEMENT  TO  ACCEP^  ALIMONY  IN 
LIEU  OF  DOWER.— A  wife,  who  has  made  a  just  and  reasonable 
agreement,  in  a  divorce  suit,  concerning  an  allowance  of  alimony  to 
her  in  lieu  of  dower,  which  agreement  has  been  confirmed  and 
carried  Into  effect  by  the  court.  In  its  decree,  is,  at  least  so  long  as 
the  decree  remains  in  force,  estopped  from  alleging  or  proving  that 
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the  agreement  was  unlawful,  as  contravening  public  policy     (Julier 
T.  Julier,  687.) 

22.  DOWER^ACmON  FOR,  BY  DIVORCED  WIFB-DECRBB 

OF  DIVORCE  AS  A  BAR.-If  a  wife,  by  agreement  with  her  hus- 
band, accepts  alimony  in  lieu  of  dower  in  her  husband's  real  estate 
and  the  agreement  is  confirmed  and  carried  Into  effect  by  the  court' 
in  its  decree,  wheieln  the  wife  is  ordered  to  execute,  within  a  certain 
time,  a  release  of  her  dower  right,  but  she  falls  to  do  so  and  sues  for 
dower  after  receiving  the  alimony  awarded,  the  decree  Is  a  legal  bar 
to  the  action,  although  the  agreement  was  pleaded  and  proved  in 
support  of  the  defense,  it  being  neither  necessary  to  establish  the 
defense  nor  competent  to  invalidate  the  decree.  (Julier  v.  Julier 
697.) 

23.  DIVORCE— IGNORANCE  OF  PROVISIONS  OP  DECREE 
AND  ATTORNEY'S  WANT  OF  AUTHORITY— PLEA  OF— WHEN 
UNAVAILING'.— A  wife  who  has  accepted  and,  for  more  than  ten 
years,  retained  the  fruits  of  a  decree  allowing  her  alimony  in  lieu  of 
dower  In  her  husband's  real  estate,  and  which  decree  was  taken  by 
her  attorney  of  record,  cannot,  where  no  fraud  or  collusion  Is  charged, 
be  released  from  the  obligation  of  the  decree  on  the  ground  that  she 
was  Ignorant  of  its  provisions  as  entered  of  record,  or  that  her  attor- 
ney was  without  authority  to  have  it  so  entered.  (Julier  v.  Julier, 
007.) 

MASTER  AND   SERVANT. 

3.  MASTER  AND  SERVANT— FELLOW-SERVANTS— HOW 
DETERMINED. — The  character  of  the  act,  and  not  the  rank  of 
the  person  performing  it,  furnishes  the  test  by  which  to  determine 
whether  in  the  performance  thereof  the  person  acting  Is  the  rep- 
resentative of  the  master  or  a  fellow-servant.  (Morgridge  v.  Provi- 
dence Tel.  Co..  879.) 

2.  MASTER  AND  SERVANT— FELLOW-SERVANTS— SUPER- 
INTENDENT AND  WORKMAN.— A  superintendent  of  a  telephone 
company  in  directing  workmen  to  let  go  their  hold  on  a  telephone 
pole  which  they  are  raising  is  a  fellow-servant  with  them,  when  the 
order  might  as  well  have  been  given  by  any  other  employs  as  by 
such  superintendent.  In  giving  such  order  the  superintendent  does  * 
not  perform  any  act  on  behalf  of  the  company  which  legally  de- 
volves upon  it  to  perform.    (Morgridge  v.  Providence  TeL  Co.,  879.) 

3.  MASTER  AND  SERVANT— DEFECTIVE  TOOLS.— An  em- 
ploys cannot  recover  for  injury  resulting  from  a  defect  in  a  tool 
used  by  him  in  the  customary  manner,  of  a  kind  in  general  use, 
procured  from  and  tested  by  a  reputable  manufacturer,  and  ap- 
proved as  sound  by  the  employe's  superintendent,  as  well  as  by 
the  employs  himself.    (Kent  v.  Yazoo  etc.  R.  R.  Co.,  534.) 

4.  MASTER  AND  SERVANT— SAFEST  APPLIANCES.— A 
railroad  company  Is  not  negligent  in  failing  to  use  the  safest  known 
appliances.  If  those  furnished  are  such  as  are  in  general  use,  and 
are  reasonably  safe.    (Kent  v.  Yazoo  etc.  R.  R.  Co.,  534.) 

5.  CONTRACTS— ENTIRETY.— If  an  employer  makes  a  contract 
to  pay  a  certain  sum  for  a  season's  labor,  and  at  the  end  of  the 
first  month  pays  for  that  month's  services,  he  is  estopped,  when 
sued  for  the  second  month's  wages,  to  assert  that  the  contract  Is  en- 
tire, and  that  he  is  not  to  pay  for  services  until  those  for  the  whole 
season  are  rendered.    (Ramsey  v.  Brown.  520.) 

(?.  BLASTING  — LIABILITY  FOR  -  INDEPENDENT  CON- 
TRACTOR.—A  defendant  is  liable  for  an  injury  to  the  plalntlflTs 
property  by  the  blasting  of  rocks  upon  the  adjoining  land  of  the  de- 
fendant, and  it  Is  no  defense  that  the  work  was  In  the  hands  of  an 
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iudependent  contractor,  whore  blasting  was  contemplated  by  the 
contract,  and  Its  performance  was  certain  to  cause  the  Injury  com« 
plained  of  unless  it  was  guarded  against  (Wetherbee  y.  Parti'idge, 
486.) 

See  Assignment. 

MAXIM. 

MAXIMS.— "THE  PUBLIC  WELFARE  IS  THE  HIGHEST 
LAW,"  is  the  foundation  principle  of  all  civil  government.  (State 
V.  Hay,  691.) 

MINES  AND  MINING. 

1.  MINES  AND  MINING-VALIDITY  OF  IX)CATION.-If,  at 
the  time  of  the  location  of  a  mining  claim,  notice  Is  posted  thereon 
and  subsequently  recorded,  and  the  claim  is  marked  by  monuments, 
80  that  Its  boundaries  can  be  readily  ascertained,  the  location  is 
valid.    (Risch  v.  Wiseman,  783.) 

2.  MINES  AND  MINING— CLAIMS— PRESCJRIPTIVB  TITLE. 
If  a  person  has  held,  occupied,  and  possessed  mineral  land  under 
color  of  title,  in  pursuance  of  law  and  the  local  rules  and  regula- 
tions of  the  mining  district  for  more  than  twenty  years  prior  to  an 
attempted  adverse  location,  it  is  not  then  public  mineral  land,  and 
such  attempted  location  may  be  enjoined.    (lUsch  v.  Wiseman,  783.) 

8.  MINES  AND  MINING— PRESUMPTION.— The  possessor  of 
a  mining  claim  in  a  mining  district  is  presumed  to  be  the  owner 
thereof.    (Risch  v.  Wiseman,  783.) 

MINORS. 
See  Infants. 

MISTAKE. 

1.  EQUITY  JURISDICTION.— MISTAKE  IN  LAW  ta  not  be- 
yond the  reach  of  equity,  and  if  all  parties  understood  the  law  alike, 
all  making  the  same  mistake,  which  operated  to  deprive  one  of  the 
parties  of  a  valuable  right,  and  to  give  the  other  a  material  advan- 
tage not  contemplated  by  either,  a  court  of  equity  may  adjust  their 
property  rights  as  though  the  law  relating  thereto  was,  In  fact, 
as  the  parties  supposed  it  to  be.  if  that  becomes  necessary  in  order 
to  do  justice  between  them.    (Benson  v.  Bunting,  81.) 

2.  CONTRACTS— MISri'AKE— IMPOSSIBLE  CONDITION.— If  a 
person  contracts  to  construct  and  furnish  a  flouring-mill  that  will 
produce  a  result  measured  by  a  certain  standard  assumed  by  both 
parties  to  exist,  when  in  fact  no  such  standard  does  or  can  exist, 
the  contract  is  impossible  of  fulfillment  and  unenforceable.  (Nor- 
■dyke  etc.  Co.  v.  Kehlor,  600.) 

3.  CONTRACTS— MISTAKE.— If  an  attempted  contract  assumes 
the  existence  of,  and  Is  based  upon  the  existence  of,  an  essential 
fact  which  does  not  exist,  there  is  no  meeting  of  the  minds  of  the 
parties  in  n^ality,  and  no  contract  that  can  be  enforced  by  either. 
<Nordyke  etc.  Co.  t.  Kehlor,  600.) 

4.  CONTRACTS  — MISTAKE— IMPOSSIBLE  CONDITION.— If 
by  mutual  mistake  a  contract  Is  founded  upon  a  condition  impos- 
sible of  performance  because  of  the  assumption  of  the  existence  of 
a  fact  which  cannot  exist,  and  its  adoption  by  both  parties  as  the 
sole  standard  by  which  to  test  the  performance  of  the  condition, 
the  contract  cannot  be  enforced,  and  it  is  immaterial  who  furnished 
the  information  upon  which  the  condition  Is  predicated,  or  that  the 
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person  pleading  the  mistake  had  the  means  of  discovering  It,  or 
by  care  and  diligence  might  have  avoided  it  (Nordylie  etc.  Co.  r. 
Kehlor,  600.) 

5.  CONTRACTS  — MISTAKE  — IMPOSSIBLE  CONDITION- 
QUANTUM  MERUIT— ABANDONMENT.-If  by  mutual  mistake  a 
contract  is  founded  upon  a  condition  impossible  of  performance, 
one  of  the  parties,  upon  discovering  that  fact,  is  not  compelled  to 
proceed  with  his  part  of  the  contract  and  trust  to  a  recovery  on 
a  quantum  meruit  for  his  services.  Upon  such  discovery  he  may 
abandon  the  contract.    (Nordyke  etc.  Co.  v.  Kehlor,  600.) 

MOB. 

1.  CONSTITUTIONAL  LAW— STATUTE  FOR  SUPPRESSION 
OF  MOB  VIOLENCE— VALIDITY  OF.-A  legislature  is  authorized, 
under  its  general  police  power,  the  general  taxing  power,  and  Its 
power  to  prescribe  local  taxation  for  commissioners  of  counties,  to 
pass  an  act  "for  the  suppression  of  mob  violence,"  authorizing  the 
recovery  of  a  fixed  penalty  against  the  county  In  which  a  lynch- 
ing takes  place,  and  an  order  to  be  made  on  the  county  commis- 
sioners to  Include  the  same  in  the  next  succeeding  tax  levy.  Such 
legislation,  not  being  an  exercise  of  Judicial  power,  nor  In  contra- 
vention of  the  right  of  private  property,  or  of  the  right  of  trial  by 
Jury,  is  constitutional,  though  the  money  is  turned  over  to  those 
who  suffer  by  the  act  of  lynching.  (Board  of  Commissioners  v. 
Church,  718.) 

2.  CONSTITUTIONAL  LAW— INDIVIDUAL  RIGHTS.-Even  a 

criminal  La's  some  rights  which  cannot  be  forfeited.  Every  per- 
son accused  of  crime  is  guaranteed  a  fair  trial.  He  cannot  be 
deprived  of  life  or  liberty  without  due  process  of  law,  and  It  is  the 
duty,  primarily,  of  local  authorities  to  make  good  the  constitutional 
guaranties  to  the  individual,  but  if  a  large  number  of  the  people 
of  any  county  become  imbued  with  the  lynching  spirit,  the  slate 
must  intervene  to  protect  him.  (Board  of  Commissioners  v.  Church, 
71 S.) 

3.  INSTRUCTIONS  IN  ACTION  FOR  INJURY  BY  MOB- 
WHEN  ERRONEOUS. — In  an  action  to  recover  a  statutory  pen- 
alty for  the  death  of  a  person  caused  by  lynching.  It  Is  erroneous 
to  instruct  the  jury,  in  substance,  that,  if  the  collection  of  persons 
who  lynched  the  deceased  had  assembled  without  any  unlawful 
purpose,  and  afterward  committed  the  acts  of  violence  resulting 
In  his  death,  the  plaintiff  cannot  recover,  and  that  the  verdict 
should  be  for  the  defendant,  for  the  persons  of  an  assembly,  though 
lawfully  assembled,  may  unite  in  unlawful  conduct  and  thus  be- 
come rioters.    (Board  of  Commissioners  v.  Church,  718.) 

4.  PLEADING  IN  ACTION  FOR  STATUTORY  PENALTY- 
PETITION— SUFFICIENCY  OF— MOB  VIOLENCE.— In  an  action 
to  recover  a  statutory  penalty  for  an  injury  received  at  the  hands 
of  a  mob,  the  petition  is  flufficient  where  It  clearly  alleges  that  the 
plaintiCE  and  his  fellow  workmen  were  assaulted  by  a  collection 
of  Individuals,  who  had  assembled  for  an  unlawful  purpose,  and 
tried  "to  exercise  correctional  power"  over  the  plnlntiCf  and  his 
fellows,  without  any  authority  of  law.  and  that  thus  and  thereby 
the  plaintiff  suffered  a  lynching  at  the  hands  of  such  mob,  although 
it  contains  averments  that  the  plaintiff  was  struck  by  "a  heavy 
glass  Insulator,  thrown  at  him  by  one  of  the  mob,"  and  was  "shot 
tJirough  the  leg  with  a  leaden  bullet,  fired  from  a  revolver  in  the 
hands  of  some  of  the  mob,"  as  such  details  are  not  Inconsistent 
with  the  more  general  averments  contained  tlierein.  (Board  of 
Commissioners  v.  Church,  718.) 
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MONOPOLY. 

1.  CORPORATIONS— POWER  OF  PURiCHASH.-A  corporation 
may  lawfully  purchase  the  plant  and  business  of  competing  indi- 
viduals and  corporations.  If  authorized  so  to  do  by  the  statute  un- 
der which  they  nre  crented,  although  such  purchase  may  diminish, 
or,  for  a  time  at  least,  destroy  competition,  and  create  a  monopoly. 
(Trenton  Potteries  Co.  v.  Oliphant,  012.) 

2.  CONTRACTS  IN  RESTRAINT  OF  TRADE-PURCHASB 
BY  CORPORATION.— A  contract  by  a  corporation,  having  legisla- 
tive authority,  for  the  purchase  of  competing  plants  and  business, 
as  well  as  a  contract  incidental  thereto  and  reasonably  necessary 
to  make  such  purchase  effective  by  protecting  the  purchaser  in  the 
use  and  enjoyment  of  the  business  purchnpcd,  may  be  made  and 
is  enforceable,  although  as  a  result  thereof  competition  is  dimin- 
ished or  temporarily  destroyed,  and  such  contracts  cannot  be  de- 
clared by  the  courts  to  be  repugnant  to  public  policy  and  void,  al- 
though they  tend  to  produce,  and  may  temporarily  produce,  a 
monopoly  of  the  business  thus  purchased.  (Trenton  Potteries  Co. 
V.  Oliphant,  612.J 

3.  CONTRACTS  IN  RESTRAINT  OF  TRADE-TRUSTS.- Con- 
tracts by  Independent  and  unconnected  manufacturers  of  or  traders 
in  a  public  commodity  looking  to  the  control  of  the  price  thereof, 
either  by  limitation  of  production  or  by  restriction  on  distribution, 
or  by  express  agreement  to  maintain  specified  prices,  are  opposed 
to  public  policy  and  void  as  creating  a  trust  or  monopoly.  (Tren- 
ton Potteries  Co.  v.  Oliphant,  612.) 

4.  CONTRACTS  IN  RESTRAINT  OF  TRADE— MONOPOLY.— 
A  contract  of  purchase  by  one  person  of  five  distinct  manufactories 
of  a  public  commodity,  containing  a  stipulation  by  each  of  the  five 
vendors  not  to  eui^age  in  a  competitive  business  lor  a  long  period 
of  time  and  over  a  great  extent  of  country,  is  not  void  as  creating 
a  monopoly,  or  as  being  in  restraint  of  trade,  provided  such  stipu- 
lation is  reasonably  necessary  to  protect  the  purchaser  in  the  en- 
joyment of  the  business.    (Trenton  Potteries  Co.  v.  Oliphant,  612.) 

5.  CONTRACTS  IN  RESTRAINT  OF  TRADE  —  MONOPOLY 
BY  PURCHASE.— A  person  engaged  in  any  lawful  manufacture  or 
trade  may  lawfully  buy  the  business  of  any  and  all  of  his  com- 
petitors, although  the  ell'ect  of  such  purchase  is  to  diminish  or  even 
to  exclude  competition.    (Trenton  Potteries  Co.  v.  Ollphaut,  612.) 

See  Statutes,  12. 

MORTGAGES. 

1.  MORTGAGES-  JUNIOR  ENCUMBRANCERS— RIGHTS  OF, 
HOW  BARRED.— The  rights  of  a  Junior  lien  creditor  who  has  not 
been  made  a  party  to  the  foreclosure  of  a  senior  lien  may  be  barred 
by  a  suit  for  strict  foreclosure  requiring  him  to  redeem  within  a 
reasonable  time  or  stand  foreclosed.  (Koemer  v.  Willamette  Iron 
Works,  759.) 

2.  MORTGAGES-DISCHARGE  OF  SECURITY-INVALID 
SALE  BY  MORTGAGEE.— Where  land,  mortgaged  as  security  for 
a  debt.  Is  discharged  from  the  payment  of  such  debt  by  reason  of 
the  extension  of  time  of  payment,  the  mortgagee  has  no  right  to 
sell  under  the  mortgage,  and  a  purchaser  at  such  a  sale  acquires 
no  greater  right  than  he  would  at  a  sale  by  a  mortgagee  after  tlie 
debt  was  paid;  and  this  right,  though  accompanied  by  posRPS.<ji')!i, 
cannot  ripen  into  a  good  title  as  against  parties  who  are  mider  the 
<llsability  of  Infancy  and  coverture.    (Fleming  y.  Barden,  671.) 
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8.    mortgages— discharge  by  extending  time  of 

PAYMENT  OF  DEBT.— Where  a  mortgage  Is  executed  for  a  debt 
of  the  husband  by  the  husband  and  his  wife,  and  a  trustee  who 
holds  the  laud  for  the  wife's  benefit,  an  agreement  between  the 
mortgagee  and  the  debtor  to  extend  the  time  of  payment  of  the 
debt  has  the  ell'ect  to  discharge  the  mortgage  by  operation  of  law, 
notwithstanding  the  fact  that  the  wife  was  dead  at  the  time  the 
agreement  was  made.     (Fleming  v.  Barden,  G71.) 

4.  MORTGAGER— FOKECLOSURE  SALE— EQUITABLE  ES- 
TOPPEL.—If  mortgaged  property  is  of  sufficient  value  to  pay  the 
mortgage  debt,  and  the  mortgagee  permits  the  property  to  be  sold 
under  foreclosure  in  order  that  his  representative  may  purchase  it 
for  less  than  Its  fair  marlvet  value,  such  mortgagee  is  equital)ly 
estopped  from  recovering  the  balance  due  on  the  mortgage  note. 
Usland  Sav.  Banlv  v.  Galvin,  8-lG.) 

5.  MORTGAGE  SALE— LEVY  ON  EQUITY  OF  REDEMPTION 
—PURCHASE  AT  FORECLOSURE  BY  MORTGAGOR.— Where  a 
mortgagor's  equity  of  redemption  has  been  levied  upon,  a  subse- 
quent purchase  of  the  property  by  him  at  foreclosure  sale  operates 
as  a  conveyance  of  the  title  to  him,  and  not  as  a  discharge  or  re- 
lease of  the  mortgage,  and  hence  a  deed  given  by  virtue  of  a  sub- 
sequent sale  of  the  equity  of  redemption  which  had  been  levied 
upon  is  of  no  effect.     (Lunt  v.  Cook,  472.) 

6.  REDEMPTION— CHANGE  IN  THE  LAW.-Tlie  statutory 
time  within  which  redemption  from  mortgage  foreclosures  must 
be  effected  is  lixcd  by  the  statute  in  force  at  the  time  tliat  the 
mortgage  is  executed,  and  not  by  one  subsequently  enacted.  (Ben- 
son V.  Bunting,  81.) 

7.  MORTGAGES-FORECLOSURE— REDEMPTION— FRAUD. 
If  the  purchaser  at  a  mortgage  foreclosure  sale  employs  the  mort- 
gagor's attorney  to  make  the  bid  for  him,  and  through  such  at- 
torney misrepresents  to  the  mortgagor  that  he  has  one  year  in 
which  to  redeem,  and  he,  relying  thereon,  neglects  to  redeem  within 
the  statutory  period  of  six  months,  but  tenders  full  redemption 
within  one  year,  a  refusal  to  accept  such  tender  operates  as  a  fraud 
upon  him,  and  entitles  him  to  equitable  relief,  no  matter  whether 
such  misrepresentations  were  fraudulently  or  honestly  made.  In 
such  case  the  purchaser  is  estopped  to  insist  upon  the  statutoi-y 
period  for  redemption,  although  the  assurances  were  not  in  writ- 
ing, and  were  made  without  consideration.     (Benson  v.  Bunting,  81.) 

See  Attachment.  1:  Corporations,  2.3.  24;  Crops,  2,  3;  Dower;  Exec- 
utors and  Administrators,  4;  Fraudulent  Conveyance,  8. 

MUNICIPAL   CORPORATIONS. 

1.  MUNICIPAL  OORPO"  \T10NS-C0NTRACTS  OF,  WITH 
THEIR  OWN  OFFICERS.—  the  election  by  a  city  board  of  alder- 
men of  one  of  Its  own  members  to  be  "street  boss."  at  a  stated 
compensation,  such  member  participating  in  the  meeting  at  which 
he  was  elected,  is  against  public  policy,  and  the  contract  for  ser- 
vices is  void  and  unenforceable.    (Snipes  v.  Winston,  CGO.) 

2.  MUNICIPAL  CORPORATIONS -ELECTION  BY  CITY 
COUNCIL,  WHEN  COMPLETE— RECONSIDER.\TION  OF.— 
When  the  vote  of  a  city  council  for  the  election  of  a  city  clerk  has 
been  cast,  and  the  result  announced  to  the  council  by  the  clerk,  the 
right  of  one  who  has  received  a  plurality  of  the  votes  cast  to  be 
Inducted  into  the  office  is  fixed  eo  instnnti.  without  any  formal 
declaration  of  the  result  by  the  mayor  as  presiding  officer  of  the 
council.    The  election  is  then  complete,  aud  members  of  the  coun- 
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cll  cannot  aftenvard  lawfully  change  the  result  by  changing  their 
votes.    (State  v.  MlUer.  732.) 

a.  MUNICIPAL  C?ORPORATIONS  —  MAYOR  -  DUTY  AND 
POWER  OF,  IN  CITY  ELE>CTIONS.— Under  a  statute  which  makes 
the  mayor  of  n  city  the  presiding  officer  of  the  city  council,  and 
which  does  not  provide  for  his  participation  In  a  city  election  ex- 
cept In  case  of  a  tie  vote,  he  is  not  a  member  of  the  couucdl  and 
has  no  duty  to  perform,  as  to  such  election,  except  in  the  case 
of  a  tie  vote.  He  can  take  no  part  therein,  unless  such  contingency 
arises,  and  it  is,  therefore,  unnecessary  for  him  to  declai'e  the  re- 
sult   (State  V.  Miller.  732.) 

4.  MUNICIPAL  CORPOR.\TIONS-rESTHOUSES-DAMNUM 
ABSQUE  INJURIA.— Supposed  damages  growing  out  of  the  proper 
exercise  of  the  police  power  must  be  considered  damnum  absque 
injuria.  Hence  a  city,  having  express  statutory  authority  to  erect 
hospitals,  may  establish  a  smallpox  hospital  on  its  own  property, 
without  violating  a  constitutional  guaranty  that  private  property 
shall  not  be  damaged  for  public  use  without  Just  compensation; 
and  no  action  for  damages  will,  therefore,  lie  for  injury  to  property 
In  the  neighborhood,  where  such  hospital  Is  rightfully  located  and 
well  conducted.    (Frazer  v.  Chicago,  296.) 

3.  MUNICIPAL  CORPORA'nONS— LIABILITY  FOR  BURN- 
ING HOUSE.— A  city  or  town  is  not  liable  to  a  plaintiff  In  tort 
for  the  burning  of  his  house,  where  Its  officers  were  acting  for  the 
benefit  of  the  state  at  large,  and  they  unreasonably  exceeded  the 
powers  conferred  on  them  by  law.  (Prichard  v.  Board  of  Commis- 
sioners, 079.) 

6.  MUNICIPAL  CJORPORATIONS  —  WHEN  LIABLE  FOR 
AGENT'S  ACTS.— Towns  and  cities  are,  as  a  general  rule,  liable 
for  the  negligent  discharge,  by  their  officers  and  agents,  of  specific 
duties  Imposed  by  law,  or  when  such  authorities  are  acting  within 
the  scope  of  their  authority  In  the  management  of  their  propeity 
for  their  own  interest,  or  in  the  exercise  of  powers  voluntarily  as- 
sumed for  their  own  advantage,  even  though  such  work  inures  to 
the  benefit  of  the  municipality.  (Prichard  v.  Board  of  Commis- 
sioners, 079.) 

7.  MUNnCIPAL  CORPORATIONS— WHEN  NOT  LIABLE.— In 
the  ab.«ence  of  statute,  a  city  or  town  incurs  no  liability  for  the 
negligence  of  its  officers,  where  they  are  exercising  the  judicial,  dis- 
cretionary, or  legislative  authority  conferred  by  its  charter.  (Prich- 
ard V.  Board  of  Commissioners,  679.) 

5.  MUNICIPAL  CX)RPORATIONS— POWER  TO  SUPPRESS 
GAMING.— A  city  authorized  by  Its  charter  to  prevent  and  sup- 
press gaming  and  gambling-houses  within  its  limits  is  vested  with 
power  to  punish  and  suppress  gaming  as  a  substantive  offense. 
(Ex  parte  Kameta,  775.) 

9.  MUNICIPAL  CORPORATIONS— POWER  TO  CONFINE 
BUSINESS  TO  DESIGNATED  LOCALITY.— A  municipality  has 
no  general  or  implied  authority  to  suppress  or  confine  a  lawful  busi- 
ness to  a  designated  locality  when  such  business  is  not  a  nuisance 
per  se,  and  the  statute  under  whicli  the  municipality  acts  only  con- 
fers authority  In  specific  terms  to  prescribe  regulations  whereby 
the  place  in  which  such  business  is  conducted  shall  be  kept  clean 
and  In  good  order.    (Crowley  v.  West,  355.) 

10.  MUNICIPAL  CORPORATIONS— UNREASONABLE  ORDI- 
NANCES.—A  municipal  ordinance  which  permits  certain  livery- 
stables  to  be  maintained  in  the  business  center  of  the  city,  while 
another  stable  and  all  others  thereafter  erected  aie  confined  to  a 
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designated  locality  remote  from  such  business  center,  Is  an  unrea- 
sonable discrimiimtion  and  unconstitutional  and  void.    (Crowley  v 
West,  355.) 

11.  MUNICIPAL  CORPORATIONS-ORDINANCES  REGULAT- 
ING MARKETS.— The  state  has  the  right  to  regulate  markets  for 
the  sale  of  produce,  and  It  may  delegate  that  power  to  the  munic- 
ipalities in  which  such  marliets  are  situated,  and  in  such  case 
ordiii:i)iccs  adopted  for  that  purpose  are  not  ultra  vires,  and  must 
be  sustained  when  not  unreasonable,  discriminative,  nor  oppressive. 
(New  Orleans  v.  Grafflna,  387.) 

12.  MUNICIPAL  CORPORATIONS— POWER  TO  REGULATE 
PRODUCE  MARKETS.— The  right  in  a  municipality  to  establish  a 
public  market  necessarily  covers  the  right  to  prevent  the  estab- 
lishing of  private  markets,  and  the  right  to  prevent  the  sale  of 
market  commodities  within  the  police  regulations  of  the  city  for 
panltary  purposes  and  for  convenience.  (New  Orleans  v.  GraflSna, 
887.) 

1.1.  MUNICIPAL  CORPORATIONS-POWER  TO  REGULATE 
Pi:ODUCE  MARKETS.— A  city  having  power  to  establish  public 
markets,  has  power  to  prevent  the  establishing  of  private  markets, 
and  to  prohibit  the  sale  of  provisions  and  articles  of  daily  consump- 
tion by  peddlers.    (New  Orleans  v.  Grafflna,  387.) 

14.  MUNICIPAL  CORPORATIONS  —  ORDINANCES  -  PRE- 
SUMPTION.—It  is  presumed  that  an  ordinance  passed  by  a  city 
under  its  power  to  regulate  produce  markets  la  reasonable  and  not 
oppressive.    (New  Orleans  v.  Graffina,  387.) 

15.  MUNICIPAL  CORPORATIONS-OPENING  IN  SIDEWALK 
—NUISANCE— NEGLIGENCE.— An  opening  in  the  sidewalk  of  a 
public  street  of  a  city,  if  properly  constructed,  is  not  a  nuisance, 
but  persons  negligently  using  it  are  liable  for  injury  resulting  there- 
from, and  a  person  thus  injured  may  recover  of  the  persons  guilty 
of  such  negligent  use  or  the  city,  or  both.  (Pawtucket  v.  Bray, 
837.) 

10.  MUNICIPAL  CORPORATIONS  -  JUDGMENT  AGAINST 
WHEN  CONCLUSIVE  ON  PARTY  LIABLE  TO  CITY.— If  a  per- 
son injured  by  reason  of  the  negligence  of  a  third  person,  in  the  use 
of  an  opening  in  a  sidewalk  in  a  public  street,  not  in  itself  a  nui- 
sance, has  sued  and  recovered  therefor  from  the  city,  the  latter  has 
its  action  over  against  such  person  guilty  of  the  negligence,  and 
he,  having  been  duly  notified  to  defend  the  original  suit,  is  bound 
by  the  judgment  therein.    (Pawtucket  v.  Bray,  837.) 

17.  NEGLIGENCE— EXCAVATION  IN  SIDEWALK— LIABIL- 
ITY OF  TOWN  AND  PROPERTY  OWNER.— Where  a  property 
owner  makes  an  excavation  in  the  sidewalk,  which  was  known  to 
the  authorities  of  the  town,  and  the  excavation  is  negligently  left 
unguarded,  so  that  a  person,  without  fault  of  his  own,  falls  into  it 
and  is  badly  hurt,  such  person  may  sue  the  party  making  the  ex- 
cavation and  also  the  town  for  permitting  the  sidewalk  to  remain 
In  a  dangerous  condition.     (Brown  v.  Louisburg,  677.) 

See  Interest,  1-3;  Lottery,  2;  Negligence,  t. 

NATIONAL  BANKS. 
See  Attachment,  2,  8. 

NAVIGABLE    WATERS. 
See  Waters  and  Watercourses. 
%m.  it.  Rep.,  Vol.  LXXVIII-65 
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NBCESSARIES. 
See  Husband  and  Wife,  1. 

NEGLIGENCE. 

1.  NEGLIGENCE— LIABILITY  OP  OWNER  OP  DEPECTIVB 
TROPERTY— CHANGED  POSSESSION —When  a  person  is  to  be 
charged  because  of  the  construction  or  ownership  of  an  object  which 
causes  damage  by  some  defect,  commonly  the  liability  is  held  to 
end  when  the  control  of  the  object  is  changed.  (Glynn  v.  Central 
R.  R.  Co.,  507.) 

2.  NEGLIGENCE— WHEN  QUESTION  POR  JURY.-Circum- 
stances  may  beget  duties,  which,  under  ordinary  circumstances,  can- 
not be  implied,  and  If  such  circunlistances  are  shown  to  exist,  the 
Question  of  negligence  arising  theiofrom  Is  not  for  the  court,  but 
for  the  jury.    (Corbin  v,  Phiiadelphia.  825.) 

3.  NEGLIGENCE— TRENCHES  FILLET)  WITH  SEWER  GAS. 
It  Is  the  duty  of  a  city,  upon  discoveiing  dangerous  gas  In  sewer 
Trenches  dug  by  it,  and  the  harmful  effect  of  such  gas  upon  Its 
■workmen,  to  give  notice  and  warning  of  its  presence  to  the  public, 
and  to  promptly  take  steps  to  prevent  anyone  from  descending  into 
such  trenches,  especially  when  such  descent  may  be  made  inno- 
•cently,  naturally,  and  lawfully  from  a  variety  of  causes.  A  neglect 
■of  such  duty  on  the  part  of  the  city  is  negligence.  (Corbin  v. 
Philadelphia,  825.) 

4.  NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE.— A  rescuer 
who,  from  the  most  unselfish  motives,  prompted  by  the  noblest  im- 
pulses that  can  impel  man  to  deeds  of  heroism,  faces  deadly  peril, 
ought  not  to  hear  from  the  law  words  of  condemnation  of  his 
bravery,  because  he  rushes  Into  danger  to  snatch  from  it  the  life 
of  a  fellow  creature,  Imperiled  by  the  negligence  of  another,  but 
he  should  rather  listen  to  words  of  approval,  unless  regretfully 
-withheld  on  account  of  the  unmistakable  evidence  of  his  rashness 
jind  Imprudence.     (Corbin  v.  Philadelphia,  825.) 

5.  NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE.-The  law  has 
80  high  a  regard  for  human  life  that  it  will  not  impute  negligence 
to  an  effort  to  save  it,  unless  made  under  circumstances  such  as 
to  constitute  rashness  In  the  judgment  of  prudent  persons.  (Cor- 
l)ln  V,  Philadelphia,  825.) 

«.  NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE.— For  a  person 
engaged  In  his  ordinary  affairs,  or  in  the  mere  protection  of  prop- 
erty, linowingly  and  voluntarily  to  place  himself  In  a  position  where 
he  "is  liable  to  receive  a  serious  Injury,  is  negligence,  which  will 
preclude  a  recovery  for  an  injury  so  received;  but  when  the  exposure 
is  for  the  purpose  of  saving  human  life.  It  Is  not  wrongful,  and 
therefore  not  negligent,  unless  such  as  to  be  regarded  either  as 
rash  or  reckless.    (Corbin  v.  Philadelphia,  825.) 

7.  NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE.-^The  law  does 
not  Impute  negli^'.'uce  to  an  attempt  to  preserve  human  life  if  such 
effort  is  made  with  a  reasonable  regard  for  the  rescuer's  own  safety, 
and,  where  negligence  on  the  part  of  the  defendant  Is  shown,  the 
negligence  of  the  person  in  danger  cannot  be  imputed  to  the  rescuer. 
<CorbIn  v.  Philadelphia,  825.) 

8.  NEGLIGENCE— ATTEMPT  TO  SAVE  LIFE- QUESTION 
FOI.  .JURY.— It  is  not  negligence  per  se  for  a  person  to  voluntarily 
risk  his  own  life  or  safety  In  attempting  to  rescue  another  from 
Impending  danger.  The  question  whether  one  so  acting  sliould  be 
<'liargod  with  contributory  negligence,  in  an  action  l)rought  by  him 
to  recover  for  personal  injury  received   In  alteniptiug  the  rescue. 
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Is  one  of  mixed  law  and  fact,  and  shoald  be  submitted  to  the  Jury, 
upon  the  evidence,  under  proper  instructions.  (Corbin  v  Phila-' 
delphia,  825.) 

9.  NEGLIGENCE.- ONE  WHO  IMPERILS    HIS    OWN    LIFE 

for  the  puriiose  of  rescuing  another  from  Impending  danger  is  not 
chargeable,  as  matter  of  law,  with  contributory  negllgeueo,  and  if 
the  life  of  the  rescued  person  is  endangered  by  the  negligence  of  the 
defendant,  the  rescuer  may  recover  for  the  injury  received  from  the 
defendant  in  consequence  of  his  intervention.  (Corbin  v.  Phila- 
delphia, 825.) 

10.  TRIAL-QUESTION  OP  LAW  AND  FACT.-What  Is  due 
diligence  or  reasonable  care  is  generally,  if  not  always,  a  mixed 
question  of  law  and  fact  (Hendricks  v.  Western  Union  Tel.  Co.. 
658.) 

See  Carriers,  1;  I>amages,  2-5;  Electric  Companies;  Factors;  High- 
ways, 8-10;  Husband  and  Wife,  0,  7;  Municipal  Corporations, 
15,  17;  Railroads,  1,  2;  Telegraph  Companies;  Telephone  Com- 
panies. ' 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS.— ATTORNEYS'  FEES.  pro- 
Tided  for  In  a  note  In  case  of  suit  thereon,  are  In  the  nature  of 
special  damage.    (De  Jarnatt  v.  Marquez,  90.) 

2.  NEGOTIABLE  INSTRUMENTS^STIPULATION  NOT  AF- 
FECTING NEGOTIABILITY.— A  note  for  the  payment  of  a  sum 
certain,  at  a  fixed  date,  is  negotiable,  although  it  stipulates  that  up- 
on default  in  the  payment  of  interest  the  whole  amount  should  be- 
come due  at  the  option  of  the  holder  and  then  draw  a  greater  rate 
of  interest.    (Clark  v.  Skeen,  337.) 

3.  NEGOTIABLE  INSTRUMENTS-STIPULATION  NOT  AF- 
FECTING NEGOTIABILITY— EXCHANGE.— A  note  for  the  pay- 
ment of  a  sum  certain,  with  current  exchange  on  a  place  other  than 
the  place  of  paj'^ment,  is  negotiable.    (Clark  v.  Skeen,  337.) 

4.  NEGOTIABLE  INSTRUMENTS  —  PRESUMPTION  FROM 
POSSESSION.— BURDEN  OF  PROOF.— Possession  of  a  negotinble 
note  properly  Indorsed  Is  prima  facie  evidence  that  the  holder  Is  the 
owner  thereof,  that  he  acquired  it  in  good  faith  and  for  value  In 
the  usual  course  of  business  before  maturity,  without  notice  of  any 
circumstances  impeaching  its  validity.  The  burden  of  proof  is  on 
the  drawer  of  the  note  to  show  to  the  contrary.  (Clark  V.  Skeen, 
S37.) 

NEW    TRIAL. 

1.  NEW  TRIAL-MOTION  FOR— SUFFICIENCY  OF.-Under  a 
statute  which  provides  that,  if  the  "decision"  is  not  sustained  by 
sufficient  evidence,  or  is  contrary  to  law,  it  shall  be  a  ground  for 
a  now  trial,  a  motion  for  a  new  trial,  in  a  cause  tried  by  the  court, 
upon  the  ground  that  the  "judgment"  is  not  sustained  by  sufflciont 
evidence  and  that  it  is  contrary  to  law.  Is  sufficient  to  bring  up  the 
evidence  in  the  record  for  review.  (Buckeye  Pipe  Line  Co.  v.  Fee, 
743.) 

2.  NEW  TRIAT^— MISCONDUCT  OF  COUNSEL.— A  groundless 
and  wholly  unjustifiable  attack  by  counsel  upon  a  party  to  a  cause 
on  trial  before  a  jury  is  calculated  to  prejudice  their  minds  and 
prevent  them  from  Impartlaily  weighing  the  evidence,  and  is  ground 
for  a  new  trial.    (Parker  v.  Providence  Carriage  Co.,  8780 


102S  Index. 

NOVATION. 
See  Corporations,  16l 

OFFICERS. 

1.  OFFICE -INJUNCTION  TO  TRY  TITLE  TO.— A  court  of 
equity  is  without  jurisdiction  to  hear  and  determine  the  right  or 
title  of  a  person  to  a  public  office  in  a  suit  by  injunction,  when  the 
only  property  rights  to  be  affected  by  such  Injunction  are  such  as 
flow  from  the  lawful  incumbency  of  such  office.  A  writ  of  prolii- 
bition  may  issue  to  prevent  the  equity  court  from  proceeding  iu 
the  matter.     (Arnold  v.  Henry,  556.) 

2.  OFFICE-INJUNCTION  TO  TRY  TITLE  TO.-A  court  of 
equity  has  no  jurisdiction  to  try  the  title  to  a  public  office,  whether 
the  incumbent  Is  an  officer  de  jure  or  an  officer  de  facto.  Courts 
of  law  furnish  ample  remedies  for  such  purpose.  (Arnold  v.  Henry, 
050.) 

S.  OFFICERS— LIABILITY  FOR  STOLEN  FUNDS.— Public 
officers  are  liable  on  their  official  bonds  for  the  absolute  safety  of 
all  moftey  coming  into  their  hands  by  virtue  of  their  office,  unless 
it  is  lost  by  the  act  of  God  or  the  public  enemy.  They  are  liable 
for  its  theft  by  a  third  person,  and  it  is  no  defense  that  it  was 
t^tolen  without  the  officer's  fault.     (Arnold  v.  State,  533.) 

4.  OFFICIAL  BONDS  — CONTINUING  LIABILITY.— Where 
there  Is  a  recital  In  a  bond  specifying  the  time  during  which  the 
prescribed  duty  is  to  be  performed  by  the  principal,  and  the  words 
of  the  condition  are  general  and  indefinite  as  to  the  time  for  which 
the  surety  is  to  be  liable,  such  general  words  will  be  construed  as 
limited  by  the  recital,  and  the  surety  will  be  held  liable  only  for  the 
time  therein  specified.     (O'Brien  v.  Murphy,  487.) 

5.  OFFICIAL  BONDS- CONSTRUCTION— CONTINUING  LIA- 
BILITY.—The  bond  of  a  treasurer,  whose  office  Is  held  by  annual 
election,  the  bond  being  given  while  be  was  holding  office  under  his 
first  election,  does  not  become  a  continuing  bond  by  Inserting  a  pro- 
vision that  such  treasurer  shall  perform  his  duties  during  the  term 
for  which  he  has  been  elected,  "and  during  such  further  time  as  he 
may  continue  to  hold  said  office  and  until  he  shall  deliver  all  the 
property  ■n  hich  he  may  receive  as  such  treasurer  to  his  successor  in 
office,"  such  phrase  merely  applies  to  such  further  time  beyond  the 
term  of  one  year  as  the  principal  might  hold  office  by  virtue  of  his 
first  election,  and  it  was  not  intended  to  cover  the  time  under  which 
lie  might*  hold  office  under  any  subsequent  election.  (O'Brien  v. 
Murphy,  487.) 

6.  CONSTABLE'S  BOND— LIABILITY  OF  SURETIES— TRES- 
PASS.—There  can  be  no  recovery  against  the  sureties  on  the  of- 
ficial bond  of  a  constable  for  the  latter's  illegal  acts  done  under  a 
void  distress  warrant,  for  he  is  a  mere  trespasser.  (State  v.  Tim- 
inons.  417.) 

7.  OFFICIAL  BONDS  — ACTIONS  ON  —  HOW  TO  BE 
BROUGHT.— A  suit,  for  any  official  delinquency,  on  a  bond  given 
to  the  state,  must  be  In  its  name,  for  the  use  of  the  party  Injured, 
but  the  remedy  against  an  officer  who  acts  as  a  mere  trespasser  is 
against  him  individually  as  a  tort  feasor.     (State  v.  Timmon.s,  417.) 

8.  CONSTABLES— ACTS  DONE  UNDER  VOID  WARR.ANT 
OF  DISTRESS— LIABILITY  FOR.— A  distress  warrant  for  rent,  Is- 
sued without  the  affidavit  required  by  statute.  Is  void,  and  a  con- 
stable who  seizes  and  sells  property  under  It  Is  liable  as  a  tres- 
passer, but  his  sureties  are  not  answerable  for  any  acts  done  un- 
der it    (State  T.  Timiuous,  417.) 
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9.  OFFICERS— TtEMOVAL— The  legislature  may  authorize  the 
employment  of  persons  to  perform  certain  dntles  In  their  nature 
public,  to  be  prescribed  by  the  authority  appoiuting  them,  and 
may  provide  that  they  shall  not  be  removed  without  just  cause,  if 
the  employment  is  not  an  office  within  the  meaning  of  the  con- 
stitution, but  it  has  no  power  to  make  such  provision  In  relation 
to  a  public  oiflcer  whose  tenure  of  office  is  during  the  pleasure 
of  the  appointing  power.    (Patton  v.  Board  of  Health,  66.) 

10.  AN  OFFICE  IS  A  PUBLIC  POSITION  created  by  the  cotv 
stltution  or  law,  continuing  during  the  pleasure  of  the  appointing 
power  or  for  a  fixed  term,  with  a  successor  elected  or  appointed. 
An  employment  Is  an  agency  for  a  temporary  purpose,  ceasing  when 
that  purpose  is  accomplished.     (Patton  v.  Board  of  Ileal th,  66.) 

11.  OFFICIi:RS— WHO  ARE.— If  the  legislature  creates  the  posi- 
tion, prescribes  the  duties,  and  fixes  the  compensation,  and  such 
duties  pertain  to  the  public  and  are  continuing  and  permanent,  and 
not  occasional  or  temporary,  the  position  or  employment  is  an 
office,  and  he  who  occupies  it  is  an  officer.  (Patton  v.  Board  of 
Health,  66.) 

12.  OFFICERS— HEALTH  INSPECTOR— REMOVAL  WITH- 
OUT CAUSE.— A  health  inspector  required  to  be  appointed  by  a 
board  of  health,  whose  duties  are  fixed  by  such  board,  and  whose 
salary  is  provided  for  by  law,  Is  a  public  officer  within  the  mean- 
ing of  the  constitution,  and  if  his  tenure  of  office  is  not  fixed,  but 
is  subject  to  the  pleasure  of  such  board,  he  may  be  removed  from 
office  without  just  cause  or  an  opportunity  to  be  heard.  (Patton  v. 
Board  of  Health,  66.) 

OPTIONS. 
See  Contracts,  3;  Police  Power,  3;  Statutes,  19. 

PARTIES. 

ACTIONS.— PARTIEiS,  In  the  lai^er  legal  sense,  are  all  per- 
sons having  a  right  to  control  the  proceedings,  to  malie  defense, 
to  adduce  and  cross-examine  witnesses,  atid  to  appeal  from  the  de- 
cision. If  any  appeal  lies.    (Walker  v.  Philadelphia,  801.) 

PARTITION. 

PARTITION— LIFE  TENANT  AND  REMAINDERMEN.— A 
life  tenant  of  lands  cannot  maintain  an  action  for  partition  against 
the  remaindermen,  and  a  judgment  In  such  case  setting  part  of  the 
land  over  to  the  life  tenant  in  fee  is  absolutely  void,  and  subject  to 
collateral  attack.    (Love  v.  Blauw,  334.) 

PARTNERSHIP. 

1.  PARTNERSHIP— LOSS  OF  CAPITAL— CONTRIBUTION.— 
Whatever  may  be  the  legal  liability  of  partners  to  outside  persons, 
as  among  themselves  a  disproportionate  interest  as  to  profits  and 
losses  may  be  agreed  on.  Hence,  if  one  partuer  supplies  all  the 
capital  of  the  firm,  and  the  others  furnish  their  time,  services,  and 
skill,  under  an  agreement  that  they  shall  be  entitled  only  to  a  share 
of  the  profits  after  payment  of  debts,  but  with  no  understanding 
among  the  parties  that  losses  shall  be  made  good  by  the  joint  con- 
tribution ot  ail  the  partners,  any  impairment  of  the  c.-ipital  must, 
upon  liquidation  of  the  business,  be  borne  alone  by  the  partner  who 
supplied  it    (Baker  v.  Safe  Deposit  etc.  Co.,  4U3.) 
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2.  PARTNERSHIP  LTABILITIES  —  ACCORD  AND  SATIS- 
FACTION OF— WHAT  IS  NOT.— In  a  controversy  between  the 
executor  of  a  deceased  partner  and  the  surviving  partners,  the  exec- 
utor claiming  that  they  are  answerable  for  certain  losses  or  debts 
of  the  firm,  which  liability  they  deny,  an  agreement,  though  ap- 
proved by  the  court,  whereby  the  surviving  partners  convey  to  the 
executor  their  Interest  in  certain  firm  property,  does  not  operate  as 
an  accord  and  satisfaction  of  the  partnership  liabilities,  where  it 
Js  explicitly  stated  tlierein  that  the  agreement  shall  not  be  conclu- 
sive upon  the  question  as  to  whether  the  surviving  partners  are 
personally  answerable  for  the  liabilities  of  the  firm.  (Balcer  v. 
Pafe  Deposit  etc.  Co.,  463.) 

S.  PARTNERSHIP— LOSS  OF  OAPITAT^CONTRIBUTION— 
WHEN  NOT  ENFORCEABLE.— If  a  father  forms  a  partnership 
with  his  sons,  he  alone  supplying  the  capital,  and  they  furnishing 
their  services,  and,  upon  the  father's  death  and  dissolution  of  the 
firm,  there  is  a  loss  of  capital  after  all  debts  are  paid  by  the  execu- 
tor, the  latter  cannot,  upon  a  bill  filed  by  him  against  the  surviving 
partners  for  contribution,  compel  them  to  contribute  toward  such 
loss,  where  It  appears  from  the  evidence,  there  being  no  written 
articles  of  partnership,  that  the  sous  were  never  credited  with  any 
Interest  In  the  firm  property,  but  only  with  a  percentage  of  net 
profits;  and  that  all  firm  debts  were  payable,  primarily,  from  profits, 
and,  if  these  were  not  adequate,  then  out  of  the  capital;  for  this 
clearly  shows  that  It  was  not  Intended  for  the  sous  to  contribute 
toward  a  loss  of  capital.    (Baker  v.  Safe  Deposit  etc.  Co.,  463.) 

See  Corporations,  15-17;  Husband  and  Wife,  5;  Malicious  Prosecu- 
tion, 3-8;   Slander. 

PASSENGERS. 
See  Carrier. 

PENALTY. 

STATUTES,  PENAL-<X)NSTRUCTION.— If  a  statute  creates 
B  new  duty  and  imposes  a  penalty  for  failure  to  perform  it,  the 
penalty  so  prescribed  is  the  exclusive  remedy  for  its  breach.  (Utley 
y.  Hill,  669.) 

PESTIIOUSE. 
See  Municipal  Corporations,  4. 

PHYSICIAN. 

PHYSICIAN'S— EVIDENCE— NECESSITY  FOR  VISITS.— A 
physician  called  to  treat  a  patient  must  determine  how  often  his 
Yisits  should  be  made,  and  so  long  as  the  patient  accepts  his  ser- 
vices, and  does  not  discharge  him,  or  require  him  to  come  less  fre- 
quently, or  fix  the  times  when  he  wishes  him  to  attend,  be  cannot 
be  heard  to  say  that  the  physician  came  oftener  than  was  necessary. 
Hence,  in  an  action  for  his  services,  the  pliysiciau  is  not  required  to 
prove  the  necessity  of  making  the  number  of  visits  be  did.  (Kb* 
n«r  ▼.  Mackey,  280.) 

PLEA. 
Bee  Pleading,  7-10. 

PLEADING. 

1  PLEADTNO  AND  PRACTICE.— An  affirmative  allegation  of 
A  complaint  not  specifically  denied  Is  admitted,  and  an  affirmative 
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allegation  of  the  answer  thereto  inconsistent  therewith  Is  properly 
stricken  out.    (Capital  Lumbering  Co.  v.  Learned,  792.) 

2.  PLEADING— DEMURRER.— A  complaint  setting  forth  & 
legal  cause  of  action,  though  using  words  and  terms  appropriate- 
to  an  equitable  proceeding,  In  so  far  as  it  does  not  seek  anv  ex- 
traordinary relief,  is  not  demurrable  on  the  ground  that  plaintiff 
has  an  adequate  remedy  at  law.    (Teasley  v.  Bradley,  113.) 

3.  PRACOTCE.— WHERE  DEMURRERS  ARE   FILED  to  both 
the  complaint  and  the  answer,  the  proper  practice  Is  to  consider 
the  demurrer  to  the  complaint  first,  and,  ff  this  is  sustained,  the- 
demurrer  to  the  answer  need  not  be  considered.    (Page  v.  Gitizens* 
Kanklng  Co.,  144.) 

4.  PLEADING— DEMURRER— MISJOINDER  OF  CAUSES  OF 
ACTION.— A  complaint  is  not  demurrable  on  the  ground  of  mis- 
joinder of  causes  of  action  where  they  all  grow  out  of  the  same 
transaction.     (Prichard  v.  Board  of  Commissioners,  679.) 

5.  STATUTE  OP  FRAUDS— PLEADING.— IN    ENGLAND  the 
statute  of  frauds,  29  Charles  II,  does  not  aCTect  the  substance  of 
contracts  which  come  within  its  purview;  hence.  In  order  to  takfr 
advantage  of  the  statute  a  defendant  must  properly  plead  it.     (Jor- 
dan V.  Greensboro  Furnace  Co..  644.) 

6.  STATUTE  OF  FRAUDS— HOW  SET  UP-PLEADING.-IN 
NORTH  CAROLINA  the  statute  of  frauds  affects  the  contract  It- 
self, and  hence  if  the  plaintiff  declares  upon  a  verbal  promise,  void 
under  the  statute,  the  defendant  may  either  deny  that  he  made 
the  promise,  or  set  up  a  different  contract,  or  admit  the  promise 
and  specially  plead  the  statifte,  and  testimony  offered  by  the  plain- 
tiff to  prove  the  promise  is  incompetent,  and  should  be  excluded 
on  objection.    (Joi-dan  v.  Greensboro  Furnace  Co.,  C4'4.) 

7.  CRIMINAL  PLEADING  REQUIRES  THAT  A  PLEA  to  thfr 
jurisdiction  shall  precede  the  plea  of  not  guilty.  If  the  special  plea 
is  determined  against  the  defendant,  he  may  then  be  allowed  to 
plead  over.    (State  v.  Watson,  871.) 

8.  CRIMINAL  PLEADING.— AFTER  PLEA  OF  NOT  GUILTY, 
the  defendant  cannot  file  any  other  plea  without  leave  of  court. 
(State  V.  Watson,  871.) 

9.  CRIMINAL  PLEADING.— PLEA  OP  AUTREFOIS  CON- 
VICT must  allege  that  the  two  offenses  are  the  same,  and  if  the 
offenses  charged  in  the  two  indictments  are  distinct,  though  com- 
mitted concurrently,  they  may  be  separately  prosecuted.  (State  v. 
Watson,  871.) 

10.  CRIMINAL  LAW.-MOTIONS  TO  QUASH  INDICTMENTS 
or  other  criminal  process  are  addressed  alone  to  the  discretion  of  the 
trial  coui-t,  and  can  be  granted  only  for  defects  apparent  on  tha 
record.  Matters  dehors  the  record  must  be  set  up  by  plea.  (State 
y.  Watson.  871.) 

See  Fraudulent  Conveyance,  1-4;  Libel,  6;  Mobs,  3. 

PLEDGE. 
PLEDGE— UNAUTHORIZED  SALE  OF  PROPERTY-LIA- 
BILITY.—A  pledgee,  who  makes  a  sale  of  the  pledged  property  in 
a  manner  unauthorized  by  law,  does  not  thereby  lose  his  lien  and 
become  liable  to  the  pledgor  for  the  value  of  the  property,  but  la 
liable  only  for  such  damages  as  tJie  pledgor  may  have  sustained. 
(Whipple  V.  Dutton,  501.) 

See  Larceny. 
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POLICE  POWER. 

1.  POLICE  POWER— SUBJECTS  OF.-The  sale  of  commodities 
may  be  subject  to  the  exercise  of  the  police  power,  though  their 
use  does  not  necessarily  subvert  the  morals,  impair  the  health,  or 
disturb  the  peace  of  society.    (State  v.  Schuman.  754.) 

2.  POLICE  POWER— WHAT  IS.-A  LEGISLATURE,  in  tlie  ab- 
sence of  any  constitutional  prohibition,  may  lawfully  prohibit  all 
things  hurtful  to  the  comfort,  safety,  and  welfare  of  society,  though 
the  prohibition  invades  .the  right  of  liberty  or  property  of  an  in- 
dividual. This  power  Is'  known  as  the  police  power  of  the  state. 
•  Booth  V.  People.  229.) 

3.  POT.ICE  POWER-VALID  REGTTLATION— ORAIN  OPTION 
CONTRACTS.— A  statute  declaring  grain  option  contracts  to  be 
gambling  contracts,  and  the  mnlcing  of  them  to  be  a  criminal 
offense,  Is  a  valid  police  regulation,  for  It  does  not  deprive  any 
person  of  liberty  or  property  without  due  process  of  law  or  deny 
to  him  the  equal  protection  of  the  law.    (Booth  v.  People.  229.) 

4.  POLICE  POWER  -  COMPUT^SORY  VACCINATION  -  DE- 
FENSE—QT7ESTI0N  OF  FACT.— While  the  legislature  In  the  ex- 
ercise of  the  police  power  may  provide  for  compulsory  vaccination 
and  establish  penalties  for  its  enforcement,  yet  such  power  must  be 
exercised  in  a  reasonable  manner,  and  It  Is  a  sufficient  excuse  for 
noncompliance  with  the  law  that  the  condition  of  a  person's  health 
is  such  that  It  would  be  dangerous  to  submit  to  vaccination;  the  bur- 
den of  proving  such  a  defense  Is  upon  the  person  who  seta  it  up,  and 
Is  a  fact  to  be  found  by  the  jury.    (State  v.  Hoy,  G91.) 

Z.  POLICE  POWER— COMPULSORY  VACCINATION.— In  the 
valid  exercise  of  the  police  power,  the  legislature  may  authorize  mu- 
nicipal bodies  to  provide  for  compulsory  vaccination  and  to  establish 
penalties  for  Its  enforcement.    (State  v.  Hay,  691.) 

See  Municipal  Corporations,  9-13. 

PREFERENCES. 
8ee  Bankruptcy,  3;  Fraudulent  Conveyance,  5-8. 

PRIVILEGED  COMMUNICATIONS. 
See  Libel,  3-& 

PROCESS. 

1.  PROCESS-UNLAWFUL  SERVICE  OF.-An  officer  who 
breaks  and  enters  the  outer  doors  of  a  dwelling-house  for  the  pur- 
pose of  serving  an  ordinary  writ  of  replevin  or  other  civil  process 
becomes  a  trespasser,  especially  when  no  question  of  fraud  or  covin 
Is  involved.    (Keliey  v.  Schuyler,  887.) 

2.  .7UR1SDICTION  — PROCESS  — PERSONAL  SERVICE  ON 
NONREiSIDENT. — Personal  service  of  process  upon  a  nonresident, 
who  puts  himself  witiiln  the  jurisdiction  of  the  foreign  state  is 
valid.  But  there  can  be  no  valid  peisonal  service  of  process  from 
the  tribunals  of  one  state  outside  of  its  own  territory.  (Hinton  v. 
Penn  Mutual  Life  Ins.  Co.,  6;i6.) 

3.  JURISDICTION.-SERVICE  OF  PROCESS  BY  PUBLICA- 
TION may  be  had  on  a  nonresident,  where  his  property  is  within 
the  jurisdiction  of  the  court,  or  where  It  Is  necessary  to  fix  the 
sta>tus  of  a  nonresident  as  to  his  relations  with  a  resident  within  the 
jurisdiction,  as  In  divorce  proceedings.  (Ilinton  v.  I'cuu  Mutual 
Life  Ins.  Co..  (336.) 
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4.  JTRISDICrriON- PERSONAL  ACTION-SERVICE  BY  PUB- 
LICATION ON  NONRESIDENT.— Where  an  action  Is  merely  in 
personam,  to  determine  the  personal  rights  and  obligations  of  the 
defendant,  service  by  publication  upon  a  nonresident  is  ineCfect\iai 
for  any  purpose.    (Hinton  v.  Penn  Mutual  Life  Ins.  Co.,  636.j 

See  Appeal.  4;  Jurisdiction,  2. 

PUBLIC  WELFARE. 
See  Maxims. 

PUB'FING. 
See  Auction. 

QUANTUM  MERUIT. 
See  Contracts,  1;  Mistake,  S. 

QUARANTINE. 
See  Boards  of  Health;  County,  1,  2. 

RAILROADS. 

1.  RAILROADS— EVIDENCE  OF  REPAIR  OP  DEFECTIVE 
PREMISES.— In  an  action  against  a  railroad  company  to  recover 
for  injury  caused  by  a  defect  in  a  depot  platform,  evidence  that 
the  platform  was  repaired  and  the  defect  removed  after  the  accident 
happened  is  not  admissible  on  the  part  of  the  plaintiff.  (Railroad 
V.  Wyatt,  926.) 

2.  RAILROADS-DEFECTIVE  PREMISES-EVIDENCE.— In 
an  action  against  a  railroad  company  to  recover  for  Injury  caused 
by  a  defect  in  a  depot  platform,  under  a  declaration  fully  alleging 
the  defective  condition  of  the  premises,  pi-oof  of  patent  defects  In 
a  platform  In  the  neighborhood  of  the  one  causing  the  Injury  and 
existing  for  a  considerable  time  before  the  accident  is  admissible 
to  show  that  the  railroad  company  had  notice  of  the  defective  con- 
dition of  its  platform.     (Railroad  v.  Wyatt,  926.) 

3.  BARBED-WIRE  FENCE— NEGLIGENTLY  MAINTAINED 
— NUISANCE.— A  railroad  company,  which  maintains  a  barbed-wire 
fence  along  Its  right  of  way  in  such  a  negligent  condition  that  It  Is 
dangerous  to  stock,  is  liable  to  the  owner  of  stock  injured  by  It, 
fiince  by  its  location  and  the  probability  of  causing  injury  at  that 
place  in  its  defective  state  the  fence  is  a  nuisance.  (Winkler  v. 
Carolina  etc.  Ry.  Co..  663.) 

4.  RAILROADS— LIABILITY  FOR  STOCK  KILLED— STATU- 
TORY NOTICE.— Under  a  statute  providing  that  a  railroad  com- 
pany shall  be  liable  to  the  owners  of  stock  killed  for  damages  re- 
sulting from  failure  to  fence  its  track,  "provided,  however,  that  no 
action  shall  be  maintained  until  such  owner  has  given  at  least 
thirty  days'  notice  In  writing  to  the  company,"  a  notice  Including 
plaintiff's  stock  as  well  as  stock  owned  jointly  by  himself  and  a 
third  person  for  which  he  seeks  to  recover,  and  signed  by  both,  Is 
sufficient.  Such  notice  is  not  jurisdlctlonaL  (Brown  v.  Southern 
Pac.  Co.,  761.) 

5.  RAILROADS— LIABILITY  OF  FIRST  OP  TWO  RAIL- 
ROADS FOR  DEFECT  IN  CAR.— If  a  railroad  car  has  passed  from 
the  control  of  one  company  into  that  of  another,  and  before  it 
reaches  the  place  of  accident  it  has  passed  a  point  at  which  the  cars 
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are  Inspected,  the  responsibility  of  the  first  railroad  company  for  a 
defect  in  the  car  which  was  not  secret  Is  at  an  end.  (Glynn  v.  Cen- 
tral R.  R.  Co.,  507.) 

6.  RAILKOADS-DUTY  TOWARD  PASSENGER— PROTEC- 
TION FROM  ARREST.— A  railroad  company  must  protect  Its  pas- 
sengers from  assaults,  insults,  and  ill-treatment  of  their  fellow- 
passengers,  strangers,  and  its  own  servants,  but  it  is  not  required 
to  protect  them  fi"om  arrest  by  officers  of  the  law.  (Owens  v.  Wil- 
mington etc.  R.  R.  Co.,  642.) 

7.  CARRIERS— RIGHT  TO  EXPEL  PASSENGER— NONPAY- 
MENT OF  I'  ARE.— Failure  of  a  passenger  to  pay  the  fare  of  a  child 
under  his  care  and  control  authorizes  the  expulsion  of  both,  al- 
though both  are  minors,    (Warfield  v.  Railroad,  911.) 

8.  CONSTITUTIONAL  LAW  —  RAILROADS  -  FREE  TRANS- 
PORTATION TO  SHIPPERS.— A  statute  requiring  railroad  com- 
panies to  furnish  free  transportation  to  shippers  of  livestock  in  cer- 
tain cases  without  any  obligation  on  the  part  of  the  shipper  to  pay 
or  perform  anything  as  an  equivalent  for  his  transportation  is  un- 
constitutional and  void,  as  a  deprivation  of  property  without  due 
process  of  law,  and  a  denial  of  the  equal  protection  of  the  law». 
(Atchison  etc.  Ry.  Co.  v.  Campbell.  328.) 

See  Board  of  Health,  4;  Carriers;  False  Imprisonment 

REAL  PROPERTY. 
See  Crops. 

RECEIVERS. 

REOBIVERS  —  ENFORCEMENT  OF  STOCKHOLDER'S 
STATUTORY  LIABILITY.— A  shareholder's  statutory  liability  for 
the  "debts  and  liabilities"  of  a  corporation  is  exclusively  for  the  bene- 
fit of  creditors,  and  is  not  an  asset  of  the  corporation.  Hence,  a  re- 
ceiver of  an  insolvent  bank,  unless  expressly  authorized  by  statute, 
cannot  enforce  such  liability  against  the  corporation,  for  he  has  no 
interest  therein.  The  creditors  alone  can  enforce  it  (Colton  y. 
Mayer,  456.) 

See  Setoff,  1,  2. 

REDEMPTION. 
See  Attachment,  1;  Mortgages. 

REFERENCE. 

TRIAL^EFFECT  OF  FACTS  FOUND  BY  REFEREE.— In 
cases  where  a  compulsory  reference  may  be  lawfully  directed,  the 
trial  court  may  act  upon  the  evidence  reported  by  the  referee,  and, 
disregarding  his  findings,  may  find  its  own  conclusion  of  facts.    (Ut- 
ley  V.  Hill.  600.) 

REPLEVIN 

1.  REPLEVIN-RETURN  OF  PROPERTY. -If  plaintiff  takes 
possession  of  property  In  replevin,  and  Judgment  is  rendered  for 
Its  return,  plaintiff  must  seek  defendant  within  a  reasonable  time 
and  tender  the  property  to  hJm  in  the  same  condition  in  \\  liich  It 
was  received,  to  avoid  liability  on  his  bond.  If  the  property  is  such 
that  it  can  be  readily  moved:  but  if  such  course  is  difficult  by  reason 
of  its  bulky  character,  an  offer  to  deliver  it  to  the  defendant  is 
sufficient    (Capital  Lumbering  Co.  v.  Learned,  792.) 
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2.  REPLEVIN— ACTION  ON  BOND-ESTOPPEL  TO  DENT 
VALUE!.— The  recital  In  a  replevin  bond  of  the  value  of  the  prop- 
erty is  sufficient  evidetice  of  the  value  in  an  action  on  the  bond, 
and  estops  the  plaintiff  and  his  sureties  from  denying  such  value. 
(Capital  Lumberinsc  Co.  v.  Learaed,  702.) 

3.  REPLEVIN  — RETURN  OF  PROPERTY —  TENDER,  TO 
WHOM  MADE.— A  tender  of  property  In  satisfaction  of  a  Judgment 
in  replevin  for  its  return  must  be  made  to  the  holder  of  the  Judg- 
ment.   (Capital  Lumberina:  Co.  v.  Learned,  792.) 

4.  REPLEVIN— ACTION  ON  BOND— ESTOPPEL  TO  DENY 
VALUE.— In  an  action  against  the  surety  in  a  replevin  bond  recit- 
ing the  value  of  the  property,  he  cannot  deny  Its  value  though  the 
Judgment  In  the  original  action  was  not  In  the  alternative,  but  only 
for  the  return  of  the  property,  and  stating  Its  value  at  the  sum 
named  In  the  bond,     (Capital  liUmbering  Co.  v.  Learned,  792.) 

5.  REPLFIVIN— ACTION  ON  BOND— DEFENSE.— It  Is  no  de- 
fense to  an  action  on  a  replevin  bond  that  it  Is  signed  by  but  one 
surety  instead  of  two  or  more,  as  required  by  statute.  (Capital  Lum- 
bering Co.  V.  Learned,  792.) 

0.  JUDGMENri:S  IN  REPLEVIN— SATISFACTION.— An  ordi- 
nary alternative  replevin  Judgment  may  be  satisfied  before  levy 
by  returning  the  property  named  In  the  writ  within  a  reasonable 
time,  and  in  such  case  the  defendant  cannot  be  compelled  to  pay 
the  value.    (Marks  v.  Willis,  752.) 

7.  EXECUTIONS  IN  REPLEVIN— INJUNCTION.— If  after  the 
rendition  of  an  alternative  Judgment  In  replevin,  an  execution 
thereon  is  returned  unsatisfied  because  the  officer  is  unable  to  ob- 
tain the  property,  this  does  not  Justify  the  issuance  of  an  alias 
execution  directing  the  enforcement  of  the  alternative  money  Judg- 
ment alone.  The  enforcement  of  such  execution  may  be  enjoined 
when  tender  o^  the  property  has  been  made.    (Marks  v.  Willis,  752.> 

RESCUING  LIFE. 
See  Negligence,  4-9. 

RES  JUDICATA. 
See  Dower,  4;  Judgments;  Municipal  Corporations,  16L 

SETOFF. 

1.  SETOFF  AGAINST  RECEIVER  OF  INSOLVENT  BANK.— 
If  a  bank  becomes  Insolvent,  a  depositor  therein,  Indebted  to  It  od 
a  note  In  a  sum  greater  than  his  deposit,  is  entitled,  as  against  a 
receiver  of  the  bank,  to  set  off  his  deposit  against  the  amount  of 
the  note,  though  It  did  not  mature  until  after  the  receiver  was  ap- 
pointed, and  without  any  previous  demand  having  been  made  for 
the  deposit    (Colton  v.  Drovers'  etc.  Assn.,  431.) 

2  SETOFF  AGAINST  RECEIVER  OF  INSOLVENT  BANK- 
CONSTRUCTION  OF  STATUTE. —  Notwithstanding  a  statute 
which  places  corporations  dissolved  under  it  on  the  same  basis  a» 
trustees  In  insolvency  of  natural  persons,  a  depositor  in  an  Insol- 
vent bank  has,  as  against  a  receiver  thereof,  a  right.  In  equity  at 
least,  to  set  off  his  deposit  against  a  note  in  the  hands  of  the  re- 
ceiver, where  the  code  of  the  state  provides  for  the  distribution  of 
the  estates  of  Insolvents  "according  to  the  principles  of  equity. 
(Colton  v.  Drovers'  etc.  Assn.,  431.) 

3  SETOFF  AGAINST  RECEIVER  OF  INSOLVENT  B.\NK- 
BONA  FIDE  PURCHASER.— A  depositor's  right  to  offset  his  de- 
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posit  against  his  note  to  an  Insolvent  bank,  In  the  hands  of  a  re- 
ceiver, though  snch  note  matured  after  the  receiver's  appointment, 
cannot  be  avoided  by  the  receiver  on  the  theory  that  the  latter 
occupies  the  position  of  a  bona  fide  purchaser  for  value.  (Coltoa 
T.  Drovers'  etc  Assn.,  431.) 

SEWER. 
See  Negligence,  8. 

SLANDER. 

SLANDER.— A  PARTNERSHIP  Id  not  liable  for  a  slander 
nttcred  by  one  of  its  members,  where  the  other  paitiiois  did  not 
direct  the  speaking  of  the  words  complained  of.  (Page  v.  Citizens' 
Bank.  Co.,  144.) 

SMALLPOX. 

See  County,  2;  Municipal  Corporations.  4k 

SPECIFIC  PERFORMANCE. 

1.  VENDOR  AND  PURCHASER— SPECIFIC  PERFORMANCE 
BY  VENDOR.— Where  property  which  is  the  subject  of  a  contract 
of  sale  has  been  substantially  damaged  or  materially  changed  be- 
tween the  date  of  the  contract  and  the  time  when  the  vendor 
offers  to  convey,  the  courts  will  not  decree  a  specific  performance 
of  the  contract  at  the  instance  of  the  vendor.  (Pbiuizy  v.  Guernsey, 
207.) 

2.  VENDOR  AND  PURCHASER— SPECIFIC  PERFORMANCE 
BY  VENDEE.— When  there  has  been  a  binding  agreement  to  sell 
Improved  real  estate,  and  before  the  property  is  conveyed  the  im- 
provements thereon  are  destroyed  by  fire  without  the  vendor's 
fault,  a  court  of  equity  will,  at  the  instance  of  the  vendee,  compel 
a  specific  performance  of  the  contract,  and  will  allow  an  abatement 
of  the  purchase  price  in  such  an  amount  as  is  Just  and  reasonable 
In  view  of  the  changed  condition  of  the  property.  (Phinizy  v. 
Guernsey,  207.) 

8.  VENDOR  AND  PURCHASERr-SPECIFIC  PERFORMANCE 
—ABATEMENT  IN  PRICE— HOW  DETERMINED.— In  a  suit  by 
a  vendee  for  specific  performance,  where  the  improvements  on  the 
property  have  been  destroyed  by  fire,  the  amount  which  the 
vendee  should  pay  is  determined  by  first  ascertaining  the  maricet 
value  at  the  da^e  of  the  contract  of  the  property  both  with  and 
without  Improvements.  If  the  value  of  the  improved  lot  is  greater 
than  the  contract  price,  the  difference  between  these  two  sums 
represents  the  vendee's  profit,  which  amount  deducted  from  the 
value  of  the  lot  unimproved  will  be  the  amount  the  vendee  Is  re- 
quired to  pay.  If  the  value  of  the  improved  lot  is  less  than  the 
contract  price,  the  difference  represents  the  vendee's  loss,  which 
amount  added  to  the  value  of  the  lot  unimproved  is  the  amount 
the  vendee  is  required  to  pay.    (Phiulzy  v.  Guernsey,  207.) 

STATUTE  OF  FRAUDS. 
See  Landlord  and  Tenant,  2;  Pleading,  6,  6;  Vendor  and  Purchaser. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 
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STATUTES. 

1.  CONSTITUTIONAL  LAW— PRBSENTATION  OP  BILL  TO 
GOVERNOR.— Under  a  constitutional  provision  that  every  bill 
which  shall  have  passed  both  houses  of  the  legislature  shall  be  pre- 
sented to  the  governor,  such  bill  is  presented  when  it  is  carried  by 
the  chief  clerk  of  either  house  and  offered  or  tendered  to  the  gov- 
ernor or  his  secretary.  It  malies  no  difference  that  he  does  not 
receive  it,  or  refuses  to  receive  it.    (State  v.  Micliel,  364.) 

2.  CONSTITUTIONAL  LAW-CONSTRUCTION  OF  WORDS.- 
Whatever  doubt  may  exist  in  the  judicial  mind  as  to  the  proper 
meaning  to  be  given  to  words  used  in  a  statute  or  constitutional 
provision,  it  is  safely  resolved  in  favor  of  that  construction  sanc- 
tioned alike  by  the  policy  of  the  law  and  the  moral  Sentiment  of  the 
people.     (State  v.  Michel,  364.) 

3.  CONSTITUTIONAL  LAW— TITLES  OF  STATUTF?S.-The 
title  of  a  statute  may  be  either  narrow  and  restricted  or  broad  and 
general,  as  the  members  of  the  legislature  may  prefer,  and  whether 
it  be  in  the  one  form  or  the  other  in  a  given  Instance,  all  legisla- 
tion that  is  germane  to  the  subject  expressed  In  the  title  Is  within 
the  title  and  permissible  under  it.  If  the  title  adopted  be  narrow 
and  restricted,  carving  out  for  treatment  only  a  part  of  a  general 
subject,  the  legislation  under  It  must  be  confined  within  the  same 
limits,  but  if  it  be  broad  and  general,  the  legislation  under  It  may 
have  a  like  scope.     (State  v.  Schlitz  Brewing  Co.,  94L) 

4.  CONSTITUTIONAL  LAW— TITLES  OF  STATUTES.-It  Is 
never  essential  that  the  title  of  a  statute  shall  recite  the  subdivi- 
sions, provisos,  and  exceptions  appearing  in  its  body,  and  the  fact 
that  they  do  appear  without  previous  mention  in  no  way  affects 
the  constitutionality  of  thfi  statute,  so  long  as  they  are  germane  to 
the  subject  expressed  in  the  title.  (State  v.  Schlitz  Brewing  Co., 
94L) 

u.  CONSTITUTIONAL  LAW— TITLE  OF  STATUTE— TRUST 
LEGL'^'LATION.- The  exclusion  of  agricultural  products  and  live- 
stock m  the  hands  of  a  producer  or  raiser  from  the  operation  of  a 
statute  whose  title  embraces  all  trusts  and  combinations  without 
exception  does  not  render  the  statute  unconstitutional  as  embrac- 
ing in  its  body  a  subject  not  expressed  in  its  title.  (State  v.  Schlits 
Brewing  Co.,  941.) 

6.  OONSTITUTIONAL  LAW— STATUTES— TITLE.— A  constitu- 
tional requirement  that  a  statute  shall  have  but  one  subject,  which 
must  be  expressed  in  its  title,  is  mandatory,  and  the  legislation,  to 
be  valid,  must  always  come  within  the  title,  whether  it  be  narrow 
and  restricted  or  broad  and  general.  (State  v.  Schlitz  Brewing  Co., 
941.) 

7.  CONSTITUTIONAL  LAW— STATUTES— TITLE.— The  title 
of  a  statute  with  the  regulation  of  commerce  or  trade  as  its  ex- 
pressed subject  is  broad  enough  to  include  dealings  in  both  imported 
and  domestic  commodities.    (State  v.  SchUta  Brewing  Co.,  941.) 

8.  CONSTITUTIONAL  LAW-STATUTES-LAW  OF  LAND. 
To  entitle  a  statute  to  recognition  as  the  law  of  the  land  on  the 
particular  subject  treated  therein.  It  must  have  been  passed  with 
due  form  and  ceremony,  and  it  must  embrace  equally  all  persona 
then  or  who  may  thereafter  be.  In  like  condition,  and,  if  class  legis- 
latio'n,  it  must,  in  addition,  be  natural  and  reasonable  in  Its  classi- 
fication, and  it  must  conform  to  all  other  requirements  of  the  con- 
Btltution.     (State  v.  Schlitz  Brewing  Co.,  941.) 

q  CONSTITUTIONAL  LAW  -  COKPORATTONS  -  SPECIAL 
LEGISLATION.— A  statute  attempting  to  regulate  the  contracts  of 
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a  corporation  respecting  the  wages  of  Its  employes,  and  establisT.lng 
liens  on  all  of  the  property  of  a  corporation  therefor,  is  speciaJ 
and  arbitrary  legislnt'.on  against  the  corporation  and  in  favor  of 
the  laborer.  It  infringes  the  right  to  malce  and  enforce  contracts. 
and  denies  to  corporations  the  equal  protection  of  law,  and  Is  un- 
constitutional and  void.     (Johnson  v.  Goodyear  Min.  Oo.,  17.) 

10.  CONSTITUTIONAL  LAW  —  CORPO  RATIONS  —  SPECIAL 
LEGISLATION— AKBITRARY  CLASSIFICATION.— Corporations 
cannot  l)e  made  the  basis  of  classification  for  purposes  of  legislation, 
unless  such  classification  is  founded  upon  some  constitutional  or 
natural  distinction  suggesting  a  reason  justifying  the  diversity  of 
lejiislation  respecting  them.  Arbitrary  selection  is  not  Justified  by 
calling  it  classification,  and  there  is  no  reason  why  a  corporation 
should  have  its  property  subjected  to  a  lien  unless  the  property  of 
other  persons,  under  lilce  circumstances,  is  subject  to  the  same  kind 
of  Hen,  or  why  it  should  be  prohibited  from  making  defenses  which 
others  may  make.  A  statute  requiring  corporations  to  pay  attor- 
neys' fees  in  an  action  from  which  others  are  exempt,  and  forbidding 
them  and  their  employfes  from  making  contracts  which  others  may 
make,  is  unconstitutional.    (Johnson  v.  Goodyear  Min.  Co.,  17.) 

11.  CONSTITUTIONAL  LAW  —  CORPORATIONS  —  SPECIAL 
LEGISLATION.— Statutes  restricting  the  contracts  or  business  of 
foreign  corporations  cannot  be  upheld  to  the  extent  of  altering, 
amending,  or  repealing  their  charters  existing  under  the  laws  of 
other  states.    (Johnson  v.  Goodyear  Min.  Co.,  17.) 

12.  CONSTITUTIONAL  LAW— TRUST  LEGISLATION— CLASS 
LEGISIiATION.— If  the  title  of  a  statute  embraces  all  trusts  and 
combinations,  a  provision  in  the  statute  excluding  agricultural  prod- 
ucts and  livestock  in  the  hands  of  the  producer  from  its  operation 
does  not  render  the  statute  void  as  vicious  class  legislation.  Such 
classification  is  not  arbitrary  and  capricious,  but  natural  and  rea- 
sonable.   (State  V.  Schlitz  Brewing  Co.,  941.) 

13.  CONSTITUTIONAL  LAW.— A  STATUTE  AUTHORIZING 
THE  "COURT"  to  impose  a  fine  and  imprisonment  for  its  violation 
is  not  unconstitutional  as  undertaking  to  confer  power  upon  the 
*'jndge"  of  the  court  not  possessed  by  him  under  the  constitution. 
In  such  case  the  word  "court"  refers  to  the  court  and  jury,  and  not 
to  the  "judge."    (State  v.  Schlitz  Brewing  Co.,  941.) 

14.  CONSTITUTIONAL  LAW— RESTRICTION  ON  RIGHT  TO 
CONTRACT.— ANTI-TRUST  STATUTES  are  not  unconstitutional 
simply  because  they  restrict  and  regulate  the  right  to  contract. 
The  right  of  contract  is  a  part  of  both  the  right  of  property  and 
the  right  of  liberty,  but  it  is  subject  to  legislative  restriction  and 
control.    (State  v.  Schlitz  Brewing  Co.,  941.) 

15.  CONSTITUTIONAL  LAW— STATUTES— CONSTRUCTION. 
Statutes  regularly  passed,  when  attacked  as  unconstitutional,  are 
entitled  to  the  benefit  of  every  reasonable  doubt,  and,  if  susceptible 
of  two  meanings,  that  one  must  be  adopted,  though  the  less  plausible, 
which  reconciles  it  to  the  constitution,  rather  than  another  which 
makes  it  conflict  therewith.     (State  v.  Schlitz  Brewing  Co.,  941.) 

16.  CONSTITUTIONAL  LAW— POLICY  OP  LEGISI^TION.— 
The  wisdom,  policy,  and  expediency  of  a  statute  is  purely  a  ques- 
tion of  legislative  discretion  not  reviewable  by  the  courts.  (State 
V.  Schlitz  Brewing  Co..  941.) 

17.  CONSTITUTIONAL  LAW.— A  STATUTE  should  be  held  to 
be  unconstitutional  only  when  clearly  violative  of  some  provision  of 
the  organic  law  which  has  restrained  the  legislative  power.  (State 
V.    Hay,   691.) 
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18.  CONSTITimONAL  LAW— WHAT  ACTS  MAT  BE  MADH 
CRIMINAL.— The  state  may  deprive  a  citizen  of  liberty  or  property 
by  "due  process  of  law,"  which  phrase  is  syuonymous  with  "law 
of  the  land."  Hence  the  law  of  the  land  may  expressly  prohibit 
«nd  make  criminal  the  doing  of  an  act  which,  in  the  absence  of 
fiuch  law,  would  constitute  a  liberty  or  property  right  within  the 
meaning  of  the  constitution,  even  though  such  act  is  not  within 
itself  immoral.     (Booth  v.  People,  229.) 

19.  A  STATUTE  DECLARING  GBAIN  OPTION  CONTRACTS 
TO  BE  GAMBLING  CONTRACTS,  and  the  maliing  of  them  to  be 
a  criminal  offense,  is  not  unconstitutional  on  the  ground  that  It 
fails  to  embrace  all  kinds  of  personal  property.  The  act  need  not 
embrace  all  contracts  to  buy  or  sell,  but  only  all  of  such  contracts 
as  lie  at  the  root  of  the  evil  which  threatens  the  public  safety  and 
welfare;  and  when  it  does  this,  it  does  not  deny  to  any  person 
the  equal  protection  of  the  law.    (Booth  v.  People,  229.) 

See  Penalty. 

SUCCESSION. 
See  Descent. 

SUCCESSION  TAX. 
See  Taxes. 

SUNDAY. 
See  Time,  2-4. 

SURETYSHIP. 

1.  SURETYSHIP— FORTHCOMING  BONDS.— If  a  claimant  of 
personalty  levied  upon  is  allowed  to  retain  possession  thoieof  upon 
giving  the  officer  a  bond  with  surety  conditioned  "to  have  the  said 
described  personal  property  forthcoming  to  answer  the  tinai  judg- 
ment of  the  court,"  and  the  property  is  subsequently  found  liable, 
the  principal  and  surety  are  liable  if  they  fail  to  comply  with  the  con- 
ditions of  such  bond,  and  are  not  relie\'ed  therefrom  by  afterward 
delivering  the  property  to  the  officer  upon  a  regular  forthcoming 
bond  given  in  another  case  arising  upon  the  levy  of  a  junior  execu- 
tion, and  the  fact  that  the  plaintitt  in  the  senior  execution,  after  ob- 
taining judgment  on  the  first  bond,  does  not  seek  to  have  the  pro- 
ceeds of  the  property  sold  under  the  junior  execution  applied  to 
the  senior  execution,  or  object  to  the  application  made  of  such 
proceeds,  does  not  afford  sufficient  reason  for  discharging  such 
surety  on  the  trial  of  an  appeal  of  a  judgment  against  his  princi- 
pal and  himself  on  the  bond.     (Reese  v.  Worsham,  109.) 

2.  SURETYSHIP— JUDGMENT  AGAINST  SURETIES— ELEC- 
TION OF  PROCEDURE.- A  portion  of  the  sureties  upon  a  guard- 
ian's bond  who  have  paid  a  judgment  against  the  guardian  and 
all  of  the  sureties  may  enforce  contribution  from  the  remainder 
of  the  sureties  by  proceeding  against  tliem  In  the  manner  pro- 
vided by  statute,  or  they  may  take  a  written  assignment  of  the 
judgment  from  the  plaintiff  therein  upon  payment  thereof,  and 
enforce  It  In  his  name  by  execution  against  each  of  the  other 
sureties  for  his  proportionate  share  of  the  debt.  (Williams  v.  Riehl, 
<30.) 

3.  JUDGMENT'S— JOINT  DEBTORS  -  SATISFAfTION.-Th« 
mere  payment  of  a  judgment  by  one  joint  debtor  does  not  operate 
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as  an  accord  and  satisfaction  as  to  other  Joint  Judgment  debtors, 
anlees  it  plainly  appears  that  the  payment  was  to  have  that  effect. 
This  rule  is  here  applied  to  cosureties.     (Williams  t.  Uiehl,  GO.) 

4.  SURETYSHIP— CONTRIPUTION— INDEMNITY— A  surety 
holding  indemnity,  who  has  paid,  the  debt  of  his  principal,  can 
maintain  an  action  against  his  cosurety  for  the  sum  he  is  then 
entitled  to  as  coiiti'ibutiou,  regardless  of  the  indemnity.  (Williams 
V,  Riehl.  (JO.) 

5.  SURETYSHIP— CONTRIRUTION.— If  a  surety  pays  a  Judg- 
ment against  his  principal  and  talces  a  written  assignment  thereof, 
he  can  enforce  it  against  any  other  cosurety  only  for  his  aliquot 
part  of  the  debt  based  on  the  whole  numt)er  of  sureties,  and  exe- 
cution on  such  judgment  cannot  be  allowed  against  any  surety 
lor  an  amount  in  excess  of  his  legal  proportion  of  the  debt.  (Will- 
lams  V.  Riehl.  60.) 

6.  SURETYSHIP— PRESUMPTION  OP  SOLVENCY.— In  an  ac- 
tion by  one  surety  to  enforce  contribution  from  his  cosurertles,  it 
is  presumed  that  all  of  the  sureties  are  solvent,  and  if  some  of 
them  nre  Insolvent  equity  will  place  the  burden  equally  upon  tbe 
solvent  sureties.    (Williams  v.   Riehl,  60.) 

See  Bonds;  Officers.  4-7;  Judgment,  S. 

SURVIVORSHIP. 
Bee  Actions;  Descent. 

TAXES. 

1.  ESTATES  OF  DECEDENTS  —  COLL.ATETIAL  INHERI- 
TANCE TAX— PERSONAL  PROPERTY— CONFLICT  OF  LAWS. 
Stocks  and  bonds  of  foreign  corporations,  Including  bonds  secured  by 
mortgage,  situated  in  one  state,  but  owned  by  a  resident  of  another 
state,  are  for  the  purposes  of  taxation  treated  as  having  a  situs  at  the 
domicile  of  their  oAvner,  and  upon  the  death  of  such  owner  are  sub- 
ject to  the  payment  of  a  collateral  inheritance  tax  imposed  by  the 
law  of  the  domicile.     (Frothinjjham  v.  Shaw.  475.) 

2.  ESTATES  OF  DECEDENTS-<:!ONFLTCT  OP  LAWS-SUO- 
CESSION  TAX. — Legacy  and  succession  duties  as  such  are  payable 
at  the  place  of  domicile  In  respect  to  iiiovabie  property  wherever 
Bituate^l.  since  the  succession  or  legacy  tiikes  effect  by  virtue  of  the 
law  of  the  domicile.   (Frothingham  v.  Shaw,  475.) 

TELEGRAPH   COMPANY. 

1.  TELEGRAPH  COMPANIES— LIABILITY  FOR  NONDB- 
LIVERY.— A  telegraph  company,  which  receives  a  message  for  de- 
livery and  falls  to  deliver  It  with  reasonable  diligence,  becomes 
prima  fade  liable,  and  the  burden  rests  upon  It  of  alleging  and 
proving  snob  facts  as  It  relies  upon  to  excuse  Its  failure.  (Hen- 
drlcl£S  V.  Western  Union  Tel.  Co.,  658.) 

2.  TELEGRAPH  COMPANIES— DBT/AY  IN  DELIVERY- LTA- 
BILITY.— The  failure  of  a  telegraph  company  to  deliver  a  message 
within  a  reasonable  time  Is  equivalent  to  nondelivery,  so  far  as  the 
principle  of  liability  Is  concerned,  although  the  length  of  the  delay 
may  In  certain  cases  affect  the  quantum  of  damages.  (Hendrlclcs  v. 
WesttflTi  Union  Tel.  Co.,  C,?i%) 

8.  TELEGRAPH  COM'  N'TRS— RULEfU-NOTlCE  TO  SENDER 
OF  MESSAGE.— A  rule  oi  .i  telegraph  company  relating  to  the  de- 
livery of  messages,  made  without  notice  to  those  who  are  to  be 
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affected  by  it,  and  whicb  !s  not  observed  by  tbe  company  Itself, 
affords  no  protection  against  liability  for  failure  to  deliver.  (Hen- 
dricks V.  Western  Union  Tel.  Co..  658.) 

4.  TELEGRAPH  COMPANIES— NOTIFYING  SENDER  OP 
NONDELIVERY  OF  MESSAGE— NEGLIGENCB.-It  Is  the  duty  of 
a  telegraph  company,  in  all  cases  where  It  is  practicable  to  do  so, 
to  promptly  inform  the  sender  of  a  message  that  it  cannot  be  de- 
livered. A  failure  to  do  so  is  evidence  of  negligence,  though  It  may 
not  be  negligence  per  se.  (Hendriclis  v.  Western  Union  Tel.  Co., 
G58.)  . 

5.  TELEGRAPH  COMPANIES— LIABILITY  FOR  FALSE  AS- 
SURANCE OF  DELIVERY  OF  MESSAGE.-Even  if  a'  telegraph 
company  is  not  guilty  of  negligence  in  failing  to  deliver  a  telegram, 
this  does  not  relieve  it  from  liability  for  its  negligent  assurance  that 
it  had  been  delivered.    (Laudie  v.  Western  Union  Tel.  Co.,  6U8.) 

e.  TELEGRAPH  COMPANIES— FALSE  ASSURANCE  OF  DE- 
LIVP:rY  op  MESSAGE.— The  assurance  of  a  telegraph  company, 
false  in  fact,  though  not  In  intention,  that  a  telegram  had  been 
delivered.  Is  actionable  negligence,  and  the  Injured  party  can  re- 
cover such  damages  as  directly  result  therefrom.  (Laudie  v.  West- 
ern Union  Tel.  Co.,  608.) 

7.  TELE(5RAPH  COMPANIES— DUTY— DELIVERY  OP  MES- 
SAGE.—It  Is  the  duty  of  a  telegraph  company.  In  all  cases  when 
it  is  practicable  to  do  so,  to  promptly  Inform  the  sender  of  a  message 
that  It  cannot  be  delivered;  a  failure  to  do  so  is  evidence  of  negli- 
gence, thoueh  It  may  not  be  negligence  per  se.  (Laudie  t.  Western 
Union  TeL  Co.,  668.) 

TELEPHONE  COMPANY. 

1.  TELEPHONE  COMPANIES— NEGLIGENCE-AUTHORITY 
OF  EMPLOYES.— If  a  telephone  company  knowingly  permits  its 
employes  over  Its  own  lines  to  make  arrangements  contrary  to 
Instructions  with  customers.  In  ascertaining  from  such  employfis 
the  cost  of  delivery  of  a  message  beyond  the  terminus  of  the  line, 
and  there  collecting  from  the  customer  compensation  for  the  entire 
work,  then  the  fact  that  under  its  arrangeuiout  with  its  employes 
and  distant  operators  they  are  to  receive  the  pay  for  the  delivery 
beyond  the  terminus  can  make  no  difference,  so  far  as  the  cus- 
tomer Is  concerned,  and  the  negligence  of  such  operator,  if  proven. 
Is  the  negligence  of  the  company.     (Telephone  Co.  v.  Bi-own,  906.) 

2.  TELEPHONE  COMPANIES— AUTHORITY  OP  AGENT.— 
No  Instructions  of  a  telephone  company  to  its  operators,  however 
formal  and  peremptory,  can  prejudice  tlie  riglits  of  a  customer,  if 
It  knowingly  permits  such  agents  to  conduct  its  affairs  upon  a  plan 
In  direct  conflict  with  such  Instructions.  The  course  of  business 
actually  pursued  by  the  company's  agents  with  ita  knowledge  Is  the 
proper  and  legal  criterion  of  its  responsibility  to  Ita  customers. 
^.Telephone  Co.  v.  Brown,  906.) 

3.  TELEPHONE  COMPANIES— DUTY  TO  DELIVER  MES- 
SAGES.—If  a  telephone  company  or  its  operator  receives  a  message 
for  delivery  beyond  its  terminus,  the  duty  to  deliver  promptly  is 
absolute,  and  tbe  operator  has  no  right  to  speculate  as  to  the  proba- 
ble effect  of  promptness  or  delay  in  delivering  the  message.  (Tel&- 
phone  Co.  v.  Brown,  906.) 

4.  TELEPHONE  COMPANIES— DELAY  IN  DELIVERING 
MESSAGE-DAMAGES.— In  order  for  a  father  to  recover  for  being 
deprived  of  seeing  his  daughter  before  her  death,  caused  by  the 
uegligent  delay  of  a  telephone  company  in  deliveiiug  a  iuessa;;e 
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received  for  transmfssfon,  he  must  prove  that  he  both  could  and 
•would  have  arrived  and  been  with  his  daughter  at  the  time  of  her 
death  if  the  message  had  been  delivered  promptly.  (Telephone  Co. 
▼.  Brown,  906.) 

TIMBER. 
See  Trespass,  1« 

TIME. 

1.  DAY-COMPUTATION  OP  TIME.-A  day.  In  the  computa- 
tion of  time,  begins  at  12  o'clock  midnight  and  extends  through 
twenty-four  hours  to  the  next  12  o'clock  midnight.  (State  v.  Michel,' 
364.) 

2.  TIME— COMPUTATION  OF— SUNDAY.— If  a  limitation  of 
time  is  fixed  within  which  a  particular  act  or  thing  is  to  be  done, 
if  done  at  all,  after  which  performance  would  be  without  effect,  and 
if  the  time  exceeds  one  week,  an  intervening  Sundafy  is  to  be  in- 

-cluded  In  the  computation;  if  less  than  a  week,  Sunday  is  to  be  ex- 
<iuded.    (State  V.  Michel,  n(Jl.) 

3.  TIME— COMPUTATION  OF— SUNDAY.— If  the  time  stipu- 
lated within  M'hich  an  act  must  be  done  does  not  necessarily  Include 
Sunday,  that  day  Is  excluded  from  the  computation  without  express 
mention  of  the  fact.  If  the  time  stipulated  must  necessarily  include 
Sunday,  that  day  is  not  excluded  from  the  computation,  unless 
there  Is  an  express  declaration  to  that  effect.    (State  v.  Michel,  304.) 

4.  TIME— COMPUTATION  OF— SUNDAY.-If  one  of  the  five 
days  accorded  the  governor  by  the  constitution  in  which  to  return 
a  bill  to  the  legislature  with  his  objections  happens  to  be 
Sunday,  or  a  legal  holiday,  that  day  is  not  to  be  computed  as  one  of 
the  five  days.    (State  v.  Michel,  364.) 

5.  CONSTITUTIONAL  LAW-OOMPUTATION  OP  TIME  — 
Under  a  constitutional  provision  that  If  any  bill  passed  by  the  legis- 
lature shall  not  be  returned  by  the  governor  "within  five  days  after 
It  shall  have  been  presented  to  him  it  shall  be  a  law,"  the  day  on 
which  such  bill  is  presented  to  the  governor  Is  not  to  be  included  la 
the  computation  of  the  five  days,  but  the  last  day  of  the  specified 
period  is  to  be  computed.    (State  v.  Michel,  364.) 

TORTS. 

1.  TORTS.— LIABILITY  OF  TORT  FEASORS  for  the  same 
tort  Is  Joint  and  several.  They  may  be  sued  jointly  or  severally, 
and  judgment  recovered  against  one  of  them  remaining  unsatisfied 
Is  no  bar  to  an  action  against  the  other  for  the  same  tort.  (Gruudel 
▼.  Union  Iron  Works,  75.) 

2.  TORTS— LIABILITY  OP  TORT  FEASORS.-In  an  action  to 
recover  for  death  caused  by  the  wrongful  act  of  several  defend- 
ants, the  fact  that  part  of  them  availed  themselves  in  a  federal 
court  of  the  limited  liability  fixed  by  federal  statute,  and  that 
plaintiff  appeared  therein  to  claim  damages,  is  no  bar  to  his  right 
to  maintain  suit  In  the  state  court  against  the  other  tort  feasors 
while  the  action  is  pending  in  the  federal  court,  provided  he  has 
not  received  satisfaction  in  any  form  or  amount.  (Grundel  t.  Union 
IjBOU  Works.  75.) 

Bee  Infanta,  1;  Joint  Liability,  1,  2. 

TRESPASS. 
1.     TRESPASS— CUTTING  TIMBER— EVIDENCE— EvIdeTK'e  of 
the  purchase  of  timber  from  the  person  occupying  the  land,  and 
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his  declaration  of  his  right  to  sell  it.  Is  admissible  to  show  the  good 
faith  of  the  purchaser.  In  an  action  against  him  bv  the  owner  Uy 
recover  the  statutory  penalty  for  cutting  such  timber.    (Haley  v 
Taylor,  549,)  '     " 

2.  TRESPASS— COTENANCY— DEFENSE  COMMON  TO  ALL. 
The  light  of  cotenants  to  sue  in  trespass  to  recover  the  statutory 
penalty  for  cutting  timber  on  their  land  is  Joint,  and  whatever  con-^ 
ttltntes  a  good  defense  as  to  one  of  them  is  good  as  against  alL 
(Haley  v.  Taylor.  549.) 

See  Conflict  of  Laws,  2;  Cotenancy,  2;  OfiBcers,  Q. 

TRIAL. 

1.  TRIAI^WITHDRAWING  JUROR.— The  practice  of  with- 
drawing a  juror  in  a  civil  case  for  the  purpose  of  postponing  th»^ 
trial  does  not  obtain  in  Oregon.    (Usborne  v.  Stephenson,  778.) 

2.  TRIAI^WITHDRAWING  JUROR.— The  only  cause  for  with- 
drawing a  Juror  in  a  civil  case  Is  eurprise  on  the  trial,  and  a  mo- 
tion therefor  cannot  be  based  on  matters  bappeuiug  prior  thereto. 
(Usborne  v.  Stephenson,  778.) 

3.  JURY  TRIAL.— A  Jury  has.  In  all  cases,  the  constitutional, 
right  to  pass  upon  the  weight  and  credibility  of  the  testimony. 
(Hendricks  v.  Western  Union  Tel.  Co.,  658.) 

4.  TRIAI^FACTS  FOUND  BY  JURY— PRESUMPTION.— 
Where  issues  of  fact  or  questions  of  mixed  law  and  fact  are  prop- 
erly submitted,  and  there  is  conflicting  evidence  sufficient  to  go  t»^ 
the  jury,  the  court  will  assume  as  proved  all  facts  found  by  their 
verdict  either  directly  or  by  necessary  implication.  (Laudle  ▼» 
Western  Union  Tel.  Co.,  668.) 

See  Instructions;  Negligence,  10;  Reference. 

TRUSTS. 

1.  TRUSTS— TRUSTEE  BARRED,  WHEN  BENEFICIARIES 
NOT.— The  doctrine  that  where  the  trustee  is  barred  the  beneficiary 
Is  also  barred  does  not  apply  where  the  trustee,  who  has  a  bare^ 
legal  title,  conveys  such  title  to  another,  In  accordance  with  a  pro- 
vision of  the  trust,  and  at  his  death  there  was  nothing  to  descend 
to  his  heirs.    (Fleming  v.  Harden,  671.) 

2.  TRUSTS  AND  TRUSTEES— LIABILITY  FOR  PROFITS.— A 
trustee  is  liable  for  all  profits  made  on  the  trust  funds  in  his  hands, 
and  evidence  is  admissible  to  show  that  he  loaned  such  trust  funds, 
at  a  usurious  rate  of  interest.    (Teasley  v.  Bradley.  US.) 

See  Monopolies. 

USURY. 

CONTRACTS— USURY— EXTENSION  OP  TIME.— The  nsiirt- 
COS  payment  of  interest  is  a  good  consideration  to  support  a  contract 
to  extend  the  time  of  payment  of  a  debt  secured  by  a  mortgage, 
iriemiug  y.  Harden,  671.) 

VACCINATION. 
See  Police  Power,  4,  B. 
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VENDOR   AND   PUIMJHASER, 

STATUTE  OF  FRAUDS— PAROL  SALE  OP  LAND- 
BREACH— RECOVERY  FOR  IMPROVEMENTS,— A  purchaser  of 
real  estate  by  parol  may  have  compensation  for  Improvements 
placed  on  the  land,  but  damages  cannot  be  recovered  for  the  non- 
performance of  such  a  contract.  (Jordan  v.  Greensboro  Furnace 
Oo.,  644J 

See  Insurance,  8,  9;  Specific  Performance,  1-&. 

WAGES. 
See  Assignment. 

WARRANT. 
See  Arrest;  False  Imprisonment,  1-3;  Interest,  1-8L 

WATERS  AND  WATERCOURSES 

1.  WATERS  AND  WATERCOURSES.— NAVIGABLE  RIVERS 
ARE  PUBLIC  HIGHWAYS,  subject  to  public  use,  and  the  right  of 
I>assage  over  them  extends  to  all  parts  of  their  channels,  and  any 
obstruction  thereof  is  a  public  nuisance.  (Pascagoula  Boom  Co.  v. 
Dixon,  587.) 

2.  WATERS  AND  WATERCOURSES— OBSTRUCTION— IN- 
JUNCTION.— Booms  for  lo}?8  which  prevent  the  speedy  passage  of 
rafts  and  logs  down  a  navigable  stream  must  have  legislative 
warrant  for  their  construction.  Otherwise  they  are  a  nuisance,  and 
their  construction  may  be  enjoined  by  a  person  suffering  special 
damage.    (Pascagoula  Boom  Co.  v.  Dixon,  537.) 

8.  WATERS— DEFINITION.— "RELICTION"  Is  the  term  applied 
to  land  made  by  the  recession  of  the  water  by  which  It  was  pre- 
viously covered.    (Hammond  v.  Shepard,  274.) 

4.  WATERS— RJ^LICTION-OWNERSHIP.— If  an  addition  to 
land,  by  reliction,  talces  place  suddenly  and  sensibly,  the  ownership 
remains  according  to  former  boundaries;  but  if  it  is  made  gradually 
and  Imperceptibly,  the  derelict  or  dry  land  belongs  to  the  riparian 

owner  from  whose  shore  or  bank  the  water  has  receded,    (Hammond 
V.  Shepard,  274.) 

5.  WATERS.-SHORE  OWNEliS  ON  MEANDERED  LAKES, 
whether  navigable  or  non-navigable,  take  title  only  to  the  water's 
edge  as  title  to  the  bed  of  such  lakes  is  in  the  state.  (Hammond  v. 
Shepard,  274.) 

6.  WATERS— ACCRETION,  OR  RELICTION— APPORTION- 
MENT.—To  take  land  by  accretion  or  reliction,  a  shore  owner  on 
a  meandered  lake  must  make  it  appear  that  the  addition  to  his 
shore  was  made  by  slow  and  Imperceptible  processes;  and  If  two 
or  more  persons  own  the  shore  from  which  the  water  has  receded, 
the  new  laud  must  be  apportioned  between  them  according  to  the 
extent  of  their  shore  line.    (Hammond  v.  Shepard,  274.) 

7.  WATERS— MEANDERED  LAKES— REJLrlOTION— DEPRIV- 
ING THE  STATE  OF  TITLE.— No  shore  owner  on  a  meandered 
lake  can  deprive  the  state  of  its  title  to  the  former  bed  thereof 
without  establishing,  by  proof,  that  the  dry  land  was  formed  by  the 
water  receding  from  his  shore  line,  whether  it  took  place  suddenly 
or  gradually.    (Hammond  v.  Shepard,  274.) 
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WILLS. 

1.  WILLS-CONSTRUCTION— REPUGNANT  CONDITIONS.— 
If  an  estate  in  fee  is  devised,  and  the  testator  attempts  by  a  con- 
dition In  the  will  to  prevent  its  alienation  except  by  will,  the  estate 
passes  In  fee  to  the  devisee  free  of  such  condition,  as  well  as  free 
of  a  condition  In  the  will  against  liability  for  the  devisee's  debts. 
Such  conditions  are  repugnant  to  the  estate  granted  and  void. 
(Kaufman  v.  Eurgert,  813.) 

2.  WILLS— RESIDUARY  CLAUSE-CONSTRUCTION  OF— IN- 
TENTION OF  TESTATOR.-In  Ohio,  there  Is  no  distinction  made 
between  the  effect  of  a  residuary  clause  In  »  will  with  respect 
to  void  and  lapsed  devlges  of  realty  and  such  bequests  of  person- 
alty, because.  In  that  state,  both  real  and  personal  property,  of 
which  no  dlsposltloji  !s  made  by  will,  go  to  the  next  of  kin.  Hence, 
In  all  cases,  the  intention  of  the  testator  must  control,  which  Is 
to  be  ascertained  from  his  situation  at  the  time  of  the  execution 
of  the  will  and  from  a  consideration  of  all  of  its  provisions.  (Davis 
V.  Davis,  725.) 

a.  WILLS— RESIDUARY  CLAUSE— OONBTRUCXriON  OF— 
VOID  AND  LAPSED  LEGACIES.- There  can  be  no  proper  appli- 
cation of  the  rule  that  a  residuary  clause  carries  all  the  estate 
of  the  testator  not  otherwise  lawfully  disposed  of  by  the  will.  In- 
cluding void  and  lapsed  legacies,  when  a  different  intention  may 
be  fairly  drawn  from  all  the  provisions  of  the  wllL  (Davis  v.  Davis, 
725.) 

1  WILLS— RESIDUARY  CLAUSE— HOW  CONSTRUED,  IP 
IT  HAS  TWO  APPLICATION.Su— If  the  language  of  a  testator. 
In  the  residuary  clause  of  his  will,  admits  of  a  limited  applicat'on, 
as  well  as  one  of  a-  more  general  character.  It  should  be  given  that 
construction  most  favorable  to  the  heir  at  law.  (Davis  v.  Davis, 
725.) 

5.  WILLS  —  RESIDUARY  CLAUSE  -  VOID  CHARITABLB 
BEQUESTS  ARE  SUBJECT  TO  STATUTES  OF  DESCENT.— 
When  the  residuary  clause  of  a  will,  which  does  not  purport  to 
dispose  of  the  general  residuum  of  the  testator's  property,  provides 
that  "the  balance"  of  a^  particular  fund,  derived  from  certain 
specified  sources,  shall,  after  the  payment  of  debts,  and  certain 
charitable  legacies,  which  have  become  void  from  the  happening 
of  an  unexpected  event,  be  divided  among  persons  named,  that 
"balance"  Is  only  what  Is  left  after  taking  from  the  fund  the 
amount  of  the  charitable  bequests.  Hence,  the  amount  of  the  char- 
itable legacies  does  not  pass  under  the  residuary  clause,  but  goes 
to  the  heirs,  under  the  statutes  of  descent  and  distribution,  as  un- 
disposed of  property.    (Davis  v.  Davis,  725.) 

6.  WILLS— CHARITABLE  BEQUESTS  OR  DEVISES— STAT- 
UTE INVALIDATING-OB.IECT  AND  EFFECT  OF.— A  statute 
which  invalidates  a  legacy  or  devise  to  any  benevolent,  religious, 
educational,  or  charitable  purpose,  where  the  testator  dies,  leaving 
children  or  an  adopted  child,  unless  the  will  was  executed,  acr^ord- 
tng  to  law,  at  least  one  year  prior  to  the  decease  of  the  testator. 
Is  designed  for  the  special  protection  of  the  children  or  adopted 
child  of  the  testator  and  their  representatives,  though  It  inures  also 
to  the  benefit  of  the  collateral  heir  when  the  lineal  heir  survives  the 
testator  and  then  dies.    (Davis  v.  Davis,  725.) 

7.  WILLS.— DELUSIONS  on  the  part  of  a  testatrix,  though 
without  foundation,  that  her  sons  had  defrauded  her  are  not  sulfl- 
cleut  ground  to  set  aside  her  will  passing  over  such  sons.  They 
still  have  the  burden  of  proof  to  show  not  only  that  the  testatrix 
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was  laboring  under  snch  delusions  at  the  time  she  made  the  will, 
but  also  that  the  will  was  the  result  of  such  delusions,  before  a 
court  is  Justified  In  setting  aside  the  will  therefor.  (Hemingway's 
Estate.  815.) 

8.  WILL&-DELUSIONS.— An  unfounded  delusion  on  the  part  of 
a  testatrix  that  her  sons  had  defrauded  her  Is  not  sufficient  ground 
to  set  aside  her  will  excluding  them,  if  It  appears  that  the  testatrix 
before  her  death  sought  a  reconciliation  with  her  sons,  but  that 
they  neglected  her.  of  which  she  complained  to  others.  (Heming- 
way's Estate,  815.) 

9.  WILLS-PROOF  OF— SECONDARY  EVIDENCE.— If  an 
original  will  cannot,  for  any  cause,  be  produced  In  court,  its  exe- 
cution and  contents  may  be  proved  by  secondary  evidence,  and  It 
may  be  admitted  to  probate  on  such  evidence.  (Pratt  v.  Hargreaves, 
P51.) 

10.  WILLS— PROOF  OF— SECONDARY  EVIDENCE.— If  a  per- 
son while  domiciled  in  one  state  maltes  what  is  termed  by  the  law 
of  that  state  a  valid  nuncupative  will  by  notarial  act,  and  by  such 
law  made  a  public  record  not  to  be  taken  out  of  the  state,  and 
such  person  subsequently  removes  to,  becomes  a  citizen  of,  and 
dies  In  another  state,  the  will  may  be  admitted  to  probate  In  the 
latter  state  upon  the  production  and  presentation  of  a  duly  au- 
thenticated copy  thereof  from  the  records  of  such  other  state. 
(Pratt  V.  Hargreaves,  551.) 

11.  WILT^REVOCATION— REMOVAL  OF  TESTATOR.— If  a 
valid  win  Is  made  In  one  state,  the  removal  of  the  testator  to  an- 
other state,  and  his  becoming  domiciled  therein,  do  not  revoke  the 
will.    (Pratt  V.  Hargreaves,  551.) 

12.  WILLS— ESTOPPEL  TO  CONTEST-RETURN  OF  BENE- 
FITS.—A  legatee  under  a  will  who  accepts  a  legacy  In  Ignorance  of 
his  rights  in  the  premises  may,  upon  the  discovery  of  such  rights^ 
and  upon  the  return  or  offer  to  return  what  he  has  received  under 
the  will,  proceed  to  contest  its  validity  and  to  assert  his  rights  in 
the  estate  under  the  law.    (Medill  v.  Snyder,  307.) 

13.  WILLS— CONTEST— FINDINGS  OF  TRIAL  COURT  CON- 
CLUSIVE.—The  credibility  of  witnesses  and  the  probative  force 
of  the  facts  as  to  testamentary  Incapacity  In  a  contest  of  a  will  are 
for  the  determination  of  the  trial  court,  and  If  It  appears  that  there 
was  legal  evidence  to  support  such  court's  findings,  the  question  Is 
not  open  to  further  consideration  on  appeal.    (Medill  v.  Snyder.  307.) 

14.  WILLS— CONTEST-FINDINGS  OF  JURY.— In  an  action 
contesting  the  validity  of  a  will,  the  court  may  call  a  jury,  and  may 
accept  or  adopt  Its  findings  In  whole  or  in  part,  or  It  may  Ignore 
them  and  upon  Independent  consideration  of  the  evidence  make 
findings  of  Its  own.  If  the  latter  course  is  pursued  and  Judgment 
rendered  accordingly,  the  errors  of  the  Jury  become  ImmateriaL 
(Medill  V.  Snyder,  307.) 

See  Deed,  2;  Descent;  Executors  and  Administrators. 

WITNESSES. 

1.  WITNESSES— COMPETENCY  OF  CHILD.— When  a  witness 
Is  called,  and  It  Is  objected  that  by  reason  of  Insanity  or  youthful- 
ness  he  does  not  understand  the  nature  of  the  oath,  and  Is  therefore 
Incompetent,  It  Is  the  duty  of  the  Judge  to  examine  Into  the  question 
of  his  competency,  and  to  reject  him  unless  he  is  satisfied  he  is  com- 
petent.   (Commonwealth  v.  Reagan,  496.) 
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2.  WITNESSES-BVIDBNCB  TO  SUPPORT  OHARACTER.-If 
a  witness  is  assailed  on  cross-examination  by  questions  calculated 
to  impeach  his  veracity  and  question  his  truthfulness,  he  may  intro- 
duce evidence  to  sustain  his  general  character.  (Warfleld  v.  Rail- 
road, 911.) 

3.  WITNESSES  —  EXPERT  —  QUALIFYING  —  VALUE  OP 
LAND.— Ordinarily,  the  proper  way  to  qualify  one  as  a  witness  to 
value  of  property,  is  to  show  that  he  is  familiar  with  sales  of  simi- 
lar property  and  the  prices  paid  therefor.  (Cochrane  v.  Common- 
wealth, 491.) 

4.  EVIDENCE.— OPINIONS  OR  CONCLUSIONS  drawn  from 
the  statements  of  third  persons,  and  not  being  those  of  an  expert 
upon  a  proper  subject  for  expert  testimony,  are  inadmissible  as 
original  evidence  for  either  party,  and  cannot  be  maide  the  basis 
for  Impeaching  a  witness;  but  the  answer  in  respect  thereto,  if 
permitted,  is  conclusive  upon  the  party  calling  for  It  (Brown  v. 
Odill,  914.) 

5.  EVIDENCE.— HYPOTHETICAL  QUESTIONS  may  be  based 
upon  any  assumption  of  facts  which  the  testimony  tends  to  prove, 
according  to  the  theory  of  the  examining  counseL  (Medlll  t.  Snyder, 
307.) 

8m  Sridence;  Marriage  and  DiTorc«^  tL 
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